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Fifth Supplement to Memorandum 65-4 

SubJect: Study No. 34(L) - The New Evidence Code 

Attached is an analysis of Section 788 prepared for use 

in our presentation to the Assembly Judiciary Committee 111 the 

hearing to be held on February 15. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 



Section 788 - Impeachment of a Witness With Evidence of a Conviction 

Tbe Law Revision Commission has made several efforts to develop a 

workable impeachment rule that would correct the anomalies and deficiencie, 
, 

in the existing California law. Each time a solution has been proposed by 

the Commission, objections have been made to the proposal and the CammissiQn 

has attempted to meet the objections by modifying its position. Each· 

attempt to meet the objections, however, has proved unsuccessful. The 

Commission is between the prosecuting agencies Who will accept no change 

in existing law and others, such as a Committee of the Conference of State 

Bar Delegates, Who would permit only perjury convictions to be used for 

impeachment. In view of the objections that have been made to Section 788 as 

it appears in the bill, the Ccmn1ssion has decided to reconsider the matter 

at its meeting on February l8~20, 1965. The matters contained in subdivi,ion 

(b), however, are not being reconSidered. The Commission is satisfied that 

subdivision (b) is sound. The following alternative solutions to the prob~em 

presented by subdiVision (a) III18ht be considered: 

1. Permit imPeachment with evidence of conviction of any crime involY1pg 

as en essential element d1shonesty or false statement; but prohib1t the 

impeachment of a criminal defendant w1th evidence of pr10r convictions unless 

he introduces evidence of his good character. 

This was the original recccmendation of the Commission. It was based 

on the Unifonn Rules of Evidence. All crimes, felonies end misdemeanors, are 

included because the crimes must involve the essential character traits that 

are in issue on 8 question of credibility. It eliminates the anomalous 

existing rule that a conviction resulting in a sentence to one year in jai~ 

cannot be used for impeachment (because it is not a felony) While a convict;.OIl 

-1-



resulting in straight probation can be (because it is a felony in the 

absence of a misdemeanor sentence), 

2. Permit impeachment with any crime involVing as an essential 

element either false statement or the intention to deceive or defraud. 

This was the position taken by the Comm1ssion at the time the Evidence 

Code was preprinted. The standard for the crimes permitted to be shown wa~ 

narrowed because of the elimination of the prohibition against impeaching 

the criminal defendant until he placed his character in issue. The 

standard was also believed to be more precise and easy to apply. Any 

crime, felony or misdemeanor, may be used under this standard because the 

crime must involve the essential qualities relevant to a determination of 

veracity. The Commission abandoned this position because many crimes involving 

these essential elements could not be used for impeachment purposes becaus~ 

the record of conviction would not indicate whether they were involved in 

the particular case. For example, many thefts involve fraud or deceit, 

but the record of conviction shows merely a theft conviction. 

3. Permit impeachment with evidence of conviction of any felony 

involving as an essential element dishonesty or false statement. This is 

the position reflected in the present version of the Evidence Code. The 

"dishonesty or false statement" standard was restored to the section at the 

recommendation of the State Bar Committee on Evidence; and this version of 

the section has been approved by that committee and the evidence committees 

of the Judicial Council and Conference of California Judges. In this 

version of Section 788, the showable crimes were limited to felonies because 

'--- of the broadening of the class of crimes permitted to be shown. The "dis-

honesty" standard has been criticized as too vague. Nevertheless, the 

~Landard has been approved by the committees mentioned, by the Commission, 

-2~ 



and by the Alameda County District Attorney. The Commission realized that 

there would be same uncertainty in peripheral areas, but believed that 

most crimes would be readily subject to classification while the few problem 

areas would eventually be made certain by the courts. The Commissioll decided 

to reconsider the matter, however, in the light of the objections to t~ 

vagueness of this standard. 

4. Permit impeachment with evidence of conviction of any crime 

involving false statement or an intention to deceive or defraud and, in 

addition, certain other specified crimes, including bribery, theft, murder, 
! 

voluntary manslaughter, arson, kidnapping, extortion, narcotics selling, 

burglary, assault with a deadly weapon, etc. 

This standard would have the virtue of precision. But there is the 

possibility that same crime that should be included might be omitted. More-

over, the list of crimes that Should be included SOOD begius to look like 

all of the serious crimes that might be committed; hence, a general reference 

to all serious crimes (all felonies or all crimes punishable as felonies) 

would serve as well. 

5. Permit :impeachJnent with evidence of conviction of any felony. 

This is existing law. The rule has been the subject of substantial 

criticism and dissatisfaction for several years. The complaint has been 

that same prosecutors try the defendant for the previous crimes. Representa-

tives of the Commission met with committees of the Judicial Council and 

Conference of Judges at which the judges indicated that evidence of this 

sort is "devastating" to a defendant and highly prejudicial. Nevertheless, 

the standard has virtue from the fact that it is a simple one to apply. 

Despite its simplicity, however, it is subject to abuse. And even if the 

abuses could be corrected, there are certain anomalies and absurdities 
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necessarily contained in it. For example, if two persons were convicted 

of grand theft and one was gentenced to a year in jail and the other granted 

straight probation, this standard would permit the person granted probatio~ 

to be impeached with the prior conviction but would forbid the impeachment. 

of the person who was jailed. Yet, it seems likely that the person jailed 

was the more serious offender or had the more serious prior record, and by 

reason thereof received the jail sentence instead of probation. 

6. Permit impeachment with evidence of conviction of any crime 

punishable as a felony; but prohibit the imWeachment of a criminal defendant 
j 

with evidence of prior convictions unless he introduces evidence of his good 

character. 

This standard, too, has the virtue of Simplicity; and it eliminates 

the incongruity of existing law whereby the serious offender may not be 

impeached while the probationer may be. Moreover, prohibiting the impeach. 

ment of the criminal defendant until he makes an issue of his character 

strikes directly at the abuses to which the present law is subject. As 

the criminal defendant cannot be tried for being a past offender, it seems 

likely that the convictions that will actually be used for impeachment 

purposes will be those that are actually relevant to the issue of credibility; 

for no advantage is derived from trying witnesses for their past crimes. , 

This standard, hOl<€ver, is subject to criticism in that it permits crimes 

that do not reflect on credibility to be used. And, too, it can be argued 

that a defendant who chooses to testifY should be in no better position than 

any other witness. But this position reflects the CommiSSion's original 

view that the criminal defendant may justifiably be treated differently frcm 

other witnesses because he is, in fact, in a different position--he is subject 

to conviction and they are not. 
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#34 

Memorandum 65-9 

Subject: Study No. 34(L) - New Evidence Code 

2/18/65 

The following ~tters were identified at the legislative hearings as 

matters of controversy in the new Evidence Code: 

1. Application of the Code to Criminal Actions 

The office of the Attorney General suggested that the Code be ~de 

not applicable to criminal actions and that the existing law continue to 

'. 

be applicable to criminal actioDS. The only posslble way we see to accCllllplLish 

this objective would be to defer the operative date of the new code as 

applied to criminal actions. The following wneruiment of Section 12 of 

the bill would accomplish this objective: 

12. (a) Except as provided in subdivision (d) , this code 
shall become operative on January 1, 19I5'1,'ana shill govern pro­
ceedings in actions brought on or after that date and, except 
as provided in subdivision (b), further proceedings in actions 
pending on that date. 

(b) Subject to subdivision (c) a trial commenced before January 
1, 1967, shall not be governed by this code. For the purposes of this 
subdivision: 

(1) A trial is commenced when the first witness is sworn or the 
first exhibit is admitted into evidence and is terminated when the 
issue upon which such evidence is received is submitted to the trier 
of fact. A new trial, or a separate trial of a different issue, 
commenced on or after January 1, 1967, shall be governed by this 
code. 

(2) If an appeal is taken from a ruling made at a trial 
commenced before January 1, 1967, the appellate court lhall apply 
the law applicable at the time of the camnencement of the trial. 

(c) Sub'ect to subdivision d the provisions of Division 8 
(commencing with Section 900 relating to privilege I Ihall govern 
any claim of privilege ~e after December 31, 1966. 

d With re ect to criminal actions this codelhall become 
ra ive to criminal actions bro t on or after r 3 

Section 788 
• 

The statf wcUld, if pOSSible, like to eliJiJinate disagreement with the 

law enforcement representatives. Accordingly, tn. staff requests Cc:an1slion 

approval. (subject to approval of the legislative lII8IIllIer) to malte the 
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following amendment of Section 788 of the proposed Evidence Code it an 

agreement can be reached with law enforcement representatives. At the 

same time, the staff suggests that the Commission also consider wbat amend~ 

ment to Section 788 should be made in the event that such agreement with 

law enforcement officers can not be reached. Various other memoranda pre-

pared for the meeting discuss this problem. 

788. (a) Subject to subdivision (b), evidence of a witness' 
conviction of a felony is admissible for the purpose of attacking 
his credibility. tt-t8e-ee~;-iR-~~eeeea!BgS-8ela-~t-9t-t8e 
'~8eBee-ef-t8e~~HF;1;-ftRa8-t8att 

~1)--AB-esBeat!al-elemeat-9f-t8e-eFtme-18-a!889ae8tY-9P-fal8e 
statemeatt-aaa 

~2)--TRe-w!tRe8S-aas-admittea-8i6-eeBvieti9B-ef-tke-eFtme-eF-t8e 
,SPty-attaekiBg-tke-eFeaiBilitY-9f-tRe-wltRess-Ra8-~peaQeea-eempeteat 
eviaeBee-et-t8e-eeRVi6tieB~ 

[No change in remaindEl.r o.t: section. J 
.. 

Dl connection with the revisi6not Section 188' set' out above, it should 

be noted that Mr. Westbrook stated (off the record) that he feared that 

he would be instructed by the Board of Governors to oppose the revision 

set out above. He believed that the sentiment of the board is. such 

that Section 788 as drafted is as, far. as the board will go in allowing 

evidence of prior convictions for impeachment. If the revision is 

made, we hope to persuade the representative of the bar to remain silent 

and we hope that the Assembly committee can be persuaded to accept 

the revision. 

Section 1230 

The representatives of law enforcement object to Section 1230, 

insofar as it codifies the rule of Pegple v. Spriggs, 60 Cal.2d 868, 

allowing declarations against penal interest to be received in evidence. 
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Section 1153 

The representatives of law enforcement object to Section 1153, 

insofar as it codifies the rule of Peopl~ v. Quinn, 61 A.C. 808, holdtng 

that a withdrawn plea of guilty may not be received in evidence. 

Section 1017 

The representatives of law enforcement object to Section 1017, 

insofar as it clothes with a privilege statements of an accused to a 

psychiatrist appointed by the court to advise him how to plead. Also, 

we fear that the representative of the American Civil Liberties Union 

will urge that this section does not adequately protect the criminal 

defendant, in that it provides a narrower privilege for the indigent 

criminal defendant than is provided for the criminal defendant who 

consults a private psychiatrist. You will recall that Professor 

Van Alstyne strongly objected to the section on this ground at the 

last meeting. 

Presumptions 

The representaaves of law enforcement urge that the conclusive 

presumption of malice contained in C.C.P. Section 1962(1), and the 

presumptions of intent contained in C.C;P. Section 1963(2), (3), and 

"other existing presumptions" be included in the E'ridence Code. The 

text of these provisions is set out in our pamphlet (see amendments 

and repeals). 

Section 665 

The representatives of law enforcement object to Section 665 

insofar as it lists as a presumption affecting the burden of proof, the 

presumption of the invalidity of a warrantless arrest. 
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Section 1042 

The representatives of law enforcement are conc~rned about the 

comment to this section. 

Sections 1250(b) and 1252 

The representatives of law enforcement are concerned about the 

comments to these sections. 

Section 120 

In order to meet an objection of the Department of Administrative 

Procedure, we suggest that this section be revised to read: 

120. "Civil action" includes all-ae'l;ieas-lU'la-l!'peeeeaiBgs 
etaep-tBIU'l-a-epimiRa~-ae'l;ieB civil proceedings • 

This amendment is consistent with Section 130 and was also suggested 

by the Committee of the Judicial Council. 

Section 405 

Mr. Powers indicated concern about using "preliminary fact 

determinations" instead of "foundational showing" in this section. We 

would be reluctant to have the legislative committees go into this section 

because we fear that they will not accept the rule abolishing the second 

crack doctrine on confessions. Nevertheless, we do not see how we can 

accept this proposed change. The preliminary fact determinations 

invOlved in determining whether to allow or disallow a claim of priviluge 

can hardly be called foundational showings. Moreover, the courts have 

used the same language we propose in various decisions. See, for example, 

People v. Graziadio, 231 A.C.A. 58~ 588 (1964), where the court said: 

It was proper for the trial judge, outside tbe presence 
of the jury, to determine the preliminary questions of fact 
upon which the admissibility of the evidence depended. 
(Citations Omitted.] 

Consequently, the question comes to us, not as a question 
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of law, but one of fact, that is, ylhether the statement of value 
was just that, an independent statement, or, indeed, a compromise 
not predicated upon or confined to the market value of the property 
taken. Since the trial court is no less the arbiter of the 
credibility of witnesses in a preliminary determination of whether 
proffered evidence is admiSSible, than in any other instance of 
fact determination within its juriSdiction, we are bound by the 
finding of the trial court. 

See also People v. Glen Arms Estate, Inc., 41 C~l. Rptr. 303, 316 (1964): 

•• the trial court in the instant case, upon defendant's offer 
to introduce the evidence and plaintiff's objection, heard testimony 
outside the presence of the jury before ruling on the matter. This 
was the proper procedure since it was for the trial judge to deter­
mine the question of the admissibility of the evidence and any 
preliminary questions of fact upon which the admissibility of the 
evidence depended. [Citations omitted.] The determination of any 
such preliminary questions of fact on conflicting evidence is, like 
the trial court's determination of any other factual issue, conclusive 
on appeal. 

Accordingly, we urge that no change be made in Section 405. We belieye 

that the risk that the legislative carumittees will not accept the elimination 

of the second-crack doctrine on confessions is worth running in order to 

resist any change in our definitional phrases in Section 405. 

Sections 904, 915. 1042, Government Code Section 11513 

The Office of Administrative Procedure is concerned about the application 

of these sections. See Exhibit I (attached). 

In light of the objections concerning these sections by the Office of 

Administrative Procedure, the staff suggests that the following prOVision 

be added at the end of subdivision (b) of Section 915: 

For the purposes of this subdivision, a hearing officer of the 
DiviSion of Administrative Procedure holding a hearing governed 
by Chapter 5 (commencing with Section 11500) of Part 1 of Division 
3 of Title 2 of the Government Code shall be deemed to be a "court" 
and a "judge." 

The reasons that cause us to recommend this change are set out in Exhibit t. 
! 

Pre sumpt ions 

The Office of Administrative Procedure is concerned with the repeal of 

the rule that a presumption is evidence. See Exhibit I. 
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The Office of Administrative Procedure suggests that the presumption 

of identity of person from identity of name be codified in the Evidence Code. 

See Exhibit I. 

,Ie believe that both of these suggestions should be disapproved. They 

are based on an erroneous analysis of the proposed code. 

Sections 1070-1073 

The best we can achieve on these sections is to retain them with the 

deletion of the words "or the disclosure of the source is required in the 

public interest or othenlise required to prevent injustice". Senator Cobey 

has suggested that I attempt to persuade the representative of the newsmen 

to accept this amendment rather than substituting the existing code provision. 

Section 1011 

There will be a representative of California's certified psychologist~ 

present at the meeting to suggest that the definition of "patient" be 

(___ revised to include someone interviewed 'for purposes of scientific research. 

Under existing law, psychologists engaged in research on mental and emotional 

problems may solicit interviews and obtain information because they can 

assure the persons interviewed of the confidentiality of the information 

received. The definition of "patient" would remove this protection. They 

desire to have the protection restored. The representative will raise Bamt 

other matters, too, but the above mentioned matter they believe is extremely 

important. 

Section 451 

Mr. Elmore of the State Bar suggests the following revision of Sectiop 

451, subdivision (c): 

,(c) Rules of professional conduct for all members of the bar 
in this State adopted pursuant to Section 6076 of the Business and 
Professions Code and rules of practice and procedure for the courts 
of this State adopted by the Judicial Council. 

The reason for this amendrrent is stated in Exhibit II attached. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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st"n Of c...utORNI" 

OPAlfMENT Of G1NERAl. SERVICES 

OFfiCE OF ADMINISTRATIVE PROCEDURE 
(~£IGHTH mm 

Sacramento. California 
February 16, 1965 

, IACRAM&ITO '5114 

, "" GOLDDI GATE AYENUE 
Lt.H fRANCISCO '4102 

JlA WEST fllST STilET 
t.qI ANGELES tODI2 

To 

Dear 5 j r: 

.:.., 

Re: Proposed Evidence Code 
S.B. 110 and A.B, 333 

This bill purports to revise,' consolidate and codify the 
statutory and case evidence law into aCaJifornia,Evidence Code. "It 
I s the product of Severa I years of study b)' Cali forn j a law Revl s ion 
Coomlssion and interested legal minds and organizations. Itis appro-

\ ...... 

priatethat it Is oriented by judicial considerations. However, the 
proposed Code is expressly made applicable in~ertain areas to adminis­
trative hearings, including 1 icense hearings unde'( the Administrative 
Procedure Act. 

( 

Those provisions of this bill which affect and apply to 
administrative hearings under the Administrative Procedure Act gtve us 
considerable concern. The critical analysis of this bill is based upon 
anticipated diffIculty in adm.inistration of Its provisions. 'and is not 
d!rected toward the advisability of the polley that it reflects •• 

The fo II ow i ng prov is Ions, of the b III ,cause concern: 

I. Divi.Sion 8,. PrivHeges. sections 900 through 1073 

2. Section 135 of the bill (p.mendlilent to Gover~ment 
Codesection 11513). p. 90 

3. Division 5, Chapter 3. Presumptions and Inferences. 
sections 600 through 667 " 

4. Division I, Section 120 

Cooments as to Paragraph 1, Privileges: 

Divisi,on 8 of the bill codifies. and apparently clarifIes 
through reflection of some case law. the law of privileges. It pre,­
scribes in addition to the particular privileges, the procedures to be 
followed in detennining the existence and assertability of claims of 
prJ vi lege. 

.."! 
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Proposed Evidence Code -2-

Existing law piescribes~hat privileges pertaining in civil 
actions shall apply in license hearings under the Administrative Procedure 
Act (Government Code section 11513). This bill proposes a major change 
iii the law. It treats licen~e suspension and revocation proceedings under 
the Administrative Procedure Act as if they were criminal proceedlngs, 
contrary to the repeated holdings of our appellate courts that such pro­
ceedings are not criminal in nature. The bill does this bydefinilng 
"disciplinary proceedings" in section 904 as a suspension or revocation 
proceeding. The term "disciplinary" in and of itself connotes puj'lishment, 
and is not appropriate as descriptive of a proceedingdesi~ned to'deter­
mine entitlement or qualification to exercise a license prtvilege" The 
bill next, in section.I042. provides that if a claim of'''offic;al' informa­
tion" of "identity of informer"yrivilege is aS$erted, "by the state or 
a public entity in this state land7 is sustained in a criminal proceeding 
£!. in!. discielinary proceeding. 'The presiding officer shall make such 
order or findIng of fact adverse to the public entity bringing the pro­
ceeding as is required by 'law upon any Issue In the proceeding to, which 
the pr I vi I eged i nformat j on is mater i a I." (Underl j n i ng for ernphas I s. ) 
The bill does not distinguish between the licensing agency itself assert­
ing the privilege and a local agency. nQt within the control of the state 
licensing agency, asserting the privilege, or as to the results which 
must· follow therefrom. The inclusion of licensing hearings within the 
rule of the criminal law is a major change in existing law. There are 
more than 50 Ii cens j n9· agenc i es admi n i star i ng that number of voca:t ions. 
professions, and bus·inesses in the State of Cal ifornia. T.he cases Indl­
catethat the State controls these various vocational and professional 
activities because it is necessary for the protection and welfare of the 
public. Whatever the reason for applying the criminal rule in administra­
tive adjudication, it might be well to ask if that rule should ap,ply to 
a II Ii cens i n9 .proceed i ngs. " r 

If the bill is adopted in its present form, any state "gency 6r 
go.vernmental entity in the State would continue to have available to It 
the existing privilege of non-disclosure of information which wo~ld be 
against the public interest to disclose (C.C.P, 1881(S}). In prq<:eedings 
under the Administrative Procedure Act, presided over by a Heari"g Officer, 
having the same qual ifications as a Superior Court judge. thecl~im of 
privi lege of official information (against public interest to dl~close) 
would De disposed of by the Hearlng.·Offl.cer under current law, and he wouh' . 
have the power to requJre disclosure Of information"whlch.is necessary to 
a .proper determi nad on of whether or not the pri v I lege ex! sts. Under the 
biJ 1 as proposed, the Hearing Officer Is prohibited fror:n requi rilig disclo­
sure of the Information claimed to be prJvileged, though disclosqre is 
necessary for a proper determination of the existence.of the prllotilege. 
(See section 915). Under sections 914, 915 of the bil I,if a clcjim of 
official information prlvnege is asserted in administrative proceedings, 
and it Is necessa ry that the i nformat i on cl aimed to be pri vil egeG! be 
disclosed in order for the proper determinatio.n of existence of privilege 
to be made, the administrative proceedings must cease. Only a J~dge of 
the Superior Court can determine the existence of the privilege In this 
s r tuat ion. 

. ~ 
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Propose,d Evidence Code -3-

The administrative proceedings cease, and through some unpre­
scribed procedure, resort must be had to the court to determine ttle 
existence of the privilege. Should the privilege be found to exi~t, 
then section 1042 of the bill requires the Hearing Officer to fln4 
89J8inst the licensing agency 11 upon any issue in the proceeding to/which 
the privileged information fs' material". This Is an Impossibfli ty. 
The bill prohibits the Hearing Officer from learning the content pf the 
InfQrmation claimed to be privileged, and yet it requ.ires him to bold 
against the agency upon any issue to which that privileged informfjtlon 
Is IINIteria1. <; 

1, 

Th!l ~elation of section 1042 toUdlsclplinary proceedlnts" 
should be ellmrnatedf.rom the bill. The probl.ems created by the Jeneral. 
oV8r"al1, application of forfeiture provisions to.aU iidmln.istrl!lt ve . 

. Ii cens I 09 adj ucHca t I on would not sat I sfy any demonstrated need. '. f par-· 
ticular agencies would benefit by such forfel~ureprovislons, thaI might 
best be accomplished by ame:ndment of the partIcular licensing actor 
acts. Second! y. exi iti n9 aut.hori ty should be contlnu~ in the Hearl n9 
Officer on the staff of theOfft ce of Adml nl strati'l8'Proe..,cture penni ttl ng 

.hlm torequltedisclosur.e of Information claim_ to be prlvilegedwhere 
It.ls necessary to rule on the eXistence of thE! privilege •. Certainly 
he Is qual Hied to do so. . ' • 

Ccnments as to Paragraph 2, Section 135 of the bill: 

( . COI11IIenting on the amendment to section 11513 of the Government 
\... Code, se¢tlon13Sof the bill, the proposed amenQrlent to sectl9n -11513 

contained in the bill correlates to section.s90I. and .I0I.2 of the :Pill 
In applying the criminal rules to admlnistraHve p¥'O¢eedings. 

Comments as to Paragraph 3. Presl.IIIptionsandtnferences: 

Chapter 3 of Division 5~ I!Pres\A1Iptions a"ndlnferences", pro­
poses a major change in existing law •... Under existing California law, 
presumptions are evidense. Section 600.· of the billexpressly pr()!o/tdes: 
tlA presunpt Ion l!. not evi dence." (Un:der111'1 I n9 for emphasi s. ) ... 

Section 1963 of the California Code of Civil Procedure j:ontains 
ali st of sQ'IIeJ9 re~!,It.table pres\ltlpti on.sttlO!t have been .for ~: years 
treated. as evidence In the Stat. of Call forn la.·llie proposed bllJ recodl­
f 1 es many of the sect i on 1'£) presYi1lPt I o~s. butd(l8.s not COntain. among 

. others. subsect i on 1 (nthat a person Is innocent of crime or wrong") or 
subsection as (I'ldentltyof PCtrsonfr~ Identity of namell ) .thereof. 

It would appear that the drafters of the proposed Code of 
Evidence have reason for eliminating the treating of prestmptions as 
evidence. Whatever may be the benefl ts to be attained by such achange 
I n courts of law, the resul ts of the change wi 1.1 be detr rmt'lntal ill pro· 
ceedings under the Administrative Procedure Act. The two presumptions 
mentioned above have been relied upon as evidence In a great n\A1lb"er of 
license hearings. Failure to retain the "identity of name means 'identity 
of personl! presumption would require proof of identity through involved 
evidence (e.g., fingerprints, expert testimony, etc.) when a conViction 
is material. Ordinarii the record of convict! and the ion 
suffice 
v*,~t-, 
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Proposed Evidence Code -4-

In many Alcoholic Beverage Control Department cases, th' 
question of whether an alcoholic beverage was sold or furnished. tn 
response to an order being placed for an alcoholic beverage. aris.s. 
It Is a crime to serve a non-elcohollc beverage when an alcoholic} 
beverage is ordered and Piilid··"for. The presumption that a person-fs 
innocent of crime has been used in administrative proceedings as fldeftCe 
that the licensee furn I shed an a 1 coho 1 i c beverage In r",OAse to 'n or'" 
therefor. Elimination of this presumption as evidence will ereatccn­
sider"ble problem in the area of proof of the furnishing of an a'fohollc 
beverage •. Unnecessary consumption of tlme I s the vice pred I cted.~ , 

COIIIIII!InU as -to Paragraph 4; 

Section 120 of the bill d.eflnes "civil action" as Inc1uciing 
"all actions and proceedings other than a criminal ac~IOn." In. vlew 
of section 901 of lihe bJ11, ..mleh defines npro¢eediRf'~a$lncl'uclfpg 
acblnistratlve procC!edlngs, t.t\ere haposslbUHyt~t_tnfstr .. tfv. 
proceedings \IOuld be.deflnl!d asa tes"ltof thlli btll 8$llefyH ~ttons." 

. .. 
. ,We wouldr~ndthe ""'J'ltofsectiQn 1%0 to add ~be 

\!lOrd "courtll as an attJC!ctive to lIaH actions and ,l>rOc.edJngs.":~ . 

,For the foregoIng rlilal!f)tllii,we beHeve that apprOpriate fhanges 
should be ..... In the Pfoposedlvl_ee Code. . ; 

GlC:CH8rbh 

• 

Respectful I Y ,subntl tted, 
, ~. '---or, 
~~/- t\, Cdll~' 

. Q£,Ot«; • tGAli 
. PresffngOfflcer 

, 
1 
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