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Fourth Supplement to Memorandum 65-4

Subject: Study No. 3%{L) - The New Evidence Code

| Attached is a report we prepared for the Assembly Judiciary
Committee. If Assembly Bill Ho. 333 is reported out on February
15, we expect that the attached report will be adopted by the
committee. (It is likely that additionel comments will be needed
to reflect actions taken by the Cormittee before the bill ia
reported omt, )

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Section 12,

Comment, The delayed operztive date provides time for California
Judges and attorneys to become familiar with the code before it goes
into effect.

Subdivision (a) makes it clear that the Evidence Code governs all
trials commenced after December 31, 1966,

Under subdivision {b), a trial that has actually commenced prior
to the operative date of the code will continue to be governed by the
rules of evidence (except privileges) applicable at the commencement of
the trial, Thus, if the %trial court makes a ruling on the admission ef
evidence in a trial commenced prior to January 1, 1967, such ruling is
not affected by the enactment of the Evidence Code; if an appeal is
taken from the ruling, Section 12 regquires the appellate court to apply
the law applicable at the commencement ef the trial. On the other hand,
eny ruling made by the trial court an the admissien of evidence in a
trial commenced after December 31, 1966, is geverned by the Evidence
Code, even 1f a previous trial of the same action was sommenced prior
to that date.

Under subdivision {c) all claims of §rivilege made after December
31, 1966, are governed by the Evidence Code in erder that there might
e no delay in providing protectisn to the important reiationships

and interests that are protected by the privileges divisien.



Section 311,

Comment, Insofar as it relates to the law of foreign nations,
Section 311 restates the substance of and supersedes the last pearagraph
of Section 1875 of the (Cclde of (ivil Procedure. The provisions of
Seetion 311 relating te the law of sister states reflect existing, but

uncodified, ¢alifornia law. BSee, e.g., Gagnon Co. v. Nevads Desert

Inn, 45 cal.2d LuUB, 455, 289 p.2d h66, b71 (1955).

The court may be unable to determine the applicable foreign or
sister state law because the parties have not provided the court with
sufficient information to make such determination. If 1t appears that
the parties mey be able to obtain such information, the court may, of
course, grant the parties additional time within which to obtain such
information end make it available to the court. BPBut when all sources
of information as to the applicable forsign or sister state law are
exhausted and the court is unable to determine it, Section 311 provides

the rule that governs the disposition of the case,




Section 353

Comment. Subdivision (a) of Seetion 353 modifies the weil-setlled
California rule that a failnre to make a timely objection w, or motion
to exclude or to sirike, inadmissible evidence waives the right to eor-
plain of the erreveous admission of evidence. See Wrixin, CaLivorxis
Evipence §§ 700-702 (1958}, Suldivision (2} alse codifies the related
Tile that the objection or motion must specify the ground for objee-
tioy, a general objection belog insufficient. Wirkis, CaLIFORNIA Fvi-
DENCE §§ T03-709 (1958). »

Section 353 does not gpecify the form in which an
objection mst be mede; }mm, the use of 5 contiming
objection to 4 line of guestioning would be proper

under Section 353 just ss it is under existing law.
See WITKIR, CALIPORNIA EVIDENCE § 708 (1958).

Subdivision (b} reiterates the requirement of Seetion 4% of Article
VI of the California Constitution that a judgment may not be re-
versed, nor may a new trial be granted, becaunse of an error unless the
error i prejudicial. _

Hection 353 ie, of course, subject to the constitntional requirement
that a judgment muet he reversed if an error has resnlted in n denial
of due process of law. People v. Mutieson, 61 Cal.2d ___, 39 Cal. Rptr,
1, 398 P.2d 161 (1964), )

el



Section 451

Comment. Judicial noilee of the matters specified in Section 451 is
mendatory, whether or not the court is requested to notice them. AL
thongh the court ervs if it fails to take judicial notiee of the matters
speuﬁed in this section, such error is not necessarily reversible error,
Depending upon the aircumstances, the appellate court may hold that
the error was “‘iuvited”” {and, heme, 19 not reversible errcr) or that
points not urged in the trial conrt may not be advanced on sppeal.
These smd similar prineiples of appeliate praciice are not abrogated by
this'section.

Section 451 ineludes matters both of law and of fact. The matters
specified in subdivisions (a), {b), (¢}, and (d) are all matters that,
breadly spesking, can be considered as a part of the “law’’ applicabic
to the partieular case. The court ean reasonably be expeeted to discover
and apply this law even if the parties fail to provide the court with
references to ihe pertinent cases, statutes, regnlations, and rules. (Hher
matters that alse might properly be considered as a part of the law
applicable to the case (such as the law of foreign nations and certain
regulations and ordinances) are inchided under Seetiom 452, rather
than under Bection 481, primarily because of the difficulty ef ascer.
taining such matiers. Bubdivision (e} of Seetion 451 reguires the egurt
to judicially notice ““the true signification of all English words and
phrases and of all legal expressions.”” These are facts that must be -
Judiciatly netized in order to conduct meaningful proceedings. Sim-
iarly, subdivision (f} of Rection 451 covers ‘‘universally hnown™
facts,

Listed below arc t.he matters that must he judicially poticed nnder
Hection 451,

Californic end federol taw. The decisional, censtitntional, and pub.
ic stafntory law of Californix and of the United Btates must be judi-
cislly noticed wnder subdivision (a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedures Ssction 1875
(super.seded by the Evidence Codel,

" ' RSO, TR TIO0AY, 404 i s Ey T |
tofJaw in i'(arm:- in mstvr states mmst be judicially notjeefl under sub-
divisiorr~a). California courts now take judicial petite of the law of
sister states™aqder subdivision 3 of Seetion uf the Code of Civil
Procedure, Hlowmrwep, Section 1875 see b preclude notice of sister-
state Jaw as interpreted by the intepefdiate-appellate courls of sister
states, whereas Section 45%gequets notice of relevant deeisions of ali
sister-state courts. It this hgafhagtension of existing law, it is a -Jesir-
able one, for the intepeffate-appdlgle courts of sister states are as

responsive to the nee for property def®mgining the law as are eguiva-
lent conrts ig-California. The existing ladwglso is nct clear as to
whether grfquest for judicial notice of mister-sidtwJaw is required and

whether judicial notice is mandatory. On the necessity-$qr a request for
padicial eotiee, see Comment, 24 Can. L. Rypv, 31D, 23 936. On
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en wltlmnt a requ ST

b hearing in ESwe of Movre, T (‘s.l App.2d 722,
1835). Bection 45Wmh notice to bg ¥
being made. '
Law of territories and possésgid the United Staies. The dech
mnal consututmnal, a.nd pastilic aw in force in the terri;
ng, a8 the United States msi e judicially noticed
See the bma.i deﬁmtmn of 2"’ in BvipENCH

Charier yravm'am af Californie cities and counties. Judicial notice
must be taken under subdivision [a)} of the provisions of charters
adopted pursuant to Seation T or B of Article X1 of the California
Constitution. Notice of these provisions is mandator} nader the State
Constitution. Car. Cowsr., Art. XTI, §7L> (connty echarter}, § 8 (char-
ter of eity or city and county)

Regulattone of Californin and federal agencies. Judicial notice musi
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and flled with the Seeretary of Siate or printed in the California Ad-

. ministrative Code or the Californin Administrative Register. This is
- exigting law as found in Government Code Seetioms 11383 and 11384,
_Under subdivision (b), judicial notiee must alse be taken of the rules
‘of -the State Personnel Board. This, tos, is existing law under Govern-

" ment: Code Seetion 18576,

_ Bubdivision (b) also requires Culifornia courts to judieially notiee

" decoments published in the Federal Register (such as (1) presidential
proclamations and executive orders having general applicability snd
iagal effect and (2) orders, regulations, rules, certificates, codes of fajr
competition, licenses, notices, and similar instruments, havmg freneral
applicability and legai effect, that are issned, presenhed ar promul
gated by federal sgencies}. There is no clear holdmg that this is exist-
ing California law. Although Bection 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judiecially noticed,’” it is not elear that this reguires notice by state
conurts, See Broadmy Fed. ete. Loan Ass’n v. Howard, 133 Cal. App.24
382, 886 note 4, 2675 P.2d 61, 64 note 4 (1955) (referrmg to 44 U.B.C.A.
56 301414}. Campare Note, 58 Hlanv, L. Rev. 1187, 1143 (1946) (doubt
expressed that notice is reguired), with Enowlton, Judicial Notice, 10
Rureers L. Rev. 501, 504 (1956) (‘‘it wonld seem that this provision
ig binding npon the state courts’). Livermore v. Beal, 18 Cal. App-2d
635, 542-543, 64 P.2d 987, 992 (1237), suggests that California courts
are required to jndicially notice pertinent federal official aection, and
California courts have judicially noticed the contents of various proe.
lamations, orders, and regnlations of fadersl agencies. E.g., Pretfic
Solvenis Co. v. Superior Court, 88 Cal. App.2d 953, 955, 199 P.23 740,
741 (1948) {orders and regulations) ; People . Mason, 72 Cal, App.2d
659, 706.707, 165 P.2d 481, 483 {1946) (presidential and exeentive
proclamations) {disapproved on other grounds in People v, Friend, 50
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Cal.2d 570, 578, 327 P.2d 97, 102 (1958) Y ; Howner v. Gricely Livestook
& Laond Co, 6 l."al App2d 39 42, 43 . ‘)d 843, 840 (1935} (rules and
rerru}’atw,ls} Qection 451 makes the California Jaw clear.

Rides of eourt. Judicia) notice of the California Rules of C‘ou*t ts
reguired under subdivision (e}, These rules, adopied by the Judicial
Council, are as binding on the parties as procedural statutes. Candillon
v. Juperior Court, 150 Cal. App2d 184, 308 P.2d 8% (1957). See
Aibermont Petrolewn, Lid. v. Cunninglam, 186 Cal. App.2d 84, 9 Cal.
Hptr. 4056 (14960, Likewise, the rules of pleading, practice, and proece-
dure promulgated by the United States Supreme Court are reguired to
be judieinlly noticed under subdivision (d).

. The rules of the California and federal courts which are reguired to
be judicially noticed under subdivisions (¢ and (d} are, or should be,
familiar to the court or easily discoverable from materials readily
available to the court. However, this may not be troe of the court rules
of sister states or other jurisdietions nor, for example, of the rules of
the various United States Courts of Appeals or local rules of a par-
tienlar snperior court. See dlbermont Petroleum, Lid. v. Cunningham,
186 Cal. App.2d 84, § Cal. Rptr, 405 (19680}, Judicial notice of these
ruleg is permifted wnder subdivision {e) of Section 452 but is not re-
quired unless there is compliance with the provitions of Section 453.

Words, phrases, and legal expressions.  Suhdivision (&) requires the
court to take judicial notice of ‘‘the true signification of all English
words and phrases and of all legal expressions.’’ This restates the same
matter covered in subdivision 1 of Code of Civil Procednre Section
1875, Under existing law, however, it is not clear that judicial notice
of these matiers is mandatory,

“Undversally known™ focts. Subdivision (f) roguires the eourt to
take judicial notiee of indisputable facts and propositions universally
known, “‘Universally known”’ does not mean that every maa on the
street has knowledge of snch facts. A fact known among persons of
reasonable and gverage intelligenece and knowiledge will satisfy the
“universally known’ requirement. Cf, People v. Tessetiz, 307 Cal. App.
7. 12, 28% Pae. 81, 383 (1930).

Subdivision (£} should be contrasted with subdivisions (g) and (h}
of Section 452, whieh provide for judicial notive of indisputable facts
and propositions that are matters of common hnovwledge or are capable
of immediate aud accurate determination by resort to sources of rea-
sonably indisputable aecuraey. Subdivisions () and (h} permit notice
of facts and propositions that are indisputable bat are not “‘uni-
versally”’ known,

Judictal notice does not apply to facts merely because they are known
to the judge to be indisputable, The faots must falfili the requirements
of subdiw‘sion {f) of Section 451 or subdivision {g} or (h) of SBection

2. 1f a judge happens te know a faet that is nat widely enough known
to b,e subject to-judicial notice under this division, he may not ‘“‘no-
tice'” it.

It is clear under existing law that the court may judicially notice
the matiers specified in subdivision (f); it is doubtfyl, however, that
the court must notice them. Nee Varcoe v. Lee, 180 Cal. 338, 347, 181
Pec, 228, 227 (191%) (dictum). Since subdivision (£} covers universally
knowa facts the parties ordinarily will expect the court to take judicial
notice of thmn the court should pot be permitted to ignore snch facts
merely hoﬁause the parties fail to make a formal request for judieial
notice.

- .



Section 452

Commani. Section 452 includes matiers both of law and of fact, The
court may take judicial notice of these matters, even when not re-
quested te do so; it is reguired to notice them if & party requests it and
satisfes the requirements of Section 453.

The matters of law included under Scetion 452 may be neither known
to the court nor easily disecoverable by.it because the sourees of infor-
mation are not readily available. However, if a party requests it and
furnishes the eonrt with ‘‘sufficient information’’ for it to take judicial
notice, the court must do so if proper notice has been given to each
adverse party. See Evrnce Copk § 453. Thus, judicial notiee of these
matters of law is mandatory only if counsel adequately discharges his
respongibitity for informing the court as to the law applicable to the
case. The simplified process of judicial notice can then be applied to all
of the law applicable to the case. including such law as ordinances and
the law of foreign nations.

Although Section 452 extends the proeess of judicial notice to some
matters of law which the courts do not judicially notice under existing

law, the Wider scope of such notice is balanced by the assurance that
the matter need not be judicially noticed unless adequate information
to support its truth is furnished to the court. Under Section 453, this
burden falls wpon the party requesting that judicial notice be taken.
In addition, the parties are entitled under Section 455 to & reasonable
opportunity to present information to the court as to the propriety of
taking judicial notice and as to the tenor of the matier 10 be noticed.

Listed below are the matiers that may be judicially noticed under
Seetion 452 (and must be noticed if the eonditions specified in Bec-
tion 463 are met). _ :



law of gister states. Subdivision (a) provides for

judicial notice of the decisional, constitutional, and
statutory law in force in sister states. Californis
courte now take Judicial notlce of the law of sister
states under subdivision 3 of Section 1875 of the Code

of Civil Procedure. However, Section 1875 seems to pre~
clude notice of sister-gtate law as interpreted by the
intermediate-appellate courts of sister states, whe;eas
Section 452 permits notice of relevent decisions of all
sister-state courts. If this be an extension of existing
law, it is a desirable one, for the intermediate-appellate
courts of sister states are as responsive to the need for
properly determining the law as are equivalent courts in
California. The existing law also iz not clear as to
whether a request for judicial notice of glater-state law
is regquired and whether judicial notice is mandatory. On
the necessity for a requegt for judicial notice, see

Comment, 2% CAL, L. REV, 311, 316 {1936). On whether
Judiciel notice is mandatory, see In re Bartges, b4 Cal.2d
241, 282 P,2d 47 (1955), and the opinion of the Supreme
Court in denying a hearing in Estate of Moore, 7 Cal. App.2d
722, 726, 48 P.2d 28, 29 {1935).

Law of territories and possessions of the Ihmited States.

Subdivision {a) also provides for judicial notice of the decisional,

constitutional, and statutory law in force in the territories
and possessions of the United States. See the broad definition

of "gtate" in EVIDENCE CODE § 220, It is not clear under

existing Cslifornia law whether this law 1s treated as
alster-state law or foreign law, See WITKIN, CALIFORNIA

EVIDENCE § 45 (1958), 5



Resolubions gnd private aclz.  Subdivision (&) provides for judieial
notice of resolutions and private acts of the Congress of the United
Statea and of the legislature of any state, territory, or posseseion of the
Unitgd Btates. See the broad definition of ‘‘state’’ in Evinknce Cobe
§ 220,

The California law on this matter is not clear. Jur courts are aunthor-
jzed by subdivision 3§ of Code of Civil Procedure Section 1875 to take
judicial notice of private statntes of this State and the United States,
and they probably would take judicial notice of resolutions of this
State and the United States under the same subdivision. It is not clear
whather such notice is compulsory. It may be that judicial notice of a
private act pleaded in a erimival action pursuant to Penal Code See-
tion 963 is mandatory, whereas judicial notice of the same private act
may be diseretionsry when pleaded in & civil action pursnant to Seetion
459 of the Code of Civil Procedare.

Although no case in point bas been found, California courts probably
wonld not take judicial notice of a resclution or private act of a sister
state or territory or possession of the United States. Although Bection
1875 is not the exelusive list of the matters that will be judicially
notieed, the courts did not take judicial notiee of a privaie statute
prior to the ensetment of Section 1875, Ellis v. Ecstman, 32 Cal. 447
(1867}, o

Regulations, ordinances, and similar legisluivee cnnolments. Subdi-
vizsion (b} provides for judicial notice of regulations and legislative
enactments adupted by or under the anthority of the United Stafes or
of any state, territory, or possession of the Tnited Siates, ineluding
public entities therein, Bee the broad definition of ‘‘public entity’” in
Evinence Cope § 200. The words ‘‘regulations and legislative enact-
ments’’ include such matters aa “‘ordinances’ and other similar legis-
lative enactments. Not all public entifies legislate by ordinsnes.

This snbdivision chenges extsting law. Under existing Jaw, municipal
courts teke judicial nolice of ordinances in foree within their jurisdie-
tion. People v. Uowles, 142 Cal. App.2d Bupp. 865, 847, 208 P.24 732,
T33-T34 (34958) ; Pecple v. Oritlanden, 93 Cal. App.2d Sopp. 871, 817,
200 P.24 163, 165 (1949). In addition, an ordinance pleaded in 4 crim-
inal action pursuant to Penal Code Section 963 must be judicially no-

. ticed, On the other hand, neither the superior court nor a distriet court
of appeal will fake judicial notice in a civil action of municipal or
connty ordinances, Thompson . Guyer-Hays, 207 Cal. App.24 366, 24
Cal. Rptr. 461 (1962); County of Los Angeles v. Barileti, 203 Cal.
Avpp.2d 523, 21 Cal. Rpir. 776 (1962) ; Becerra v. Hochberg, 198 Cal.



App.2d 431, 14 Cal. Bptr, 101 (1961). It seems safe to assume that
ordipances of sister states and of territories &nd possessions of the
United Btates wonid not be judicially noticed vnder existing law.
Judigial notice of eertain regnlations of California and federal agen.-
ties is mandatory under subdivigion (b) of Section 451. Subdivision
{b} of Section 452 provides for judicial notice of California and fed-
eral regulations that are not included under subdivision (b} of Section
45} and, also, for judicial notice of regulations of other states and
territories and possessions of the United States. :
Both Califorpia and federal regulations have been judicially noticed
under subdivision 3 of Code of Civil Procedure Section 1875. 18 (lan,
Jour.2d Evidence § 24. Althongh no case in point has been found, it is
unlikely that regulations of otber states or of territories or possessions
of the United States would be judicially noticed under existing law,

Official acis of the legisiative, exscutive, and judicial departwments.
Subdivision {c) provides for judicizl notice of the officig] acts of the
legislative, exeputive, and judicial de ents of the United States and
any state, territory, or possession of the United States. See the broad
definition of ““state’’ in Evmoewon Cooe § 220, Bubdivision (e) states
existing law as found in suhdivision 3 of Code of Civi! Procedure Sec.
tion 1875. Under this provigion, the Celifornia courts have taken judi-
eial notice of a wide variety of administrative and executive acts, soch
as proceedings and reporis of the House Committee on Un-Arerican
Agtivities, records of the State Board of Education, and records of a
county planning commission. Ses Wrrgm, Carrrorria Evioence § 49
{1968), and 1963 Supplement thereto,

Court records and rules of cowrt. Subdivisiens (d) and (e} provide
for judieial notics of the conrt records and rules of court of (1) any
court of this State or (2) any court of record of the {Mmited States or
of any state, territory, or possession of the United Stafes. See the
broad definitiop of “'state’ in Bviperce Cope § 220, So far as conrt
records are comeckned, mubdivision {(d) states existing Inw. Flores v,
Arroyo, 56 Cal2d 492, 15 Cal. Rptr. 87, 364 P.2d 262 (1961). While
the provisions ef subdivizien (¢} of Section 452 are broad enough to
jnclude court records, specific mention of these reeords in subdivision
{d) ia desirable in order to eliminate any uncertainty in the law on
thig point. See the Flores case, supra.

Subdivisien {e) may change existing law so far as judicial notice of
rules of court is concerned, but the provision is consistent with the
modern philosophy of judicial notice as indicated by the holding in
Florves v. Arroyo, supra. To the extent that sobdivision (e) overlapa
with subdivisions (e¢) and {4} of Section 451, notice is, of course,
mandatory nnder Section 451,

Law of foreign nations. Subdivision {f) provides for judicial notice
of the law of foreign nations and public entities in foreign nations,
Bee the broad definition of *‘public entity'’ in Evimknce Copz § 200.
Sabdivision (f) should be read in eonnection with Bections 311, 453,
and 454, These provisions retain the substance of the existing law
which was enaected in 1957 wpon recommendstion of the ifornia



Law Revigion Commission, Conk Crv, Paoc, § 1875, See T Car. Law Ree
vision CoMmy’s, Ree, Reo. & Soopes, Recommendation and Study He-
lating to Judicial Natice of the Low of Forewgr Coundries at -1 {1957},

Subdivigion () vefers to ““the law’ of foreige nationg and publie
sntities in forcign nations. This makes sl law, in whatever form, sub-
jeet 10 Indicisl notice,

Matters of “eommon krnowledye’ and veriiohle facts  Subdivision
() provides for judicizi notice of matiers of ecomonon knowledge
within the court’s jurisdiction that are not subject to dispute. This
snhdivision states exinting ease law. - Vereoe ». fee, 180 Cal. 848, 181
Pae, 228 {1919) ; 18 Car. Jund Feidence § 19 at 439-440. The Cali-
forpia ceurts have taken jndicigl notice of a wide variety of matters
of commeon knowledge. Wivin, CaLivoryis Evinexon §4 50-52 (1958).

Subdivision (h) prevides for judicial notice of indisputable facts
immediately sscertainable by reference to sources of reasonably indis-
putable aceuracy, In other words, the facts need not be actually known
if they are readily ascertainable aud indisputable. Sonrces of “‘rea-
sonably indisputable accuraey’’ include not only treatises, encyelo-
pediag, almanacs, and ihe like, but also persons learned in the subjeet
matier. This wonld not mean that reference works would be received
in evidenee or sent to the jury rcom. Their wse would be limited to
consultation by the judge and the parties for the purposes of deter-
mining whether ox not to take judicisl notive znd determining the renor
of the matier to be noticed.

Subdivistory (g} and (k) iselude, for example, faets which are ae-
cepted as esiablished by sxperts awd specialists in the natural, physical,
and social scicnees, it those facts are of such wide acceptanee that to
submit them to the jury would be o risk jerationsl findings. These
subdivisions inelude such matters listed in Code of Civil Procedore
Section 1875 as Lhe “geographical divisions and politieal history of the
woerld, ™ To the exlent thai subdivizions (g) and (b) overlap subdivi-
sion (£) of Section 451, notice is, of course, mandatory under Section
451,

The matters covered by subdivigions (g} asd (b} are included in
Bection 452, rather then Suvetivn 401, because it seems reasosnable to put
the burden on the pariles to bring adeguate information before the
court if judieial notice of these matters is to be mandatory. See Evi-
pENCE Cope § 453 and the Comsment theretg,

Under exisiing law, eourts take judicial notice of the matiers that
are melnded under subdivisions (g} and (h}, either pursnant to See-
tion 1875 of the Code of Civil Procedure or because such matters gre
maiters of common knowledge which are certain and indisputabie.
Wirkaw, Caraeorxia Evioewes §§ 50-52 (1958). Notice of these matters
probably i not compulsory under existing law.



Section 703

Comment,  Under existing Yaw, o judee may be called as & wilness
even it a party chjecis, but ihe Jodge in his diseretion way order the
trin} o be poxlponted or sagpendod and tu take plaes hefore austhar
indee, Conr Crv. Puce. § 1888 {superseded by Bunesor Cope 6 702
and T04:. Bul cew People v, Coangrs, Y7 Cal. App. 458, 450457, 240
Pae. 3072, 1076-1079 {1926} (divtawn) {ebose of disrretion for the pro-
siding judge in tostify to mportant and oecessary faects}.

Section ¥03, however, preciudes the Judwe Trom testilying o o party
objects. Boefore the judge may be ealled to testify In n eivll or eriminal
aetion, he must direlose to the parties out of the proscice and hearing
of the jury the infermation hie has concerning the case. After such dis-
closure, if no party objects, the judge iy permitted-—bot wot regnired-
in testify,

Section 70 is based on the faet that examination snd eross-examing-
tion of a judge-witness may be ombarressing and prejudicial 1o a party.
By testifying as & witness for one party, a Judpe appesrs in a partisan
attitude before the jury. Objections to questions and 1o his testimony
must be ruled oir by the wiiness himseif. The extent of eross-examina-
tion and the intreduction of impeaching and rebutial evidenee may he
lirajted by the {ear of appearing ¢ stinek the judge persemally. For
these and other ressons, Seetion T03 is preferable to Code of Civil
Procedure Seetiou 1883,

Subdivision {c) is designed te preveut a plea of double Jecpardy 1f

&

either party to s criminal action calls or cbjects to the calling of theg
judge to testify. Under subdivision {c), both parties will have, in effect,

congented to the mistrinl and thus waived apy cbjection to & retrial. See

WITKIN, CALIFORNIA CRIMES § 193 (1963).
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Section 70k

Comment. Under existing low, a juror may he called as a witnesa
even if a party ohievts, but the judge in his diseretion may order the
trial to be postponed or suspended and to take place before another jury.
Cone Civ. Proc. § 1883 {woperseded by Eviormce Cope §§ 703 and
704). Section 704, on the other hand, provents a juver from testifying
before the jury if any party ohjects.

A juror-winest 35 in an anomalous position. He manifestly cannot
welgh his own teatimony impartially. A party affected adversely by the
Juror’s temmony is plaeed in an embarrassing position, He cannot freely
eross-cxamine or imprach the juror for fear of antagonizing the juror—
and perhaps his fellow jurors as well. And, if he does not attack the
juror's testimony, the other jurors maey give his testimony undue
weight. For these and other ressons, Section 704 forbids jurors to
testlfy over the objection of any party.

Before a juror may be esalled to testify before the jury in a civil or
¢riminal action, he is reqguired to disclose to the parties out of the
presence ani. hearmg of the remaining jurors the information he hag -
concerning the case, After such disclosnre, if no party objects, the jurer
is requived to testify. If a party objects, the objection is deemed a
wmotion for mistrial and the jndge is required to declare & mistrial and
order the action assigned for trinl befors another jury,

Section 704 is concerned only with the problem of a jurer whe is
called to testify before the jury. Scetlon 704 does not deal with voir
dire examinations of jurors, with testimony of jurors in pest-verdiet .
prc-f*eedmgs {snch as on mottons for new trial}, or with the testimony
of jurors on any other matter that is to be decided by the ecourt. OF.
Evipence Copr § 1150 and the Comment thereto,

Subdivision {c) 1s designed to prevent a plea
of double ;}eapafdy if either party to & criminal action
calls or objects to the calling of the jurgr to tes‘biﬁr.l
Under subdivision (¢}, both parties will bave, in effect,
consented Lo the mistrial and thus waived any objection
to & retrial. See WITKIN, CALIFORNIA CRIMES § 193 (1963).
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ongistent
iments used for :l.lpaach-}
it purposes ) be
shown to 2 witness:
‘before he cap be r i
‘exanined conccrning '
Ssction 205 of'
the Code of Civil -
"Procsdure, whioh seems

X% - Section 768

SEFIIRE A pnor meonmstent ora-! statement of the witness before nkmg.
him guestions about the statement. People v. Kidd, 56 Cal.2d 758, 76§,
16.Cal. Rpir, 793, 796-797, 366 P.24 49, 52—53 (1961} People v, C’mpn, )
16:Cal. App.2d 310 317, 52 P.24 251, 254 (1935). However, if a witness® :
prior inconsistent statements are in umtmg or, as in the case of former :
oral test:mony, have been reduced to writing, ‘' they must be shown to
the 'witness befors any question is put to him concerning them.” Covx :
Crv. Proo. § 2052 (superseded by Evmrwce Coor § 768) ; Ummiom
 MecPonald, 6 Cal.2d 587, 692, 58 P.2d 1274, 1276 (1938). B
‘ ' ’dmmnmthadmunehonmadammhwbm-
 oral and written statements and permits a witness to be atked questions |
eonperning a prior ineonsistent statement, whether written or oral, &ven |
. though no disclogure is made to him eoncerning the prior statement. !
: (Whether a foundational showing is required before other evidenee o!
the prior statement may be admitted iy not eovered in Hection
- the prerequizites for the admission of such evidence are set forth i
Section 770.) The disclomire of inconsistent written statsments that iz .,
required under existing law limita the effectiveness of oross-examination .
by removing the element of gurprise. The forewarning gives the dis-"
honest witness the opportunity to reahape his testimony in conformity |
with the prior statement. Theexisﬂngmlembm&onanknglhh_
gommon law rule ﬂ:af. hzs h&en aba.ndoned in Bnghnd for 100 e

state= \

requires only tha,t the adverse party be gmm an portnni :
to inspect any writing that is actually shown to & w:tnel:pbefm tlz
witness can be examined concerning the writing. Bee People v. Brigg

58 Cal2d 385, 413, 24 Cal. Rptr. 417, 436, 874 P.24 257, 275 (1982),
Peopls v. Ksyas, 108 Csal. App. 624, 284 "Pao. 1096 1930) {hea
denied} ; People v. De Angelli, 34 Cal App. 716, 168 Pas. 638 (1917).
Section 768 clarifies whatever doubt may exist in this regard by declar-
ing that such a writing need not be shown to the witneas before he can
be examined concerning it. Of course, the best evidenos rule may in
someé cases preclude eliciting testimony concerning the content of a

te 80 nquira, . . ¥ . Bee Evipenog Coor § 1500 and the Comment thereto.
i ubdivision (b) of Section 768 preserves the right of the adverse
e . y party to inmpect & writing that is acfxaily shown to & withess before:

b themmesscmbeexnmmadconeermngxthmdiﬂtedlbomthh
1 preserves the existing requirement declared in Code of Civil Procedurs
Heetion 2054. However, the right of inspection bas been aundod Y

L_all Jzamastot!n;untwn.,...__._. e SR O SO

“Insofar as Section 768 nalat.ea to pr:lur insonaistent’
sbatemcnts that are in writing, see the Comment to &actiop

769. _

-Stution ?69

Comm-nf Baetmn ?69 ia consistent with the mmng Oafhfm lﬁ'
regarding the examjpation of s witneas goncerning nriy -_-u..-.

‘” Ry e ¥ g l. 14 -,,!




Investigation.

Section 771

Comment. Sestion 771 grants to an adverse paity the right to inspect
any writing used to refresh a witness’ recollection, whether the :
is used by the witness while testifying or prior thereto. The right of :
mapectmn granted by Bection 771 may be broader than the gimilar :
Tight of ingpeetion granted by Section 2047 of the Code of Civil Pro-
eedure, for Section 2047 has been interpreted by the courts to grant
a nght of inspection of only those writings used by the witness while

he is testifying. People v. Gallardo, 41 Cal2d 57, 257 P.23 29 (1958);
Peopls v. Grayson, 172 Cal. App. 2& 372, 341 P24 820 (1959} ; Smilh S
v. Smitk, 136 Cal App.2d 100, 286 P24 1009 (1955). In 8 eriminal cane,
however, the defendant can ecompel the prosecution fo produce any
written statement of a prosseution witness relating to matters eovered
in the witness’ testimony. People v. Esirads, 54 Cal.2d 713, 7 Cal. Rptr.
857, 358 P.2d 641 (1560). The oxtent to. which the puhlie policy re-
flected in eriminal discovery practice overridea the restrictive imier-
pretation of Code of Civil Procedure Section 2047 is not clear. See
Wrernw, Cavroryea Evipencx § 602 (Supp. 1263). In any event,
Section 771 follows the lesd of the criminal cases, such as People v
Silberstein, 159 Cal, App.2d Supp. 548, 323'P.24 591 (19568) (defendnnt
entitled to inspeet police report used by police officer to refresh his
recollection before testifying), and grants a right of inspection without

regard to when the writing is used to refresh recollection. If a witness’
testimony depends upor the use of & writing to refresh his reeo

the adverse party’s right to inspect the writing should not be made to
depend upon the happenstance of when the wnhng is used.

-

Subdivision {¢) excuses the nonproduction of the mory—rem
mtmmmmtmgmtbepmmwmmmntm
witness or the party eliciting hia testiumb concerning the matter. !In
mumswmmmmwmm.u
378, 33 Oal. Rptr. 457, ﬁhramz(zs&sj,mmmmam.

- denying defendant's motion to strike certain witnesses' testimony where

the witnesses!' mmmmsmﬁmwmmm&

e

It should be noted that there is no restricticn in the
“Bwidence Code om the means that may be umed to refresh | :
recollections Thus, the limitations on the types of writings ;“
mtmbeusadasmeordedmmryunder&ctionlzﬂdom |
- 1imlt the types of writings that may be used to refresh mollaotion
under Sectih 7. 16~
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Seotion 772

Comment. Subdivision {a) codifies existing but nonstatuiory Cali-
fornia law, See Wrrrny, Caverornia Kwvmrrwos § 576 at 631 {1958},
" Subdivision (b) is based on and supersedes the second sentente of
Bestion 2046 of the Code of Civil Procedure. The langnage of the
existing section hes been expanded, however, to require sompletion
- of each phass of examination of the witness, not merely the direct
. examination,

Under eobdivision (e), a8 under existing law, a party examining a
witness under cross-examination, redirect examination, or rseross-
examination may go beyond the scope of the initial direct examination
if the sourt permits. 8ee Coox Civ, Proe. §§ 2048 (last clause), 2050,
W, Cavyrornia Eviprnce §§ 627, 697 (1958). Under the definition
in Section 780, such an extended examination is direct exsmination,
Cf. Cooz Crv. Proc. § 2048 (“‘such examination is to be sobject to the
same rules 88 & direct examination’). X

Bubdivision (d) states an exeeption for the defendant-witness in a
erimingl action that reflects existing law. See Wrrmaw, CaLmrorNia
Evinerce § 620 at 676 (1958). :

Such direct examination
may, however, be subject
to the rules applicahls -
10 a oross-examinstion by
virtue of the provisions
of Section 776, 80k, or
1203,

s
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Section 914

Comment. Subdivision (4) makes the general provisions concermng
preliminary determinations on admissibility of svidence (Sections 400-
408) applicable when a presiding officer who is not a judge is called
upon to determine whether or 1ot a privilege exists. Subdivision (a)
is necessary becanse Sections 4003-406, by their terms, apply only to
determinations by s conrt.

Subdivision (b) it needed to protect persens claiming privilewes in
nonjudicial proceedings. Becsuse such- proceedings are often conducted
by peraoms untrained in law, it is desirable to have a judicial determi-
nation of whether a person is required to disclose information clpimed
to be privileged before he ean be held in contempt for failing to dieclose
such information, What is coutemplated is that, if a claim of privilege
is made in a nonjudicial proceeding and ig overrnled, application must
be made to & court for an order eompelling the witness to answer. Only
if such order is made snd is disobeyed may & witness be held in con-
tempt. That the determination of privilege in a judicial proeceeding
in & question for the judge is well-established California law. Bee, 6.g.,
Holm v, SBuperior Court, 42 Cal.24 500, 507, 267 P.24 1025, 1029 (1954).

Subdivirion {b)}, of course, does not apply to any body--such as the
Publie Utilities Commission—that has constitutionsl power to imposs
punishument for contempt. See, ¢.9., Car. Const., Art. X1I, § 22. Nor
doss this sobdivision apply to witnesses before the State Legislature
or ita committees. Bee Govr, Conx §§ 9400-3414.

ILikewise, subdivision (b) does not apply to hearings
and investigations of the State Industrial pcci dent
Commission, See Labor Code Section 5708,
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SBotion 10h2

Comment. Section 1042 provides special rules regarding the conse.
quences of nvezation of the privilegzes provided in this article by the
prosecution in & eriminal proceeding or & diseiplinary proceeding.

Su_bd{vision fe). 'This subdivision recognizes the existing California
rule in & eriminal case. As was stated by the United States Supreme
Court in Unitad States v. Reynolds, 845 U.S. 1, 12 (1958), *‘since the
{:‘.ove_srnqlent which prosecutes an aceused also has the duty to see that
Justice is done, it is unconscionable to allow it to undertake prosecu-
. ton and then invoke its goveriunental privileges to degrive the acensed
of anything which might be materiul to his defense.” This policy ap-

plies if either the official information privilege (Section 1040) or the

- informer privilege (Section 1041} is exercised in a eriminal proceeding
or & disciplinary proceeding. : :
_ In some cascs, the privileged information will be material to the
issue of the defendant’s guilt or innocence; in such cases, the law re-
quires that the court dismiss the case if the public entity does not reveal
the information. People v. MeShann, 50 ('al.2d 802, 330 P.24 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a scarch without a warrant; in those cases, the
law requires that the court strike the testimony of & pgrticular witness
or wake some other order approprizte under the circumstances if the
publie entity insists upon its privilege. Priestly v. Superior Court, 50
Cal.2d 812, 330 P.24 39 (1958).

- In cases where the lesgality of an arrest is in issue,

however, Section 1042 would not require di;closam of the -

privileged information if there was mmmbﬁ cause for the

arrest aside from ‘the rrivileged information. Cf. People v.

Bunt, 216 Cal. App.2d 753, 756757, 31 Cal. Rptr. 221, 283

{1963} "The rule requiring disclosure of an informer'e identity ' '
hes no appitication in s:ﬁ:ua.ticns vhere reasomable cause for | -

arvest and cearch exists aside from the ipformer's commmnication.”).

Subdivision {a) applies only if the privilege 15 asserted by the State .
of Californis or & pgﬁlie entity iu the State of California. Subdivision .
{#) does mof require the imposition of its sanction if the privilege 1s
juvoked in au aetion prosecuted by the State and the mformatmn iz
withheld by the federal guvernment or another state. Nor may the _
sanction be imposed where diselosure is fprl_ndden by fqderal stftute. ) .
In these respeets, snbdivision (a) states existing California law. People
v. Parham, 60 Cal2d 378, 38 Cal. Rpir. 497, 384 P23 1001 (1963)
{prior statements of prosccution Witnesies withlield by the F:edergl
Buresu of Investigation; denial of motion to strike witnesses’ testl-
mony affirmed). : § tectaned

ulidivision (b). This subdivision ecodifies the rule declared m .
Pe’gpia v Eamgr,} 56 Cal2d 714, 723, 12 Cal. Rptr. 858, 864, 861 P.2d
587, 592 (1961), in which the court held that “‘where 8 search 18 made
purseant to a warrant valid on its face, the prosecution 18 not re-
quired to reveal the identity of the informer in order to establish the
legality of the search and the admissibility of the evidence nb?.am_ad
28 8 result of it.”’ Subdivision (b), however, applies to all official in-
. formation, not merely to the identity of an informer.

oy Lo
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Section 1156.

Comment, Section 1156 supersedes (ode of Civil Procedure
fSection 1936.1 (added by Cal, Stats. 1963, Ch., 1558, § 1, p. 3142),
Except as noted bvelow, Section 1156 restates the aubstance of the

guperseded section,

The phrase "Sections 2016 to 2036, inclusive,” has heen inserted
in Section 1156 in place of the phrase "Sections 2016 and 2036," which
sppears in Section 1936.1, to correct an appaerent inadvertence. !I!hia
substitution permits use of all kinds of discovery procedures, inateq.
of depositions only, to discover material of the type described in_n
Section 1156, E.g., CODE CIV. PROC. §§ 2030 (written interrogatories);
2031 (motion for order for production of documents). ;

Section 1156 also makes it clear that the names of patients may
not be disclosed without the consent of the patient. This limitation
is necessary to preserve the physician-patient and psychotherapist-

patient privileges.

N hn



Section 1203

Comment. Hearsay evidence s generally exceluded beceuse the de-
elarant was not in court and not subiect to eross-examination before
the tvier of fact when he made the starement. Peepls 1. Bob, 29 Cal2d
321, 425, 175 P24 12, 15 (1948).

In some situations, hearsay evidenee is adwitied because there iz
either some exeeptional need for the evidence or some ciroumstantial
probability of s trustworthiness, or both, People v, Brust, 47 Cal2d
776, 785, 308 P.2d 4R0, 4R4 (1957); Turney v Sowsa, 146 Cal. App.2d
7817, 791, 304 P2d 1625, 1027-31024 {18363, Even rhnnwh it may be
neeessary or desirable to permit certain hearsay svidence 1o be ad-
mitted despite the faci that the adverse party had no opportunity to
eross-exaniine the declarant when the hearsay statement was made,
there seems to be no veason to prohihit the adverse party from eross-
examining the declarant eoncerning the statement. The policy in favor
of cross-examination that underdicg the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
declarant of a statement received in evidence and to cross-examine him
eoncerning his statement.

Section 1208, therefore, reverses {inscfar as a hearsdy declarant-is
concerned) the traditional rule that & wiiness called by a party is a
witness for that party and may not be eross-examined by him. Beeause
8 hearsay declarant is in practical effect a witness against the partv
against whom his hearsay statement is admitted, Section 1203 gives
that party the right to eall and dross-examine the hearsay deelarant
coneerning the subject matier of the hearsay statement just as he has
the right to cross-examine the witnesses who appear personally and
testify against him at thc trial

- Subdivisions (b} aud {¢) make Section 1203 inapplicable in certaln
sifnations where it would be inappropriate to permit a party to exam.
ine a hearsay declarant as if under cross-examination. Thus, for ex-
ample, subdivision {b) does not perm:t evounsel for a party to examine
hiz own client as if under vross-examination merely hecanse a hearsay
statement of his client has heen admitted ; and, because a party should
not have the right to cross-examine his own witness merely becasuse the
adverse party has introduced a hearsay statémest of the witness, wit-
nesses who have testified in the action concerning thefstatement are not
subject to examination under Section 1203

Subdivision {d} makes it clear that the mavailebility of a hLarqay
declarant for examination under Section 1203 has no effect on the ad-
missihility of his hearsay statements. The snbdivision forestalls any
argmient that availability of the declarant for examination under See-
tior 3203 is an additional eondition uf admissibility for hearsay evi-
dence.




Jection 1237

Comment. Sﬂchon Jz.“' provides a hearsay exception for what is
nzaahly referred to as “past recollzetion recorded.” Abthoigh the pro-
visirs of Sertion 1287 are talen Iargely Trom the provisions of Sestion
2047 of the Code of Civil Iroeedore, there sre gome substantive diffar.

ences between Section 1237 and cxisting law.
y ——ﬁ‘gﬁihtmn taw requites thar @ {uwdation be laid for the admis-
sion of such evidenze by showing {3 that the writing yvecording the

staiement was muds by the witness v ander his direction, (2) that the
writing was made at the thae when the fact recorded in the weiting
actually oecurred or at angther tirme when the fact was fresh in the
whness ' memory, and (3} that the wilness “‘knew that the same was
correctiy stated in the writiue”’ [Inder Seestion 1237, however, the
writing inay be made not only by the witness himself or under his
dircct.ion but also by some other persor: for the piopose of reeording
the witness’ stalement at the thae it was made. Tn additicn, Section 1237
permits testimeny of the person whe recorded the staterent to be used o
establish that the writing 18 & correct recond of the statement. Sofficient
assuratice of the trustworthiness of the <tatement i provided if the
declarant is aveilable to testify that he made 2 true statement and if
the person who vecorded the statement iy available to testify that he
aecurate}y remrded the statemen‘r

Under subdiviaion {b), as under exiating law, the statement

mst be read into evidence. See Anderesn v. Scouze, 38 (1.24 825, 243

P.2d 597 (1952). The mdverse pArty, hewever, may intvoduce the writ-
ing as evidence, Cf. Horowitz v. Fitch, 216 ce1. App.24 303, 20 Cal.

Rptr. 882 {1963} dictun).
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Section 1241,

Coment. Under existing law, where a person's conduet or met is
relevant but is equivccal or ambiguous, the statemente accompanying it
may be admitted to explain and mske the act or conduct understandable.
CODE CIV. PROC, § 1850 (superseded by EVITENCE CODE § 12%1); WITKIN,
CALIPORNIA EVIDENCE § 216 {1958). Same writers do not regard avidence
of this sort asg hearsay evidence, slthough the definition in Bection 1200
seems gpplicable to many of the stetements received under this exception,
Cf, 6 WIIMORE, EVIDENCE §§ 1772 et seq. Section 12L1l removes any doubt
- that might otherwise exist concerning the admissibility of such evidence
under the hearssy rule,.
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Saction 1250

i

Comment. Section 1258 provides an exeeption to the hearsay rule for
statiments of the deelarant’s fhen existing mental or physical state.
Under Seation 1250, ag under existing law, a statement of the declsr-
ant’s state of wind at the tie of the statewent is admissible when the
then existing state of mwind is itself a1 iseue in the case, Adking v. Brets,
184 Cal 252, 193 Pae. 251 (1320). A statemcent of the declarant’s then
cxisting siate of mind is alse sdwmissible when relevani o show the
declarant’s staie of mind at ¢ {lme prior or sobsequent io the state-
ment. Watenpaugh v Siefe Penchers’ Rebirement Systom, 51 Csal.2d
675, 336 P.2d 165 (1959) ; Whiflow «. Durst, 20 Cal24 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pre, 407 (1921);
Williame o, Kidd, 170 Cal, 631, 151 Pae. 1 {1915). Section 1250 slso
mekes 4 statement of then existing stdte of mind admissible to ““prove
or explain acts or eonduet, of the declarant.”” Thus, a statement of the
declarant’s intent to do certain aets is admissible to prove that he did
those acts. People v, Alenlde, 24 Cal2d 177, 148 P24 627 (1944) ; Ben-
Jomin v, Disérict Grand Lodye No. 4, 171 Cal. 260, 1562 Pac. 731 (1915).
Statemenis of then existing pain or other hodily condition also sre
admissible to prove the existence of suck condition. Bloomberg v. Laven-
thal, 179 Cal. G16, 178 Pace. 496 (19191 ; People ©. Wright, 167 Cal. ],
138 Pae. 348 {1914). _

A statement is uot admissible under Section 1250 if the statement
was made nnder eireumstanses indicating that the statement im not
trustworthy. See Evmewck Conk § 1252 and the Comsment therats,

In light of the defintilon of “‘hearsay evidence’’ in Ssetion 1200, a
distinetion should be noted between the nse of 4 declarant’s statements
of his then existing mental state to prove sueh mental state and the wuse
of a declarapt's statements of other facts as eirenmstantial evidence of
his menta) state. Under the Evidenee Code, ne hearsay problem is in-
volved if the dselarant’s statements are not being used to prove the
truth of their comtents bnt zre heing used. as civevmsetantial evidence
of the declarant’s menta! state, See the Comsaent to Seetion 1204,

Secticn 1256(b ) does not pormit a statement of memory or helief to
be used to prove the fact remembered or belisved. This lnitation i3
neeessary o preserve the hearsay rule. Any statemnent of & past event
is, of course, s statement of the declarant’s then existing state of mind
—his memory or belief-—concerning the past event. If the evidenes of
that atate of mind—the statement of memory—were gdmissible to show
that the fuct remembersd or belivved actnally oceurred, any statement
narrating s past event wounld be, by a provess of cireuitous reasoning,
admissible to prove that the cvent oceurred.

* The limi_tation in Section 1256(b) is generally in aceord with the law
developed in the California cases. Thus, in Estate of Anderson, 185 Cal.
700, 198 Pae. 407 (1921}, a testatrix, after the execution of a will, de-
elared, in effect, that the will Lad been made at an aunt’s request-’this
siatement was held to be inadinissible hearsay *‘becanse it was m’erely
2fdec_la&-atri:'ﬂtmIrl a8 tzu a tf'aSt evehnt and was not indieative of the condition
mind of the testatrix at the time she made it.’' 185
Poc atts Gramne ade it.’’ 185 Cal. at 720, 198
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A major exception to the principle expressed in Section 1250(b) was
ereated in People v. Merkourds, 52 Cal2d 672, 344 P23 1 {1959). That
case held that certain murder vietima’ statements relating threats by
the defendant were admissible to show the vietims’ mental state—iheir
fear of the defendant. Their fear was not itselt an issue in the case, but
the eourt hald that the fear was relevant fo show that the defendant bad
engaged int conduet engendering the fear, 1.e., that the defendant had in .
fact threatened them. That the defendant had threatesied them was, of
course, relevant to show that the threats weré carried ont in the homi.
cide. Thus, in effect, the court permitted the statements to be used to
prove the truth of the matters stated in them. In People v. Purviz, 56 - . -
Cal.2d 93, 13 Casl. Rptr. 801, 362 P.23d 713 {1961}, the doctrine of the
Merizouris case was limited 10 cases where identity js an ifsfié)

<:;;;ver, at 13:;# one subsequent decision has lgplieﬂf
the doctrine vhere identity was not in issue, &eM |
211 Cal. App.2a 173, 27 cal. Rptr. 543 (1962). o

The doctrine of the Merkouris case is repudiated in Section 1250(b)
because that doetrine undermines the hearsay rule itself. Other excep-
tions to the hearsay rule are based on some indieia of reliability pe.
culiar to the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306
P.2d 480, 484 (1957). The exception created by Merkouris is not based
on any probability of reiiability; it is based on a ratierale that destroye
tke very foundation of the hearsay rule.

o be distinguished from the Merkouris dec;sibn, hovever, "?
certain other cases in which the statements of a murder vietim hfra

been used to prove or explain subsequent acts of the decedent, tgg
are not used as a basis for inferring that the deferdant did thoaf

Am charged in the statemsnts. See, e.g., Pevple v. Atchley, 53?
Cel.24 160, 172, 346 p.2a 76k, T70 (1959); People v. Finch, 213 ol
App.24 752, '}65, 29 Cal. Rptr. 420, 427 {1963). Statements of &
decedent's then state of mind--i.e., his fear-isy be offered unler

Section 1250, as under existing law, either to prove that fesr ubm
it is jtself in issue or to prove or explain the decedent's subs .
seuent conduct. Statements of a decadent ' marrating threats on
Bbrutal conduct by scme other person may also be used as circumstan-
tial evidence of the dac;dent's state of mind-<his fear--when that
fear is itself in issue or vhen it is relevant to prove or explain
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At

the decedent's subsequent conduct; and for that purpose,
the evidence is not subject to a hearsay objection for it
is not offered to prove the truth of the matters:gtated,
Jee the Coment to Section 1200, Ses also the Comment

to Section 1252. But when such evidence is used as e basis
for inferring that the slleged threatener must have made
threats, the evidence falls within the language of Section

1250{b) and is inadmissible hearsay evidence,




Section 1291

Comment, Section 1281 provides 2 hearsay exception for former
testimony offered against & person who was » party to the procesding
in which the former testimony was given. For example, if o series of
cases arises involving several plaintiffs and but one defendant, Section
1291 permits testimony given in the first trial to. be nsed against the
- defendant in a later trial if the conditions of admissibility stated in
the section are met.

Former testimony is admissiblé under Section 1251 only if the de-
clarant is unavailable as & witness,

Paragraph (1) of subdivision (8) of Section 1291 provides for the
admiarion of former testimony if it is offered against the party whe
offered it in the previous proceeding. Since the witness is no longer
available to testify, the party’s previous direct and redirect examina-
tion shenld be considered an adequate sabstitute for his present right
to cross-examine tha declarant.

Paragraph {2} of subdivision (a) of Bection 1291 provides for the
admissibility of former testimony where the party against whom it is
now offered had the right and oppértunity in the former .
to ercss-examine the declarant with aun interest and motive similar to
that which he now hes. Bince the party has had his opportunity to
eross-cxamine, the primary ohjection to hearsay evidence—lack of op-
portunity to cross-axamina the declarant—ia not applieable. On the other
hand, paragraph (2) does not make the former testimony admisxible
where the party against whom it is offered did not have a similar inter-
est and motive to cross.examwine the declarant. The determination of
similarity of interest and motive in cross-czamination shonld be based
on practieal ecnsiderations and not merely an the similarity of the
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party’s position in the two cases. For example, testimony contained in
a deposition that was taken, hut not offered m evidenee at the trial,
in 2 different zetion should be excluded if the judge determines that
the deposition was taken for discovery purposes and that the party did
not sohjeet the witness to 2 thorsugh eross-examination becsnse he

rought to gvoid & prema.ture revelation of the weskness in the teatimony
of the wituess or in the adverse party’s case. In such a situation, the
part} 5 interest and motive for eross-examination on the previous oega~
sion would have been substantielly different from his present intereat

and mamre

Section 1201 supersedes Code of (Civil Procedure Seetion I1870({8)
which permits former testimony to be admitted in a civil case aniy it
the former proeeeding was an action between the same parties or their
predecessors in interest, relating to the same matter, or was a former

trial of the aetion in which the testimony is offered. Beetion 1201 will -
also permit a broader range of hearsay to be introduced against the
defendant in a eriminal action-than haes been permtted under Penal -
Code Section 686. Under that section, former festimony has been ad-"

missible against the defendam in a eriminal action cnly if the former
testimony was given in the same action—at the preliminary examing
tion, in a deposition, or in a prior trial of the action.

Subdivision (b} of Section 1291 mekes it clear that objections based -

on the competence of the declarant or on privileye are to be determined
by referenee to the time the former testimony was given. Existing Cali-
fornia law is not clear on this point; some California decisions indieste

that competeney and privilege nre to be determined as of the timie the.

former testimony was given, but others indicate that these matters ave
to be determiined as of the time the former testimony i offered in evi-

dence, See I'eumtwe Recommendation and a Study Beloling to the :

Uniform Bules of Buidence { Arlicle VIII Hégrsay Evidence), 8 CaL
Law Revision Cmm H, REP Eec. & Srupies Appmdu: at 581-585
(1064).

Subdivision (B} alse provides that sbjections to the form of the ques-
tion taay not be wsed to exelude the former testimony, Where the for-
mer testimony is offered under puragraph (1) of subdiviston {&), the
party against whom the former testimeny is now offered phrased the
guestion himsalf; and where the former testimony i admitted ander
paragraph (2) of subdivision (a), the party against whom the iesti.

mony is now offered had the opportunity to object to the form of the .

guestion when it was asked on the former orcasion. Hence, the party
is not permitted 1o raise this technieal objection when the former teati-
mony is offered against him.
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Section 1562, .

Comment, S=ction 1562 supersedes the provisions of
Code of Civil Procedure Section 1998.2. Under Section
1998.2, the presumption provided in this section could
be overcome only by a preponderance of the evidence, |
Section 1562, however, classifies the presumption as
affacting the burden of producing evidence only. BSee
EVIDENCE CODE §§ 603 and 604 and the Comments thereto,
Section 1562 mekes it clear, too, that the presumption
relates only to the truthfulnesa of the matters required
to be stated in the affidavit by Section 1561. Other
matters that may be stated In the affidavit derive no
presumption of truthfulness from the fact that they

have been included in 1it.
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Section 137.5 (Labor Code Seation 5708)

Comment, Except for rules relating to privileges,
the Evidence Code doss not apply to heardngs and
investigations of the State Industrial Accident
Commission. Subdivision (b) of Section 914, which
reatricts the contempt power of nonjudicial agencies, is
madse not applicable to the Imdustrial Accident Commisgsion,
Thus, the broad contempt power of the Industrial Accident
Commission under Labor Code Section 132 is appliecsble in

cases where a privilege is clalmed.
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