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Second Supplement to Memorandum 65-kL

Subject: Study No, 34{L) - New Evidence Code

Attached 1s a portion of a preliminary draft of the report of the
State Bar Comnittee on Evidence to the Board of Governors on the proposed
Evidence Code, We had hoped to be able ic.send you the entire report in
time for the February meeting. However, we have not yet (on February
12) recejved the remainder of the report.

You will fird that the report contains an excellent summary of the
proposed Evidence Code. I suggested to Mr, Westbrook that he might consider

having the report published in the State Bar Journal.
Respectfully submitted,

John H, DeMoully
Executive Secretary
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1965

QUR FILE NUMBER

| 921,499-30
TO:t STATE BAR COMMITTEE ON EVIDENCE

Gentlemen:

Enclosed please find pages 1-35 of the proposed
report to the Board of Governors on the proposed Evidence
Code. This portion embraces discussion of historical back-
ground, of the Uniform Rules, of the need for an evidence
code and of Divisions 1-7, inclusive, of the proposed code.
The remalnder of the report, relating to the last four divi-
sions of the proposed code and the conclusion, will be trans-
mitted to you early next week. Lo

Please give your lmmediate attention to the en-
¢losure with a view to giving me any comments or criticisms
agd_early next week as possible. I hope to have the entire
repoxrt approved by the committee by the end of next week,
so that 1t may be distributed to tEE Poard of Governors well
in advance of thelir Febmary meeting. .

It occurs to me that the matters so far coverpgd
in the proposed report most likely to occaslon comment are
those relating to the elimination of the second crack doe-
trine with reaspect to confessions and with respect to dying
declarations and spontaneous statements and the elimination
of presumptlons as eviderice. I spologize for the time pres-
sures on thls dbut assure you that they have been occasipned
by professional and personal pressure beyond my control,

Sincerely yours,

Philip F. Westbrook, Jr.
PF¥W :vhx :
ericlogure
ecs? Messrs. Barnes, Welch,
Hayes, Mathews and
woe Moully - .




To: - Board of Governora, State Bar of Californie
Prom: Committee on Evidence, State Bar of California
Date: s 1965

SBubJect: Proposed California Evidence Code

Among the msjor proposals before the 1965 Session
of the califorﬁia Leglslature is a new Evidence Code, con%
‘tained in Senate Bill No. 110 and Assembly Bill No. B33
and based upon a Recommendation of the Calif ormia Law |
Revision Commisalon publlished In its final form under date
of January, 1965. If adopted, the Evidence Code will re-
-place the existing provislone of the Code of Civil Procednre
insofer as they relate to the law of evlidence and codify;
decisicnal law on the subject not presently réfleeted in:
any statutory provision. In addition, the proposed Evidence
Code would clarify existing law and, 1n a relatively few,
but nevartneless-important instances, change exlstlng law.
It is the purpose of thils report to present to the Board '
the views of the State Bar Committee with respect %o this
proposal and to recommend the poaltion which the s£ate'3ér'
Commlittee believes the Board should adopt. -

A,  HISTORICAL BACKGROUND
Existing statutory provisions relating to the
law of evidence are contained primarily in Part IV of the

' Code of Civil Procedure. These provislons are in essentially
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the same form as when that code was adopted in 1872. A
revision of Part IV was enscted in 1901 but was decl&reé
unconstitutional because the legislation embraced more_‘
than one subject and because of deficiencles in the tiﬁée
of the leglslation. About 1935, the California Code Gﬁ@-
nlgsion undertook a thoroughgoing revision of the law o?
evidence. Thls work continhed until 1939 when the projéet
was abandoned because the Amerlcan Law Institute undertéok
the drafting of the Model Code of Evidence and the Commission
thought 1t undesirable to duplicate the Institute's effort.

The American Law Institute effort was responsé%e
to widesﬁread feelling that the law of evidence in most ‘
states required revision as well as clarification. Henée,
rether then attempting a Restatement of the law of evidence,
the Amerieazn Law Institute departed from its usual pracﬁice
o prepare thelnodel Code of Evidence which was promulgated
in 1942. The Model Code would have effected rather drastic
shanges in the law of evidence and the reaction to it wés
zenerally adverse. In California, the Model codg was réa
ferred to the Committee on the Administration of Justice
vhich recommended that the State Bar oﬁpose its adeption.
3y 1949, the adoption of the Model Code was a dead 1sau§f
in California and elsewhere.

Nevertheless, continued need for revision of fhe

law of evidence prompted the National Conference of



Commissioners on Uniform State Laws to undertake the drafting
of Uniform Rules of Evidence, which were approved by th_ef
Commissloners and the American Bar Asscclation in 1953,.'
The Uniform Rules are simpler than the Model Code and, in
addition, eliminate proposals contained in the Model Code
which were ohjectionable.' The Uniform Rules have been gdopted
by statute In Kansas and thﬁ Virgin Islands. In New Jersey,
& revised form of the privileges article has been adopted
by statute and the remainder of the Uniform Rules has bgen
adopted in substantially revised form by court rule. l

In 1956, the Callfornia Legislature directed
the Law Revision Commission to make a study to determine
whether the law of evidence in California should be rev%sed
to conform to the Uniform Rules. The State Bar Gcmmittée
to Consider the Uniform Rules of Evidence (now the Stat;
Bar Committee on Evidence) was created in Ostober 1957 to
work with the Lew Revision Commission to the end that any
'proposed legislation would be the product of thorough study
and consideration by representatives of the State Bar aé
' well as the Lew Revision Commission. The following organi-
zations {through commlttees or representatives) have aléo
participated in study, comment and eriticism of the Gum§=
mission's work: u : ' é

Senate Pact Finding Committee on Judiclary

Assembly Interim Committee on Judiclary-Civil




Assembly Interim Committee on Criminal Procedure

Judiclal Council T

Conference of california Judges

Muniecipal Court Judges Assoclation of

Los Angeles County '

California Commission on Uniform State Laws

Office of the Attorney Genersl

State'Departmsnt of Public Works

State Office of Administrative Procedure

Pistrict Attornay's Assooiation of californip

League of - calirornia Cities
The San Francisco Bar Assoclation and other local bar E
assoclations have also participated.

As the end result of this effort, the Law Re~
vision Commission has drafted the Evidence Code which ia
under consideration by the 1365 Session of the calironyia
Legialature. 5

B. THE UNIFORM RULES OF EVIDENCE _
The Commission has recommended against adoption
of the Uniform Rules of Evidence for the following ressons:
1. The need for uniformity in the law of |
evidence 1s not as great as in the case of laws
which have substantive rather than procedural
significance.




2. Many existins statutory provisions have
served well and should be continued. While adjust-
ment of the Unlform Rules would permit such con- .
tinuance, the effort would be selif-defeating because
the objective of a clear, logically organized'and
complete statement of the law of evidence could not
be achieved in this manner.

3. The draftsmanship of the Uniform Rules
departs subatantially from the standards of legls-
lative draftsmanship 1n California. Some of the
rules are cumbersome I1n organization and structure
and frequently different language la used to expreés
the same idea. If adopted by court rule with result-
ing ease of amendment, these problems might not be
gcute, but legislative enactment réquires greater
accuracy and preclsion.

4, The Uniform Rules would change existing
California law in important respects which are |
considered undesirable. Hence, uniformity could
_ not be achieved in any event.

The State Bar Committee concurs in this recomnendation for
the reasons stated by the Commission. ‘
Nevertheless, it should be noted that the Uniform
Rules have performed a most important and useful function.

They have provided a framework for a comprehensive and




eritical evaluation of the law of evidence not only as it
exiats in California but a2z the proponents of the Unifomm
Rules belleve it should be.

C. NEED FOR AN EVIDENCE CODE

1. Arguments for an Evidence Code

The arguments for an evidence code may be related
to three principal concepts: ({1} The desirabllity of codify-
ing existing law, (2) the desirability of elarifying existing
laws, and {3) the desirability of revising existing law.

The srgument for codlfication of existing law
- proceeds upon the ungqueationed premiase that the existiﬁg
statutory provisions relating to the law of evidence are
fragnentary and sometimes inaccurate. The bulk of the law
of evidence has found expression only in court decisions.
Despite the existence of commendable treatlses on the Gali;
formla law of evidence, there lg no single authoritative
pource to which the bench and bar can turn. An evidence
code, together with the law Revision commission'a comment
thereon {whioh will be published as an integral part of
the annotated code), would provide an officlal handbook
of the law of evidence. Such & handbook would be of prﬁc-
tical value in an area of the law where the speedy and
accurate determinatiog of points at ilssuwe can play a sig-
nificent role in the efficient sdministretion of justice.



Perhaps even more lmportant than the desirablii-
ity of simple codification of existing law la the desira-
bility of clarifying existing law. In the developmentzaf
the law of evidence, court decislons leave substantial gaps,
obscurities, and even iriconsistencles. Necessarily, case
law in this fleld depends upon sporadic presentation of
particular questions as thaf arige. The process of clari-
fication is retarded by the fact that meny evidentiary
questions are subordinate to guestions of substantive law
in a particular case and by the_desirable and necessary
concept that evidentliary mlings are not ground for re-
versal unless clearly erronecus. An evidence code provides
the opportunity to f£f1ll1 in gaps and eliminates Inconsisten-
cies without violence to the basic concepts invelved.

Revision of anachronistic rules of evidence
can be an important objectlve of an evidence code. It
should be emphasized that the proposed code 1s largely a
restafement and clarification of existing law. However,
it does embody important changes in the law of evidence.
Such changes are difficult of acecomplishment on a frag-
mentary basis as shown by the continuing but 1neffectual
concern of the State Bar with the repeal or modification
of the Dead Man Statute. The changes in the law of evidensce
which are embodied in the proposed Evidence Code will be

evaluated hereln on a point by point bazls. However, it

7.




should be noted that the desirability of and need for
an evidence code dees not depend upon the desirabllity
of particular changes in the law of evidence which can
be added to or deleted from the proposed code with

relative ease.

2. Agggggnts Against An Evidence Code

The arguments ageinst an evidence code are more

dirffuse but are nevertheless worthy of sericus considera-
tion, They may also be rﬁlated'to three principsl eon;
cepta: (1) concern that a code will proliferete evidence
problems in the courts, (2) concern that & code will create
an undesirable rigidity in the law of evidence, and (3)
concern that a code will introduce impractical and academic
concepts into the law of evidence.

Concern with the proiiferation of evidence
problems in the courts proceeds on the premipe that, on
the whole, the Californis law of evidence has worked
effectively. The thought is expressed that such proce-

* dural reforms as the Federal Rules of Civil Procedure
and the Californla Discovery Act have consumed an inor-
dinate amount of time and attention in the trial and
appellate courts and that it has taken years to produce
any substantial degree of certalnty as to their construc-

tion and application. An evidence code may result in similar

it o



intensification of controversy and uncertainty over a
period of time.

Rigldity in the law of evidence is certainly_.

" undesirable. Except in thoase areas where the law. of
svidenoe is bdased primarily on considerations of publié
policy which are best left to the legislature (e.g.,
assigneent of burden of proér, exceptions to the hearsay
rale and creation of privilesga), the proposed code re-
serves to thp courts room for the further development and
clarification of the law of evidence. Nevertheless, the
possibility exists that trial cu{urtg in particular will be
reluctant to develop new areas if the law of evidence 1is
reduoced £o comprehensive codified form.

Perhaps no area of the law is more concerned
with consideration of practicality than the law of evidence.
However desirable innovation in this area of the law may ‘
be, it should first be tested agalnast the sxperience and
Judgnent of trial lawyeras and judges. Theoretical con-
ocepts auch as were axpressed in the Model Code o; Evidence
- and some writings on the law of evidence may actually
produce injustice.

3. Recommendation
On balance, a substantial majority of the Com-

mittee favors the enactment of an evidence code. The




codification and clarification of existing law will do
mich to reduce uncertalnty in the law of evidence. Any
resulting problems of construction and application will'

‘ be relatively tempoiary and wlll themselves accelerate

the development and clarification of the law. The possible
reluctance of trial courts to depart from the safe guide-
i1ines of a code can be no mﬁre fruatrating to the ends of
Justice than the fragmentary develcopment of the law here-
tofore existing. Finally, such innovations and changes

as are included in the proposed Evidence Code can and should
be tested on their own merits and can be accepted or ra-f
Jected independently of the code &s & whole.

A subsidiary question exists ss to the desirQ
ablliity of a separate evidence code as dlstinguished from
revision of Part IV- of the Code of Civil Procedure which
now deals with the law of evidence. Three considerations
dictate an affirmative answer to this question. First,
Part IV of the Code of Civlil Procedure contains provisions
which do not deal with the law of evidence. While these
provisions may require revision, they are beyond the scope
of thas Law Revision Commission's present study and present
authority. Second, the law of evidence is concerned equally
with eriminal and civil proceedings. Third, the objective
of & conecise and reasonadbly comprehensive evidence handbook

can best be accomplished through & separate code.

10.




D, THE PROPOSED EVIDENCE CODE

The proposed Evidence Code is dlvided into
eleven divisions which will be discussed serdiatim. In
each instance, the general format and content of the
division and its subdivisions will be presented. Sig;
nifleant cla;ifications of or changes in existing law
will be specifically dlacussed.

1. Preliminary Provisions (Division 1)
Division 1 contains certain provisions which

are ususlly found at the beginning of modern california_“
codes. They would work no change in the existing law of
evidence. The most slignificant provislon specifies a
delayed effective date of Jamuary 1, 1967, which serves
two functions. First, 1t would permit ample famlillariza-
tion of the bench and bar with the Code before it becomes
effective. Second, 1t would permit legislative correction
of any defects which may be disclosed by further study
and comment before the Code becomes effective.

2. Words and Phrases Defined (Division 2}

Pivision 2 contains definitiona which, generally
speaking, are used throughout the Code. Definitions which
have appllcation only to specific subject metters sre con-
tained for the most part ln the partlcular portion of the
Code to which they relate, Except in one particular, the

ll.



definitiona contained in Division 2 would not work any
gignificant change in the existing law except as applieﬁ
to particular subject matters hereinafter discussed. |
The one change of general application contained
in Division 2 relates to the definition of "evidence."
As presently gefined in C.C.P. Section 1823, "judicial
evidence” is restricted to that "sanctioned by law."
However, it is well eatablished that even otherwise inad-
missible "evidence” may be considered in support of a
Judgment if received without cbjection. The Code would
make it clear that evidence consists of “testimdn&,
writings, material objects, or other things that are 7
offered to prove the exiatence or nonexistence of a faet."
Hence, the definitlon includes anything offered in evidence
whether or not admiasible and whether or not received.

The Committee concurs in this change.

3. General Provisions {Division 3)

2. Applicability of Code {Chepter 1)

With certain exceptions contalned in pﬁrticular
parts of the Code (e.g. Division 8. Pfivileses), the Code
would be_applicable only to zll proceedings conducted by.
California courts. Subject to such exceptions, it would
not affect administrative or legislative proceedings,

unless some other statute so provides (e.g. Government

12.




Code Section 11513 as to hearsay evidence in proceedings
under the Administrative Procedure Act) or the agency
concerned chooses to apply the provisions of the code.
" Conversely, 1t would not affect other statutory provis}ons
relaxing rules of evidence for specified purposen (e.g;
c.C,P. Sectiop 117g as to smail claims court, C.C,.P.
Section 1768 as to conelliation proceedings, C.C.P.
'Section.2016(b) as to discovery proceedings, Pen. C,
Section 1203 as to probation reporte in criminal proceed-
ings, &and Welf. & Inst. C. Seetlon 706 as to probation
reports in Jjuvenile court prcceédings).

b. Province of Court and Jury (Chapter 2)
Existing law with respect to the province of

the court and jury are restated in the Code without sig-
nificant change. Briefly summarized, all questions of
law and all issues of fact preliminary to the admission
of evidence would be decided by the court and all other
questions of fact would be declided by the jury. <Queations
of forelgn law are specifically declared to be questions‘
' of law for determination by the court with provision for
the application of the law of California or other appro-
priate action if the court 1s unable to determine foreigﬁ

law,

13.




¢. Order of Procf (Chapter 3}

As under exiating law, the court's discretion

to reguiate the order of proof is recognized.

d. Admitting snd Excluding Evidence (Chapter 4)

(1) General Provisiona {Article 1)

This article restates the famlliar rule that
only relevant evidence is admiaaible and the impliecit
‘premlse of existing law that all relevant evidence 1is
admissible except as otherwlse prnvided by law. It elsc
expresses ln much more succinet and cogent form the exiéf#
ing concept that the court has discretion to exclude evi-
dence 1f 1ts probative value is substantlally outweighed
by the probability that its admlisalon will neceasitate
undue consumption of time or create substantial danger
of undue prejudlice, of confusing the issues, or of mis-
leading the Jury. Finally the article restates existing
law relating to reversible error in the admlssion or ex;
clusion of evidence, the requirement that the judge in-
struct the jury as to limitation of evidence to particular
parties or purposes, and the admissibllity of the whole
gubject matter when an adverse party introduces evidence

of part of an act, declaration, conversation or writing.

14,




{(2) Preliminary Determinations on Ad-

misgibility of Evidence {Article 2)

For the moat part, this article conforms to .
existing law relating to the determination of preliminary
facts upon which the admissibility of evidence depends.
With one exception, as hereinafter noted, 1t recognizes
the existing discretion of the court to hear and determine
the qQuestion of the admissibility of evidence out of the
presence or hearing of the jury.

'In conformance wlth existing law, the code dig-
tingulshes between (a) those situations in which the
court must be persuaded of the exigtence of the preliginary
fact and the court's determinaticon as to the prelimlnary
fact 1s finsl, and (b} those situations in which only prima
facie proof of the preiiminary fact is necessary to admit
the proffered evi&ence and the court's determination as to
the preliminary fact 18 not final. Under the code, the
second or non-final category would include only the follow-
ing situations: (1) relevance dependa upon existence of
the preliminary fact (e.g., agency or conspiracy), {2} the
preiiminary fact 1s personal knowledge of the witness,

(3) the preliminary fact is the authenticity of a writing
and (4) the preliminary fact is whether a statement or
conduct was by a particular person. 1In all of the non-

final slituations except the second, the code would permlt

15.



the court {as now) to sdmit the proffered evidence condi-
tionally subject to evidence of the preliminary fact being
supplied later in the course of the trial. In all of the
non-final situations, the code would provide (as under
existing law) that the court may, snd on request shall,
1nstrgct the Jjury to disregard the proffered evidence
unleas the jury finds that the preliminsry fact exists.
This article would work significant change in
the law with respect to confessions and admissions of
ceriminal &ofendanta, spontanecus statements and dying
declarations as follows:
1. Under existing law, the court has dis~
eretion to hear and determine the admissibility
of a confession or admission of & criminal defend-
ant 1n the presence and hearing of the jury. The
code would require such hearing ©o be held out
of the presence and hearing of the Jury in order
to avoid the poesibillty of the jury hearing
otherwise lnsadmissible evidence of a prejudicial
character. However, the defendant may atill
attack the credibility of the confession or ad-
miesion before the Jury, utllizing some of the
matters presented td the court on the hearing as
to admissibilitcy.
2. Under existing law, the court has dis-
eretion to submit the guestion of the admisaibillity

16,



of a confession or admission of & criminal defend-
ant to the Jury. The code would require the court
to withhold the confesslon or admission from the _
Jury unless the court 1ls persuaded that it 1is ad-
mlssible. The Cdﬁmission ressong that this will
avoid "passing the buck" to the jury in difficult
cases and will afford 2 greater degree of protection
to the criminal defendant than under existing law.

3. Under existing 1aw, the court may pass

to the Jury the final determination as to the ad-
missiollity of dyling declarations and spontaneous
statements. The code would require final detepr- R
mination of this question by the court.

After conslderable difference of opinlon in
previous discussions, the Commitiee accepts by a substan-
tial majority the views of the Commisslon as to the first
two of the foregolng charges. A majority of the Commlttee
also concurs with the Commission as to the third of these
changes but a substantlal minority of the Committee bellieves
that the jury should have a "second crack" at the admis-

281lbllity of spontaneous statements and dying declaratioﬁs.

e. Weight of Evidence Generally (Chapter 5)

This chapter restates the substance of certain
existing statutory provislions as to the weight of evidence.

17.



4.  Judicial Netlce {Division 4)

In conformance with existing law, fhe code pro-
vides that Jjudiciasl notice may not be take éf any matter
unless authorized or required by statutory| law. Matters
subject to Judlicial notice are clagsified by the code into
(1) those as to which judicial notice 1s mandatory whether
or not requested by a party, and {2) those as to wnich
Judleial notice is discreticnary unless requested by e
party.

For the most part the recognition and classifi-
cation by the c¢ode of matters subject to judiclal notice
is a restatement of existing law but some eclarification
and éhanges are included in the code as follows:

(a) Matters subject to judicial notice under
existing law but newly or clearly placed 1n the
category as to wihich Judiclal notice ls mandatory
include the law of slster states, documente pub-
lished in the Federal Register, the true signifi-
catlion of English words and phrases and legal ex~
pressions, and facts and propositions'cf generalized
¥nowledge so universally known that they cannot
regaongbly be the subject of dispute. The decl-
sional law of intermediate courts in other states;
which is not clearly subJect to Judiclal notice
under exlsting law, is alsc placed in the mandatory

category.

18.



(b) The non-mandetory category of matters
subject to judiclal notlice under the code includes
the following which may or mey not be subject to -
Judicial notice under existing law: resolutions
end private acte of Congress and other states;
ordinances of municipalities in this state, other
states and territories and possessions of the United
States; regulations of other states and territoriea
and possessions of the United States; and miles of
any court of record of the United States or of any
state and any territory or possession of the United

States,
The Committee concurs in these clarifications and changes.

The principal changes in the exlsting law as

to Judicisl notice provided by the code are procedural.
Judicial notice of metters in the non-mandatory category

1s required to be taken if a party requests it, giving
notice to each adverse party and furnishing the court

with sufficient information as & basis for the request.

As to all matters in the non-mandatory category and as

to "universally known"” facts and propositions, the court

is required to give each. party reascnable opportunity to
present information relevant to the propriety of taking
Judicial notice and to the tenor of the matter to be noticed.

IDenizgl of a request for Judlcial notice is required to be

19.




notad on the record at the earliest practicable time.

The Committee believes that these procedural provisions
represent desirable additions to the law of evidence by
eliminating surprise and affording reascnable opportuhity
to be heard. |

5. Burden Of Proof, Burden Of Producing Evi-

dence and Presumptions (Division 5)

In general, Division 5 restates existing law
dealing with the burden of proof and burden of producing

evidence.

a. Burden Of Proof (Chapter 1)

Except as otherwlise provided by law, a party 1s
stated to have the burden of proof ag to each fact, the
existence or nonexlstence of which 1s essentlal to his
case. This would eliminate the lnaccurate, anachronistic
and confusing'statutory provision that the dburden of proof
is upon the parcy having the "affirmative of the issue,”

a change with which the Committee concurs.

b.  Burden of Producing Evidence (Chapter 2)'

The burden of producing evidence on a particular
fact is stated to be 1nif1a11y upon the party with the '
burden of proof and, thereafter, on the party who would
suffer a findlng sgainst him in the absence of rqrther

evidence,

20.




¢. Presumptions and Inferences (Chapter 3)

(1) general (Article 1)

In this article, a presumption is defined as-
an assumption of fact that the law requires to be made
from another fact or group of facts found or otherwise
established in the action. Presumptlons are classified
as conclusive or rebuttable and rebuttable presumptlons
are further classifled as those affecting the burden of
proof (those which implement public poliey) and those
affecting the durden of producing evidence (those which
merely facilitate determination of the action). Except
as to criminal cases in which a apeclal rule 1s provided,
presumptions affecting the burden of proof are stated to
place that burden on the party against whom they are invoked.

This article works & change in existing law by
expressly proVidiﬁg {as 1s implicit in the code's definition
of evidence)'that a presumption is not evidence. However,
the article expressly recognizes inferences as deductlons
of fact that may logically and reasonably be drawn fronm
another fact or group of facts. Thus, even though pre-~
sumptions themselvea are not evidence under {he code,
inferences are permissible ln mogt situations where pre-
sumptions presently apply. A substantial minorlity of the
Committee opposes this change in exlisting law, believing

that treating presumptions as evidence avolds injustice

21.



in some cases. However, the majority of the Comnmlttee
concurs in the proposed change, subscribing tc the Com-
mission's view that treatihg presumptions as evidence
is 1llogical and that sufficient protection'ia afforded
to litigeants by the rules pertaining to the burden of
proof and burden ¢f producing evidence.

{2) Conclusive Presumptions (Article 2)
Concluslve presumptions are more rules of sub-

stantive law than evidentiary rules. Hence the code sets
forth, without substantive change, the ¢conclusive pre?
aumptions presently contained in the Code of Civil Pro-
cedure and also recognizes the existence of other cone-

elusive presumptions in decisional and statutory law.

(3) Presumptions Affecting the Burden
 of Producing Evidence {Article 3)

This article lists a2 number of exlsting rebut-
table presuﬁptions as being presumptlions affecting the
burden of producing evidence, not all of whlch have been
clearly classifiled under existing law. It also recognizes
the existence of other such presumptions, scme of which-
wlll require classification by the courts in accordance
with the criteria set out in Article 1. A siight change
in existing law is made by restating the recently eroded

requirement that the presumed genulness of ancient

22.




documents depends, Iln part, upon fthelr being acted
upon ag genulne and limiting the ancient documents
rule to dispositive instruments. The Committee con-
curs in the clarification of and minor changes in

exlating law proposed by this article.

(#) Presumptions Affecting Burden
of Proof (Article k)

This article lists several existing rebuttable
presumptions as being presumptions affecting the burden
of proof and recognilzes ﬁhe existence of other statutory
and comzon law presumptions which must await classifica-
tilon by the courts. In this category, it is proposed .
to extend the presumption of lawful exercise of juris-
diction to any court of thls state or the United States
(as distingulshed from courts of general Jurisdiction).
The restriction to courts of general jurisdiction would
still obtain so far as courts of other atates are con-
cerned. Again, the Committee concurs in the minor change

in existing law proposed by thlis article.
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6. Witnesses {Division 6)
While the bulk of this division 18 a recodifi-
cation of exiating law, 1t would work several gplgnificant.
changes in California law on the subject. |

a. Competency (Chapter 1)
In conformance with exdating law, the code

declares that every person 1é qualified to be a witness
.and no pergoen is disqualified to testify to any matter
except as otherwise provided by statute. The code states

a general rule of disqualification as a witness 1f 8 person
is incapalble of expressing himself understandably either
~directly or through an interpreter or incapable of under~
standing hls duty to tell the truth. Personal knowledge

is alsc stated to be a prerequlsite to testimony concerming
a particular matter (except in the case of expert witnesses).
Speclfic rules are provided as to judges and Jurors as
witnesses.

This chapter would produce the following changes

or clariflications of existing law. .

(1) Existing law requires a prior determination
by the court, not only of capacity to communicate and
to understand the duty t¢ tell the truth, but also of
capacity to perceive and to recollect. While the
capsaclty to perceive and recollect are enbraced

withln the requirement of personal knowledge, the



court may exclude testlimony as to a particular
matter for lack of personal knowledge only if no
Jury could reasonably find such knowledge. Hence,
the code would relax the requlisite findings as to
capaclty %o perceive and to recollect and leave to
the frier of the fact the queation whether the
witness in fa¢t percelved and does recollect.

(z) Existing law declares that c¢hildren under
ten years of age who appear incapable of recéiving
just impressions of the facts or of relating them
truly and perscns of unsound mind are diagualifled
as witnesses. These specisal provisions do not
aphear in the code but the omission ia not likely
to have much practical significance in vliew of the
fact that the existing speclal provisicns have been
equated to the general requirements for qualification
of witnesses.

(3) Existing law may permit testimony to be
admitted conditionally upon showing personal knowl-
edge later. The code would requlire 2 prima facle
showing of perﬁonal knowledge to be made upon objec-'
tion of a party before the testimony may be admitted.

(&} Under existing law, a judge or juror may
, be called as 2 witness 1in a trial pending hefore them

even over the objecticon of a party but the Judge has



diseretion to order the trial to be postponed or
suspended or to take place before another judge or
Jury. The code would reguire prior disclosure of

the information the judge or Jjuror has and would
permit teatimony by the judge or juror in the abseﬂce“
of objection. Hawevef, upon the objection of a party,
the court would be required to declare a mistrisl and
order the action to be ﬁssigned for trial before
another Judge or jury. ‘

{5) Under existing law, parties, assignors of
parties, and real parties in interest are dlaqualified
fron testifying in an actlion upon a claim or demand
against a decedent's estate as to any matter or fact
oceurring before the decedent's death. This Cali-
fornia version of the "dead man statute" would be
omltted from the code but & new, limited hearsay ex-
ception would be introduced to ald the decedent's
personal representative in defending against the c¢laim
or demand. The existing "dead man statute” is shot
through with exceptions and restrictions. It 1s
believed that the solution advanced by the Commission
13 sound and in the 1nterests of Jjustice.

The Committee concurs in all of the foregoing changes and

clarifications.

26.




b. Oath and Confrontation {Chapter 2)

Thls chapter continues existing law requiring
testimony to he on oath or afflirmation and in the présencp
of and subject to the examinstion of all parties to the

action.

¢. BExpert Witnesses {Chapter 3)

The code spells out famillar rules as %o expert
wltnesses In such manner as to clarify and organize the
existing law. Experts may be qualified by reason of special
knowledge, skill, experience, training or education which,
agalnst the objection of a party, must be shown to the
- satisfaction of the court before a witness may testify as
an expert., Cross-examination of experts would be extended
(as now) to 2 much broader basis than ordinary witnesses
and includes quallfications, the zsubject matter of the
expert testimony, the matter upon which the expert's opinion
is bésed and the reasons therefore, and publiéations re=-
ferred to, considered, relled upon or admitted in evidence.
Credlblliity would be tested by examination into employment
‘ {including court sppointment) and compensation anﬁ expenses.
The court (as now) could 1imit the number of expert witnesses.

™o significant clarifications in existing law .
would result from the foregoing provisiocna:

{1) The California law is confused with

regpect to the extent of cross-examination on

ETn




pubklications in the field of expertise. Some caznes
suggest & bdroad range of ingulry into thls subject
matter but the trend of recent declsions seems to
reatrict such examination to publicatlions relled upon
by the expert. The code would permit cross-examination
t0 any publication referred to, consldered or relied
uﬁon, thus ﬁroadening the scope of crogss-examination
within reasonsble limits. Cross-examination to other
publications would be limlited to those admitted in
evidence.

(2) Under existing law, some doubt exists whether
an expert can be asked the amount of his compensation
except in condemnation. Such ingquiry would be permitted
under the code.

The Committee concurs with both clarifications.

' This chapter also contains a restatement of exlsting
provisions relating to the appolntment of expert witnesses
{(other than blood test experts} by the court.

G. Interpreters and Translators (Chapter 4)

‘*his chapter codifies and restates existing law -
with resgpect to interpreters and translators, clarifying the
law only to the extent of recognizing their appointment and

compensation as experts.
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e. Method and Scope of Examination {Chapter 5)

{1) Definitions (Article 1}

This article carries forward existing definitions

" "eposs-examination” and "leading

of "direct examination,
question” without substantive change. It adds definitions
of "redirect examination” and "recroses-examination" which

are recognized in existing practice,

(2) Examination of Witnesses (Article 2)

Under this article, thé existing power of the
court tt¢ control the 1nterrogatiqn cf a witnesg so as %o
make it as repid, as dlstinet, and as effective for ascefQ
tainment of the truth as possible would be continued. So
too would be the power of the c¢ourt to protect a witness
from undue harassment or embarrassment. Existing rules
relating to nonresponsive ﬁnswers and leading questions
are also restated in the code as are femllliar principles
relating to the order and scope of the examlnation, the
calling of witnegses by the court, the exaﬁinaticn of ad-
verse parties'and thelr representatives, the exclusion of
‘witnesses and the recalling of wltnesses once excused.

This article would make & number of changes 1in
and clarifications of existing law, as follows:

1. Under existing law, prlor inconsiatent

statements of a2 witness which were written or have
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been reduced to writing must be shown $o0 a wiltness
bvefore he i3 interrogated with respect to them.
This requirement, based upor an English common law
rule abandoned in England for 100 years, would be
eliminated and such statements would be placed on
the same footiﬁg as oral statements not reduced to
writing. ‘The thought underlying the cheange is that
the existing rule limits the effectlveness of cross-
examination in this important area.

11i. Under existing law, extrinsic evidence of
a witness'! inconsistent statement can be introduced
only 1f the witness were giver an oppoitunity to ex~
plain or deny it whlle testifying. Under the code,
such evidence could be introduced 1f the wltness were
gtill subject to recall in the sction and even this
requirement could be walved if the interests of Justice
require 1it.. This change 1s besed on the premlse that,
while permltting explanation or denlal is desirable,
there ls no compelling reason to do s¢ before the ing
consistent statement 1s introduced in evidence.

1i1. Under existing law {at least in civil
cases), a writing used by the witness to refresh
his memory need be made avallable to the adverse
varty only 1f so used by testifylng. The code adeopts
the salutary approach of requiring such wrilting to




be made available if used by the wltneess pricr to
testifying.

iv. Existing law may restrict the use of
writings to refresh reccllection to those prepared
by the witness or under his dlrection when the facts
were freah in his memory; the existing statutory
provisions being the same as for the use of a wri-
ting as past recollection recorded. Other wrltings
may indeed refresh 2 witness' memory and the code
eliminates any such restriction.

v. In restating the existing statutory pro-
vislons relating to the calling and examination of
an adverse party or a witness identified with an
adverse party, the code c¢lariflies pronlems relating
£to cross~examination of such witnesses in nulti-
party litigation by restricting cross-exsmination
by partles whose Iinterest 1s net azdverse to the
party with whom the witness is ldentlified. In addi-
tion, the code clearly includes persons whose knowl-
edge wag obtalned when they were identified with &
party as well as those so identifled at the tinme of |
trial or at the time the cause of actlon arose.

The Committee concurs with these changes and ¢larifications.
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f. Credibility of Witnesses (Chapter 6)

The code catzlogues recognized considerations
going to the credibhlility and reatates a number of exiast-~ |
ing restrictions and limitations on evidence going to
eredibllity. However, it would work the following slgni-
ficant changes in existing law.

{1) Under existing law, impeaching evidence
on coliateral matters ls required to be excluded.
Under the code, there would de no inflexlble rule
of exclusion but the use of such impeaching evi-
dence would be left within the court's dlscretion.

{2) Under exisfing law, the only evidence
admissible to prove the character of a witness
for honesty and veraclty or the lack thereof is
evidence of reputation. The code would permit
opinion on these traits by persons famillar with
the witness on the theory that such evidence is
likely to be of more probative value than thst
of reputation.

(3) Under exlsting law, the party calling
a witness 1s precluded from attacking his credi-
bility unless surprised and damaged by hlg testi-
mony. In recognition of the need sometimes to

call hostile witneases and in keeping with the
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modern interest in full and free dlsclosure,
the code would permit any party to attack the
credlbllity of any witness.

(4} Any felony convictlon may be used to
attack credlibllity under existing law. The code
would conflne such attacks to felony convictions
where an essential element of the crime was dis-
honesty or false statement. PMoreover, contrary
to existing lsw, the code would preclude use of
guch felohy convictions when there is formal
evidence of pardon or rehabilitatlon or where
more than ten years has expired since release
from confinement or expiration of parole, proba-
tion or sentence., It may be noted that these
changes are consistent with a committee report
approved at the‘1964 Conference of State Bar
Delegates.

{5} Older Caiifornis cases restrict evi-
dence of prior consistent statements to sqpport
the credibility of a witness to those lnstances
where there is a change of bias, interest, re-«
cent fabrication or other improper motive.

Conslatently with more recent decisions tending
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to treat evidence of prior inceonsistent state-~
ments as Implledly charging recent fabricatlon,
the code would permit evidence of 2 prior in-
consistent statement to be met with evidence of
a conslstent statement made before the alleged
inconsistent statement.

The Committee concurs with these changes.

T. Opinion Testimony and Sclentific Evldence
{(Division 7)

As noted, the subject of expert witneases is
dealt with in the preceding division sc far as apecial
" rules aB to the qualification.cross-examinatisn and
eredibllity of expert wiltnesses 1s concerned. This divie-
sion deals with opinion testimony whether by lay witnesses

or expert wltnesses.-

a. Expert and Other Opinion Testimony

{Chepter 1)
Under the code, as under exliating law, opinion
_testimony by lay witnesses would be confined (1) to cer-
tain well-recognized categories {(such as an owner's
opinion of the value of his property or an intimate ac-

quaintance's opinion of sanity) and (2} to such opiniona
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a8 are raticnally hased on the perception of the witness
and helpful to a clear understanding of his testimony.

The code provisions as to expert oplnion are slso declara-~
tive of exlsting law with only one procedural innovation.
Where an expert bases hls opinion in whole or in part on
the opinion or statement of another person (as sometimes
1s permissible), the code provides that such cther person
may be called and examined by any adverse party as if
under cross-examination. This change minimizes any un-
fairneas which may result from permitting expert opinion

to be based upon the opinion of or statement of ¢thers.

b. Bleood Tests to Determine Paternity

(Chapter 2)
This chapter carries forward the Uniform Act
on Blood Tests to Determine Paternity without significant

change.
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