#34 2/3/65
First Supplement to Memorandum 65-4
Subjeet: Study No. 34(L) - Evidence Code

The joint committee of the Conference of Cal ifornia Judges
and the Judieial Council made numerous suggestions for the revision
cf the BEvidence Code. For the most part, the drafting changes were
made for Commission considerstion as possible improvements and were
not made as indications of vitally needed changes. The principal
memorandum identifies by asterisk the four changes the judges thought
were of substantial Importance. HNonetheless, the remaining suggestions
should be considered, and many of them should be aspproved.

The staff recommends that the following policy be adopted toward
revisions suggested by the judges and toward changes suggested by others
as well: Drafting changes should be made only if the change would make
a significant improvemenit in the code. At the time of the Commission
meeting, the code will have been reviewed in detail by an Assembly
subcommittee and as a whole by both the Assembly and Senate Judiciary
Committees. Revision of the code, therefore, should be held to the
minimm so that it will not become necessary for the committees to go
completely over the bill again.

The following memorandum sets forth all of the proposed changes that
we believe merit serious consideration under the foregoing standard. The
memorendum includes the amendments made by the Commission st the last
meeting together with necessary changes in the Comments. If a revised
Comment does not appear, 1t is because we think no revision is necesssry.
Changes that we think should be made in the light of the suggestions made

by the judges and the Trial Practice Committee of the San Francisco Bar
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are also included. The memorandum also includes a discussion of matters
raised by the Atiorney General that were not reaolved at the last meeting.

Section 12
We recommend the following amendment:

12. (a) This code shall beccme operative on January 1, 1967,
and it shall govern proceedings in sctions brought on or after that
date and slse , except as provided in subdivision {b), further
proceedings in actions pending on that date.

{b) Subject to subdivision {c), & trial commenced before January
1, 1967, shall not be governed by this code. For the purpose of this
gection:

1) A trisl is commenced when the first witness is sworn or the
first exhibit is admitted into evidence and is terminated when the
issue upon which such evidence is received is submitted to the trier of
fact., A new trial, or a separate trial of a different issue, comenced
on or after January 1, 1967, shall be governed by this code, R

(2) If an appeal is taken from a ruling made at a trial cammenq#g
before January 1, 1967, the appellate court shall apply the law
applicable st the time of the commencement of the trial.

{c} The provisions of Division 8 (camencing with Section 900)
relating to privileges shell govern any cleim of privilege made after
December 31, 1966.

ggggggg; The delay=d operantive date provides time for California
Judges and attorneys to become familiar with the code before it goes into
effect. |

Subdivision (a) mekes it clear that the Evidence Code governs sll
trials commenced after December 31, 1966.

Under subdivision (b}, a trisl that has actually commenced prior
to the operative date of the code will continue to be governed by the
rules of evidence (except privileges) applicable at the commencement of
the trial. Thus, if the trial court makes a ruling on the sdmission of
evidence in a triasl commenced prior to January 1, 1967, such ruling is
not affected by the enactment of the Evidence Code; if an appeal is
taken from the ruling, Section 12 requires the appellate court to apply

the law applicable at the commencement of the trial. On the other hand,




)

any ruling made by the trial court on the admission of evidence in s

trial commenced after December 31, 1966, is governed by the Evidence

Code, even if a previous trial of the same action was commenced prior

to that date.

Under subdivision (c) all claims of privilege made after December

31, 1966, are governed by the Evidence Code in order that there might

be no delay in providing protection to the important relationships

and interests that are protected by the privileges division.

We have heard this recommendgbion Ircm the judges, the Pepartment of
Public Vorks, and the State Bar. In viev of thls welght of opiniom, ve

suggest the gbove revision,

Section 165
We recommend the following amendment:

165, "Oath" includes affirmation or declaration under
penalty of perjury .

Section 230
We reccmmend the following amendment:

230. "Statute" includes a treaty and a constitutional
provigion ef-the-Cenatitution .

Section 311
We recommend the following amendment:

311. (a) Determination of the law of a fereign-naticn-er
a public entity ir-a-fereigr-ngiien is a question ef law te be
determined in the manner provided in Division 4 (commencing with
Section 450}).

(b} If sueh the law ¢ , foreign nation or a state other
than this State, or a public entity in & FOreisn nation or &
state other than this State, is applicable and the courd 1is
unable to determine it, the court may, as the cnds of Justige
require, either: 3




{1} Apply the law of this State if the court can do so
congistently with the Constitution of the United States and
the Constitution of this State; or
(2) Dismiss the action without prejudice or, in the
case of a reviewing court, remand the case to the trial
court with directions to dismisse the action without prejudice,
Comment, Insofar as it relates to the law of foreign nations,
Section 31) restates the substance of and supersedesg the last paragrapp
of Section 1875 of the Code of Civil Procedure. The provisions of “
Section 311 relating to the law of sister states reflect existing, but
uncodified, California law, BSee, e.g., Gagnon Co. v, Nzvada Desert Inp,
45 cal.2d 448, Lsk, 289 P.2d 456, W71 (1955).

The court may be unable to determine the appliceble foreign or

sister state law because the parties have not provided the court with
sufficient information to make such determination. If it. appears that
the partiee may be able to obtain such information, the court may, of
course, grant the parties additional time within which to obtain such
information and make it available to the court. But when all sources
of information a&s to the spplicable foreign or sister state law are
exhausted and the court is unable to determine it, Section 311 provides

the rule that governs the dispogition of the case.




§ 353. Effect of arroneous adussion of evidence

353. A verdiet or finding shall not be set aside, nor shall
the judgment or deeision based thereon be reversed, by reagson
of the erroneous admission of evidenee nnless:

(a)} There appears of record an objection to or a motion to
exclude or to strike the evidence that wag timely made and so
stated as to make clear the apecific ground of the objection or
motion ; and

{b) The court which passes npon the eifect of the error or
errors is of the opinion that the admitted evidence should
have been excluded on the ground staied and that the error
or errors complained of resulted in a misearriage of justice.

Comméni. Subdivision (a) of Section 353 codifies the well-settied
Californig rnle that 2 failore to make a timely objection to, or motion
to excinde or to strike, inadmissible evidence waives the nght to com-
plain of the erroneons 'admission of evidence. See Wirsin, CALIFORNLA
Tvewce §§ 700-702 (1958). Subdivision (2} also codifies the related
rule that the cbjection or motion must specify the gronnd for objec-
tion, a eral objection being insuffieient. Wrrem, Calavorwia Evi-
zmmx§ 703-70% (1958). .

Bection 353 does not specify the form in vhich an

objection mast be made; hence, the use of a contiming

objection to a line of guestioning would be proper
under Bection 353 just as it is under existing law.

See WITKTN, CALIPORNIA EVIDENCE § 708 (1958).

Subdivision {b) reiterates the requirement of Section 414 B¢ Artiele
VI of the California Constitution that & judgment may not be re-
versed, nor may & new trial be granted, because of an error unless the

~ error in prejudicial.

-

Section 353 is, of c',ourse, subject to the constitutional requirement
that & judgment must be reversed if an error has resulted in & denial
of due process-of law. People v. Matteson, 61 Cal.2d ___, 39 Cal Bptr.

. 1,893 P.2d 161 (1964),

At the Janmary meeting, the Commission directed

the revision of the comment indieated above.




C Secticn 451
We recommend the following amendment:
1451, Judicisl notice shsll be taken cf:
(a) The decisicnal, constitutionsl, and pvblic statutery law of this

_ Stste and of the United Statés snd-ef-svery-state-ef-the-United-States and

ef the provisions of any charter described in Section 7 1/2 or § of Article

XI ef the California Constitution,

{b) Any matter made a subject of judieial notice by Seetion
11383, 11384, or 18576 of the Government Code or h; Seetion
: 807 of Title 44 of the United States Code. .
- (¢} Raules of practice and procedure for the courts of this
St??)a%%“d 1? the Judieial Couneil.
- Rules of pleading, practice, and procedure preseribed
by the United States Bupreme Court, euch as the Bu%es of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admi.
ralty Rules, the Rules of the Court of Claims, the Rules of the
Customa Court, and the General Orders and Forms in Bank-
Jroptey. o
(e) The true signification of all English words and phrases

- ' and of all legal expressions,

(- (£) Facts and propositions of generalized knowledge that
are so universally known that they cannot reasonably be the
subject of dispute.

Comment. Judicial notice of the matters specified in Section 451 is
mandatory, whether or not the court is requested to notice them. Al-
though the court errs if it fails to take judicial notice of the matters
specified in this section, such error is mot necessarily reversible error.
Depending upon the circumstances, the appellate court may hold that
the error was ‘‘invited’ (and, hence, is not reversible error) or that
points not urged in the trial court may not he advaneed on appeal.
These and similar prineiples of appellate practice are not abrogated by
this section.

Section 451 includes matters both of law and of fact. The matiers

* specified in subdivisions (), (b}, {¢), and (d) are all matters that,

broadly speaking, can be considered as a part of the ‘‘law’’ applicable
to the particular case. The court can reasonably be expected to discover
and apply thiz law even if the parties fail to provide the pourt with
references to the pertinent cases, statutes, regalations, and roles. Other
fhatters that also might properly be considered as a part of the law
applicable to the ease (such as the law of foreign uationg and certain
regulations and .ordinanees) are included wnnder Section 452, rather
than under Section 451, primarily because of the difficulty of ascer- .
taining seeh matters. Subdivision (e) of Section 451 requires the court
to judicially notice ‘‘the true signification of all English words and
phrases and of all legal expressions.”” These are facts that must be
judieially noticed in order to conguet meaningful proceedings. Sim-
iflarly, subdivision (1) of Section 451 covers ‘‘universally known"
acts.

Listed below are the matiers that must be judicially noticed under
Hection 451, _

California and federal law. The decisional, constitutional, and pub-
lic statutory law of California and of the United Btates must be judi-
cially noticed under subdivision {a). This requirement states existing
law as found in subdivision 3 of Code of Civil Procedure Section 1875 :

- {guperseded by the Evidence Code). ;

(M
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Section 451 (cent, -~ 2}

Charter provisions of Californin citics end counfies. Jadicial notice
must be taken under subdivision (a) of the provisions of charters
adopted pursnant {o Seetion 734 or 8 of Article XT of the CUalifornia
Constitutien. Notice of these provisions is mandatory under the State
Constitution, Car. Cowsr., Art. X1, § T (county charter), § 8 {char-
ter of city or eity and county). .

Begulations of Californis and federal agencies.  Judicial notice must
be taken under subdivision (b) of the rules, regulations, orders, and
standards of general application adopted by California state agencies
and filed with the Seeretary of State or printed in the California Ad-
minjstrative Code or the California Administrative Register, This is
existing law as fouad in Government Code Sections 11383 and 11384,
Under sobdivision {b), judicial notice munst also be tuken of the rules
of the State Personnel Board. This, too, is existing law under Govern-
ment Code Section 18576,

Bubdivision {b) also requires California ecourts to judicislly notice
documents published in the Federal Register (sach as {1) presidential
proclamations and executive orders baving general applicability and
Jegal affect and (2} orders, regulations, roles, certificates, codes of fair
competition, Heenses, notices, and similar instroments, having general
applieability and legal effect, that are issmed, prescribed, or promul-
gated by federal agencies). There is no clear holding that this is exist-
ing California law. Although Bection 307 of Title 44 of the United
States Code provides that the ‘‘contents of the Federal Register shall
be judicially notieed,’’ it is not clear that this reguires notice by state
courts. See Broadwoy Fed. ctc. Loen 4ss'n v. Howord, 133 Cal. App.2d
882, 386 note 4, 285 P.2d 61, 64 note 4 (1955) (referring to 44 U.8.C.A.
§§ 301.814). Compare Note, 59 Harv. L. Rev, 1137, 1141 (1946) (doubt
expressed that notice iz required), with Knowlton, Judécial Notice, 10
Rureens L. Rev. 501, 504 (1956) (*‘it would seem that this provision
is hinding upon the state couris’). Livermore v. Begl, 18 Cal. App.2d
585, 542-543, 64 P.2d 987, 992 (1937), suggests that California courts
are required to judicially notice pertinent federal official action, and
Celifornis eonrts have judicially noticed the contents of various proe-
lamations, orders, and regulations of federal apencies, E.g., Pacific
Solyents Co. v. Superior Court, 88 Cal. App.2q 953, 955, 199 .24 740,
741 (1948) {orders and regulations) ; People v. Mason, 72 Cal. App.2d
699, T06-707, 165 P24 48], 4856 (1946) (presidential and executive
prociamations) {dizapproved on other grounds in People v. Priend, 50

Cal.2d 570, 578, 327 P.2d 97, 102 (1958)) ; Downer v. Gricely Livestock
¢ Lond Co,, 6 Cal App.2d 39, 42, 43 P.2d 843, 845 (1935) (rules and
regulations), Section 451 makes the California law clear,

Bules of court. Jp@it_‘.ial notice of the California Rules of Court is
required under subdivision (e). These rules, adopted by the Judicial
Couneil, are as binding on the partics as proeedural statutes. Cantillon
v. Superior Courl, 150 Cal. App.2d 184, 309 P.2d 890 {1957}, See
Albermont Petrolevm, Lid. v. Cunningham, 186 Cal, App.2d B4, 9 Cal,
Rptr. 405 (1960). Likewise, the rules of pleading, practice, and proce-
dnrp promulgated by the United States Swupreme Court are required to
be ﬂxdm?lly o?otti.lmeg aul:;der subdivision (d).” '

he rules he California and federal courts which are reguired to
be Judicially noticed under subdivisions (e} and {d) are, orr:gould be,
fam_lhar to the comrt or easily discoversble from materisls readily
available to the court. However, this may not be true of the court rules ;
of suter gtates or other jurisdictions nor, for example, of the rules of -
the various United States Courts of Appeals or local rules of a par-
teular saperior court. See Albermont Petroloum, Ltd. v. Cunningham,
185 Cal. App.2d 84, 9 Cal. Rptr. 405 (1960). Judicial notice of these
rules is permitted under subdivision (e) of Seetion 452 but is not re.

_qmred unless there is complience with the provisions of Seetion 453

-
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Section 451 (cont. == 3)

Words, phrases, and legal expressions, Subdivision (e} requires the
court to take judicial notice of “‘the true signifieation of ali English
words and phrases and of all legal expressions.’’ This restates the same
matter covered in subdivision 1 of Cede of Civil Procedure Section
1875. Under existing law, however, it is not clear that judicial notice
of these matters is mandatory.

“ Universally Tnown’ facts. Subdivision (f) requires the eourt to

take judicial notice of indisputable facts and propositions wniversally |

known. ““Universally known'’ does not mean thai every man on the

street has knowledge of such faets. A fact known among persons of
reagonable and average intelligence and knowledge will satisfy the

‘“gpivarsally knowa’! requirement. Cf. People ». Tossetdi, 107 Cal. App.
7, 12, 289 Pac. 881, 883 {1930).

Subdivisien (£) should be contrasted with subdivisions {g) and (h)
of Bection 452, which provide for judicial notiee of indispuiable facts
and propositions that are matters of common knowledge or are eapable
of immediate end accurate determination by resort to sources of rea-
sonably indisputable scenracy. Subdivisions {g) and {h) permit notice
of facts and propositions that are indisputable but are not *‘uni-
versally’’ known, ,

Judicisl notice does not apply to facts merely because they are known
to the judge to be indisputable. The facts must fulfill the requirements

of subdivision (f) of Ssction 451 or subdivision (g} or (h) of Seetion .

452. If a judge happens to know a fact that is not widely enough known
to be sabject to judicial notice under this division, he may not ‘‘mo-
tiea®’ it. ' .

Tt is olear under existing law that the court may judicially notiee
the matters specified in subdivision (f); it is doubtful, however, that
the court musi notice them. See Farcoe v. Lee, 180 Cal. 338, 347, 181
Pac. 223, 227 (1919) (dietum). Bince subdivision (f) covers universally
known facts, the parties ordinarily will expeot the court to take judicial
notice of them; the court should not be permitted to ignore such facts
merely beeause the parties fail to makée a formal request for judieial
notice,

CROSS-REFERENCES

Definition :
State, see 3 220




Ssctdon 452

W recommnd the following arendmant: s

§ 452. Matters which may be judicially noticed

452. Judicial notice may be taken of the following matiers
to the extent that they are not embrased within Section 451: -

{(a} Resolutions and private acits of the
United States and of the legislature of
Statenr

(b) BRegulastions and legislaiive enactments issued by or
under the anthority of the United States or any publie entity
in the United States

(¢} Offieial acts of the Ieg'xlative, executive, and judieial
departments of the United States and of any state of the
[Inited States.

{d) Records of (1) any eourt of this State or (2) any court
,gf record of the United States or of any state of the United -

| Btates. .

' {e) Bules of court of {1} any court of this State or (2} any
court of record of the United States or of sny state of the
Yinjted Statea

&12 The law of foreign nations and public entities in foreign
nations.

(g) Bpecifie facts and propositions that are of such common
knowledge within the territorial jurisdiction of the court that
they cannot reasonably be the subject of dispute,

{h) Specific facts and propositions that are not reasonably
suhject to dispute and are capable of immediate and accurate
determination by resort to sources of reasovnably indisputsble
poCUTACY. :
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Section ¥ 52

Commenl. Section 452 ineludes matters both of law and of fact, The
eonrt may take judieial notice of these matters, even when not re-
quested to do s0; it is regusred to notice them if a party requests it and
satisfies the requirements of Section 453.

The matters of law ineluded under Section 452 may be neither known
to the conrt nor easily discoverable by it becanse the sources of infor-
mation are not readily available. However, if a party requests it and
furnishes the conrt with ‘‘sufficient information®* for it to take judieial
notiee, the court must do so if proper notice has been given to each
adverse party. See EvipEnce Cope § 453. Thus, judicial notice of these

© matters of law is mandatory only if counsel adequately discharges his
‘responsibility for informing the court as to the law applicable to the

case, The simplified process of judicial notice can then be applied to all
of the law applicabie to the case, ineluding such law as ordinances and
the law of foreign nations,

Although Seetion 452 extends the procesa of judieisl notice to some
matters of law which the courts do not judicially netice under existing

law, the wider soope of such notice is balanced by the asuranes that
the matter need not be judicielly noticed unless adequite information

buzder falls upon the party ing that judieial notice be taken,

Inaddiﬁom,thapuﬁes;rfeénﬂtled msmmgummg
portunity 4o present information to the conrt s to the propriety

%ngiudieiﬂnoﬁwandutqth;tenwoimmmﬁuhm

Listed below are the matters that may be judicially noticed wnder .

Reation 452 (and must be notlced if the conditions speeified in Seo-
tion 453 are met). ‘ .

Resolutions snd priveis gots, Subdivision (a) provides for judieial
goﬁu:iﬁ%ﬁmsmﬂpﬁ?temofm&wmdmﬂéim
taten 4 logislature of suy stats, territory, or possession
U%tgd&tatu.ﬁeethebroad Jefinition of ‘‘state’’ in Eviomnce Covs
Tha California law on this matter is not clear. Our eourts are author-
ised by mubdivixion 3 of Code of Civil Procedure Section 1875 to take
jeial notics of private statutes of thiv State and the United Statés,
they probably would take judicial notice of resalutions of this
and the United States under the same subdivision. It is not elear

private act pleaded in a eriminal action pursuant to Peval Code See-

ﬁm?iﬂ mnﬂlwy.]:zerm jt;die,ih,l no_?'cuqfthem pgﬂte et
diseretionary when pleaded in a civil astion pursuant to Ssction

Eﬁyoi the Cods of Civil Procedure

- Although no case ia

FEEE. 5

nt has been found, Californis eourts probably

e e e B hotgh Rectian
it territory or possession of the United Statex Although Sestio
1875 is not the exclusive list of the matiers that will be judicially
noticed, the eonrts did noi take jmdieia] notice of a private statute
%;o&amt o? Seetion 1875. Ellis v. Ealm,az{}nl. 447

Law of sister states. ‘WM{decisional, constitutional, and Fle statn-
tory law in foree in sister states,must-be-judiciodiy-netived-andenoul
Qimisiensixl. California courts now take judicial notice of the law of

sister states under subdivision 3 of Section 1875 of the Céde of Civil *
Procedure. However, Section 1875 seems to preciude notice of sister-

state Jaw as interpreted by the intermedia late courts of gister
states, whereas Section ilzxmmings [notice of relevant decisicns of G

sister-state courts. If this be an extension of existing law, it is a desir-
able one, for the intermediate-appellate eourts of sister states are as
responsive to the need for properly determining the law as are equiva-
lent courts in California. The existing law also is not clear as to
whether a request for judicial notice of sister-state law jis required and
whether judieial notice is mandatory. On the necessity for a request for

. judicial notice, see Comment, 24 (ar. L. Rev. 311, 316 (1986). On

/0

Sobdwsren (@)

also ?wvtfﬂs

v dud!t!’!-"-

£ o} ™
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Afhethfr Judicial nozice ig mandatory, see [a re Bariges, 44 Cal.2d 241
282 P.2d 47 (1955), and the opinion of the Supreme Court in denying
?115?531112: n Estate of Mc}are 7 Ca} App 2& :22 "26 48 P.2d 28 29
E"J heing-niade.

Law of territories and possessions of the United States. Tm deel-
5ET gional, constitutional, end peshie statutory law in foree in the terri-
tories and possessions of the United Siates presi=be~fordiviriir-noiiosd
undessubdivisies(e). See the broad definition of “‘state’’ in Evigwer
] Cope § 220. It is not clear under existing California law whether this

law is treated as sister-state law or foreign law. See WrTKIN, CALIFOR-
hmt Evewce § 45 {1958),

—Befulalions, ordinances, and similgr Iemsluhw enastments. Subdi- PRV
vigion (b) provides for judicial notice of regulations and legislative : ' S
enactmeents adopted by or under the authority of the United Statss or ; "
of auy state, territory, or possession of the United States, including ' -
public entities therein. See the broad definition of ‘*public entity’’ in
Evexce Cobe § 200, The words *‘regulations aund legislative enset-
menta”’ include snch matters 23 ‘‘ordinances’ and cther similar Jagis-
lative enzetments. Not all public entities Iegislate by ordinanes.
This subdivision changes existing law. Under existing law, munitipal
courts take judicial notice of ordivances in foree within their jurisdie.
Hon. People v. Cowles, 142 Cal. App.2d Supp. 835, 867, 298 P.2g 732,
133-784 (1956); Peop!e v. Crittonden, 93 Cal. Appzd Bupp. 871, 877,
209 P.24 1631, 165 (1949). In addition, an ordinance pleaded in & erim-
inal action pursuant to Penal Code Sectmn 9863 raust be judicially no-
ticed. On the other hand, neither the saperior ecurt nor 8 distriet couxt
of appeal will fake Judmml nétice m a civil aetion of municipal or
eounty ordinances. Thompson v. Guyer-Hays, 207 Cal. App2d 368, 24
Cal. Rptr. 461 (1962); County of Lo Anmgeles v. Borilstt, 203 Cal,
.&ypzd 528, 21 Cal. tr 716 (1 f Bscerra u. B‘ackborg,lsa Cal,
- 2d 4,31, 14 Cal Rptr 101 (18961). Tt seems safe to assume that
. ' oﬁnmudmmmmdo!mmmﬁmomo!the
. . United States would nst be judieially noticsd under existing law,
s ' Judicial notice of eertain regulations of California and federal agen
¢ies is mandatory under subdivision (b) of Sestion 461 Subﬁivnis;on ‘
(b} of Section 452 provides for judicial natics of Califormia and fed.
eral regulations that are not ineluded under subdivision (b) of Seetion
431 and, akso, for Judmml notice of regulations of other states and
tervitories and possessions of the United States,
Both California and federal regulations have been judieially notieed
vnder sehdivision 3 of Code of Civil Proesdure S&ctmn 1875. 18 Cuu.
Jun2d Evidence § 24. Although no ease in point has been found, it is
wulikaly that regulations of othef states or of territories or possessions .
of the I/nited States would be judicialty noticed nnder existing aw.

Official acls of the legislative, excotitive, and judicial deparimenis.
Subdivision {¢) provides for judicial noties of the official acts of the
legislative, ueentwe, and judieisl departments of the Unitad States and
auy state, territory. or possession of the United States. Ses the broad
definiiion of “m" in Evienes Cope § 220, Subdivision (e} states

law as found in subdivision 8§ of Cods of Civil Pracedure Sec-

. tion 1875, Under this provinion, the California courts have taken judi-
cial noties of 8 wide variety of administrative and executive acts, anch
as proeeedmgs and reports of the House. Committes on Un-American
Aertmha, records of the State Board of Education, and records of a
ty plsnning commission. See WreEy, CALIFORNIA Ev:mc: § 49

( 1958) and 1963 Sapplement theveto,

Court recorde and rules of court. BSubdivisions (d) and {e} provide
for judicial notice of the ecurt records and rules of court of (1) any
couxt of this Btate or (2) any court of reeord of the United States or
of any state, territory, or possession of the Umtad Btates, See the

Sub&lwslon f&) also

gudlud. uwl-u.& of
the

C

- ' bmddaﬁmtimot“m " in BEvioexer Cope § 220. So far as conrt
: _records are eoncerned, subdivision (d) states zsglaw.ﬂoruv
C - Arroyo, 56 Cal2d 493, 15 Cal, Rptr. &7, 364 P.24 263 (1961), While

thaprdvismnsufmhdwmon {e) otBeetton452mbroadenoughto
include conrt records, specifia mention of these reeords in subdivision
(4} is desirable in order to efiminate any uwncertainty in the law on
this Doint. See the Flores cane, supra. .

/!




Subdivision (¢) may change existing low so fur as jndicial notice of

rales of court is coneermed, but the provision is consistent with tha

- modern philogophy of judicial rotice as indicated hy the holding in

Flores v. Arroyo, supra. To the extent that schdivision ‘te) overlaps

with subdivisions (e) and {(d) of Section 451, notice is, of course

mandatory under Section 451. . : A
© 7 Laio of foreign nations. Subdivision (f} provides for judicial notice
of the law of foreign nations and public entities in foreign nations.
See. the broad definition of ““public entity "’ in Bvznes Conz § 200.
Subdivision {f) should be read in connection with Ssctions 311, 453,
and 454. These provisions retain the substance of the existing law
which way enacted in 1957 ppon recommendation of the California

Law Bevizion Commission. Cope Crv. Proo. § 1875, Bee 1 Can. Law Re-

wvigtoN Cosu'w, Rxe,, Rec. & Srupies, Recommendation and Study Be-

mm Judicial Notice of the Law of Foreign Countyies at I-1 (1957},
Subdivigion (f) refers to ““the law’® of foreign nations and public
entities in foreign nationa. This makes all law; in whatever form, sub-
Joet to judicial notice, .

Maitters of ““common knowledge’ ond verifinble focts. Subdivigion
{g) providezs for judicial notice of matters of common kunowledge
within the court’s jorisdiction that are mot subject to dispute. This
sabdivision states existing case law. Farcoe v, Lee, 180 Cal. 938, 181
Pae, 223 (1919); 18 Car. Jun2d Evidence § 19 at 439-440, The Cali-
Lornia courts have taken judicial notice of a wide variety of matters

* of sommon knowledge, Wirrken, Caravornia Eviorwee §§ 50-52 (1958).

Bubdivision (h} providas for judicial notice of indisputable facts
i i ascertainable by refsrence to sources of ressonably indis-
putable gecuraey. In other words, the facte need not.be gotuaily known
if they are readily ascertainable and Indispuiable. Bovress of *‘rea-
sonably indispatable aecuracy’’ include not only treatises, enmeyelo-
pedias, almanacs, and the like, but also persons learned iu the suhject
mafter, This wonld not mean that reference works wouid be received
in evidence or sent tu the jury room. Thelr use would be limited to
ecnpaltation by the judge and the parties for the purposes of deter-
mining whether or not to take judicial notice and determining the tenor
of the matter to be notived. ' _

Subdivisions (g) and (h) icclude, for example, facts which are ac-
eeptad as establisked by experts and specialists in the natural, phyzical,
and soeial sciences, if those fects are of spch wide asceptance that to
submit them to the jury would be to risk irrational findings, These
subdivirions inciude such mattern listed in Code of Civil Procedure
Section 1875 as the *‘geographical divisions and political history of the
world,” To the extent that subdivisions (g) and (h) overlap subdivi
sion (f) of Section 451, notice is, of sourse, mandatory under Section -
451 _ ;

The matters covered by subdivicions (g} and {h) are included in

Bection 452, rather than Seetion 461, because it seems reasonable to put
the burden on the partiea to bring adequate information before the
eourt if judieial notice of these matters is to be mandatory. See Evi-
pexcE Cook § 453 and the Commend thereto.
" Under existing law, courts take judicial notice of the matters that
are included under aubdivisions (g) and (h), either pursuant to Sec-
tion 1875 of the Code of Civil Procedure or becanse such matters are
matiers of common knowledge which are certain and indispatable..
Wrrxmy, Cavsrornis Evipencs §§ 50-32 (1958). Notice of these matters
probably is not compualsory under existing law.

12~
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Section 703

We recommend the following amendment:

703. {a) Before the judge presiding at the trial of an action may
be called to testify in that trial as a witness, hé shall, in proceedings
held out of the presence and heari:;g of the jury, inform the mﬁiés of
the infofmtion he 1_19.5 concerning any fact or matter about which he will
be called to testify. : |

(b) Agminst the objection of a party, the judge presiding at the
trial of an act;.on way not testify in that trial as a witness. Upon
such objection, whieh-shall-be-deemed-a-motion-for-misbrialy the judge
shall declare a mistrial and order the action assigned for trial befbre

another judge.

that trial as & witness sball be deemed & consent to the granting of a

motion for mistrial, and an objection to such calling of a judge shall

be deemed & motion for mistrinl. .

¢e} (d) In the sbsence of objection by & party, the judge presid-
ing at the trisl of an action may testify in that trial as & witness.

Copment. Under existing law, & judge may be called as a witness
even if-a party objects, but the judge in his diseretion may order the
trizl to be postponed or suspended and to take place before another
judge. Cope Crv. Proo. § 1883 (superseded by Evmence Covz §§ 703
and 704). But ses People v. Comnors, 77 Cal. App. 438, 450457, 246
Pae. 1072, 1076-1079 (1926) (Qictum) (abuse of diseretion for the pre-

- giding Judge to testify to important and necessary faets).

Section 708, however, precludes the judge from testifying if a party
objects. Before the judge may be called to testify in a civil or criminal
saction, he must disclose to the parties out of the presence and hearing
of the Jury the information he has concerning the case. After such dis-
clasure, if no party objects, the jndge is permitted—but not required-—
to testify. - :

_ Section 703 is based en the fact that examination and eross-examina-
tion of & judge-witness may be embarrassing and prejudicial to a party.
By testifying as a witness for one perty, a judge appears in a partisan
attitude before the jury. Objections to questions and to his testimony

_ must be ruled on by the witness himself. The extant of eross-examina-
. tion and the introduction of impeaching and rebuttal svidence may be

limited by the fear of appearing to attack the judge personally. For
these and other reasons, Section 703 is preferable to Code of Civil
Procedure Section 1883.
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Subdivision (c) is designed to prevemt & plea of double jeopardy if
elither party to & criminal action calis or oblects to the ezalling of thq
Judge to testify. Under subdivision (c), both parties will have, in effect,
consented to the mistrial and thus waived any objectlion to & retrisl. éee
WITKTN, CALIFORNIA CRIMES § 193 (1963). .

Section 704

We recommend the following amendment:

70k. (a) Before a juror sworn and impaneled in the trial of
en action may be called to testify before the jury in that trial as
a witness, he shall, in proceedings conducted by the court out of
the presence and hearing of the remaining jurors, inform the parties
of the information he has concerning any fact or matter about whicp
he will be called to testify. ‘.

(v) Against the objection of & party, a juror sworn and im- -
paneled in the trial of an action may not testify before the jury in
that trial as a witness. TUpon such obJection, uhieh—shau-be-aeeqed
a-motion-for-mistrial, the court shall declare & mistrial and order
the actlion assigned for trial before another jury. |

(e¢) The calling of & juror.to.testify before the jury as a i}

witness shall be deemed a congent to the _Entini of a motion for

mistrisl, and an cbjection to such calling of & juror shall be deemed

a motion for mistrial.

fe (d) 1In the absence of objection by & party, a juror sworn
and impaneled in the trial of an action may be compelled to testiiiy

in that trial as a witness.

e




Comment. TUnder exisling law, a4 juror may be called as a witnesa
even if & party cbjeets, but the judge in his diseretion may ordsr the
trial to be postponed or suspended and to take plaee before another jury.
Cope Crv. Proc. § 1883 (superseded by Evipence Copz §§ 703 and
704). Bection 704, on the other hand, prevents a juror from testifying
before the jury if any party objects. -

A juror-witness 18 in an anomalous position. He manifestly cannot
weigh his own testimony impartially. A party affected adversely by the
juror’s testimony is placed in an embartassing position. He eannot freely
cross-examine or impeach the juror for fear of antagonizing the juror—
and perhaps hiz fellow jurers as well. And, if he does not attack the
juror’s testimony, the other jurors may give his testimony undue
weight. For these and other reasons, Section 704 forbids jurors to
testify over the objeetion of any party. .

Before a juror may be called to testify before the jury in a civil or
eriminal action, he is required to disclose to the parties out of the
presence and hearing of the remaining jurors the information he has
eoncerning the case. After such disclosure, if no party objects, the juror
is required to testify. If a party objects, the objection is deemed a
motion for mistrial and the judge is required to declare a mistrial and
order the action mssigned for trial before another jury.

Section 704 iz coneerned only with the problem of a juror who is
ealled to testify before the jury. Seetion 704 does not deal with voir
dire examinations of jurors, with testimony of jurors in post-verdict
proceedings (such as on motions for new frial), or with the testimony
of jurors on any other matier that is to be decided by the conrt. Cf.
Evpance Covr § 1160 and the Comment thereto.

Bubdivision (c) ie designed to prevent =z plea

* of double jeopardy if either party to a criminal actlon
cglls or objects to the calling of the Juror to testify.
Under subdivision (¢}, both parties will bave, 'in effect,
consented to the mistrial and thus walved én;v objection

to a retrial. See WITKIN, CALIFORNIA CRIMES § 193 (1963).




C retions %5 and 769

We recommend the following a.mendménts:
768. {ad In examining a witness concerniﬁg a-writingy-ineluding

a4 an oral or written statement or other conduct by him that is in,,con-.'

vistent with any part of his testimony at the hearing, it is not

‘ne. *ssary Lo skewy-ready-er disclose to him any paré-ef-ghe writing n

statewent, or other information concerning the statement or other

B Y party need not dlsclose to a witness any information con-
cerning a pnor inconsistent oral statement of the witness before asking .
him questions about the statement. Peopls v. Kidd, 56 Cal2d 759, 765,
16 Cal. Bptr. 793, 796-797, 366 P.2a 49, 52-53 (1961} Peaple v. C'ampas,
10 Cal. App.2d 310 317, 52 P.23 251, 354 {1935). However if & witness’
prior inconsistent statements are in wntmg or, 83 in the ease of former
ors] testimony, have been reduced to writing, “they must be gshown to

; the witness before any question ig put to him concerning them.’’ Copg- - -
: Civ. Proo, § 2052 (superseded by Evmonnce Cope § 768) ; Umemolo v.

McDonald, 6 Cal.24 587, 592, 58 P.2d 1274, 1276 (1935).

Section 768 eliminates the distinction made in existing law between'
oral and written statements and permits a witness to be asked guestions
eoncerning a prior inconaistent statement, whether written or oral, even
though no disclosure is made to him concerning the priox statement.
{Whether a foundational showing is required before other evidence of
the prior statement may be admitted is not covered in Seetion 768;
the prereguisites for the admission of such evidence are set forth in

' Section 770.) The disclosure of inconsigtent written statements that is
required under existing law limits the effectiveness of cross-examination
by removing the element of surprise. The forewarning gives the dis-
honest witness the opportunity to reshape his testamony in conformity
with the prior statement. The existing rule iz based on an English

4 common law rule that has heen abandoned in England for 100 years.

oo See McCorMick, Eviverce § 28 at 53 (1954). _

¢#) 769. If e writing is shown to & witness, all parties to the

)

action mst be given an opportunity to inspect it before any question
concerning it may be asked of the witness. ) |
9’69---In-emi&ing-a—witms-mumng—a-sumst-wmeonduet
By-Rim-$hat- o~ inconsiobent-vith-any-pars-of-his-Sectimony-at-she-hearingy
it-ig~-Rot-neeessary-to-digeloge-to-hin-any-infarmiion- coneerning - she

L

statement-or-other-eonduety
Comment. Section 769 restates the substance of and supersedes Section

2054 of the Code of Civil Procedure. However, the right of inspection has been
extended to all parties to the action.

o V-
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Section 771

Section 771 wes smended at the Janusry meeting to resd:

§ T73. Refreshing recollection with a writing

() Subject to subdivision (c), if a witness, either while
memm,msammmumm-mwmi-
respect to any matter about which be testifies, such writing must be
produced at the hearing at the request of en sdverse party and, unless
mmmLﬁEm&mﬂﬂgwmwmmwﬂuﬂ
satter shall be stricken.

b} If the writing is ced at the bhes the adverse

 whe may, if he chooses, inspect the writing, cross-examine the witness

copoerning it, and vesd-it-4e~-tha-jdury introduce it in evidence.

‘_e! Production of the writing is excused, and the testimony of the -

¥witness shall not be stricken, if the writing:

(1) 1Is not in the possession or comtrol of the witness or the

who his the mattsr; and
2} Was not cnn‘hh smch ' the
of the court's proosss or other wm.

Comment. - Sestion 771 grants to an adverse party the right to inspect
any writing used to refresh & witness’ recollestion, whether the writing
mmedhythamtnmwhﬂsmuinngorpmrﬂlm The right of
ins tedbySeetmnT’Ilmaybebroadecrthanthemmﬂar
right of ingpection granted by Section 2047 of the Code of Civil Pro-
codure, for Section 2047 has been interpreted by the courts to grant
8 nght of inspection of oaly those writings used by the witneas while

he is testlfymg Peaple v, Gallardo, 41 Cal2d 57, 257 P.2d 29 (1958);

, People v, 1’?2 Cal. App.2d 872, 341 P. 2d 820 (1959) ; Smith
v. Smiih, 135 22 100, 288 P.2d 1009 (1955). Inacnmnalease,
however, the def t ean compel the prosecution to produce any
written statement of a prosecution witness relating to matters covered
in the witnesa' testimony. Peopls . Estrada, 54 Cal2d 713, 7 Cal. Bptr.
897, 855 P.2d 641 (1960). The extent to wlnch the public. poliey re-
ﬁeated in eriminal diseovery practice overrides the restrictive inter-
pretation of Code of Civil Procedure Section 2047 iz net clear. See
Witeny, Cavvornis Evoence § 602 {Sapp, 1963). In any event

_Sauhon??lfollowstheleadofthecnmmal such as P
Sdberstein, 169 Cal. App.2d Bupp. 848, 323 P.2<1 591 {1958) (defendnnt.
entitled to imspect police report nsed by police officer to refresh his
recolleetion before testifying), and grants a right of inspeection without

regard to when the ‘writing is used to refresh recollection, I a witness’

. testimopy- depends upon the use of a writing to refresh his recollection,
the adverse party’s right to inspect the wntmg should not be made to
depend upon the happenstance of when the writing is used. ’
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Subdivision (c) excuses the nonproduction of the memory-refreshing
writing where the writing cannot be profuced through no fault of the
witness or the party elliciting his testimony concerning the matter. The

rule is analogous to the rule announced in People v. Parham, 60 Cal.2d

378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963), vhich affirmed an order
denying defendant's motion to strike certain witnesses' testimony where |
the witnesses' prior statements were withheld by the Federal Bureau of
Investigation.

Section 772
We recommend the following amendment:

772. (a) The examination of a witness shall proceed in the
following phases: direct examimation, cross-examination, redirect
exapination, recross-examination, and contimiing thereafter by
redirect and recross-examination.

(b) Unless for goad cause the court otherwise directs, each
phase of the examination of a witnesas must be concluded before the {
succeeding phase begina.

(¢) Subject to subdivision {d), & party may, in the discretign
of the court, during interrupt his eross-examination, redirect MM-
tion, or recross-examivation of a witness, in order to examine the
witness upon & matter not within the scope of a previous examiratien

of the witness. "

(d) TIf the witness is the defendant in a criminal ection, the

witness mey not, without his consent, be examined under direct exngi—

nation by another party.
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_ same rules ge a direct examination”).: Such direct examination

2t L

fornia law. See Wik, CatirorNia Bvience § 576 at 681 (1958).

Sudbdivision {b) is based on and supersedes the second sentence of
Section 2045 of the Code of Civil Procedure. The language of th&
existing section has been expanded, however, to require completion
of each phase of examination of the witness, not merely the direct
examination. :

TUnder subdivision (¢), as under existing law, a party examining a
witness under cross-examination, redirect examination, or reeross-
examination may go beyend the scope of the initial direet examination
if the court permits. See Cope Crv, Proo. §§ 2048 (last clause), 2050;
WirkiN, CacvorNia Evipenoe §§ 627, 697 (1958). Under the definition
in Section 760, such an extended examination is direet examination.
Cf. Cope Crv. Proc. § 2048 (‘‘such examination is to be subject to the

may, however, be subject to the rules applieable to
a crosg-examination by virtue of the provisions of
Section T76, 804, or 1203.

——Comment. Bubiivision (a) codifies existing but nonstatutory Cali- ~

—

" Subdivision (a7 states An exception for the defendant-wifness in a’

erimina! action that reflects existing law. See Wrrxuw, Cavmromia
E 1 @‘!‘lmﬁmsl{lgﬁs)-— - - ' . . ER—




C Section 776
| We recommmend the following amendment:

776. (a) A party to the record of any civil action, or a person
igentified with -such-a party, may be called and examiped as if und.er
cross-examination by any adverse party at any time during the prgsente.-
tion of evidence by the party calling the witness. ne-m-ea?iig
Sueh-Vilnees- io-not-hound-by-hie-sestinonyy-and-she- sectinony-of - sueh
ﬁtmse-ny—h—rmtm-w-&e-m-mm-iwsl&-mﬁ?

»y-other-evidenees '

(1) In the case of & witness who is a party, hizs 6wn counsel
and eounsel for & party who is not adverse to the witness,

() Inthecaueufawitnesswhoisnotaparty.eounselfur
the party with whom the witness is identified and oounse! for
a party who is not adverse to the party with whom the witness
is identified,

(e} For the purpose of this section, parties represented by
the game counsel are deemed to be'a gingle party,

(d) For the purpose of this seetion, a person is identified
with a party if he is: '

(1) A person for whose immediate benefit the action is
prosecuted or defended by the party. -

(2) A divestor, officer, superintendent, membet, agent, em.
Ployee, or managing agent of the party or of & person ppecified
in paragraph (1), or any public employee of a public entity
when such public entity is the party. _

(8) A person who was in any of the relationships specified
in paragraph (2) at the time of the aet or omission giving rise
to the canse of action.

. (4) Apersonwhowaainanyoftherelaﬁonships specified
i paragraph (2) at the time he obtained Imowledge of the
E?‘tter concerning which -he i sought to be examined under
i seetion, : i e e
“{b) A witness examined by a party under this section. may
be cross-examined by alt other parties to the action ir such
order as the eonrt directs; but the witness may be examined
only as if under redirest examination by: - = .

)

R c e e —

The deleted languete is umnecessary. We bave not included such hnénzage
in Sections 80k and 1203, which are comparable. The judges strongly urge the
deletion because parties are mqueﬁtly confused by the word "bound"; some
attorneys epparently think that testimony elicited under this section is-
somehow not tu be considered as evidence against them.
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Section T80

The Commission amended Section T80 at the January meeting to read

as follows:

T80. Except as otherwise provided by iaw statute , the
court or Jury may consider in determining the -::re':].i'b:l.li’c:,r of
& witnees any matter that has any tendency in reason to prove
or disprove the truthfulness of his testimony at the hearing,
ineluding but not limited to any of the following:

{a) His demeanor while testifying and the manner in which
he testifiles.

(b) The character of his testimony.

(¢) The extent of his capacity to perceive, to recollect, or
to communicate any matter about which he testifies.

{d) The extent of his opportunity to perceive any matter about

which he testifies.

i ; His character for honesty or veracity or their opposites.
f

The existence or nonexistence of a bias, interest,
or other motive.

(g) A statement previously mede by him that is consistent
with his testimony at the hearing.

(k) A statement made by him that is inconsistent with any
part of his testimony at the hesring.

(1) The existence or nonexistence of any fact testified to
by him.

{3) BHis sttitude toward the action in which he testifies
or toward the giving of testimony.

(k) His sdmisslon of untruthfulness.

Section 804
The Commission amended Section 804 at the Jamary meeting to read
as followa:
8ok. (a) If s witnees testifying as an expert testifies
that his opinion 1s besed in whole or in part upen the opinion

or statement of another person, such other person may he called
and examined by any adverse party as if under croes-examination

-21-
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concerning the opinion or statement

(b) Thie section is not applicable if the person upon
vhose opinion or statement the expert witness has relied 1s
{1) a party, {2) a person ldentified with a party within the
meaning of subdivision {d) of Section 776, or (3) a witness
who bas testified in the action concerning the subject matter
of the opilnion or statement upcn which the expert witness has
relied.

(c) Rothing in this section makes admiseible an expert
opinion that is inadmiesible beceuse it is based in whole or
in part on the opinion or statement of another person.

{d) An expert opinion otherwise admissible is not made
inadmissible by this sectlon because it is baeed on the :
opinion or statement of & person who is unavailable for
examination pursuant to this section.

Section 1006

The Commission amended Section 1006 at the January meeting to read:

1006. There is no privilege under this article as to
information that the physician or the patient is required
to report to a public employee, or as to informaticn required
to be recorded in a public office, uaiess-ihe-statubes
ehartery-ordinnnecey-administrative-reguiationy-er-other-pro-
vigien-requiring-the-report-or-record-speeifienily-prevides
that-the-infeormation- if-acrfidentinl-or-Eay-not-be-diselnged-in
the-particular-proeecding- if such report or record is open
to public inspection.

Comment. This exceptlion is not recognized by existing law. However,
no valid purpose is served by permitting a person to prevent the disclospre
in court, or in some cther officisl proceeding, of information that is :

required to be cpen to public inspection.

Section 1026

The Commission amended Section 1026 at the Jamary meeting to read:

1026. There is no privilege under this article as to
information that the psychotherapist or the patient 1s re-
qulred to report to & public employee or as to information
required to be recorded in s public cffice, unless-ike
statutey-chartery-ordinaneey -admiristrative-regulationy-oxr

-20a




ether-provigion-requiring-the-repors-or-record-speeifieaily
provides-£hat-the-information-ig-eonfidentianl-oy-may-net-he
éigelosed-in-the-particular-preceeding- if such report or
record is open to public inspection.

-23-
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Section iuvk2

following revision in the comment:

"Comment. Section 1042 provides special rules regarding the conge-
quences of invocation of the priviieres provided in this article by the
prosecution in a crimingl proceeding or a disciplinary procseding.

Subdivision (s). This subdivision recognizes the existing California
rule in & eriminal case. As was stated by the United States Supreme
Court in United States v, Reynolds, 345 U8, 1, 12 (1953}, ‘*since the
Government which prosecutes an accused also has the duty to see that
justice is dome, it 35 uneonscionable to gllow it to underiake proseco-
tion and then invoke its governmental privileges to deprive the sccused
of anything which might be material to his defense.”” This policy ap-
plies if either the official information privilege (Section 1040} or the
informer privilege {Seetion 1041) is exercised in & criminal proceeding
or a disciplinary proceeding. : ' ;

In some cases, the privileged information will be material to the
issue of the defendant’s gwilt or innocence; in such eases, the law re-

- guires that the eourt dismiss the case if the public entity does not reveal

the information. Peeple v, MeShann, 50 Cal.2d 802, 230 P.23 33 (1958).
In other cases, the privileged information will relate to narrower issues,
such as the legality of a seareh without & warrant; in those cases, the
law requires that the court strike the testimony of a partienlar witness
or make some other order appropriate under the circumatances if the
public entity insists upon its privilege. Priestly v. Superior Jourt, 50
Cal.2d 812, 330 P.2d 39 (1958).

however, Section 1042 would not require disclosure of the
privileged information if there was reasonable cause for the
arrest aside from ‘the privileged information. Cf. People v.
~ Bunt, 216 Cal. App.2d 753, 756-757, 31 Cal. Rptr. 221, 223

g = s

In cases where the legality of an arrest is in issue,

At the Jamuary meesting, the Commission directed the staff to make the

(1963)("The rule requiring disclosure of an informer's identity

has no application in situations where reaszomable cause for |

arrest and search exists aside from the infqn@r‘s compinicat
Subdivision (a) applies only if the privilege is asserted by the State

of California or a publie entity in the State of California. Subdivision
(8} does not require the imposition of its sanction if the privilege is
invoked in an action prosecuted by the State and the information is
withheld by the federal government or another state. Nor may the
sanction be imposed where disclosure is forbidden by federal statute.
In these respects, subdivision (a) states existing California law. People
v, Parham, 60 (Cal2d 378, 33 Cal. Rptr. 497, 384 P.2d 1001 (1963)

(prior statements of proseention witnesses withheld by the Federal.

Bureau of Investigation; deniel of motion to strike witnesses’ testi-
mony affirmed}.

 Bubdivision (b). This subdivision codifies the rule deslared in -

People v. Keener, 55 Cal.2d 714, 723, 12 Cal. Rptr. 859, 864, 361 P.24
587, 592 (1961), in whichk the court held that “where a search is made
pursnant to & warrant valid on its face, the prosecntion is not re-
quired to reveal the identity of the informer in order to establish the
legality of the search and the admissibility of the evidence obtained
as & result of it.”’ Subdivision (h), however, applies to all official in-
formation, not merely to the identity of an informer.

ion."}).



Section 1152

)

We recommend that the following amendment be considered:

1152. (a} Evidence that a person has, in émlpromise or from
hmanitarian motives, furnished or offered or promised to f‘urnish- ’
money or any other thing, act, or éervice to another who has |
sustained or claims to hawve systained loss or damage, as well a.s:
any statements mde in negotiation thereof, is imadmissible to prove

his-iiabiiity- f.er-the-leu-er—iqhge-ar-aay—gaﬂ-ef—-it' that anxthing

is due.

del(lb} 'If‘hm sectmn does not affect the admissibility of evi-
ca O

(1) Partial satisfaction of an asserted claim or clemand
without questioning its validity when such evidence is offered
to prove the validity of the claim; or

(2) A debtor’s payment or promise to' pay all or a part of
his pre-existing debt when such evidence is offered to prove
the ereation of & new dntyonhmpartora revival ofh:apre-
existing duty. ‘

-fﬁ.

i The effect of the foregoing suggestion i1s merely to sub_stitute the language
of Code of Civil Procedure Section 2078 for the language we had approved.

Thie may meet the San Franeisco Bar's objection to this section.

()




Section 1136

Sgetion 1156 was revised by the Commission at the January meeting

as follows:
1156, (a) In-hospitdl medicel staff ccrmitiees of a

licensed hpspitel mey engage in research and medicsl study for
the purpose of reducing morbidity or mortality, and may make
findings and recommendations relating to such purpose.

Except a8 provided in subdivision (b), the written reports of

interviews, reports, siatements, or memoranda of such in-
hospital medical staff committees relating to such medical
studies are subject to the Sectlons 2016 amd to 2036 ,
inclubive, of the Code of Civil Procedure (relating to
discovery proceedings) but, subject to subdivisions {b}-amd
(c¢) and (d), shall not be admitted as evidence in any action
or before any administrative body, agency or person.

(b) The disclosure, with or without the consent of the

patient, of information concerning him to such in-hospitel

medical staff committee does not make unprivileged any informa-

tion that would otherwise be privileged under Section 994 or

101k4; but, notwithstanding Sections 99% and 101k, such informa-

tion is subject to discovery under subdivision (a) except that

the jdentlty of any patient may not be discovered under

subdivision (a) unless the patient consents to such disclosure.

{c) £¥} This section does not affect the admissibility
in evidence of the original medical records of any patient.

(d) e} This section does not exclude evidence which is
relevant evidence in a criminal sction.
Comment. Section 1156 supersedes Code of Civil Procedure Section

1936,1 {added by Csl. Stats. 1963, Ch. 1558, § 1, p. 2142)., Except as
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noted bhelow, Section 1156 restates the substance of the superseded section.

The phrase "Sections 2015 to 2035, inclusive," has been inserted in
Section 1156 in place of the phrase "Sections 2016 and 2036," which appears
in Section 1936.1, to correct an apparent inadvertence. This suhstit-uti?n
permits use of all kinds of discovery procedures, instead of depositions -
only, to discover material of the type described in Section 1156. E.go)
CODE CIV, PROC, §§ 2030 (written interrogatories); 2031 {motion for order
for production of documents).

Section 1156 also makes it clear that the names of patients may not
be disclosed without the comsent of the patient. This limitation is
necessary to preserve the physician-patient and psychcthempist-patieﬁt

privileges.

-27-
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Section 1203

of the statement.

The Commission approved this amendment at the Jamary meeting:

1203. (a) The declarant of a statement that is admitted
as hearsay evidence may be called and examined by any adverse
party as if under cross-examination concerning the statement.

{v) This section is not applicable if the declarant is
(1) a perty, (2) a person identified with & party within the
meaning of subdivision (&) of Section 776, or (3) a witness
who haes testified in the action concerning the subject matter

{¢} This section is not applicable if the statement is one
described in Article 1 {commencing with Section 1220), Article
3 {commencing with Section 1235}, or Article 10 {commencing with
Section 1300) of Chapter 2 of this division.

(d) A statement that is otherwise admissible as hearsay
evidence ie not made inadmiseible by thils section hecause the
declarant who made the statement is unavailable for exami-
nation pursuant to this section.

-28-




()

Comment. Hearsay evidence is generally excluded because the de-
clarant was not i court and not subject to eross-examination before

_ the trier of fact when he made the statement. People v, Bob, 29 Cal.2d
- 321, 325, 175 P.2d 12, 15 (1946).

_In some situations, hearsay evidence is admitted because there is
either some exceptional need for the evidence or some eircumstantial
probability of its trustworthiness, or both, People v. Brust, 47 Cal.2d
776, 785, 306 P.2d 480, 484 (1957) ; Turney v, Souse, 146 Cal. App.2d
787, 791, 304 P.2a 1025, 1027-1028 (1956). Even thongh it may be
necessary or desirable to permit certain hearsay evidence to be ad-
mitted despite the fact that the adverse party had no opportanity to
crogg-examine the declarant when the hearsay statement was made,
there_sgemn to be no reason to prohibit the adverse party from cross-
examining the declarant concerning the statement. The poliey in favor
of cross-examination that underlies the hearsay rule, therefore, indi-
cates that the adverse party should be accorded the right to call the
deelarant of a statement received in evidence and to cross-examine him
concerning his statement.

Section 1203, therefore, reverses (insofar as a hearsay declarant is
eoncerned) the traditional rule that a witness ealled by a party is a
witness for that party and may not be ¢ross-examined by him, Because
& hearsay declarant is in practical effect a witness against the party

against whom his heargay statement is admitted, Section 1203 gives
that party the right to cal! and cross-examine the hearsay declarant
coneerning the subject matter of the hearsay statement just aa he has
the right to cross-examine the witnesses who appear personally and
testify against him at the trisl. )
Subdivisions (b) and (e) make Section 1203 inapplicable in certain
sitnations where it would be inappropriate to permit a party to exam-
ine s hearsay declarant 88 if under cross-examination, Thos, for ex-
ample, subdivision (b) does not permit counsel for a party to examine
his own client ag if under cross-examination merely beecanse & hearsay
statement of his client has been admitted; and, because & perty should
not have the right to croas-examine his own witness merely because the
adverse party has introduecd a hearsay statement of the witness, wit-

nesses who have testified in the action concerning thattatement are not
subject to examination under Section 1208. e
Subdivision (d) makes it clear that the unavatlahility of & hearsay

. declarant for examination under Section 1203 has no effeet on the ad-

missibility of his hearsay statements. The subdivision forestalls any
argument that availability of the declarant for examination under Sec-

Iiion 1203 iz an additional condition of admissibility for hearsay evi-
enee. : . e e

b

subject matter
of the
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Seoction 12’-1'?

i< A

We reccmmend the following amend:nent-
£1237. Past recoliaclion renorded

‘_L_/__________QS_'U(Endeme of a statement previously made by a wit-
(a . Tess T8 1ot made inadmissible by the hearsay rnle if the state-
‘ ment would have been admissible if made by him while

testifying, the statement concerns s matter as to which the

witiess has insufficient present recollection to enable him to
teatlfy fully and accurately, and the sfatement iz contained

m wntmg whieh :
tad _{_ ) Was made at a time when the fact recorded in the writ-

¢inally occupred or was fresh in the witness’ memory;
¢ (2 1D Was mnade{ (1) by the witness himaelf or under his di-
) (1 sefion o {2} 0y s0ma oither person for the purpose of record-
TT fhe witriess’ statement at the time it was made;
f2) (i1 _- (CEP Is offered after the witness testifits that the statement
e} - he'Yade waa & true statement of such fact; and
‘;l Is offerad after the writing is authenticsied a5 an accu-
fd) (b L€ record of the statement.

_ ~'"F""“"“ Beetion 1237 provides & bearsay exeeption for what s
usually mfemd to as “*past recollection recorded.’’ Although the pro-
vigions of Section 1237 are taken largely from the provisions of Bection
-2047 of the Code of Civil Procedure, there are some substantive differ-

between Beection 1237 and existing.law.
1&—5%#‘“@ law requires that a foundation be laid for the admis.
Exist 1 ch evidence by showing {1) that the writing recording the

; statement was made by the witness or under his direction, {2) that the
* writing was made at the time when the faet recorded in the writing
: aetually oceurred or at another time when the fast was fresh in the
witneas’ memory, and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.’” Under Section 1237, however, the
writing may be made not only hy the witness himself or mnder s
direction but also by some other person for the purpose of recording
the witness’ gtatement at the time it was made, In addition, Section 1237
permits testimony of the person who recorded the statement to be used to
egtablish that the writing is & eorreet record of the statement. Snfficient
asgurznce of the trustworthiness of the statement is provided if the
declarant is available to testify that ke made & true statement and if
.the person who reeorded the statement ia available to testify that he
gragtely recorded the siatem
Necond, under ) r-:' on Y238 i- wtiting embodying the statemen
3 itgelf admisaible in evidence. Under present law, the declarant reads
he writing on the witness stand; the writing is not otherwise made .
pnﬁoftlzg_mrdunlees:tmoﬂemdmew&amebythemme’

B L L T R, - [
r

('b) The writing may be read into evidence, but the writing

itself may not be received in evidence unless offered by an adveru

> ° . Undsr subdivision (b}, as under existing law, the stetement

mist be read into evidence. See Anderson v. Souza, 38 cal.2d 825, 243

P.2d4 497 (1952). The adverse party, however, may introduce the writ-
ing as evidence. Cf, Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal.

Rptr. 882 (1963){dictum). ~30-
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Section 1241

We recommend the following amendment:
1241. Evidence of a statement is not made inadmissible by
the hearsay rule if the-deelarani-is-usavaileble-as-a-witness
and the statement:
{a) Purports to sarratey-deseribe; qualify or explain
ap-aety-eonditiony-er-evens-pereeived-by conduct of the declarant;
and
() Wae made while the dedlarant was pereeiving-the-aeky ..

eenditieny-or-event engaged in such conduct.

Comment. Under existing law, where a person's conduct or act is rej;,evant
but 18 equivocal or ambiguous, the statements accompanying it may be admjtted
to explain and make the act or conduct understandable. CODE CIV. PROC. -

§ 1850 (superseded by EVIDENCE CODE § 1241); WITKIN, CALIFORNIA EVIDENCE
§ 216 {1958). Some writers do not regard evidence of this sort as hearag;g'
evidence, although the definition in Section 1200 seems applicable to na.mr
of the statements received under this exception. Cf. 6 WIGMORE, EVIDE@

§§ 1772 et geq. Section 1241 removes any doubt that might otherwise exi;t
concerning the admissibility of such evidence under the hearsay rule. :
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Section 1250

At the Jamsary meeting, the Commission Airected the staff to reviee the

Comment to Section 1250 to include some discussion such as that appearing in

the revision helow:

Comment, Bection 1250 provides an exception to the hearsay rule for
statements of the declarant’s fhen existing mental or physicsl state.
Under Seetion 1250, as under existing law, a statement of the declar-
ant’s state of mind at the time of the statement is admissible when the
then existing state of mind iz itself an issue in the case. Adkins v. Bratt,

184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant’s then
existing state of mind is also admissible when relevant to show the
declarant’s state of mind at a time prior or subsequent to the state-
ment. Wafenpaugh v. Siate Teachors’ Relirewnent System, 51 Cal2d
675, 336 P.2d 165 (1959); Whitlow v. Durss, 26 Cal2d 523, 127 P.2d
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921);
Williame v. Kidd, 170 Csal. 631, 151 Pae. 1 (1915). Section 1250 also
makes a statement of then existing state of mind admissible to *‘prove
or explain-acts or eonduet of the declarant.’’ Thus, a statement of the
declarant’s intent to do certain acts is admissible to prove that he did

“those acts, People v. Alcalde, 24 Cal 2d 177, 148 P.2d 627 (1944) ; Ben-
jamin v. Disirict Grand Lodgs No. 4, 171 Cal. 260, 152 Pae. 731 (1915).
Staternents of then existing pain or other bodily eondition also are
admissibia to prove the existence of such condition. Bloomberg v. Laven-
thal, 173 Cal. 616, 178 Pac. 436 (1919) ; People v. Wright, 167 Cal, 1,
138 Pac. 349 {1914). , _

A statement i3 not admissible under Seetion 1250 if the statement
wes meade under circmmstances indieating that the statement iz not
trustworthy. See Evibence Cope § 12562 and the Comment thereto,

In light of the definition of ‘‘hearsay evidenee’’ in Section 1200, a
distinetion shonld be noted between the use of a declarant’s statements
of his then exiz{ing mental state to prove such mental state and the use
of a declarant’s staiements of other facix as cireumstantial evidence of
his menta! state. Under the Evidence Code, no hearsay problem is in-
volved if the deelarant’s statements are not being used to prove the
truth of their contents but are being used as circumstantial evidence
of the declarant’s mental state. See the Comment to Section 1200,

~ Section 1250(b) does not permit a statement of memory or belief to
be used to prove the fast remembered or believed. This limitation is
necessary to preserve the hearsay rule. Any statement of 8 past event
is, of course, a statement of the declarant’s then existing state of mind
~—his memory or belief—eoncerning the past event. If the evidence of
that state of mind—the statement of memory—were admissibla to show
that the fact remembered or believed actnally oceurred, any statement
narrating a past event would be, by a process of circuitous reasoning,
. admissible to prove that the event cccurred.

The limitation in Seetion 1250(b) is generally in accord with the law
developed in the California cases. Thus, in Estate of Andersom, 185 Cal,
700, 138 Pac. 407 (1921), a testatrix, after the execotion of a will, de-
clared, in effect, that the will Had been made et an suni’s request; this
‘statement was held to be inadmissible hearsay ‘‘becanse it was merely
a declarstion s to & past event and was not indieative of the condition

" of mind of the testatrix at the time she made it.”* 185 Cal. at 720, 198
Pac. at 415 (1921). ‘ T
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A major exception to the principle expressed in Section 1250{b) was
ereated in People v. Merkourdis, 52 Cal.2d 672, 844 P.24 1 (1959). That
case held that certain murder vietims’ statements relating threats by
the defendant were admissible to show the vietims’ mental state—their
fear of the defendant. Their fear was not itself an issue in the case, but

*  the court held that the fear was relevaat to show that the defendant had

engaged in conduet engendering the fear, 4.4., that the defendant had in

" faet threatened them. t the defendant had threatened them was, of

E

course, relsvant to show that the threats were earried out in the homi-
cide. Thus, in effect, the conrt permitied the statements to be nsed to
prove the truth of the matters stated in them. In Peopls v, Purvie, 56

. ©al2d 93, 18 Cal. Bptr. 801, 362 P.2d 718 (1981), the doetrine of the .

Merkouris case vas spparently limited to cases where ldentity is

an issue; . however, at least one subsequent decision has applied

the doctrine where identity was not in issue. See People v. Oonlpy_,
211 Cal. App-2d4 173, 27 Cal. Rptr. 543 (1962). '

=76 dogtiine of the Merkourii eass is repudiated in Section 1250(b)

because that doctrine undermines the hearsay rule itself. Other axocep-
tions to the hearsay rule ars based on some indidda of relisbility pe-
culiar to the evidencs involved. Peopls v. Brust, 47 Cal.2d 776, 785, 808 .
23 480, 484 (1957). The exception created by Merkourss is not based -
any probability of reliability ; it is based on & rationale that destroys
very foundation of the hearsay ruls. ‘

gr

To be distinguished from the Merkouris decision, however, aye
certain other cases in which the statements of & murder victim bave
been used o prove or explain subsequent acts of the decedeunt, apd

are not used as o basis for inferring that the defemdlant did the

acts charged in the statements. See, ¢.8., People v. Atchley, 53
cal.2d 160, 172, 346 P.2d 764, TT0 (1959); People v. Finch, 213 pal.
App.24 752, 765, 29 Cal. Rptr. 420, 427 (1963). Statements of a

decedent’s then state of mind--i.e., his fear-aimy be offered um‘m-
Section 1250, as under existing law, elther to prove that fear v?:en
1t 1 iteelf in issue or to prove or explain the decedent's sub~
seguent conduct. Statements of & decedent’ - narrating threats ar
brutal conduct by some other person may also be used as cirm
tial evidence of the decedent's state of mind--his fear--when t#;at

Pear 1& 1tself in issue or when it is relevant to prove or explain




)

the decedent's subsequent conduct; and for that purpose, the
evidence is not sublect to a hearsay objection for it is not
offered to prove the truth of the matters stated. See the Comment
to Section 1200. See also the Comment to Section 1252. But when
such evidence ig used as a hasis for inferring that the alleged |
threatener mst have made threate, the evidence falls within the

language of Section 1250(b) and is inadmissible hearsay evidence.

Section 1261

The Commission approved the following amendment at the Januvary mee.bing

1261. (a) Evidence of 3 atatement -1s not tmde- inadinissible
by the hearsay rule when offered in an action upon & claim or
demand againet the estate of the declarant if the statement was ¢
¢{a) made upon the personal knowledge of the declarant at a time
when the matter had bheen recently perceived Ly him and while his
recollection was clear . j-amd

{b) Evidence of a statement is inadmissible under this Sectien
if the statement was mede under circumstances such as to indicate ;
its lack of trustworthiness,

Section 1291

The Commission approved the amendment to subdivision (a) at the Ja!mary
meeting. Th addition, we recommend the amendment indicated to subdivisipn {b).

1201. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if the declsrant is unavailable as
8 witness and:

(1) The former testimony is offered against & person who
offered it in evidence in his own behalf on the former occasion
or against the successor in interest of such person; or

{2) The party against whom the former testimony is offered
was & party to the action or proceeding in which the testimony
wes given and had the right and opportunity to cross-examine the
declarant with an interest and motive similar to that which he
has at the hearingy-exceps-that-testinony-in-a-depesitiva-talien
in-mther—aetien-ané-testimay—siven— in-a-preliminary-examination
in-another-eriminnl-anetian-1is-n0i-made-admipggible-by-thia-parvagraph
against-ihe-defendant-in-a-eriminal-aetion-unlesgs-it-vas-reeecived
in-svidenge-ad-the-trinl-of-meh-otker-seiion,

<3h-
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{b)--Execept-for-objeetions-te-the-form-of-the-quesiion
vwhieh-were-net-made-at-the-iime-the-former-testimony-was-givony
ard-ebjeetiorne-Eased-on-eskpeteney-or-privilege-vhich-did-net
exigt-at-that-timey-the (b) The admissibility of former testimony
under this section 1s subject to the same limitations and objec- i
tions as though the declarant were testifying at the hearing ,

except that former testimony offered under this section is not

subject to objections to the form of the guestion which were not

nade at the time the former testimony was given and cbjections

based on competency or privilege which did not exist at that time.
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- “comment. Neetion 1291 provides a hearsay exeeption Tor “former

testimony offered acaiwet 5 nersen whe was a party te the proeeeding
in which the former testimony was given. For example, if a series of
cases arises involving several plaintiffs and but one defendant, Saction
1201 permits testimony given in the first trial to be used against the
defendant in a later trial if the conditions of adwsissibility stated in
tha section are met. _

Former testimony is admissible under Section 1291 only if the de-
clarant is vnavailable as a witness. . _

Paragraph (1) of subdivision (a) of Section 1281 provides for the

¢ admission of former testimony if it is offered against the party whe

offeredt it in the previous proceeding. Since the witness is no longer
available to testify, the party’s previous direet and redirect examina-

tion should be considersd an adequate snbstitute for his present right

to cross-examine the deelarant, .
Paragraph (2) of subdivision (&) of Section 1201 provides for the

: “admissibility of former testimony where the party sgzinst whom it is

now offered had the right and opportunity in the former proceeding
to cross-examine the declarant with an interest and motive similar to
that which he now has. Since the party has had his opportunity to
eross-examine, the primary objeetiori to hearsay evidenee—Ilack of op-
portunity to cross-examine the declarant--is not applicable. On the other

_ hand, paragraph (2) does not make the former testimony admissible

where the party against whom it is offered did not bave a similar inter-
est and motive {0 cross-examine the declarant. The determination of-
similarity of interest and motive in eross-examination should be based

.on practical considerations and not merely on the similarity of the

party's position in the two eases. For example, testimony contained in
& deposition that was taken, but not offered in evidence at the trial,
m a {ifferent action should be excluded if the judge determines that
the deposition was taken for discovery purposes and that the party did

~ not subject the witness to a thorongh cross-examination because he

sought to avoid a premature revelation of the weakness in the testimony

- of the witness or in the adverse party’s case. In such & situation, the

party’s interest and motive for cross-examination on the previous ccea-
ston would have been substantially different from his present interest
and motive. . » :

Section 1231 supersedes Code of Civil Procedure Section 1870(8)
which permits former testimony to be admitted in & civil case only if
the former procesding was an action between the sams parties or their

. predecessors in interest, relating to the same matier, or was a former

trial of the action in which the testimony is offered. Section 1291 will

 also permit a broader range of hearsay fo be introduced against the
defendant in 2 eriminal action than has been permitted under Pensl
Code Scction 686. Under that section, former testimony has been ad-
missible against the defendant in & criminal action only if the former
testimony was given in the seme action—at the preliminary examina-
tion, in & deposition, or in a prior trial of the action.

Bubdivision (b} of Section 1291 mekes it clear that objections based:
on the competence of the declarant or on privilege are to be determined
by roference to the time the former testimony was given. Existing Cali.
fornia Yaw is not clear on this point; some California decisions indicate
that competency and privilege are to be determined as of the time the
former testimony was given, but others indicate that these maiters are
to be determined as of the time the former testimony is offered in evi-
dence. Bee Tentattve Recommendation and a Study Eelating io the

- Uniform Rules of Evidence {Article VIII. Hearsay Evidence), 6 CaL,

Law Revimow Coxm’n, Rer, Ruc. & Stumies Appendir at 581-585
{1964), _

Subdivision (b) also provides that objecticns to the form of the ques-
tiocn may not be used to azclude the former testimony. Where the for-
mer testimony ig offered under paragraph (1) of subdivision (a), the
party against whom the former testimony is now offered phrased the
question himselt; and where the former testimony is admitted under
paragraph (2} of subdivision (&), the party against whom the testi-
mony is now offered had the opportunity to object to the form of the

guestion when it +was asked on the former occasion. Hence, the party °

is not permitted to raise this technical objection when the former testd.
mony is offered against him.

-y




gection 1292
C

We recommend the following amendment:

§ 1292, Former testimony offerad against person not o party fo

former proceeding

1292. {a) Evidence of former testimony is not made inad- -
reiasible by the hearsay rule if:

{1) The declarant is unavailable as a witness;

(2} The former testimony is offered in & eivil action or
sgainst the prosecution in a criminal action; and

{8) The issue is such that the party to the action or pro-
ceeding in which the former testimony was given had the
right and opporfunity to cross-examine the declarant with an
interest and motive similar to that which the party against
whom the testimony is offered has at the hearing. :

(i-)—-&teept—far—e‘hﬁeetiaaﬂ-hae&-en—eou;eteney—ér:mmm
whieh-did- not-exigb-at-the-time-she-Former-Lestinony-vas-giveny
she (b) The admissibility of former testimony under this
section is subject to the same limitations and cbjections as

though the declarant were testifying &t the hearing, except that

- former testimony offered under this section is not subject to

C ' objections based on competency or privilege which did not exist

at the time the former testimony was given.




Section 1410

We recommend the following amendment:

1410. A-writing-ie-suffieiently-authentieated-so-be
reeeived-in-evidenee-if-there-is-any-evidence-suffieieni-do
sugtain-a-£fipding-of-the-muthentieity-of-the-writingy-ard
Nothing in this article shall be construed to limit the means

by which the-authentieity-of a writing may be shewn authenticated

or m_e_d.

Section 141k

We recommend the following amendment:

141k, A writing mey be authenticated by evidence that:

(a) The party against whom it is offered has at any time
admitted its authenticity; or

{b) The writing ie-preduced-frem-ihe-ewsiedy
of-the-party-againsi-whom-it-is-offered-and has been acted upon

by him as authentic.

Section 1415

We recommend the following amendment:

1415. A writing may be authenticated by evidence of the

ausheniiedty geruineness of the handwriting of the maker.

Section 1417

We recommend the following a.mendment;
1k17. The authemtieity genuineness of handwriting, or
the lack thereof, may be proved by a compariscon made by the trier
of fact with handwriting (a) which the court finds was admitted
-38-
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or treated as autheniiz genuine by the party against whom the

evidence is offered or (b) otherwise proved to be authemiie

genmuine to the satisfaction of the court.

Section 1418

We recommend the following amendment:

1418. The sukkentieidy genuineness of writing, or the
lack thereof, may be proved by a coumparison made by an expert
witness with writing (a) which the court finds was admitted or
treated as suibentie genuine by the party against whom the
evidence is offered or (b) otherwise proved to bhe awbhemiie

grmine to the matisfaction of the court.

Section 1419

We recommend the following amendment;

1419. Where a writing whose geruineness is sought to be

inbtredueed-in-evidenee proved is more than 30 years old, the
compariscn under Section 1417 or 1418 may be made with writing !
purporting to be authertie genuine, and generally respected and
acted upon as such, by persons having an interest in knowing

whether it is authenidis genuine .

Title of Article 3, Chapter 1, Division 11 {commencing with Section 145Q
We recommend the followilng smendment:

Article 3. Presumptions Affecting Acknowled_ged Writings

and Oz_fficia.l Writings

Section 1"562

We recommend the following amendment:
' -35-




1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered and
the custodian had been present and testified to the metters stated in
the affidavit. The affidavit is admissible in evidence and the masters

stated therein pursuant to Sectlon 1561 are presumed true. When

more than one person has knowledge of the facts, more than cone

afflidavit may be made. The presumption established by this

section is & presumption affecting the burden of preef producing

evidence.

Comment. Section 1562 supersedes the provisions of Code of Civil
Procedure Section 1998.2. Under Section 1998.2, the presumption provided
in this section could be overcome only by a preponderance of the evidenge.
Section 1562, however, classifies the presumption as affecting the burdeﬁ
of producing evidence only. See EVIDENCE CODE §§ 603 and 604 and the
Comments thereto. Sectlon 1562 makee it clear, too, thet the presumption
relates only to the truthfulness of the matters required to be stated i#
the affidavit by Section 1561. Other matters that may be stated in the ;
affidavit derive no presumption of truthfulness from the fact that they

have been included in it.




