12/21/64

Memorandum 6%-3
Subject: Projects to be undertaken for the 1967 legislative session.

At its October 1964 meeting, the Commission discussed briefly the
general nature of the projects tc be undertaken for the 1967 legislative
session. There seemed to be general agreement that & number of relatively
small topics should be studied during the next two years, rather than one
large topic.

This memorandum has been prepared to permit the staff to plan our
program, both _short range and long range. We outline below waricus policy
decisions for Commisslon consideration. BExhibit I (pink pages) is a 1ist

of topics on our current agenda.

l. Jong range program. Assuming that we plan to take up a mumber of

relatively small topics for the 1967 legislative session, we should take
into account in our planning our msjor recommendations to the 1969 snd 1971
legislative sessions. The staff recommends that we plan to submit a compre-
hensive Eminent Domain Statute for enactment in 1969 and a revision of the
statutes relating to attachment, garnishment, and exemptiond from execution
in 1971. Accordingly, we suggest that some preliminary work be carried ocut
on Eminerit-Domaln during the next two years so that we can subtmit a recom-
mendation on tiiis subJect in 1969. Also, we suggest that we plan to have
the study on attachment, garnishment, and exemptiorg from execution in our
hands early in 1968 sc that we can begin our study of this toplec with a

vi:_afw to making & recosmendation in 1971.
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2. All toplics relating to Criminal Law and Procedure should be dfopped

from our current agenda {with an indication in the 1966 Annual Report

that we have dropped these topics).

Comment. As you know, Chapter 1787 of the 1963 Statutes created
a8 joint legislative committee to revise the penal laws and procedures.
The scope of the assignment of this committee will cover a ounmber of
topics already assigned to the Commission. There is no need to con-
tinue the Commission's authority to study these topics. We would not
want to duplicate the work of the joint legislative committee and, to
the extent we can assist the committee, the 1963 statute contains
authority for us to make studies and recommendations upon request of
the comittee:

(e) The Committee may request the California Iaw Revision

Commission to prepare research studies and recommendstlons
relating to specific portions of the committee's assignment
under Secticn 2. To the extent that funds are awvailable to the
Commmission, the commission shall prepare such research studies
and recompendations and shall submit them to the committee.

The committee may take such action with respect to the recom~
mendations as it considers appropriate.

Accordingly, the staff suggests that the following topies be dropped
from our agends of topics and that our 1966 Annusl Report indicate
that these topics have been dropped from the agenda:

al

Whether the law relating to habeaus corpus proceedings, in
the trial and appellate courts, should, for the purpose
of simplification of procedure to the end of more ex-
peditious and final determination of the legal questions
presented, be revised.

Whether the law relating to bail should be revised.

Whether the law respecting post conviction sanity hearings
should be revised. .

Whether the separate trial on the issue of insanity in criminal
cases should be abolished or whether, 1f it is retained,
evidence of the defendant's mental condition should be
admissible on the issue of specifie intent in the trial
of the other pleas.

Whether the provisions of the Penal Code relating to arson
should be revised. '




3. All previocus recommendations that have not been enacted into law should

be reviewed with a view to making a new recommendation to the 1967 legis-

lative session where justified.

Comment. The Commission has made a few recommendstions in the
past that have not been enscted as law. The stall suggests that

these recommendations be reviewed to determine whether a new
recommendation on these subjects should be made to the 1967 legis-
lative session. For example, we believe that 2 recommendation on
moving expenses when property is acguired for a public use should
be made to the 1967 legislature. (In some cases, this might re-
guire that we obtain authority at the 1966 session to study the
topic upon which we made the recommendation.) If this seems
desirable to the Commission, we will prepare a memorandum con-
cerning this matier.

4., The staff suggests that some attention be devoted during thg_next two

years to the topic of Condemmation law and Procedure.

Comment. As previously indicated, the staff is hopeful that the
Commission will be able to recommend s comprehensive Eminent Domsin
Statute for ensctment at the 1969 legislative sessicn. In order to be
in & position to make such a recommendation in 1969, we should make
some progress on this topic during the next tvo years. We have a
series of studies that completely cover this field, but the studies
are rapidly becoming obsoclete.

5. The staff suggests that the following topies be atudied during the next

two years with a view to making recommendatlons to the 1967 legislative
sssion.

Compent. It is difficult to establish any priority on these
topics because most of them require considerable staff work before we
can present them for Commission consideration. We plan to present
those topics upon which we have a fairly adeqguate research study for
your congideration during the next few months. As we complete work
on the background research on the other topics, we will bring them to
your attention.
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"Whether an awsard of damages made 16 a i i
e an &w ) ‘ . married person in &
p ied___pet?sig _aet:mn shonld be the geparate property_ of such

We have s research study on this topic.

Whether & trial court should have the power to require. u

¥b : : a8 & con-
dition of demy‘fxig & motion for 4 new trial, that theimrt:;r 0pp0:i{;1ré
the motion gtipulate to the entry of judgment for damages in
excess of the damages awarded by the jury.

We have a regearch study on this topic.

.s: A stedy to defermine whether the jury should be outhorized
_fo take a writien copy of the court's instroctions inte the jury
rsom in civil as well as erimina) cases.

Yeual Code Section 1127 anthorizes & written copy of the court’s
ingtruetions 0 be taken into the Jury voom in eriminel esses. It has
been held, however, tha! Sections 612 and 614 of the (ude of Civil
Procedure precinde pernuitting & jury In o civil case to take & weitten
copy of the instruetions inte the jury room ™ There seems to be ve

ressen why the rule on this matter shonld wof be the same in both

civil and eriminal cases. )

Talang Instructions to the Jury Boom: Sepate Bill No. 38, which
was drafted by the Commission to effectuate its recommendation cn
this subject, wae introduced by Senator Dorsey.™ Following cirenlation
by the Commission to intercsted persons threughout the State of ils
recommendsation and study on this matter, a number of questions were
?msed by members of the beneh and bar zelating to practical problems
{twohied in muking & copy of the court’s instructions available to the
Jury in t.he Jury rooin. Since there wonld not have been an adequate
opportunity to study these problems and amend the bill daring the
1957 Besgion, the Comumission determined not to seek ensstment of the

_ bill but to hold ihe msatter for further study.

We will need t¢ prepare a staff research study

ont thia tepice




As to determine whaether the law selating to 30
ﬁ'— eriyh:gﬁuld be revised. We have no mgegarcﬁa' ﬁ%pgn M'Eapic- '
In the recent case of Esfule of Nolen 3 the California Distriet Court.
of Appeal held that two savings bank acecunts in California totaling
$16,000, owned by the estate of & decedent who had died without heirs
white domiciled in Montans, escheated to Montana ratber than Cali-
fornia. The Supreme Court denied the Attorney General’s petition for
hearing.™®
There is little case authority as to which state, as between the domi-
cile of the decedent and any other, is entitled to escheat personal prop-
erty.®® In some cases invelving bank aceounts it has been held that they
escheat to the domieiliary state; ®* m others, that they escheat to the
- gtate in which the bank is located.®® The Restatement of Condlict of
» Laws takes the position that persenal property should escheat to the
state in which the partisular property is administered.?
* In two recent cases California’s ¢laim as the domicile of the decedent
to escheat personal property has been rejected by aister atates where
the property was being administered, both states applying ryles favor-

“able to themselves 37 The combination of these decisions with that of
the California court in Xstate of Nolan suggests that California will
lose out all around ax the law now stands, .

135 A.CLA. (.&ufnst 1E, 1866).
}E soEms M"t'o‘%‘e"welf aatﬂio% ltiﬁ't)hu operty eacheals to the atate of its slt
o the o L8,
RESTATEMENT, CONFLICT oF Laows Bacﬁpgn 28% {1934); 3 Brara, CoNFPLICT OF Lawi
Bectlon 2541 (19385) ; 18 AM. Jux., Nsckeat Bection 8 Sl’!l}. . '
. MTIn re Lyons Eltatle:. 175 Wash, 115, 24 P. 24 615 {1828) ; of. In re Hall Co;:lper Ca., L
46 Arig, %70, 50 P, 23 350 (1635) {ihin cape Involved escheat of uncluimed shares
of & eorppration). "

=i R S 4 M 0 2,00 7 0051 o M
® RERTASEMAENT, CONFILCT oF Laws Bectlon £64 (1934). o

, & . A; study 1o ;i:t;rmina wheazr the law gllnﬁng to the rig'l:: .
of a good faith improver of. proj j ipg to_ onother
shnuldgba revisad. ﬁesaardlprs?% il’olmgua'bﬁ 'on this topic

The common law rule, eodified in Civil Code Section 1013, is that
when a person affines improvements to the land of another in the good
faith belief that the land is his, the thing affixed belongs to the owner
of the land in the absence of an agreement to the contrary. The commen
Iaw denies the innoeent improver any compensation for the imoprove.
ment he has eonstructed ¥4 except that when the owner has knowingly
permitted or encouraged the improver to spend woney on the land
without revesling his claim of title the imaprover can recover the value
of the improvement,’” and when the owner sues for damages for the
ireprover’s use and occupation of the land the jmprover can set off
the value of the improvement.®®

About three-fourthe of the states have ameliorated the common law
rule by the enactment of ‘‘betterment statutes’’ which make payment
of compensation for the full value of the improvement a eondition of
the owner’s ability to recover the lend. The owner generally ia given
the option either to pay for the improvement and recover possession
or to sell the land to the improver at jts valee excinding improve-
ments.?” Uspally no independent action is given the improver in pos-
session, although in some states he may sue directly if he first gives up
the land.*® .

California, on the other hand, grants the improver only the limited
relief of set-off ¥ when the owner sues for damages and the right to
remove the improvement when this can be done.® It would seem to be -
mjust to take a valwable improvement from one who built it in the
cood faith belief that the land was his and give it to the owner as a
compiete windfall. Provision should be made for a more equitable
adjustment between the two innocenfparties . _ . . .
“Fard v, Holton, & Cal 319 (1856) Kinard v. Kaelin, 23 Cal, App. 363, 134 Fac 370

[}

# e wvements, 6 CaL, Juz.2d 194, 198-203 (1946). .
L rie. § Whent (U8 1, 81-23 (18333,

" Ferrter, A Proposed Ualijorwia Sintute Compenasaling Iunocent Improvery af
se;ceuuy, 16 Canm'.wl.. Rev. 153, 180-83 (1837); ATEMENT, RESTHUTION D 148
(1836).

T Improvements, 27 A, Jum 280-81 (1940} and discowsion of cades and statotes
- Sofn Jensen v. Probert, 174 Ore. 143, 148 P.2d 248 {1944).

#0, Coox Oy, Pro-. § 741,

man C1v. Conr 3 310135,
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'P + A study to determine whether Civil Code Section 16%8 should
% be repealed or revised. :

Section 1648 of the Civil Code, which prevides that a eentract ic writ-

ing may be alered by a4 contract in writing or by an exesuted oral

agreement and not otherwise, wight be repealed. It freguently frus-
trates conteactaal intent. Morepver, two avoidance technigques have
been developed by the courts which considerably limit its effective-
nesa, ¥ One technigne is 1o hold that & sabseguent oral agresment modi-
fying a written contract is effective hecause it ig exeruted, and perform:-
ance by one party ooly has been held sufficient to render the agreement
executed.® The second techmigque is 1o hold that the subsequeni oral
agreement rescinded the original obligations ¥ and substituted a new
contract, that this s not an “alteration’” of the written contract and,
therefore, that Section 1698 is not applicable.¥ These techniques are not
& satisfactory method of ameliorating the role, however, becanse it is
necessary to have a lawsuit to determine whether Section 1698 applies
in a particular case, -

1£ Section 1698 is to be retained, the guestion arises whether it should
apply to all contracts in writing, whether or nof required to be written
by the statute of frauds or some other siatute. Tt is presently held to
apply to all contraets in writing %% and iy thus contrary to the comnmon
law rule and probably contrary to the rule in all other states. This
interpretation has been criticized by both Williston and Corbin who
suggest that the language is the result of an inaccurate attempt to
codify the common law rule that contracts required to be in writing ean
only be modified by a writing.%®

o g Note, 4 Hasrrwes Lo B9 (3552 ' ‘ : : Coe

bsd D.BL. Gm‘!bt:yi Hons Const. Co, v. Peane, 38 Cal.2d 429, 248 P.2d 846 (1352).

W Ojvl] Code Secifon 1628 permits rescieaion of a contract by mutaal aesent.

“ MeClure v. Albertl, 148 Cal, 34%, 212 FPac 204 (lsﬂai)c {resctealpy of executory writ;
ten cuntrast by oral Rersemont) @ Treadwell v, Nickel, 184 Oal. 243, 228 Fac. 24
(1924 fremcisalon of written contract by saostitpted oral contract).

P A Smibth Co. v, Muller, 201 Cul, 219, 955 Fac, 411 (1937). , .

& 2 (ToRErN, CONTHACTS § 801 (X513 & ’W}.Lusm:\i. CoNTRACTRE § 1828 [Rev, &, 1338},

We will need to prepare a staff research study

on this tepic.
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g A study to determine whather the low respecting the rights

of a lessor of property when it is ohandoned by the jessce .

should be revised,

Tinder the older common law, a lessor was regarded as having con.
veyed away the entire term of years, and his only remedy upen the
lossee’s abandonment of the premises was to leave the property vacant
and sme for the rent ag it became due or to re-entor for the lmited
purpose of preventing waste. 1F the Jescor ropossessed the premises, the
lease nnd the Jessor’s rights agsinst tie lessee thereunder were held to
be terminiated on the theory that the tengnt had offered to surrender
the premises and the lessor had accepled, _

In California the landlord can leave the premises vacant wpon
ebandonmert and hold the lessee for the reat, The older rule in Cali-
fornia was, however, that if he repossessed the premises, there was a
surrender by operation of law and the lamdlord last any right to rent
or damages against the lessee 55 Maore recentdy it has been held by onr
courts that if the Jessor re.emters or re-lets, he can sue at the end of
the term for damages measured by the differeuce hetween the rent due
under the original lease and the amgount reconped under the new lease ™

Should the landlord not be given, however, the right to re-entzr and
sue for damages at the time of abandonment? In sowe states this has
been allowed, with certain restrietions, even in the absence of 8 clause
in the Jease.®” And it has been held in many states thati the landlord
may enter as agent of the tenant end re-lease for a period not longer
than the erigingl lease at tbe best rent availabde, In this case, the eourts
have said, the Jandlord hag not accepted a surrender and may there.
fore sue for damages. But this doetrine was repedisted in California ¥
and it is doubtful that it ean be made available to the lessor without
legislative enactment.®® C -

Civil Code Saction 3508 provides that the parties 1o a lease may pro-
vide therein that if the lerses breaches any term of the lense,

the lessor shall therenpon be entitled to recover from the lessee
the worth at the time of such termination, of the cxcess, if any,
of the amonnt of rent and chargos equivalent to rent reserved in
the lease for the balapce of the stated term or any shorter period
of time over the. then ressonable rental value of the premises for
the same period.

The. rights of the lessor under such agreemont sball be eumula-
tive to ali other rights or remedies * * % |

Thus the landlord is wel} protested in California if the lease so pro-
vides. The questitm is whetber he should be similarly protected by
statute when the lease does not so provide.

W Welrcme v. Henn, B0 Cel, 547, 27 Pac. 366 (1891),

w e Hart v. Allen, 26 Cal.zd 529, 161 P.24 453 (1848), 34 Cazar. L. Rxv. 262 (1846). .

This crae SPpears to invelve e partlal repudlation of Welcome ¥, Hews, 90 Cal. 5017,
27 Pae. 344 (1891)‘.

* Sagamore Corp, v. Willsutt, 124 Conn, 315, 130 Atl. 464 (1936} cirame of only ane
year, BO not & strong huldingz) :?“ﬂr":bl‘e{%};’l’;s Pa. 370 (188%).

mWelrome v, 3 49 Cal. GOV, 27 Fac. 389 ( f .

o See Dnrelch v.e?trné o Co, '103 Cal App.2d §77, 230 P34 10, 23 Cavr. L, Ruv. 688

(1881}, _

Wo have a research study on this topic.
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E) A study to determine whether o former wife, divorced in an

gr  occhion in which the court did not have personal jurisdiction
over both parties, shouwld be permifted to mairain an oction
fer support.

After we requested aithority to make a study of this
topics the Supreme Court held that a spouse did hawe the
right rto maintain an action for suppert after an ex parte
divorcas The ressarch study that we have on hand was prepared
before the Supreme Court decision. Hence, we will need =
gbtaff research study before wo can determine whefher any ‘
statute is needed on this subject,
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¥
éﬁ A study to delermine whather Sectfon 1974 of the Coda of Civll
' Procedurs should be repecled ar revised.

Section 1574 of the Code of Civil Procedure, enacted in 1872, pre-
vides that no evidence is admissible to charge a person upon a repre-
sentstion as to the ¢redit of a third person unless the representation, or
scine memorandur thereof, be in writing and either subseribed by or in
the handwriting of the party to be charped. Sectiorn 1974 is open to
the eritigism commonly leveled at statutes of frauds, that they gheltar
more fraunds than they prevent. This regult has been avoided by the
courts to & eonpiderable extent with respect to the oripinal Btatute of
Frauds by liberal conutruction of the Sintute and by creating nusmerous
exceptions to it® However, Section 1974 has been applied sirictly in
California. For example, in Bavon v. Longe™ an action in deceit failed
for want of & memorandum against a father who had deliberately mis.
represented that his son was the beneficiary of a large trust and that
part of the principal would be peid to him, thus inducieg the plaintiff
to transfer & one-third interest In his husiness on the son’s note.

(nly & few states have statuiss shwilar to Section 19745 The eouris
of gome of these states have been more restrictive in applying the
statute than hag California. Thus, soms eouris have held or said that
the stztute does not apply to nudsrepresentations made with intention
to defrand % but fravdalent intent will net avoid Seetion 1974.57 Again,

.zome states hold the stetute ivapplicable when the defeadant had an
intevest in the action indueed,®® but this interpreiation was rejected in
Bank of dmerica v. Western Construetors, Jne.® And in Carr v,

Peium ™ the Caiifornia court failed to apply two limitations to Hee.

tion 1974 which have boen applied to cimilar statctes elsswhere: ()
congtruing a particular statewent Lo ba a misreprescntation congerning
the ‘lmluﬂ of property rather tham ope &% to the eredit of a third
persnn; (2 relusing to apply the staiute where there i a sonfiden-
tial relathiomship imposing 4 duty of Giselozure on the defendant.®
Im’ieed, the only reported cuse in which Section 1374 hes been held
ingppiicable was one where the defendane had made the representstion
about @ corporation which was kis alter ego, the rourt holding that the
representation was not one eoncerning a thivd perpon,®

Section 1974 was repealed ua a part of an omnibus revision of the
Code of Civil Procedure in 1201 7 but this act was beld woid for uneon-
stitutional defects in form.™

o 3 Wiills, The Biatutd 8 Froude—4a Legal dnockronism, 3 Inn. L J. 427, 523
%‘w&) £ CoubIN, CONTRACN, présior (L9E0). ! '

o a2 Qgl, Zd T1R, 20" .24 411 (11}49
ok gm.xﬁ?%z iannérﬁgrg 453!5?2;)4 3 ug 5 :;:Jrev el 19871 ; Cradi-——iepresentablons—-
riting., n
-5 .. Clark v. Dunbam Lamber Co,, 86 Ala, 220, F 8o, 66 (1283) ; W, 8. Jenking
*% €6 Btandrod, 48 Tah0 611, 7af Pac S5 300 Taetury ¢ of Bank of Com-
meroe & Trust Co. v, Sahoun um!a. E

& Backjord Slirshaz, 22 'I'J. Bad 850 au (133’-' POAIT W,
'rkjfgm ;33 C‘a.! rma 2?».. 2-5 Efmd 195 (1988) a.ﬁ Cutler v. Bolien App.id
31, 51 "Bhg 6k {19355, Acoord: Cook v Chare NI, 104 Ind. iél i N.E. 768
(ISS'} KEnight v. Rawlingy, 20F Mo, 412 T B.W. 38 {1307).

5 S , Dinsmore v. Jacobsen, 242 Mink, 192, 218 NW’ 908 L328).
© 110 Gl App 20 186, $42 P.2d 456 (1902},
%’IS {Tal. .:i'plp .ZT-i 2-1 P L8E (3 J33L

alzer tussoll, 188 Mase 59, 41 NI 8¢ r‘Iﬂottr (rapresenbiution ay fo the finan-
o] credit of 4 eoTporailon. mads 1o judues the purchass of shares ta the corpo-
ration, hald 0 be o capresentation of fact Pesrifg wpon value of the gharcs and
thue ;of wifh[n ihe stetute).

W Sen e.g, W, @, Janking & Co. v, Btapdred, 46 Idn.ho 614, 269 Pac. 53¢ (1328} (mls.
:epn.aantaﬂun made in violation of Aduciary relationship held not within .sts.r.utag

T Grant v, United rs:atea Eler.tmniua Corp,, 128 Cal. App.2d 173, 210 P.2d 64 (1854

 Cal. Hizk 62, ¢ 102 i1Y.

= LaWik ¥. Dunbe, 124 w2 55T a6 Pac. 475 ason).

we will need bo prepare & gtaff research study o

s tapice




TTTFTTT A study fo determine whether Yehicle Code Section 17150 shovid be
4 revised or repecfed insofar os it imputes the contributory negligence of

the driver of o vehicle to 5 owner.

The 1857 Legislature directed the Commission to undertake a study
“‘to determsine whether an award of damages maile to & married person
in a personal injury aetion should be the separaie property of such
married person.’’%* A study of this subject involves more than a de-
termination of the natore of property interests in damages recoversd
by & married person in a personal mjury sotion; it alse involves the
guestion of the extent to which the contributory negligonce of e
spouse may be imyputed to the vther,

Prior to the enactment in 1957 of Seetion 1635 of the Civil Code,
damages recovered by s married person in a personal Injury melion
were eamyaunity property. Henee, the courts imputed the contributory |
negligence of one spouse to the other because the maglipent sponse
otherwize would share in the ecompensation paid for an injury for which
he was partially responsible, The result was that & nonneglizent sponse
'was in many instances fotally deprived of compenration for mjuries
negligoutly consed by others. Bectiovn 163.5 prevents sueh imputation,
but it has created many other problems thal need legislative solntion.

The Comnlssion’s preliminary study of these problems has revealed
another problem whirh cuis across any reeommendaiion whick the Com-
mission might meke in regard to the property nature of a mneried
parson’s personal injury dasnages. Many, i not wost, actions for ihe
recovery of darmages for persupal injuey nowiich the eowirivutory
neglipence of 2 spouse Is & fector arise oot of velbele avcidenty. Benause
contributory negligenee iz kmymted to vehicle owners under Vehiele
Code Section 17150, the poetential resubls in terms of Hability are cuiie
varied and complex when an sutomobile carsying & warried coaple is
involved in an accident with a vehicle dviven by a thind party and
bath iae driver spouse and the third party ave neplizont. Wheiber the
Innocent spowse may recover doameges from g neglivent third party
depends in large part npon suel Lactors—nob germane to the guestiom
of calpability --as whetlier the antorobile was Leld s community
property or as joint tepaney property and whether ¢ husband or a
wife was driving when the Inuncceni spouse was fnjured. In meny
gitnatiors, it is imposeible te predict with certainty what the result
would be.

M A wiudy to determine whethet an awand of danepes made 10 a married perpon in
a persona] injury actien should be the federate properiy of sueh wurried person.
o), Stats, 1957, Res. Ch, 202, p. 4589,
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It ig elear that if a wehicle is eomwmurity property registered in the
name of the husband or in the names of both spouses, the coniributory
negligence of the husband will not be imputed to the wife, but the
contribntory negligence of the wife will ba Imputed to the husband.
These resuliz flow from the fact that the hosband, as manager of the
eormnunily properiy, is the omly spouse who can consent (within
the meaning of Section 17150} to the other’s usge of the vehicle. Ou the
sther band, if the vehiele is community proporty registersd jn the wife’s
namne, the contributory negligence of the wife will probably be imputed
to the husbhand and the husband’s contribotory negligence may possibly
be imputed to the wife, but there results are not predictable with cor-
tainty. It is also clear thaf if the vebicle iz held in joint tenancy, the
negligence of one spouse is imputed to the other in all cages becanse each
joint ewner may consent (within the meaning of Beetion 17160} to the
use of the vehicle. Towever, if the vehicle is eommunity property but
is registered in the names of both spouses jointly, it is not clear whether
the irue nature of the property can be shown to preveni imputing the
ecniribntory negligence of the husband driver to the wife.

The problemsy arising out of Vehiele Code Seetion 17150 are not eon-
fined to cases in which married persons are involved, 1§, for example,
an awtomobile owner is A passenger i his own automobile and iz in-
jured by the eouenrring nspligence of the driver and a third persen,
he cannot recover damages from the third persom, for the driver’s
contributory negligence is imputed to him. He conld formeriyv recover
from the driver on esfablished prineiples but Section 17158 of tie
Vehicle Code, originally enacted to protect against frandulent ciaims
and collusive suils, was amended in 1961 to provide that the owner
can no Jonger recover from the driver. Hence, an innecent vehivle
vwner, injured by the coneurring pegligence of his driver and avother,
can now recover damages from no one.

A primary purpose of Section 17150 would apprar to ha o profect
innocent third parties from the careiess nse of vehivles by finanewily
irresponsible drivers. This protection is achieved by is provision that
& vehicle owner is liable to an innocsnt third narty for its neplipent
operation. This palicy is not, of course, furtharad by depriving .
eent wvehicle owners of all piphts of action azainst negligent third
parties. However, another purpose of Section 17150 weay be to ddis-
eourage vebicle ownpers from lending them to careless drivers, This
poliey might be Parthered by deaying the owner the right W recover
apaingt negligent third puarties,

The Commizsion believes that a stody shovld be made o determine
what policies Seetion 17130 should seek {o zocomplish. It may be that
better ways ean be found to eomtrol the lending of vehicles and to allo-
cate the visk of injory lo the owner of a vehicle by another than 1o
impose the eatire risk on the one person involved who is not negligent.
Accordingly, the Commission vecommends that it be authorized to
study whether Vehicle Code Seetion 17150 should be revised or vepealsd
insofar as it imputes the contributory negligence of the driver of a
vehiele to its owner.

We have a research study om this toples




Determination should be made, after a report from the staff, as to

whether the following topics are puitable for s Commission recom-

nmendation.

a. Whether Section TO31l of the Business and Professions Code, which
precludes an unlicensed contractor from bringing an action .'-I:o
recover for work done, should be revised. |

{This topic may involve policy considerations not suitable
for Commission determination.) |

b. Whether the doctrine of election of remedies should be abolished
in cases where relief 1s sought against different d.e:renﬂa.nts.-

(Our consultant reported that no legislation is needed on
this topic; the courts are working cut any problems that

may exist.)

7. Research consultants are needed on the following topics. We do not

plan to make sny recommendations to the 1067 legislature on these topics.
a. Bpecific problems in govermmental tort liability.




b{ Wheilier the law relafing to the rights of 2 putative spouse should
be revised.
Ce Whether the law respecting jurisdiction of eourts in proceedings:
affecting the eustody of children should be revised.®
d, Whether the law relating to attachment, garnishment and property
exempt from exeeution shenld be revieed.” o
‘Whether the Small Claims Counrt Law shoald be revised® =
QE-Whether partnerships end unineorporated associations shodld be
‘permitted to sue in their common nsmes and whether the law
yelating to the use of fietitious names should be revised.™
Se'Whether the law relating to the doetrine of mutuality of remedy
'in mitg for gpecific performanee shonld be revised.® ..
ﬁ"‘n:}’hether California statutes relating to service of process by pub-
“lication should be revised in Night of recent decisions of the Uniied
‘States Supreme Conrt.!® .
1 JVhether the various sections of the Code of Civil Procedure relat-
ing to partition should be revised and whether the provisiona of the
Code of Civil Procedure relating té the confirmation of partition
- sales and the provisions of the Probate Code relating to the con-
« firmation of sales of real property of estates of deceased persons
» should be made uniferma and, if not, whether there is need for
clarification as to which of them governs confirmation of private
- judicial partition sales.®

Regpectinlly submitted,

John He Delionlly
Bxmoutive Secretary




e
Memo O5=3

EXHIRTT T

CALENDAR OF TOPICS FOR STUDY
STUDIES IN PROGRESS

Doring the vear covered by this report, the (‘ommission had on its
agenda the topics Iieted below, each of which it had beer anthorized
and directed by the Legicdlature to study. The Commission proposes to
continue its study of these topies.

Studies Which the Legislaivre Hag Diveeted the Commission To Maks’

L

3]

5.

1.

Whether the law of evidence shounld be reviged to conform to the
Uniferm Hules of Evidence drafted by the Natiomal {onference
of Commissioners on Uniform- State Laws and approved by it at
its 1952 annual conference. : .

‘Whether the law respecting habeas sorpus proccedings, in the trial
and appellate eourts, ghould, for the purpose of simplification of
procedure to the end of more expeditions and final determination
of the legal guestiona presented, be revised.

. Whether an award of damages made to a married person in a

perzonsl injary aection should be the separate property of such
married person,

Whether a trial court shonld have the power to require, as a con-
dition of denying a motion for & new trial, that the party apposing
the motion stipulate o the entry of jadgment for damages in
excess of the damages awarded by the jury.

Whether the laws relating to bail should be revised,

6. Whether the law and proeedure relating to ecmdemnaticn sbould

ha revised in order to safeguard the property rights of private
citizens.? ,

‘Whether the doetrine of sovereign or governmenial immunity in
California should be abolished or revised.?

1 8ection 10535 of the Gowvernment Code provides thai the Commisslon shall study, in

addition to those to which [t recommanda and which uwvﬁ by the
-i:.atgialatu;o.ﬁ:;zy t which the Legislature by comcurrent tien refers to
t for suc ¥, .
The leglsiative directives to make theso atudies are fonnd in the following :
Nos. i and 2: Cal. Stais. 1959, Res, Ch. 13, p, 364,
Moz 3 and +: Cal. Stais, 1337, Res, Ch, 202, p. 4559,
No. 6: Cal. Stata, 1557, Ben. Ch. 287, tn 4744
Na. 61 Cal. Stata 1958, Res. Ch. 43, p. 243,
Ne. 7: Cal Siata,. 1367, Res Ch. 202, p. 4689,

£ Bag Resommendation ond Rindy Kelating fo Kvidenoe in Ewminont Domain Proceed-

inge; Recomuendaiion and Study Belating to Tabing Posseswion aud Faasaye. of

it in nt Domoin Proceedings; Recommondation and Siwiy Relating o
the Relmbdurssmemt Jor Moving Krpenses Whesn Froperiy e Acquired for Public
Use, 3 Cal. Law Ryvisior CoMM'H, Reg., et & Syopres, Recommendations and
Btudies at A-1, B-1, and €1 (1061). For a legislativa history of theas recom-
mendations, see 3 CuL. Law REVIsION Coarm'w, Rer., Rec, & Sroupizs 1-6 (1%61).
See also Recommendation ond Study Relating to Uondemuabion lLew and Pro-
cedure: Number j—Discovery in Emihent Domoin Procsedings, 4 CaLl, faw Re-
visioN CommM'N, Rer., Rec. & Srvoies 701 (1382, For a leglalative history of thin
:Egle;sn;;nendatmn, see ¢ CaLl. Law Hevision Comy’'n, Rre., REC. & Sropmda 213

T ¥ 3ee ftecommendations Relating to Sovereipn Immnunity: Number 1——Taori Liability of

Publio Eutitice and Public Employces: Numdor g-—{loima, Actions ond Judg-
mante Apoinat Puble Bntitics and Public Xmployces ; Number 3—Insurance Cov
eroge for Public Entities and Public Empliyeos; Number j——Fofcnse of Publie
Emﬁlweaa ; Number 5—Lialility % Bubllo Futities for Dwnerahip ond Dysration
of Mator Vehicles; Nomber f—Workmen's Cowpensation Benafity for Persons
Aasisting Law Bnfercement or Fire Coufrol O te; Numbler 7—Amondments
and Repecle of Inconsiatent Speclal Staivies, 4 CAr, Law REvision QOMN'N, Rew.,
R, & Svooems 801, 1001, 1201, 1361, 1401, 1601, and 1601 (19621). For & legis-
letive history of these recommendations ses 4 Cal. Law REVIRION ComM'y, Rar.,
Ere. & Bropies 31:-215 (195%). Bea alwo A Study Relating #0 Soverelpn Im-
munill, 5 Cal Law Revigron CoMm'd, Kk, Hezo & S70mEs 1 (1962),

-l
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Studies Authorized by the Fegistature Upon the Recommendalion
of the Comavisgion t

1. Whether the jury chonld be suthorized to take a written copy of
the court’s instruetionk into the jury room in eivil 23 well as.
eriminal eases.®

2. Whetber the law relating to cschest of perscnsl properiy should
be revised,?

8. Whether the law relating to the righta of a putative sponse shonld
be revised *

4. Whether the law resperting post conviction sanity hesrings shonld
be reviged s

5. Whether the law resuecting jurisdietion of eonrts im proceedings:
affzeting the custody of children shouid be revised.?

. Whether the law relating to attachment, garnishment and property

exempt from executiom shounld be rcwsedf

Whether the Small Clsims Court Law should be revised.

. Whether the law reisting to the rights of a good faith improver

of property belonging to znother should be revized?

. Whether the sepavate trial on the issne of insanity in criminal
cases should be zbolished or whether, if it is retained, evidence of
the defendant’s mental condition ghonld be admissible on the issne
of apecifie intent in the trial on the other plesst®

1). Whether partnerships and unincorporated associations should be

permitted fo sue in their cormumon names and whether the law
relating to the use of fetitious names should be revised.™

11. Whether the law relating to the doctrine of mutuality of remedy

in suits for specific performance should be revised. 2

12. Whether the provisions of the Penal Code relating to arson should

be revised$

13. Whether Civil Code Section 1688 should be repealed or revised*

14, Whether Section 7031 of the Business snd Professions Code, which

preciudes an unlicensed contractor from bringing an sction o
recover for work done, should be reviged®

tBaction 10286 of the Government Code requires the Commission to file & report at
gach, Teguiat sonbion oF (i Tewislaluro contasnif, b wid, = et of Sopce 1o
topics listed In tha repart whieh are thersafier approved for ita study Ly coneur-
rem. reasotution of the

e exislaﬂva aut_boriur tur thc studics In thj?a st ia:

¢ Cal. Btata, 1965, Res. Ch. 307, p.
Wools theavsn 7 cu'swta 1558, Fon. Ch. 42, p. 268,

I RS -

Na. 20 ECR.I [228 195&. Res. Cho 218, p. 5“.2 C';.L State. 1956, Res. Ch 42,

vt 31 Cal. Statw. 1062, Rex Ch. 33, 1. 84,

'Fwaﬂeg'crinﬂonarﬂx apfc. 1 Cak AW nmmmtbnuu’nm..mu&
Sropixe, 1908 Report at 28 (195?) For the legislative hista? pes 2 Caln Law
HxvialoN CouM'x, Bxr., Bec & Strores, 1954 Report at 13 (1963

:?:e.i ;.éu. Liw Revision Comu’R, REkp., REC. & Srunies, 15568 Report. 25 (105T),

S 14, ot 28,

$Id et 29,

:.%i?ni LAl Law BuvisioN CoMx'N, Kur, Rt & Sropme, 1957 Report at 15 (1857).

*J4, nt !7. :

:Id. at 18,

aTd at 1%
»id. st 20.
M id at 21
WId at 25,
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15. Whether the law respecting the rights of a lessor of property when
it iz abandomed by the lsssce should be rovised ®

15. Whether a former wife, divoreed in an action in which the com't
did not have personal Jnrlsdletmn over both parties, should be
permitted to maintain an acticn for support??

17. Whether California statntes relating to service of process by pub-
lication should bhe revised in light of recent decisions of the United
States Supreme Court™

18. Whether Sectjon 1974 of the Code of Civil Procedure should be
repealed or revised. 1

15. Whether the docirine of eleet.u}n of remedies ghonld be gholished
In cases where relief is soupght apgeinst differant defendants.®®

20. Whether the various sections of the Code of Civil Procedure relat-
ing to paertition shounld be revised and whether the provigions of the
Code of Civil Procedure reluting to the confirmation of partition
sales and the provisious of the Probate Code relating to the con-
firmation of sales of real property of estates of deceased persons
thould be made unniform and, if not, whether there is need for
clarification as to which of them governs eonfirmation of private
Judicial partition sales.®?

21, 'Whether Vehiclte Code Section 17150 should be revised or repealed
insofar as it imputes the contributory negligence of the driver of
# vehicla to its owner 2

nwid at 34
:?-'olzt i’:':gu. Law REVIston Cowmy's, Rer, Aoe & STopiza, 1968 Report at 18 (1939

wid at 3

»Id at 51
= La w Coxum'n, Rap, Ry & Bromizs 1958 Report at 31 (1%571).
'& i c.u.m I.m‘: anm:llgn Comn'y, REF. "Rec, & BTULIES to (190 3). .




SEC, 56. Section 950,2 of the Govermment Code iz amended
to read:

950.2, {(a)} Except as provided in Section 950.4, a cause of
action against a public employee or former public employee for
injury resulting from an act or omission in the scope of his employ-
ment as a public employee is barred if an acticn against the
employing public entity for such injury is barred under Section 946
or-is-barred-beenuse-of-the-failure-{a)-to-pregent-a-written-elaim
to-the-public-ensity-or-(b) -to-conmence-the-aaiion-within-the-time
speeified-in-Seedion-OU5+6 .

{v) Except as provided in Section 950.l4, a cause of action

against e public employee or former public employee for injury
resulting from an act or omission in the scope of his employment as

a_public epployee ig barred unleds:

(1) A timely and sufficient written claim was presented to the

public entity in conformity with Sections 910 to 912.2, inclusive, or

such other claims procedure as may be applicable; and
(2) The action is commenced within the time specified in

Section 945.5 or 9h5.6, as the case may be,
(e) sSubdivision (b) is applicable even though the public entity
is immune from liability for the injury,

Comment. Subdivision {b){1l) of the amended section makes it clear
that an action against a public employee may be barred even though a claim
was presented to the public entity. The claim must, in addition, be timely
and sufficient, The amendment forestalls any contention that an action

against an employee if barred only when no claim of any kind was presented




to the entity. The amended section reflecis the original intent; but it
eliminates any uncertainty concerning the matter.

Reference to "other claims procedure"” in subdivision (b)(1) makes
the rule provided by subdivision {b) applicable to coniractual claims
procedures (see Sections 930 gt seq.) and local ordinance or charter claims
procedures (see Section 935).

Subdivision (b){2) has been drafted to conform Section 950.2 to
Section 945.5. Thus, an action against a public employee of a public
agency that has failed to comply with the Roster of Public Agencies
procedure must be commenced within the one-year period allowed by Section
945.5(¢e), Just as an action against an employee cof a complying agency
would have to be commenced within the six-month pericd allowed by Section
9h5.6.

Subdivisions {b) and (c) of the amended section provide thet a claim
must be presented to the entity before the employee may be held liable for
an act or cmission in the scope of his employment even though the entity
1s immune from 1ia.b_ility. It could be a;gued that, under Section 950.2
as enhacted, the presentaticn of a claim to a public entity that 1s clearly
immune would be a useless act which is impliedly excused, for the law does
not require idle acts, CIVIL CODE § 3532. But see VAN ALSTYNE, CALIFORNIA
TORT LIABILITY 793 (Cal. Cont. Ed. Bar 1964)(apparently claim must be
presented even though entity immmne). The amendment clarifies the section
and, because the public entity is responsible for judgments against its
employees (see Section 825}, requires the presentation of a claim in all

cages.



SEC, 57. Section 950.4% of the Government Code is amended to
reads

950.4k. A cause of action against a public employee or former
public employee is not barred by Section 950.2 if the plaintiff
pleads and proves that he did not know or have reason to know, within
the pericd preseribed <for the presentation of a claim to the employing
public entity as a condition to maintaining an actien for such injury

against the employing public entity, as thet period is prescribed by

Section 911.2 or by such other claims procedure as may be applicable,

that the injury was caused by an act or amission of the public entity

or by an act or omission of an employce thewxeef of the public entity

in the scope of his employment.

Coment. As originally enacted, it was not clear from this section
vhether the plaintiff was required to prove lack of notice of the public
employment status of the defendant during the 100-day claim presentation
veriod or during the entire period, up to cone year in duration, during
which a "late claim" application could be submitted. Construed liberally,
the period prescribed for the presentation of a claim could well be deemed
to include the "late claim" period as well. Yet, such interpretation would
tend to frustrate what appears to have been the legislative intent to make
the presentation of a claim unmecessary if the plaintiff had no notice of
the public employment status of the defendant duwring the 100-day pericd.

This section also, of course, relates to claims within the one year
presentation pericd of Section 911.2. But as to them it presents no special

problemg, for the late claim procedure does not apply in such cases.



The reference in subdivision {b}{1) to "such other claims procedures
as may be applicable" is designed to take into account contractual procedures
or procedures lawfully established by local ordinance or charter.

The secticn has been revised to make it clesr thaet the plaintif?
must present a claim only if he knows or hag reason to know that the injury
was caused by an aci or omlssion of the employee in the scope of his
employment, This states the apparent legislative intent, although it
could be argued that the section as enacted requires that a claim be
presented whenever the defendent is a public employee, even though he
clearly was not in the scope of his employment when the asct or omission

resulting in the injury occurred,




SEC, 67. Section 996.% of the Government Code is amended to
read:

996k, Lgl If after written request a public entify fails or refus~-
to provide an employee or former employee with a defense against a
civil action or proceeding brought against him and tle employee retains
his own counsel to defend the action or proceeding, he is entitled to
recover from the public entity such reasonable attorney's fees, costs
and expenses as--are-heecessarity-ineurred-by-him-ir of defending the

action or proceeding as are necessarily incurred by him from and after

the 10th day following delivery of the wriifen request to the public

entity, if he establishes or the public entity concedes that the

ectiont or proceeding arose out of an act or omission in the scope of
his employment as an employ=e of the public entity, but he is not
entitled to such reimbursement if the public entity establishes;

faj {1} That he acted or failed to act because of actual fraud,
corruption or actual malice 5 j or

¢e) {2) That the action or proceeding is one deseribed in Section

995.4 3 or

(3) That its sbility to provide sn effective defense was sub-

stantially prejudiced by the failure of the employee or former employese

to _request a defense at a time earlier than that on which the request

was in fact made, and that the entity's failure or refusal to provide

a defense was based on that ground.

(b) XNothing in this section shall be conmstrued to deprive an employee

or former employee of the right to petition for a writ of mandate to
compel the public entily or the governing body or an employee thereof

to perform the duties imposed by this part . | but the public entity
~110-




may be compelled to provide for the defense of the setion only 1f the request

for the defense meets the requiremente of subdivision (a) of Section 825.

Nothing in this subdivision affects the right of an employee to recover such

reasongble attorney's fees, costs and expenses as he is entitled to recover

under subdivision (a).




Comment, This amendment is designed to:

{1) Limit the recoverable litigzation expenses to those incurred
after the request for a defense was refused by the entity. As here
written, the computation of recoversble expsnses comnmences on the ]11lth
day after the request is made--thus giving the public entity 10 days to
decide whether to provide a defense or not, The employee should not be
éble to hold the entity liahble for =xpenses incurred bhefore a request
was mads and rejected.

(2) Provide the entity with s defense based on prejudice
where & request for a defense was made unduly late, consistently with
proposed amended version of Section 995.2, above.

{3} Permit an employee to recover such reasonable attorney's fees,
costs and expenses as he is entitled to recover, even though the public
entity cannot be compelled by mandate to provide lor the defense of the
action., Thus, the public entity need not defend the action unless the
employee requests the defense as provided in subdivision (a) of Section 825.
Otherwise, if the employing entity were required to provide for the defense
of the action, the employing entity would be required to pay the Jjudgment
against the employee. Under Section 996.4, however, the entity may
be required to pay the cost of the defense of the action gven though it is not

required to pay the judgment.
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