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#34(1) and #36{(L) 10/22/64
Memorandum 64100

Subject: Study No. 3%(L) - Uniform Rules of Evidence (Preprint Semate Bill
No. 1 - Divisions 6, T, aad 9)

and

Study No. 36(L) - Condemnation Law and Procedure (Opinion
Testimony on Value, Damages, ani Benefits)

At ita Jamary 1964 meeting, the Commiseion approved {for distribtution
to interested persons for comment) a tentative recommendation on opinion
tegtimony on value, damages, and benefite in eminent domsin and inverse
condemnation proceedings. Attached (blue cover) is a copy of this tentative
recommendation.

During the last eight months we have received 21 letters commenting on
this tentative recommendation. It is cbviocus from the J.ettersi many of
which contain detailed comments, that this subject is one of conaidcnbie

controversy and complexity. The 21 letters are attached as Exhibits I to XXI.

SUGCGESTED ACTION ON TENYATIVE RECOMMENDATION

The staff suggests that the Commission not reccmmend the enactment of
e detailed statute reiating to evidence in eminent domain proceedings at the
1665 leglslative zession. There are several reasons For this reeccmmendation:

First, because of its controversial nature and complexity, this subject
would require considerable Comimission time and we belleve that the time is
better devoted to the Evidence Code recommendation and to the clean up bill
on Sovereign Immunity.

Second, on June 22, 196k, Governor Scranton signed into law a new
Eminent Dawain Iaw in Pennsylvania. This law contains the substance of the
Comaiseion’s 1961 recomzendation on evidence in eminent domain proceedings,
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except that almost all of the limitations on admiesibility of evidence

contained in our 1961 %ill were deleted when the Pennsylvanis law was
prepared. We believe that this new Pennsylvania law should be given csreful
study before we make any recommendation on this subject.

Third, we believe that the California courts will develop rules of
evidence that will be more favorable to property owners than our tentative
recomzendation. For example, a recent case decided by the District Court of
Appeal apparently held that offers on comparable property are admissible in
evidence, while ocur tentative recommendatiorn excludes all offers--whether
on the subject property or comperable property~-except when they are offered
as admissions of the property owner. See People ex rel. Department of Public

Works v. Kawamoto, 230 A.C,A. 18 (September 1964). The ataff has long been

of the opinion fan opinion not shared by attorneys for public entities) that
the Supreme Court will declare rules of evidence in eminent domain proceed-
ings that will be much more favorable to property owners if and when a case
is presented to the Supreme Court that provides the court with an opportunity
to state such rules. Ferhaps an appeal will be taken in the Kawamoio case
and the Supreme Court will have an opportunity to clarify the law in this
field. Frankly, we do not believe that Section 1845.5 of the Code of Civil
Procedure (contimed as Section 830 of the Evidence Code) will prevent the
court from developing the rules governing the admissibility of evidence in
eninent domain cases. |

Ve wm:ld like to advise interested persons of the Commission®s decision
on this f_en‘b&tive recommendation, giving the reasons for such decieion as
stated above.
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If thls staff recommendation is not acceptable to the Commission, we
will prepare s detailed memorandum to amalyze the various comments we
received on the tentative recommendation. If the staff recommendation is
acceptable, we plan to suggest this matier as a suitable project for the
1967 legislative seseion.

COMMENTS THAT ARE PERTINCNT TC PREPRINT SENATE BILL NO. 1
Some of the comments we recelved on the tentative recommendation are
pertinent to Preprint Senate Bill No. 1 because the tentative recommendation
included some general provisions that are found in the Preprint Bill. fThe
pertinent comments are presented and discussed below.

Evidence Code Section 721

Evidence Code Section 721(a) is the same in substance as Section
1273.2 of the tentative recommendation. There were nc objections to this

provision.

Bvidence (Code Section 722

Evidence Code Section 722 is the same in substance as Section 1273.4
of the tentative recommendation except that we deleted the phrase "as
relevant to the credibility of such witness and the welght of his testimony"
which formerly appeared at the end of subdivieion {(a). This deletion was
made in response to a suggertion of the Department of Public Works. The
office of the County Counsel of the County of San Diego {Exhibit XXI, pages
26-27) also suggests that the deleted words be deleted and has no objection
to the subdivision if these words are deleted. The office of the County
Counsel of Sante Bartara County {Exhibit XV, pages 16-18) objected to the
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subdivision bPefore the deleted words were deleted and possibly his office

would objeet ta subdivision {a) as it is contsined in the Preprinted Bill.
See his comments.

It would appear that subdivision (a) in its present form represents
a reasonable compromise on this matier.

There were no objections to subdivision (b) because this subdivision
restates the substance of Code of Civil Procedure Section 1256.2 which
applies only to condemnation proceedings. Eowever, the staff suggests that
the words "by the party calling hir" be inserted before the word "to" at
the ernd of line 28 on page 31 of Prepriant Senate Bill No. 1 to retsin the
effect of language now found in C.C.P. Section 1256.2. Mr. Baggot (Bxhibit
VI, page 2) raises the following question with respect to subdivision {b):

. « » Subdivieion {b) is unclear with respect to the
extent and latitude to be allowed in the examination
of the expert witness with respect to the compensation
paid or to be peid to him. Is such compensation
limited to the case at trial or does it include all

other compensation peid by the party to the proceeding
to the wvitness?

We have retained the langunge of existing C.C.P. Section 1256.2 in subdiv?~" .

(b) and have provided the answer to Mr. Baggot's guestion in the Comment

to Bection T22. 1Is this satisfactory?

Evidence Code Sections 800-805 Gsneraliy

Two of the 21 writers expressed some concern as to: '"What ie the
difference between a ‘reason for an opinion' and 'a matter upon which an
opinicn is based'? 1Is this not a distinctiorn without a difference?™ See

Exhiblt XVIT - Backett and Exhibit XIX - Mclaurin.
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We believe that the distinction is this: The "matter" upon which
the opinion is based are the facts, data, opinions of others (when opinions
of others are a proper basis for an opinion), training, experience, and
the like. The "reasons”" for the opinion would seem to be a broader term
which would include not only these "matters” but also the expert's evalua-
tion of the "matters," that is, his reasoning based on such "matters."
Moreover, we believe that the revisions that have been made in Sections
800 to 805 have eliminated any difficulty that the two writers believe

existed.

Evidence Code Section 802

Section 1270.2 of the tentative recemmendstion is an early version
of what is now Evidence Code Section 802.

We added to Sectlon 802 (upon the suggestion of the Department of
Public Works) the language "unless he is precluded by law from using such
reasons or matter as a basis for his opinion." This addition would seem
to meet the objections to Section 1270.2 expressed in Exhibit XXI (San
Diego County Counsel). Tmus, with the languege previously added, Evidence
Code Section 802 would appear to be satisfactory to those commenting on

the evidence-in~eminent~dcmain-procesdings tentative recommendation.

Evidence Code Section 803

Section 1272.6 of the tentative recommendation is an early version
of what 1s now Evidence Code Section 803.

Section BO3 states existing law. Only one of the twenty-one writers
objected to the what 1s now Section 803. The City Attorney of San Diego
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commented:

The interpretation of the term "in whole or in significant
part" would seem to be a source of future difficulty. It
requires the court to interpret what would amount to a signifi-
cant part. The question arises whether “significant" in this
context means the greater part of the whole or scme part of the
vhole of an appraiser's opinion. If the appraiser's opinion
would differ by the elimination of consideration of the improper
part, whether it is s significant part or not would seem to be the
proper teast of the admissibllity of the appraiser’s original
opinion. The improper part itself should always be stricken.

It should be noted that we have revised Evidence Code Sections801 and 8502

to prevent an expert from relying upon improper matter andi to prevent him
from stating such matter on direct examination. If he states improper
patter on direct exsmination, it could be stricken under Section 802. Hence,

we suggest no change be made in Section 803.

Evidence Code Section 804

Evidence Code Section 804 is basically the same as Section 1272.8

of the tentative recommendation. No one objected to Section 1272.8.

Evidence Code Sections 1152 arnd 1154

Section 1273 of the tentative recommendation is the same in substance
as Evidence Code Sections 1152 and 1154, A significant change in existing
law is made by Section 1273 and also is made by Evidence Code Sections 1152
and 1154: The words "including any conduct or statements made in negotiations
thereof" will exclude evidence of sdmisnicns made in ecrprcmise negotiatiens.
Thyee writers objected to this change in existing law: BExhibit VII {Blanco),
Exhibit XVI (City of Oakland), and Exhibit XVII (Hackett).

Respectfully submitted,

John B, DeMoully
Brecutive Secretary




Memo. 64-100 EXHIBIT I

DISTRICT ATTORNEY

Ventura County

April 21, 196k

Califcrnia Iaw Revision Commission
Room 30, Crothers Hall

Stanford University

Stenford, California

Re: Comments on Tentative Recommendations of
Iaw Revision Commisslion on Condemnation
Law and Procedure - Cpinion Testimony or
Value, Damages, and Benefits (Rev. Jan.
31, 1964).

Gentlemen:

In regard to the tentative recommendations of the Law Revilsion
Cemmission relating to condemmation law and procedure (Number S--Cpinion
Testimony on Value, Damages, and Renefits, Rev. Jam. 31, 1964), my primary
comment is to question the necessity of the proposed legislation. With but
few exceptlions, the propeosals purport to be enactments of existing law. To
the extent that this is true, my objection to the proposed legislation would
be thet frequently an attempted codification of existing case law introdur
new and unforseen problems which require additional litigastion to resolve.
The possibility of new and unforeseen problems together with the actual
changes which the propesed legislation makes in existing ilaw reguire me to
object to the adoption of thls legisliation. Although exlsting case law is
far from perfect, there are sufficient well-reasoned decisiops extant to
provide reasonably adequate guide-liines for courts and litigagts at the
present time. The proposed legislation would cast doubt upon the validity
of these decisions as well as introduce new elements of uncertainty.

The following are sone specific comrents upon the proposed legislation.
Although there are some sections which I would approve {(e.g., section 1272.h,
especially subsection (b} relating to offers), I feel that the disadvantages
of the proposed leglslation outwelgh  the few advantages.

Section 1270.8. Opinion must be based upon metter that would be con-
sldered in open market transaction.

This proposed section standing alone would undoubtedly provide & basis
for argument that noncompensable elements of damage such as speculative or
subjectlve considerations of purchasers way be testified to. ©See Rose v.
State of Californias, 19 C.2d 713 (1942); Sacramento & San Joaguin Trainage
Dist. v. Reed, 215 A.A.A. 59, 63 (1963); Frustuck v. City of Fairfax, 212
C.A.24 345, 368 (1963). The fact that this section 1s subject to limitati-
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Californis Iaw Reviglon Commission
Page Two
April 21, 1964

found in subsequent sections would have to be expressedly indlcated.

Section 1271. BSales of Subject Property.

Sales and executory contracts teo sell are eguated in this and subsegquent
sectiong without comment or citation of suthority. A4 contract to sell
whether of the subject property or comparable property is not a sale and
cannot be treated the same as a sale. Contracts to sell are in many respects
gimilozr to offers in that they may involve so many contlpngencles as to make
them objectiorable both from the standpoint of reliability and from the stand-
point of raising too many time consuming collateral issues.

For example, a contract to sell the subject property may be entered into
with the condition that escrow shall close only if the prospective purchaser
is able to secure a change of zoning. The agreed sale price natually reflects
the changed zoning. If the property 1s condemmned before the requested zone
change is acted upon by the local governing body, the issue of whether the
zone change would or would not have been granted is lntroduced into the con-
demnation action. It is, of course, impossible for the court or jury to
make any kind of determination as to whether the zone change would or would
not have been granted since this is the exclusive province of the local
governing body. This situation should be distinguished from the situation
in which the property owner contends that there is a reascmable probability
of & change in zoning. The lssue of reasonable probability of a zone change
goes to the question of highest and best use. The issue of whether a local
governing body in the foregolng example would have in fact granted a zone
change goes directly to a prospective sale of the subject property which
would carry more weight than virtually any other indicetion of value. In
the foregoing example, the property owner would naturally contend that a
reascnable probability of a change in zoning is equivalent to the actual
change of zoning required as a condition to the sales agreement. That a
reaschable probabllity is in fact not eguivalent to an actual zone change
is evident from the many instances in which local governing bodles deny
requested zone changes in areas vhere eventually the zone change is reason~
ably probable, but for one reason or ancther is not appropriate under the
clreumstances of the request.

Because of the fact that unexecuted contracts to sell will likely involve
as many contlingencles and collateral lssues as would offers of sale, it is
my recommendation that they be subject to the same exclusionary rules as are
offers. If they were to he admitted in evidence, they should be dealt  with
in a separate code section and acccmpanied with appropriate safeguards (e.g.,
not being subject to contingenciles other than payment of purchase price and
production of deed). Contracts to sell should not be lumped in with completed
sales and treated as equvalent to completed sales.

Bection 1271.2. Comparable Sales.

The foregoing objection to executory contracts to sell applies with
even greater force to contracts to sell comparable property. To permit a
court of jury to speculate upon vhether a contract will result in a sale
is virtually the same as permitting them to speculate upon vhether ah
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California Iaw BRevision Commlssion
Page Three
April 21, 1964

offer to purchase would result in a sale. Eoth are subject to the same
collateral inguirifes and elemerts of uncertainty such as to make the
dangers of thelr admissibllity cutweigh the advantages.

The last sentence of the proposed section relating to testimony as
to sales which the witness belleves are comparable should be cmitted.
This provision makes it mandatory that the court permit the witness a
wide discretion. The words "subject to section 1270.%4" serve merely to
ereate an ambiguity since section 1270.4% merely gives the court permissive
discretion to limit testimony. A legislative directive that the court
shall permit the witness a wide discretion in testifying will only afford
a convenlent ground for appeal if the court does exclude any testimony of
a valuation witness. The courts presently are quite liberal as to the
admission of evidence on ccmparable sales. A statutory rule requiring them to be
gven more lireral is unwarranted and unnecessary and would in practice
virtually eliminate any exercise of discretion on admissibility of com-
parable sales.

The foregoing comments by no means exhaust the possible objections to
the proposed legisiatlon. They are 1llustrative of scme of the problems
which would arise if this legislation were adopted. The main point I should
like to nake, however, 1s that there does not appear to be any compelling
necessity for the adoption of this legislation. Its adoption would, in the
absence of any such necessity, merely inject uncertainty into a field of law
which is becoring less and less uncertailn.

Very truly yours,

WCODEUFF J., DEEM
Distriet Attorney

KDL:nb
ce: Spencer Williams
County Counsel
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Memo 6L-1C0 EXHIPIT II

CITY OF SACRAMENTO
CALIFCRNIA

March 25, 1964

John R. McDonough, Jr., Chairman
California Law Revision Commission
School of law

Stanford University

Stanford, California

Dear Sir:

I have examined the proposed draft -of RECOMMIIIDATION relsting

to CONDEMNATICN LAW AND PRCCEDURE on proof of value, damages, and
benefits in condemnation procesdings, and to date have no specific
changes to suggest.

It seems to be a very fair statement of applicable laws and
court decisions to be followed by the condemmer and property
owner in the trial of eminent Gomain proceedings in California,

Therefore, I approve the revised draft dated January 31, 196k,
as to form and content insofar as the City Atlcorney's Office
of Sacramento 1s concerned.

Very truly yours,

EVERETT M, GLENI
City Attorney

IMG:DF
cc: League of California Cities
Attention Mr. Jack D. Wickware




Meiic 6L-100 III2IT ITI

Office of
The City Manager

CITY OF EICBMOND
Caliivornia

April &, 1964

Myr. John H. DeMoully, Execuiive Secretary
California law Revision Copmission

Room 30, Crothers Fall

Stanford University

Stanforid, California 94305

Dear Sir:

A thorough review has been made of the tentative reccommendation you
forvarded to this office under date of March 5, 198k with respect to testimony
in eminent domain and inverse condermation proceedings.

Qur present analysis indicates we do not believe that any revisions
are needed that would particularly benefit the City. In the main the
recormendations codify case law relating to evidence in eminent domain and
inverse condemnation proceedinge, especially as they relate to opinion
testimony on value, damages and benefits. A clear set of evidence rules
benefits both parties in a condemmation action. Also the reccommended legls-
lation includes provisions designed to expedite the trial, and keeps down
the expense.

We wish to thank you for ~he opportunity to review this recommendation.

Very truly yours,

Forrest J. Simoni
City Manager

FJS: b
cer  City Attorney




Memo 64-1C0 EXHILIT IV

The City of San Diego
Office of City Attorney
Roaom 271 Civic Center

San Tiego, California 92101
April 21, 196k

California Law Revision Commission
School of Law

Stanford University

Stoanford, Californis

Recommendation relating to Condemnstion Law
and Procedurs, Number 5--Opinion Testimony
on Value, Daneges, and Beneiits

Gentlemen:

This office has reviewed the avove-referenced recommendation and
desiires (0 make certain comments ithereon.

Lt the outset, it may be said chat in general e would concur in and
support the position of the Departnent of Public Works, Division of
Contracts and Rights of Way {Legal), as reflected in that letter dated
March 16, 1964, to Mr. John H. DelMoully, Executive Secretary, California
Laxr llevision Commission, from Fmerson W. Rhyner, Deputy Chief,

fis to particular sections, the following comments are offered:

Section 1271.2. Ccumparable sales. An appraiser should not be given
the last word as %o the comparabiliiy of a particular market transaction.
This is properly the court's province. Any weakening of the court's
pover in this area can only lead to the unscrupulous use of sales having
comparability only in the mind of the appraiser. The result would be to
confuse and mislead a Jury.

Section 1271.6. Comparable leases., This section introduces a novel
concept to the law of condemnation and would appeai vo open the door to
consideration of matters that are remote and speculaiive. Cross-examination
of an appraiser whose opinion of value is based in whole or in part on
comparable leases would be extremely difficult and time-consuming.
Necessarily, the leases themselves would have to be introduced and their
various provisions analyzed. DRociis or accountis of the lessor or lessee
would have to be made available. Iurthermore, perceniage leases would
preseut ccnsidereble problems. The opportunity for digression far afield
would be limitless. In owr opinion, the adoption of this section would
nct speed up litigation, but would only result in jreatly delaying it.




Califernia Law Revision Commission -2- April 21, 196k

Section 1272.4%, Matier upcn vihich opinion may not be based., The
neeC Tor adoption of subdivision (a) would seem tc be rather limited.
As the Commission has ecmmenced, its adoption would change existing
California law. Certainly, there eiist voluntary sales hetireen a public
entity with the power of condemnation and sellers. 5o long as that
elcmens of voluntariness is establiched, the sale ouzht to be admissible.
It is ocur belief that the consideracvion of sales to condemnors does not
introduce "sggravating and time consuming collateral issues tending to
promcie confusion rather than clarity." A condemnor may have purchased
properiy for a particular use, such as a library, and later on have been
required to condemn property in the same area for street purposes. The
liteary transaction, il it can be showm to be voluntary and to meet the
tesis of comparability, ought to be admissible for the purposes of
gstablishing the value of property required for sireet purposes.

Section 1272.6. Opinion based on incompetent matter. The inter-
prevation of the term 'in whole or in significant part” would seem to be
a source of Tuture difficulty. 1+ requires the court to interpret what
would amount to a significant part, The question arises whether "significant"
in this context means the greater part of the whole or some part of the
whole of an appraiser'’s opinion. If the appraiser's opinion would differ
by the elimination of consideration of the improper part, whether it is
a gipnificant part or not would seem to be the proper test of the
admissiblility of the appraiser's original opinion. The improper part
itself should always bte stricken.

Tours very truly,

SDWARD T. BUTLER, City Attorney

5 s/

Robert 5. Teaze, Chiefl Deputy

RST:rjt

ce:  Mr. Jack D. Wickware
fssistant Legal Counsel
League ¢of California Cities
Hotel Claremont
Berkeley, California
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Memo 64-100 EXHIBIT V

STATE OF CALIFORNIA—HIGHWAY TRANSPORTATION AGENCY EDMUND G. BROWN, Governor

—— L
DEPARTMENT OF PUMIC WORKS

DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL)

1120 N STREET, SACRAMENTO

March 16, 1964

Mr, John H. DeMoully
Executlve Secretary
California Law Revislon Commlsslon
Stanford University
Stanfeord, California

Dear John:

Recommendatlon Relating to
Condemnation Law and Procedure
Number 5--Opilnion Testimony on

Value, Damages, and Benef 1ts

The tentative agenda for the March meeting
inciudes a request for approval to print the Tentative
Recommendatlion on Expert and Other Opinion Testimony.

you know, we are concerned wlith the inclusicn in the ?ro-

posed leglslation of a provislon (Section 1271.8(a)(2))

S

As

allowing the capltalizatlon of hypothetical Improvements

and you are already aware of our reasons 1n support of

thils

position, In addition, there are other provislons 1n the
proposed leglisliation whlch we are concerned wlth and which

in some iInstances go beyond the scope of S.B. 129,

Section 1270.6 concerning hearsay evidence

should be amended to 1ncorporate the commission's own comment
to clearly state the exceptlon to the hearsay rule, making

hearsay lnadmissible where 1t 1is "entirely unsupported

and

unreliable"., We would suggest that Section 1270.5 be amended

as follows:

"A wltness may state the matter upon which

hls opinlon 1z based, whether or not he has personal
knowledge therecf, for the limlifed purpose of showlng
the basls for his opinlon unless the court determines

that the hearsa% is entirely unsupported and com-

pietely unrellable; and his statement or such matter

Tz stubJect to Impeachment and rebuttal.”

The commlisslont's comment to Sectlon 1271.4 con-

cerning lnadmisslbliity of proflts should be expressly

stated
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Mr. John H. DeMoully - p. 2 March 16, 1964

as a part of the sectlon. We agree with the commisslon
that evidence of proflts derived from a buslness conducted
on the property has been considered by the Californla
courts to be too speculative, uncertaln and remote In
determining market value. As you know, the department has
objected to the provision (Section 1271.4) which aliows the
capltalization of gross sales or gross Income from a
percentage lease. Our concern is based on the fact that a
percentage lease 1s a proflt showling arrangement and the
estimate of value derived from such Income is subject to
great fluctuation, depending upon managerial competency and
the business cycle. The provlislion on percentage leases
should be deleted.

In Sectlon 1271.6 the commisslion has broadened
the scope of admissibliity of comparable leases, The
legislation that was lntroduced at the 1963 sesslon
(S.B. 129) 1imited capitalization of rent from comparable
property only to situaticons where a leasehold Interest was
the subject of valuatlion. We do not believe that rent
based upon gross sales or gross lncome from a business
conducted on comparable property should be admissible where
a fee interest is vaiued. This provision would permit an
appralser to arrive at the value of comparable property by
considerling rent from a percentage lease based upon gross
sales or gross income from a business conducted thereon.
After having arrived at his opinion of value of comparable
property In this fashlon he 1s permltted then to compare it
to the subject property. This apprcoach has long been held
by the courts to be too remote and speculative. The pro-
vision 1s also objectlconable in that 1t might well be heild
to requlre the owner ¢of the so-called comparable property
to open up hils books at the Instance of elther the condemnor
or condemee, Thus property owners and buslness competitors
not concerned in the appralisal process or 1itigatlion would
be subject to attendance at deposltlions and trials and what
has been consldered thelr right of business privacy would be
invaded. The commission 1n its comment has concluded that
Californla trlial courts seldom permit comparable rentals to
be used 1In determining reasonable net rental for the purpose
of a capltallzation of income approcach to arrive at market
value. The case of People v. Frahm, 114 Cal, App. 261,
cited in the commiss¥on's note, was concerned with a valu-
atlion of a sublease and 1s only Indicative of the rule that
this method of waluatlon should be used only when a lease-
hold lnterest 1s the subject of valuatlon.

In addition, the broadened Section 1271.6
is in conflict with Section 1272,4(f), which provides that




Mr., John H, DeMoully - p. 3 March 16, 1964

the capltalized value of the income rental from any property
or property interest other than that belng valued is in-
admlissible,

Section 1272.4(a) restricts the inadmissibilility
of purchases by a condemnocr to those made by a "public
entity". 8.B. 129 introduced at the 1963 session of the
Leglslature did not so restrict such purchases to a public
entity but made 1t applicable to purchases by all condemnors,
The commission's comment to thils section refers to "persong"
generally that have the power of condemnation., We suggest
that thils provision be modifiled so that the scope of the
purchases encompassed would include purchases by all con-
demnors, whether public entitles or not.

We feel that the last three lines of proposed
Section 1272.4(b) concerning offers and allowing their
introduction as admissions and also providing that"but nothing
in this subdivision permlts an admlsslon to be used as direct
evidence upon any matter that may be shown only by opinlon
evidence under Sectlion 1270" are ambiguous. An admission is
generally direct evidence on an 1issue, It 1is possible that
these sentences could be construed to totally disallow the
uge of 1listings as admisslons to test the credibitliiity of
witnesses. It would seem that 1f the Intent 1s, as stafed
on page 34, that such matters may be inquired into as going
to the weight to be gliven the witness's testimeony thils should
be dlirectly stated in the section.

The word "may" appearing in the first and second
1lnes of proposed Sectlon 1272.4 should be changed to "shaii",
The purpose of thls change 1s to make mandatory the dis-
allowance of an oplnlion based in part on lnadmissibie matter.

We disagree with proposed Sectlon 1273.4(a)
since 1t allows the fact of the appolntment of an expert
wltness by the court %o be revealed to the trier cf fact as
reievant to his credlbility. We do not belleve that the
appolntment of an expert witness by the Judge should have this
added welght over other witnesses produced by elther party who
are qualifled to express an expert opinion.

Because of the short tlme that we have had to
analyze the recommendation and the fact that the 1961 and
1963 leglslation has been recast into a different format,
we may have further comments for the commlission before
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Mr, John H., DeMoully - p. % March 16, 1964

the 1065 session of the Leglslature.

If you desire to hold a meeting with the Attorney
General's offlce on this matter priocr to the March meeting
of the commlsslon, I would suggest that we meet while you
are 1n Sacramento to appear before the Senate Judiclary
Subcommittee on Wednesday, the 18th. I would alsoc ap-
preclate knowing whether the commisslon wiil consider in
detall each section 1in this recommendation.

Yours very truly,

ON W, RHYNER
Deputy Chilef




Memo H64.100 mMInIT VI

THOMAS G. BAGGOT
Attorney at Law
Los Angeles, Californisa

larch 18, 1964

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Californis 94305

Attention: Mr. John H. Deloully
Executive Secretary

Gentlemen:

This is in reply to yowr invitation to comment regarding
the reccamendation of the California Law Revision Commission
relating to condemnation law and procedure and particularly
Study No. 5 thereof regarding opinion testimony on value, damages
and benefits,

I am in accord with the recommendations of the Commission
with the following exceptions: :

1. Proposed § 1272.% would exclude from evidence a bona
fide offer to purchase or lease the property being valued. On
page 33 of the study the statement is made "The existing Califa-
ornia law regarding the admissibility of offers to buy or lease
the subject property or comparable property is not clear." I
believe the law regarding this subjeet is clear, It is that bona
fide offers made to purchase the subject properity are admissible
in evidence tut that offers to purchase comparable properties are
not admissitle because they sre too collateral to the matter in
issue. I say the law is clear as to the admissibility of a bona
fide offer because of the following California cases so holding:

Pao Ch'en lLee v. Gregoriocu, 50 Cal.2d
502, 505;

County of Los lngeles v. Faus, 43
Cal.2d 672

Muller v. Railvay Co., 83 Cal.
2k0, 243;

Los Angeles City H.S5. Diet v. Kita,
169 Cal. App.2d 655 (Proper
foundation must be laid as to
good faith and ability to
perform. )

Pecple v, Pera, 190 Cal. App.2d
97, 500-507.
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2, Proposed § 1273.4, subtdivision (b) is unclear with
respect to the extent and latitute to be allowed in the examina-
tion of the expert witness with respect to the compensation paid
or to be paid to him. Is such compensation limited to the case
on trisl or does it include all other compensation paid by the
party to the proceeding to the witnesa?

Yours very truly,
s/

THOMAS G. BAGGOT

TGB: jt
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MACK, BIANCO, KING, EYHIERABIDE, MEANS & CCOUZY
1107 Trw:rtun Avenue
Bakersfield, California 93301

March 10, 1964

Calilornia Law Revision Commission
Rocn 30, Crothers Hall

Stanford University

Stanford, California 94305

Attention: Mr. John H. Dedioully
Ixecutive Secretary

Re: Recommendation Relating to Condemmation
Lew and Frccedure, Opinion Testimony, ete.

Gentlemen:

I have reviewed with great inlerest the tentative reccmmendation
forvarded in your letter of March 5, 196k,

In my opinion I seriously doubs the necessity {for legislation on
this subject, as almost all of the malter contained therein has already
been established as law by the decisions in this Stale.

I A0 feel that the addition of the proposed Secceion 1273, Re Offers
to Compromise 1s ill-advised, insofar as it proposes %o change the rule of
People v. Forster, S8 Cal. 2 257. In this connection, I do not follow
the reasoning of your statement that "the existing rule that permits such
statements to be admitted prevents the complete candor between the parties
that is most conducive to settlement”. Under a constitution a condemning
authority is enjoined to pay "just compensation". In practice the con-
demning guthority always has the advantage in that the property owner is
not a free agent in negotiating. As a rule the condemning authority
appraises or has the property appraised preliminary to negotiating for its
purchase. The representation is made that the property has been appraised
and the offer 1s tased upon the appraisal. All that the rule the Forster
case does is to enjoin upcn the condemning suthority the duty of making an
honest appraisal and of complying with the law to offer just compensaticn.
This I conceive to be the complete candor which should exist at least on
the part of the condemning suthority, and which would be conducive to
settlement. I say this for the reason that I do not believe that it is
the province of a condemning authority to try to buy the property as cheaply
as possible in view of the constitutional provision that it pay Just com-
pensation. In other words, they are not in a position of a private person
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wanting to buy the property. They hawve the right to acquire the property
against the will of the owner provided they comply with the constitutional
provision to pay just compensation. Hence, they should not be ashamed of
the offers which they make in settlement if predicated upon a bona fide
appraisal. Wherever the contrary is the case, then the property owner
should be able to demonstrate that the condemning authority itself is not
abiding by the law.

Yours very truly,

D. BIANCO

-



MACK, BIANCO, KING, EYHERAEITE, MEANS & COONEY
1107 Truxtun Avenue
Bakerafield, California 93301
March 17, 1964
California Iaw Revision Commission
Room 30, Crothers Hall
Stanford University
Stanford, California 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Tentative Recommendations re
Condemnation Iaw and Procedure

Gentlemens
Thanks very much for your letter of March 11, 1964,
Notwithstanding your commentes T still feel strongly in

connection with any change of the rule of People v. Forgter, as
expressed in my letter of March 10.

Yours very truly,

D. BIANCO
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EIIBIT VIII

ALBERT THOMAS HENLEY

Attorney at Law

Porter Building

San Jose 13, California

Arca Code 40B8-295-T5Tk March 12, 196k

Cclifornia Law Revision Commission
Roori 30, Crothers Hall
Stanford, Callfornia

Gentlemen:

I have reviewed with great interest your tentative recommendation
for revision of the law relstive to value opinions in condemnation
actions.

The only area in which I disagree is that of proposed Section 1272.4{a)}.
It scemed to me when California began to allow consideration of purchases
by a ccndemning suthority that this represented the same kind of common
sense as permitting testimony to comparables on direct. It is the fact,
according to my experience, that real bargaining often does take place

in an attempted purchase by a public agency and if the seller is
worried about possible trial costs so is the buyer worried about such
costs as well as possible cut-size awards. The trial court ocught to

be able to contrel admissibility here.

Falthfully,

5/

Albert T. Henley

ATH:0
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EXITBIT IX

TIMOTHY /. O'BRIEN
Lttorney at Lew
Ukish, Califcrnia

liarch 20, 1964

Californie Law Revision Commission
Hoom 30, Crothers Hall

mtanford University

Stanford, California 94305

Re: Condemnaticn Fropeosals
Recomrendations Relating to Condemnation
Lav and Procedure

Gentlemen:

I have reviewed, with interest, the transmittal of March 5,
196k with attached proposal.

I have serious reservaticns concerning the proposed Sectlon
1270. In this Section, it is stated that value of property may be
shown only by the opinions of rithesses qualifisd to express such
opinions. HMarrowly construecd, this Section couvld limit testimony
to the prcfessional appraiser.

I feel this Section shovldl be restudied because there are many
situations where severance damages can be shova by using withesses
who can testify as to the incrcased cost of coperatien; but, would not
be qualified to express an opinion as to the value of the property
being teken.

As examples, one should consider the inecrcase in the cost of
operation of a ranch or industrial property bty reason of having the
rroperty severed by a freeway or an expressway. In agrieultural
valueticns, there frequently arises a problem of increased cost of
operation by reason of reducing the size of the econcmic unit.
Witnesses used in this situation frequently have no ability to express
an opinion regarding the value of the property but can definitely
show that the reduction of the size pf the economic wnit imposes upon
the owner of the remaining property not teken a greater cost of unit
operation than previously existed.

It is also frequently the practice in sgricultural counties
%o have adjocining landowners whe operate in similar agricultural
enterprises to express opinions as to values. It is possible that
the condemning agency would claim that 1270 as proposed bars such
testimony.
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In the more rural counties, the availability of the so-called
"zxpert appraiser" is limited., The condemnin: apgency, such as the
~tate, have access to a wide selection of experts. In the rural
counties, the defendants frequently do not have the same advantage.
Iny sericus reduction, or limicaticn, upon exisiing practice in
securing testimony for the defendant, could lead to a great penslty
to the defendant,

1 feel thai testimony shovld be limited to those who can shed
light upon the issues in the case and net limited to those who can
shed 1ight upon property valustion. In severance, direct valuaticn
is frequently not the primary problem being considered.,

Thank you for affording me the opportunity to ccmment.

Very truly yours,
s/

TIMOTHY W. O'BERILE

TVO'Bikice



Memo Gh-1GO
ERIOIBIT X

Iaw Offices
FADEM AND GRAVES
5455 Wilshire Boulevard
Ios Angeles, California 90036

April 15, 1964

Stanford University
Palo Alto, California

Attention: John R. McDonough, Jr.

Re: Recommendation Relating to Condemnation Law Procedure No. 5,
Opinion Testimony on Value, Damages and Benefits

Gentleren:

I appreciate the opportunity to comment on your reccmrendations as
revised to Jamuary 31, 196h4.

A word of identification might be iIn order as I feel that strive
for objectivity as I may, that I, as each of us, am a captive of my
experience. Thus, my background may help you to understand and evaluate
my comments hereafter set forth.

T was a buginess administration undergraduate with studies in real
estate economics and a minor in economies. 1T spent three years with the
Corps of Engineers, Real Estate Division which was concerned with the
acquisition, management and disposal of real property for the Army, Air
Force and Atomic Energy Commission in Southern California, Nevada, and
Arizona. I have been in practice some ten years and my practice is, in
the most part, real property law with most of that falling within con-
demnation and title problems. I presently represent three title companies
in Ios Angeles County. I served as the chairman of the committee that
produced the Continuing Education of the Bsr Program on condemnation in
the handbook. 1 am presently chairmsn of the CEB committee doing the
supplement thereto.

I wish to say that the efforts of your Commission are exemplary and
appreciated by this member of the bar. Any criticisms appearing hereafter
mist be viewed in the light of my appreciatfon of the enormity of your task,
its difficulty, and the obviously sincere effort that you have made to pro-
vide just rules. On the theory that I have the best chance of being
properly understood if I speak bluntly, my comments follow:

Section 1268 should not restrict the rules to condemmation proceedings.

The fewer things that are special in the law, the easier it is to administer.
Few attorneys acquire high competence in this field of law and fever judges.

-1-
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Buman beings, all, they will fall back upon the analogies to personal
ilnjury cases, fraud measure of damages, and the other more ccmmonly
encountersd problems. Thus, you are fighting upstream when you seek
to compartmentalize the law of eminent domain.

Section 127C¢, following the final semicolon, seems unwise as I have
often encountered s0 called plans of the plaintiff are not accurate or
do not revedl the true nature of the construction or the use to be made
of it. 1In such an event the plans themselves or the person testifying
atout them should be subject to impeachment and rebuttal. Sald ancther
way, just becauge the copdemnor says the improvement is thus and such
should not prevent showing that 1t is scmething else.

Section 1270.6. This section is excellent. If an opinion is to be
evaluated, the trier of fact must hear upon whet it is based. If it is
based cn irproper patter, that can be shown by cross examination or
rebuttal.

Section 1270.8 is very good and comes close to stating my ultimate
philosophy in these natters. That is that the jury should te permitted
to hear anything which the market place would be interested in. The
condemration trial should be an attempt to obtain the judgment of the
trier of fact as to what the merket would do. Thus, anything the market
would consider should be considered by the trier of fact. The language
on 1270.8 could he sharpened a bit to express this philosophy if it is
shared by you. Your use of the term "open market" 1s use of an inexact
term and has permitted many an sppraiser a place of refuge because of its
uncertainty. I do not feel that my suggestion is the only possible
improvement but I believe that the phrase "without duress" would be more
readily understood and precise.

Bection 1271 1s excellent, especially in itsl clorification of the MaMulty
rule to Indicate that a purchase price of the subject property must be
within a reasonable time before the date of valuation before it is admissible.

Section 1271.2 should have language paralleling 127C.8 as I believe
1t is possible to cause some judge or jury to believe that a sale made
under duress was freely made unless you adopt a term to make it clear that
though one acts voluntarily the sale should not be admissible if the actor
was under scme gort of duress. 5o, agaln, I would suggest the use of a
phrase like "without duress.” The second sentence, reference to improvements,
is unfortunate. I have no difficulty reealling attorreys who have argued
that because the property btelng compared to was improved and the property
on which the sale was belng offered was unimproved, or vice versa, or that
the improvements were different in kind, that the comparable sale should not
be admitted. Very, very often the improvemenis are of no significance to
the value of the property or are of such a nature that the value of the
improvepents can be easily calculated and removed from the purchase price
thus permitting the use of the sale essentially as & tare land sale. Your
listing with commas and an "and" bvefore improvements which seem to indicate

-
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that there must be similarity in all these particulars before the com-
parable can come In. I believe some language indicating that these are
factors that can bte considered when appropriate would help to take care

of those situatlons where a sale would be useful for many reasons but 1t
lacks comparability inm improvements. I algo dislike the term in that
sentence "shedding light". I know it comes from some cases but it certainly
is colloquial and when analyzed says very litte, if anything. May I suggest
"siding".

Section 1271.8(b}(1) is btad. It conflicts with your philosvphy ond rdac
that if the market place would take such things into consideration, the trier
of facts should. I can appreciate your commission's concern for "blue sky"
type approaches. But my experience has been that you don't sell them if
they are too blg a chunk of sky. You either trust the trier of fact or you
don't. If you trust them, as I do, then you give them all the tools to work

~with that the market would have.

Section 1271.8(b)(2) would be better phrased positively if it is
poseible to do so. I have not been able to do so but maybe scme of you
pecple can.

Section 1272.2 should have the words "and value" added in the third
line after the word "nature". This would correspord with present §1845.5
which I believe has been found most workable.

Section 1272.4(b), I cannot agree with. I believe an opinion should
be able to be based upon offers for the property. These great concerns
about spuricus offers are no harder to deal with in condemnmtion than in
other fields of law. When you have had the experience of having appraisers
testify that the property is worth substantially less than amounts that you
know i?v§ been bona Tide offered for it you will understand my obJectione to
1272.4(b). '

Section 1272.4(d) I do rot understand the reason for, if the market
would congider the value of arother property then the trier of facts should
be able to consider it. These fears about the length of trials are like
the fears about offering other sales prices under direct testimony. Once
it has been tried, it has been found to have been an illusory fear. If
these things are present in the market place, they will ccome out in cross
examination, if not on direct. How much more logical it is to offer the
proof of these matters as a part of the direct case rather than croes
examination.

Section 1272.4{e) cuts both ways but is too simple. It is often
impossible to exclude items that are noncompensable from one's corsid-
eration as they are there. The list of noncompensable Iltems 1s going
to be a subject upon which I am going to write in the supplement to the
CEB hardbook., It i1s so long and so comprehensive and many of the ltems
are s0 real that no honest appraiser could avoid belng influenced by them.
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If you are then to strike under § 1272.6, an opinion in which an appraiser
honeetly admits he cannot seperate out the influence of a noncompensable
iten which is patently present, it will simply force appraisers into dis-
honesty. This is obviously undesirable and all that can be done should
be done to keep appraisers from being sophists or untruthful.

Section 1272.8(3) is good as 1t recognizes again the practicalities
of life.

Section 1273.4{a) should read "court" instead of "judge" as some nit
picker like me will say that the use of the article "the" before judge means
only the judge before whom the case is being tried.

There you have it. TIt's unvarnished and honest. I hope it is
objective. I especially hope it will be helpful to you.

Again, my gemuine tharnks for your devetion to a most worthwhile
erdeavor.

Sincerely yours,

JERROLD A, FADEM
of
FADEM AND GRAVES

JATF:ree

~l
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Memo 64-100 EXHIBIT X1

THE COUNTY COUNSEL

John B. Heinrich Of Sacramento County
County Counsel

April 30, 196k

California Iaw Revision Cammission
Room 30, Crothers Hall
Stanford,niversity

Stanford California 94305

Attn: Mr. John H. DeMoully
Executive Secretary

Re: Recompendations on Condemmation law and Proe_ed:ure.

Gentlemen:

Reference is made to your letter of transmittal dated March 5, 1964,
and to the enclosures vhich included certain legislative recommendations
relating to condemnation law and procedure. We have reviewed these recom-
mendations and are meking the following commente and suggestionms.

It is our feeling that the recommendations proposed will not substantially
shorten the trial of condemmation cases except that by codifying existing la.,
guch codification might have some use in eliminating argament wvhich nmight
otherwise ovccur in certain instances by meking the law clear on the polints
covered. 8ince this is apparently one of the intended purposes of the pro-
posed legislation, we make the following suggestions:

There is some confusion in my mind as to whether proposed Sectlon 1270
is Intended to provide that the verdict must be within the range of expert
opinion as distinguished from a verdict within the valuation testimony of
the owner of the property. We recently experienced a situation in which
Judgment against the County of Sacramento was in excess of the valuation
testimony of the landowner's expert but within the cwner?s opilnion of the
value. If the verdict is to be within range of the expert‘'s opinlon, then
Section 1270 should meke this clear. Also, an indicated purpose of proposed
Section 1270 is to make the law clear that a view of the property does not
become evidence in the sense that 1t hae independent probative value upon
the issue of market value. However, we do not believe that Subdivision (b)
is clear on this point, and we helleve that a sentence should be added to
Subdivision (b) which states thet such a view cannot be considered as havine
provative value.

wle
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Section 1270.4 as proposed will apparently give the judge the power
to limit direct examination, including the extent to which a witnees may
state on direct examination-'"the other matter upon which his opinion is
based". Although the recommendations include comment on Subdivision {=)
of this section relative to the mumber of comparable sales which can be
used, little or no comment is made as to the meaning of Subdivision {b)
which actually could be, in ocur opinion, cne of the most important pro-
cedures in expediting condemmation cases. In the trial of condemnation
cases, we have found that an encrmous amount of time is oftten expended
in objections and argmment relative to the admiesibility of studles, plans,
exhibits, maps and other documents and matters which the appraiser relles
on which have been prepared by third parties, agencies and commissions,
etc., and which the sppraiser states assisted him as to his conclusion of
highest and best use and his opinion of value. In many instances, attempted
relience upon & document or study which is objectionabtle may not be immediately
clear and a contimuing battle with respect to their admissibility arises
until finally at a certain point in the case, the matter is permanently
resolved. Also, by the time such controversy is finally resolved, irrepar-
able damege may have resulted to one of the parties because of the confliet
before the jury. It is, therefore, our belief +that definite procedures
should be devleed which will determine the admisslbility of such matters
uporn which & witness will rely prior to the giving of such testimony to a
Jury considering the case. We realize the difficulties involved in
requiring a witness to met forth in advance of his direct testimony the
studies, documente, etc., upon which he relies. However, we feel that a
hearing before the Court on such metiters will considerably expedite and
shorten the time of trial as well as eliminate the possibility of pre-
Judicial error. Perhaps Subdivision (b) of proposed Section 1270.4 can
be revised and expanded to make it more clear as to "the other matter"
vhich is referred to, and whether or not & consideration of "such other
metter" before the Court outeide the presence of the jury is contemplated
in the same manner in which the Court considers in advance the comparable
sales which the valuation expert is relying upon.

Related to the matter discussed in the previous paragreph is the fact
that the landowmer very seldom has actually obtained a completed appralsal
by an expert witness until the time of trial itself., It is our feeling that
the time for pretrial of a condemmation cese should be Immediately in advance
of trial, and not months before as scmetimes occurs under present procedures.
Pretrial conferences in condemnation cases are valueless at the present time
in any situation where the landowner has not completed his apprailsals.

We would also suggest the following additions to Bection 1272.k relating
to matters upon which cpinion may not be based.

"(g) The increase, if any, in the value of the property by reason
of the proposed improvement which 1s to be made on the land of the
condermor . "

This addition follows present law (Nichols on Eminent Domain Section
12.3151; City of San Diego vs. Boggeln, 16k C.A. 24 1) and is essential
pince 1t 1s overlooked in meny instances in consideration of influences on
the neighborhood, land uses in the area and "comparable sales” which ipc)»a-

-
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an increment of value becasuse of the.improvement. We believe that
trials will te expedited by this addition since counsel and appraisers
are not always completely aware of the affect of this point. {(See
excellent discussion and outline in Nichols.)

“(h) The influence upon the value of the property being valued
of any physical use for which the property is not adasptable and
available within the reasonsbly near future.”

This followe present law, but makes it clear that the word "use"” relates
to a physical use. We have found that a difficult problem exists in determining
the "highest and best use" of a parcel being taken in situations where property
is in a transitional stage in the sense that a higher and better use iz probably
in store for the property ten to twenty years hence (population growth, pro-
posed and adopted freeways, and other factors may establish or indicate thie
expectation), thereby giving rise to an investment or speculation increment
of value in the property over and above the real value of the property for
the physical uses for which the land is asdaptable and available within the
reasonably near future.

We belleve that any use which is ten to twenty years away is a spec-
ulative use which should not be considered with reference to a determination
of the "hlghest and best use" of the property as this term 1s used.

The propoeed addition will ensure that only physical uses for which the
property is available and adaptable within the ressonably near future is the
basis upon which the property is to be valued. At the same time, the property
owner 1s assured full market value for his property since the market data
approach will always reflect the price of similar type property in the sur-
rounding area. We belleve that this addition to proposed Section 1272.4 will
expedite trial time since it will eliminate a great deal of argument and
confusicn on the meaning of the word "use". There is very little land any
place in California which doesn't carry with it scme additional increment of
value, however emall, based upon the possibility of a higher use in the future.
People deo speculate and invest in real property with this thought in mind, and
it does have the tendency to push prices of land up over and above what is
considered rto be ite value {using the income approach) based on the physical
uses for which it is available and adaptable within the reasonably near future.
This is particularly true of farm land which is ten to twenty miles from rapldly
expending metropolitan aress, and though it will remain farm land for ten years
or more, enjoys the almost certalnty of & higher and better urban use at aome
indefinite time 1n the Tuture.

We will be most happy to discuss with you at anytime the matters covered
herein. We alsoc believe that the Iaw Revislon Commission has done an excellent
Job in attempting to deal with a most difficult subject.

Very truly yours,

JOHN B. HETWRICH
County Counsel

By
LAWEENCE E. VIAU, JR.
Deputy County Counsel

LEV:dt




ik

Memo 64-100 EXHIBIT XII

COURTY COUNSEL
County of Monterey
P.0. Box 1587
Salinas, Callfornia

April 20, 1964

California Law Revielon Commission
Roam 30, Crothers Hall
Stanford, Califm-nia _

Gentlenen:

We recently recelved from Mr. Spencer M. Williams, County Counsel

of Santa Clara County, a copy of your Letter of Transmittal dated
March 5, 1964, transmitiing a copy of your Tentetive Recommendation

to the 1965 Legislature concerning Opinion Testimony on Value, Dameges,
and Benefits in eminent domain and inverse condemnation proceedings.
Mr. Williams invited us to review your tentative recomendstion and
forward to ¥ou any comments therecm which we might have,

Since our only a.im in writing this letter is to assist you in
carrying out your assigned task, we must confess thst we do not
think thet ouwr present comments will be of much help o you. Our
reasons for so believing are twofold: (1) While we have had a
little experlence with eminent domsin proceedings, it has not been
nesrly as extensive as that of many other attorneys. (2) We fecl,
philosopbically, that an increase of legislation brings an increasc
of confusicn, and nelther speeds, simplifies, nor ctherwise improves
the administration of justice.

Be that as it may, ouwr comuents follow. We think that youwr proposzd
legisiation has been very skillifully done, and that it constitutes
an excellent ccdificetion of many of the rules of evidence relating
to valuation in eminent domein, which is evidently youwr intenticn.
Those rules, however, have already been established by case law, and
the need for cocdifying them is not too cleer to us. Such & codifi-
cation, we think, would be of benefit only to those lawyers, judges,
end appralsers who have little or no experlence in the Pileld.

If this proposed legislation 1s enacted we do not think that awards
will be any fairer after Its enactment than befere, nor do we think
that any trial time will be saved.

- L3y
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California Iew Revision Commission
April 20, 196k
Page 2

With respect to Section 1271.8, entitled, "Capitalization of Income
Study," it strikes us that its meening is partly cbscure, in that
Paragraph {2) of Subdivision (a) seems at first to be inconsistent
with Paregreph (1) of Subdivision (b). We sey "at first" because
efter about six readings the apparent intentlon beccmes clearer.

If these proposed rules of evidence, or any rules of evidence on
the subject, are calculated 4o govern an investigation of the fair
market value of real property we see no reason why they should not
be made gpplicable tc all court proceedings involving the valuation
of real property where the issue in that regard is its falr market
value.

Very truly yours,
VILLIAM H. SICFTELRS
(8igned)

John ¢. Thornberry
Assistant County Counsel

JOT: jr

cec:  Mr. Spencer M, Williams
County Counsel
TO West Rosa Street
San Jose 10, Californis




Memo 64-100 EXHIBIT XIII

CFFICE CF CITY ATTORNEY

CITY OF RURRANK
April 8, 1964

California Iaw Revision Commissicn
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Proposed Legislation Respecting Eminent Domain and
Inverse Condemnation Proceedings.

Gentlemen:

Ycur January, 1964, report entitled "Recommendation relating to
Condemnation Taw and Procedure" which was transmitied with your letter of
March 5, 1964, has been received and read carefully.

Your Commission is to be commended for its admirable restatement and
proposed codification of existing law respecting opinion testimony on value,
damages and benefits in eminent domain and inverse condemnation proceedings.
Your proposals for workable rules in valuing leasehold interests are
especially necessary and helpful because there is now no unanimity in the
trisl courts respecting the rules to be followed in determining the value
of the lessee's interest.

However, we do not believe that proposed Section 1272.4, which would
nullify the decisional law of People v. The City of Los Angeles (Septther
18, 1963), 220 A.C.A. 353, 366, 367, 33 Cal. Rptr. (97, CO%=805, respecting
the admissibility in evidence in a condemmation proceeding of comparable
sales to other condemning bodies upon the laying of the proper foundatiom,
should be adopted. More particularly, this office does not agree that the
underlying assumptions and your reasoning therefrom to this propesed change
in law are valid. Regardless of the actual percentage of cases wherein a
condemnation proceeding does not involve a willing buyer and a willing seller,
and of the "costs, risks and delays of litigation” to which you sllude, it
is certainly true that sales to condemners do not introduce any more collateral
issues than are involved in any other comparable sale. Every sale must be
eveluated in the light of attendant circumstances and other relevant factors,
and a sale in the open market may be a distress transaction, therefore to be
excluded from coneideration, while ohe to a condemner may not. If the seller
was indeed unwilling to sell does it accord with human nature to presume thai
therefore he sold his property for less than otherwise would be the case?
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Your Commission's proposed change in law would exclude evidence of
fair market value sales to condemning bodies based upon the highest and
best use of the land, to take an example special purpose parcels, while
permitting evidence of sales to others in the cpen market. Yet these
open market sale prices, which for one reason or another were acceptable
to the sellers, may very well not have been based upon the highest and best
use of the land and would therefore be less reliable indicators of value
than sales to condemning hodies.

The proposed change in law could very well leave the trier of the
fact with inadequate or non-representative sales date. In this connection
we emphasize that the present rule works both ways, and the case lsw pro-
posed to be changed involved a sale to a condemning body to which that agency
itself objected.

It is worthy of note that the decisional law proposed to be anmulied
by Section 1272.k involved a sale by Walt Disney Productions. The Distriet
Court of Appeal clearly was not convinced, and it hardly could be conceived,
that Walt Disney Productions was under any pressure or compulsion to sell
1ts property, or concerned at all with the costs, risks and delays of
litigation, and no such evidence was introduced.

It is submitted, and experience demonstrates, that in truth a sale to
a condemning body 1 no more difficult to evaluate than any cther sale and
presents no additional collateral issues or complexities but that in fact
the opposite is the case. The rule of People v. The City of Los Angeles of
course does not exclude the possible situvation of a sale to a condemner
which for one reason or ancther 1s not a true representative of market value.
We do not minimize such a possibility but see no need, in effect, to throw
out the baby with the bath water.

We therefore respectfully disagree with proposed Section 1272.4 and the
arguments in support thereof and submit that the rule of People v. The City
of los Angeles should be retained.

Very truly yours,

S/SAMUEL GORLICK
SAMUEL GORLICK
City Attorney
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Memo 64100 EXHIBIT X1V

JACKSON & ADAMS
16 East Third Avenue
P.O. Box 1776

San Mateo, Californis
May 25, 196k

John R. McDonough, Jr.

California Iaw Revision Commission
Schocl of law

Stanford University

Palo Alto, California

Desr Mr. McDonough:

Since our firm does a considerable volume of eminent domain irial work,
we were keenly interested in the Californis Iaw Revision Commission's recom-
mendetion relating to Condemmation Law and Procedure No. 5 {Opinion Testimony
on Value, Damages and Benefits) published Jamary 1964 by you.

On the whole, we concur with the proposed legislation set forth therein
wholeheartedly. Our trial volume of eminent domaln cases varies hetween some
50 to 100 casee per year and, therefore, we presume to offer one suggestion.

Regarding your proposed §1272.4(b}, we agree that oral offers to purchase
property should be held inadmissible. However, we feel a distinetion should
be made and a recommepdation framed to permit admissibllity of written offers,
particularly on the very property or a portion thereof 1In question or on
immediately adjacent (physically contiguous) property, provided that s foundatio™
is laid by the party offering such evidence that the offer wes in good faith.
Such a proper foundation might include submitting the respective parties’
testimony concerning the bona fide nature of the transaction. The obvicus
relevancy of such data, particularly where an edequate foundation is laid, shculd
be sufficient for its admissibility.

Respectfully,

JESS 8. JACKSON

J&F: Ja




Memo 64-100

EXHIBIT XV

County Counsel
Santa Bartara County

June 5, 1964

California Law Revision Ccmmission
Room 30, Crothers Hall

Stanford University

Stanford, Caslifornia 94305

Attention:; Mr. John H. DeMoully
Executive Secretary

Gentlemen:

Mr. Spencer Williams, County Counsel of Santa Clara County and President of
the District Attorneys' and County Counsels' Association of the State of
California, sent me a copy of the Recommendstion Relating to Condemnation
Iaw and Procedure, drafted by the Californla Law Revision Commission. I
subtmitted the draft to Mr. Thomas M. Dankert, who specializes in eminent
domain matters and who also handles eminent domain cases for the County of
Sgnts Barbara, and who handles eminent demain for the County of Ventura and
the Highway Department of the State of California. Mr. Dankert is now in
private practice and is primarily representing defendants in eminent domain
matters, so that he has had a well-rcunded experience on the subject, both
from the plairtiffs' and the defendants' standpoint.

Mr. Pankert has carefully read the recommendation of the Iaw Revision
Commission and has subtmitted his comments and recommendations thereon. I
think his analysis of the laws proposed by the Law Revision Commission 1s
very good and I concur with the comments and reccmmendations which Mr. Dankert
makes. He, a8 &n expert In sppraisal matters, and I are both particularly
concerned with the changes in the law of evidence and with the provision
relating to capitalization of rental income based on a percentage of gross
receipts and also with the provision placing the court-zppointed expert on a
special level so that a jury probably would glve his testimony more weight
than that of other expert witnesses and appraisers regardless of his com-
petence or posaible bias.

I would appreclate it very much if your Law Revigion Commission would study
and consider the comments and recommrendations of Mr. Dankert with the view
to correcting provisions of the prorosed laws which in the future could cause
confusion, unfairness and delay in eminent domain proceedings.

Respectfully submitted,

ROBERT K. CUTLER
COUNTY COUNSEL
RKC:W
cc: Mr. Spencer Williams
Mr. Thomas M. Lankert



c) Direct and cross examination of expert witnesses in all types of
proceedings, and certain other witnesses on matters of opinion.

It 1s recognized, however, that the rules of valuation in eminent demain
proceedings are based upon more than a conventional buyer-seller concept.
Considerations of policy are involved. Thus, the courts will balance the
pfoPerty owher's right to Just compensation against the problem of the cost

of the proposed improvement to the public, People vs. Ayon, 54 Cal.2d 217.

Nonetheless, on reflecticon it should bhe apparent that proving the valuaticn
of property, whether real or personzal, 1s not limited to condemnstion
proceedings.

To get down to specifics, it would seem that the revieers have not fully
taken into consideration the commonness of at least scme of the problems
upon which they proposed to deal with in special sections dealing with eminent
domain, such ase:

a) Proposed CCP Section 1270: Owners of property and other qualified

witnesses, historically, in all types of proceedings, where valustion was an
issue, have generally been permitted to express oplinions of value on their
property (real or persomal)} or property interest.

b) Proposed Section 1270.2 likewise states a common rule of evidence

that a witness may generally give his reasons for his opinion. In addition,
subdivision {b) of that proposed section seems to be defective in failing to
require that the witness be required to lay & foundation to express an opinion
although thie is probab}y imp}ied from the language of the section. In any
event, thisg sectidghis unneeéssary because this rule merely states the existing
principle of trial procedure that apposing counsel may question the witness on

anything relating to his qualifications to testify.

2.



c) Proposed Section 1270.4: This gives the judge the power to limit

certain matters on direct examination. It is merely an understandable
application of the comventional rule of evidence that the trial judge has the
power to limit cumulative evidence., This has been held to ke true in condem-

nation cases. (See for example the case of City of Los Angeles ve. Frew 129

Cal.App.2d 859, Witkin, Californis Evidence, sec. 564.}

d) Proposed Section 1270.6: This is a conventionsl application of an

0ld standby rule of evidence that a witress may state the metier on which his
opinion ie based, and his statements (as are most statements of a witness) are
subject to impeachment and rebuttal. A shortcoming in this section is illustrate@
by the comment (draft, p.lE), suggestling that the witness may not testify upon
hearsay that is completely unsupported and completely unreliasble. The revisers

then proceed to quote from People vs. Alexander, 212 Cal.dpp.2d 84 gh-96 in

support of this (relying on People vs. Donovan, 57 Cal.2d 346). Nothing in the

Alexander case Buggests any guide for determining the proper limits, within
which facts acguired by hearsay may be used. If such a section is to be emacted
at all it should contain a staterent that the trial judge should have the power
to exclude hearsay based upon hearsay, and any other type of hearsay matter
which in the exercise of a feasonable discretion he finds to be inherently
untrustworthy or unreliable.

e) Proposed Section 1272.6: This is the general rule of evidence that

a witness may not base his opinion on improper matters.

f) Proposed Section 1272.8: (Statements of a witness based upon the

opinions of third persons) The sole remedial change apparently effected by
this section would be to permit cross examination of a person upon whom the

witness's opinion was based. This section belongs in a general evidence section
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and is a rule which would seem equally applicable to all types of expert
testimony. The revisers note that this section would be unrecessary if the
comprehensive evidence statute were snacted. r

If a special section dealing with eminent domain is to be enacted it is
suggested that all of the above sections could be eliminated. It is further
suggested that many of the other sections not discussed above, should be placed
in the general law of evidence for use in all cases where the valuation of
property or property interests is in issue. The list complled (EEEEE) is not
exhaustive; it is only illustrative. Absent special policy considerations,
would it not be better if the rules of evidence applicable to valuation of
property and property interests bhe the same in condemmation proceedings as in
other types of land valuation trials? It is respectfully urged that uniformity
in the law, when possible, 1s desirable.

IT
COMMENTS ON SPECIFIC SECTIONS

a) Proposed Sectlion 1268.2: This section purports to define the value

of property as:
"...the amount of 'just compensation' to be ascertalned under Section 1L
of Article 1 of the State Constitution and the amount of value, damage,
and benefits to be ascertained under subdivisions 1, 2, 3,and U, of
Section 1248."
This section is confusing. It should be completely rewrltten--as part
of a general evidence statute defining market value. Article 1, section 1k,
embraces all of the elements set forth in the subdivisions of C.C.P. 1248 above
referred to, plus additional elements. To understand this section of the
California Constitution would require an understanding of almost every condemn-

ation case decided in California.

~La



As part of a general evidence statute, the classical definition of

"market value" used in Sacramento etc. R. R. Co. vs. Hellbron, 156 Cal. 408,

could be expanded and clarified in accordance with the very complete analysis

in Joint Highway Dist. No. 9 vs. Ocean Shore, 128 Cal.App. 743, and subsequent

cases such as, Buena Park School Dist. v. Metrim Corp., 176 Cal.App.2d 265,

and Pecple vs. Johnson, 203 Cal.App.2d 712, to clarify some of the following

points:

(1} The "highest price” paid is that taid by purchasers generally, rather
than a single purchaser, and

(2) The definition includes a "willing buyer” and a "willing seller".

As the proposed statute presently stands it is too ambiguous for even a
condemnation specialist. It contribubtes nothing to existing law and should be
elininated.

b) Proposed Section 1270: In addition to the comments previously made

upon this section, it should be noted that if this sectionl is to be used at

all it would be useful to define the term "owner of property or property
interest"

For example if a closely held corporation were the property owner would
the principal stock holders of the corporation, or some corporation officer
such as the president, or vice president be permitted to testify as to the
value of property interest? Existing case law seems generally to limit testimony
by an owner to a natural person, who cwns the property or property interest in

guestion, and excludes agents of the owner, Cf. Redwood City etc. Dist. wvs.

Gregoire, 128 Cal.App.2d 766. It ray be that the revisers after considering
this matter would feel some further clarification on this subject would be

desirable.

lSee part 1.



¢) Proposed Sectlon 1270.2: This section has been commented upon

before.2 In addition, it should be noted that 1270.2(b) should be more
gpecifically drafted if this section is to be used to clearly state that

the appropriate foundation should be regui-ed before the witness may testify
as to matters of opinion. Furthermors, such reguirements of a foundation
should be as an issue which can be raiéed by adverse counsel and the reference
to the Judge as the party who may raise same should be supplemented or
eliminated.

d) Proposed Section 1270.4: This section speaks of "contracts" as well

as comparable sales. This term "comiracts” 1s also used in Sections 1271,
1271.2. The use of this term shall be dlscussed in connection with those
sections. At this point a guestion is merely raised as 0 the advisability
of inserting this term in any of these sections.

e) Proposed Section 1270.5: This section3 would seem to require an

additional sentence or sentences giving the trial judge a2 power to exclude
hearsay based upon hearsay and such cther hearsay as he in the exercise of
his discretion deems lacking in any real semblance of reliability.

From the corments of the revisers {draft, p. 12, 13) and their discussion

of the case of People v. Alexander, 212 Cal. App.2d 84, 95-96, it would seenm

that the revisers themselves had in mind the insertion of such a provision in
the section. Tt is believed that such an addition would be useful not only
in the law of eminent domain but in the field of evidence in general. It is
apparent that some hearsay is so lacking in inherent relisbility that the
trial judge should have the power to exclude such evidence. While the trial
court may have the power to exclude such under existing law, thé case of

2This section is also discussed, supra, in Part 1.
35ee F.N.2
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People vs. Alexander, supra, falls to prescribe even general standards.

f) Proposed Section 1270.8: This section as is explained by the comments

of the revisers (draft, p. 14) would permit the witness to consider all the
things which buyers and sellers in the open market would consider. PRecause
of policy reasons and other practical considerations overlocked by the
revigers, existing case law clearly dictates that this is not, and should

not be, the law (Cf. Sacramento Etc. Dist. vs. State Recl. Bd., 215 Cal.

App.2d 60, at 69;% People vs. Ayon, Sk €al.2d 217. While the revisers have

inadvertently falled to acknowledge it, this section coupled with the comments
of the revisers opens the door for the introduction of much vague and specula-

tive testimony, (Cf. Sacramento Etc. Dist. vs. State Recl. Bd. 215 Cal. App.2d

60 at 69} and would permit the witness to consider elements of damage not
properly considersd under present law, such as evidence of blight caused by

the proposed improvement (Cf. People vs. Pera, 190 Cal. App.2d 497; People vs.

Ineas 155 Cal. App.2d 1; Flemenits of demage arising out of the exercise of

police pdwers (Cf. People vs. Symons, Sk Cal.2d 855) (Cf. People vs. Ayon,

supra.) and increased market value caused by the proposed improvement. {Cf,

County of Los Angeles vs. Hoe, 132 Cal. App.2d4 7h. While this list is not

complete, it is 1llustrative of some of the problems that probably are created

by the language of this section coupled with the revisers' comments.

lFThere the court stated:
"The ruling of the trial court permitted indirect use, in the
formlation of value testimony, of factors not directly permitted.
The theory, in spparent reliance on Pacific Gas & Elec. Co. v.
Hufford, supra, was that a veluation witness may state as a 'reason'
for his opinion any detrimental factor which the witness might choose
to attribute to & prospective purchaser, so long as the detriment in
some way arises from the project in sult.

The Hufford case warrants no such approach. The approach ignores
the fact that the "prospective purchaser" is an abstraction, a

-f=



g) Proposed Sections 1271.2 as well as 1271 and 1270.%: These sections

make use of the term "contract” or "contract of sale” with the inescapable

" conclusion that the revisers are adopting a law which would make countracts

; to sell admissible in evidence in support of the wiltness's opinion of walue,
on the same basls as comparable sales. There 1s 3 desrth of authority in

* Californias cage law on the admissibility of such inchoate transactions.

' {Compare language in People va. Nahabedian, 171 Cal. App.2d 302, at 309-30

with Covina etc. Dist. vs. Jobe, 174 Cal. App.2d 340.) The genersl American

" rule, however, is that they are apparsntly inadmissible except in the case

of a contract for the sale of the subject property itself. (Orgel, Valuation

of Iaw Under Eminent Domain, 2nd Ed. 1953, Vol. 1. p. 627; Nichols on Eminent

- Dorain 2nd Ed. 1932, Vol. 5., Sec. 215 p. 307; School District of Clayton v.

Kelsey, 355 Mo. 478, 196 5.W. 2a 860; Arizons v. McDonald, 352 Pac. 24 (Ariz.)

343.
Perhaps the strongest case dealing with the inadmissibility of such

inchoate transactions is Suburban Iand Company v. Arlington, 107 N.E.2d (Mass.)

532. There land was being acquired for perk purposes. The subject property

was part of a large tract which had been purchased by the condemnees. The

prinecipal question ralsed on appeal Wés the exclusion in evidence by the trial

court of the aggregate contract price under a_land contract for some adjacent

115 lots which were part of the original tract. The court stated at page 433:
'"We are of the opinion that this evidence was properly excluded. .

The price paid at the recent sales of similar land in the vicinity

lL{Continued)
ventrilogulist's dummy who apeaks only with the voice of the flesh-and-
bloed valuaticn witness. In feeding words to the fictional buyer, the
witness~-~be he appraiser or landowner--is confined only by hils own
imagirnation and by such narrower limits as the law may impose on him.
(6) A condemnation trial is = sober inquiry into values, designed to
strike a just balance between the economic interests of the public and
those of the landowner."
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was admissible and was admitted in the case. Such a noncompulsory
sale belween a wiliing buyer and a willing seller is ordinarily
regarded as a good test or criterion to aid thes jury in determining
the value of the land in coptroversy. The opinion of the buying
public s¢ expresced in a fresz market is what usuelly determined
value. Bot there mist be an actual sale. Without 1t, the price
fixed in o mere azyreewsut to sell adjoinivg l.nd iz not admissible.

Chawin v. Boston & Providence RR Co., 6 Cash. 422."

4 variation of thies rule is found in I1linois where the prices exprescad

Chicago v. Pridmere, 147 N.3 24 (111.) 5k.

A second defect of this section is that the formila suggested for mor:
sdmigsibility feils to add a provision that the question of compavablility oo
the exercise of the judgeis discretion should be bared upon the availannil r
of market data generaily. Thons, in a sltuation vhers there waz very lits...
market data even o iy application of the suggested formula would exclude
all wmarket data.

In the case cf Monterey County etc. Dist. v. Hughes. 201 Cal. ipp.2d 197,

sales ccecurving some seven to frurtzen vears before the date of valus ware
sdmitted in evidence by the trdal judge cver opjection of appellant. On appedl
ons of the questions reised ~ras the stelznese of these traasactiors. The
Appellate Court qaite reasonsly took the view that because of the complets
lack of any sale in recelis years that the trial judge was resasonable in per-
mitting the witnegs to testify to sush transactions. The court specificelly
comments on the lack of current data at page 215.

In addition, it perhaps might be well to revise the last paxrt of this
section to direct the court to exercise a liberal discretion in permitting



the witness to testify to his opinion as to which sales & witness believes
to be comparable. As the section is presently worded in this porticn there
are some who would undoubtedly argue that it 1s the witness, not the jJudge
who is given the discretion.

h) Proposed Section 1271.4: This section permite the use of leases of

property in thelr terms whether such leases are in effect before or after the
date of value. A policy question is presented as to whether or not leases
entered into after the initiation of the lawsuit shonld be consildered.
Obviously such a lease, if properly attacked, should be of guestionable
evidentiary value because of the cbvious self-serving nature of the clrcum-
stances timewise under which such lease is made. Thie provision could be =
direct Invitation to fraud. It is arguable in reply, however, that the
property owner usually knows when his property is going te be acguired and
would have the power to enter into a new lease 1f he wished to do so before
aoy suit was filed.

Furthermore, the proposed rule may conflict with the rule that the
property owner may not be compensated for any ilmprovements made after the
issuance of Summons, CCP 1248, It may create a possible ambiguity in the
law. Thus, if lease calls for the erection of improvements, the witness
may under thie provision perhaps consider the valuation ereated by improvementhe
erected pursuant to a post-litigation lease.

A moet serious question is presented by that portion of this section and
section 1271.8, which apparently authorize the use of, and capitalization of,

a lease based on a percentage of gross sales. The case of People v. Dunn, L6

Cal.2d 639 cited by the revisers {draft, pp.23, 25) in partisl support of this

proposition does not deal with the capitalization of a percentage of gross
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sales or groes income. Furthermore, outside of the case of People va. Frahm,

11k Cal. App.2d 61 (1952), extensively cited by the revisers, there is
apperently no California case which permite the cagpitalization of a lease
based on & percentage of gross receipts. Furthermore, the Frahm case is a
dispute between the lessor, lessee-subleescr, and sublessee over the distri-
bution of the award. This is the second phase of & condemnation trial
authorized by C.C.P. 1246.1. It is not a contest between the public agency
and the properiy ocwner.

The trial court case of People v. Btevenson and Co., Superior Court

Case No. TOS457 cited at p. 22 by the revisers is probably the subsequent

Appellate Court case of FPeople v, Stevenson and Co., 190 Cal. App.2d 103.

The Appellate Court upheld the exclusion of testimony based upon this "gross”
capltalization approach. It does sc however, on the theory that no proper
foundation was laid for the admission of such testimony. This cese is neither
authority for or against the admissibility of the capitalization of leases
based upon percentages of gross receipts.

This part of this section, construed with Section 1271.6 and 1271.8,
opens an avenue of valuation the traffic upon which avernuwe may be extremely
difficult to control. The sole criterion apparently for the use of such
gross income data is that of "custom". Therefore, the moment when witnesses
testify that this iz the custom in the commnity then this evidence becomes
admissible.

Possibilities for the dishonest under this clause, while it may not seem

g0 to the naive, are virtually unlimited. TFurthermore, the gross sales oOr

gross income includes income atiributable to such elements asg:
1. Management. (Including personality)
2. Advertising.



3. Brand name or brand merchandizing.
4. Natiomal reputation of the leasing company.

5. Presence or absence of competition or similar competitive frenchises

in the same commanity.

The shortcomings of the capitalization of gross income are illustrated
by the following examples:

l. A owns a dress shop in an older shopping center adjacent to a freeway
where gross income is a factor in fixing rentals. Furthermore, it is the
custom in shopping centers in the particular metropolitan area to base rentals
upon gross receipts with a minimum guarantee. (The existence of this custom
will be aesumed in a1l examples to follow.) A has many years experience in
the clothing business, has a good perscnslity and is a good buyer and mer-
chapdiser. A sells to B, 2 salesman working for him. B is & good salesman,
but does not understand the value of maintaining good customer relations. “-
lazy, and hesitates to spend money for advertising. Within a year after 3
has purchased the business he is merely a marginal operator and the fine
business 4 has built up is gone. The Division of Highways has been studying
for several years the need for improving off-ramp facilities In the area. Ths=
most feasible way to do this 1s to cut acrouss one side of the shopplng center
and take out A's (B's) shop at the tail end of the center. If the divieion
fiies its suit during A's ovmership, a capitalization study based on percentages
of gross income will probably include elements of value atiributable to A's
particular abilities. The value of the real estate will be substantially
inflated. If suit is filed after B has coperated the property for several
years {if he hasn't gone bankrupt), the condemmer could use such a study to

purchase the property at a figure below its fair market value.
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2. Standard 0il operates a filling station on a corner at the Californi:z.-
Vincent off ramp on the edge of a shopping center in West Covina, Californis.
It is a fine commercial location. In the first few years of their operation
they have very little nearby competition. Other oil companies eventually
realize that there is a market they are overlocking. Richfield 0il places
a station on a lot contiguous to the shopping center at the opposite end of
it. An independent supermarket type of gas station opens up across California
Street near the Richfield station. Standard's gallomage falls from 80,000
galione per month to 30,000 gallons per wmonth, Assuming a royalty rate of
1-1/2¢ per gallon rental income drops from $1,200.00 to $450.00 per month,
the minimum guarantee. The California-Vincent off ramp wes an underdesigned
ramp. The Division of Highways, even before Standard completed its station
began studying this problem. At one state 1t was decided that Standard 0il
and & nearby restaurant-coffee shop cocktail lounge would have to go. Ths
time when suit is filed will probably be a very significant factor in deter-
mining the value of this off-ramp corner, because of the competitive build-us,
if we use a capitalization of percentages of grosp income. Yet, the corner
in gquestion is & fine location and would be extremely veluable for either
retail or restaurant uses. If the condemnation action is filed (summons is
issued) after the competitive build-up, even though land prices have risen
in the area, valuation on such an approach could result in & substantially
lower award. (This is an actual example with some slight modifications and
a guess as to gallonages. This off-ramp remodeling was a subject of study by
the Division for many years before the money was appropriated for actual
remodeling. )

3. C has a restaurant at the corner of two paved rural roads on the =dr-
of town. C's restaurant is part of a ten-acre holding. D school district buys

«13-



the adjacent ten acres. BRecause of the influx of workers for a new defense
plant D decides to condemn C's property. C is an experienced restauranteur,
has lived in the commnity for a number of years, and has been active in active
in community affairs. C's restaurant rental is based upon gross receipts with
&8 minimm guarantee. C sells to E, the local chief of police who has decided
he can use his retirement money to get rich in the restaurant business. E is
8 good amateur chef, but dees not have a good personality and does not understand
many of the problems of running a restaurant business. After two years, the
rent has fallen from $300.00 per month to the minimum of $150.00. Who is
operating the restsurant at the fime suit is filed under the proposed sections
will be a significant factor in wvaluing the property.

In the three examples above-cited, the value of the property is affected
by elements that perhaps should not enter into & condemnation suit. Some
appraisers would make adjustments for these extrinsic forces. These would
be difficult to make. Some appraiscrs would ignore these extrinsic factors
out of ignorance, dishonesty or the difficulty of making an adjustment. If
time permitted, more and better examples of the type of Pandora's Ecx the
revisers propose to open could be develo;ped.5

This method presente a radicsl departurs from conventicnal appraisal
methods. The conservative appraiser while he might capitalize such income
would make & sincere effort to segregate income which is attributable to the
land and its basic characteristics from the factors above listed. In fact,
it is readily apparent that since we are valuing the real property or the
interest in real property any method which requires the segregation of so

S0vviously, from the preceding examples, loss of business income has

indirectly beccme an element of compensation. This 1Is contrary to

existing law, People v. Ayon, supra. Such a policy change should be

made only after an extremely careful consideration of the hazards
involved. XNoie also that perscral labor is invelved in two of these

examples.
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many other elements is bound to be a near technical impossibility. The only
way such elements could logilcally be segregated iz to study existing ssles
of comparable property and relate those sales to a hypothetical reasonable
rental income figure, such rental income figure could then be used as the
basie for segregating elements of income attributable to the real estate
itself from those attributable to the above listed extrinsic factors.

Then after we have done this surely some astute appraiser is going to
ask:

"Would it not be simpler and less hazardous merely to use e
simpler comparable sales or reproduction cost approach???"

Therefore, it would seem that a compromlse solution is to permit the
use of such Adata only when there is no other market data of any type avallable.
Furthermore, such determination of "availability" should be left to the dis-
cretion of the trial judge.

i) Proposed Section 1271.6: This section coupled with sections 1271.8

and 1270.2(a), in spite of the suggested limitations of 1270.4(b) and 1272.4{f),
may open the door for the use of rental income as a sort of compareble sale.
If nothing else, there is at least an inconsistency between sections 1272.4(f},
1271.6, and 1270.2{a). Section 1271.5 states that the witness may take into
account as & basis for his opinion the rent and other terms of comparable
leases, includlng leases where the rental is fixed on a gross sales formuls.
Section 1270.2(a) says:
"Subject to Section 1270.Lk, s witness testifying in terms of

cpinion may state on direct examination the reasons for his opinion

and the matter upon which it is based."

These last twe sections when read together are inconsistent with the
limitations of section 1272.4(f), which would prohibit the use of capitalized
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values of comparable rentals as comparable sales. Obviously, if the witness
is permitted to base his opinion on comparatle rentals, such rentals may be

capitalized, and such capitalized rentals being part of his reasons mey be

admissible, in spite of 1270.4{f), under the doctrine of "multiple admissibility",

{Witkin, California Evidence, pp. 138, 158, 179, and esp. 249.)

This combined with the provisions dealing with the permissibility of
capitalizing percentages of gross recelpts presents unlimited possibilities
for the ingenious appraiser. Assuming, under the sections in question, the
trial judge would at least indirectly permit the capitalization of percentages
of gross receipts of comparable properties to be used as a sort of comparable
sale, an inept or dishonest-appraiser would have a Roman Holiday. The harm
that could be done, the confusion to the jury which might result, and the
incalculable unfairpess of such a result, is simply impossible to estimate.

Worse yet, we are in an area where business income arising ocut of factors
extrinsic to the valuation of the land itself, could work havoe with conven-
tional principles of condemnation law and appraisal, by permitting indirectly
the use of gross receipts {business income) as a partial basis for valuing
property. The line of cases in California repudisting business income as a
basis for estimation of compensation is so long, and so0 well-established,
that it would hardly seem necessary elther to cite authority, or to remind
the committee of the serious policy questions raised by this proposal. (But,

Cf. People v. Ayon, 54 Cal.2d 217)

3} Proposed Section 1273.4: Subdivision (a) of this subsection states:

"The fact of the appointment of an expert witness by the judge may
he revealed to the trler of fact as relevant to the ecredibllity of such

witness and the weight of his testimony."
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In support of this subsection, the revisers refer to the cases of

People vs. Cornell, 203, Cal. 144 and People vs. Strong, Cal. App. 522.

It is doubtful that these two cases should be cited as authority for a
proposition relating to appointment of experts in civil cases generally
under C.C.P. 1871. The revisers have spparently overlooked that these two
cases are bhoth criminal cases and involve appointment of an alienist under
the provisions of Penal Code 1027. This section could newver be used for
civil cases because this section is by lts own expressed wording applicable
to the situation where a criminal defendant enters a plea of not guilty by
reason of insanlty.

Furthermore, in People vs. Cornell, supra, the question raised by the

defendant was that the court's appointment of the witness amounted to an
endorsement of him and that such an appointment shouwld not have been made
since the defendant had witnesses of his own. This case is simply not
authority for the asserted proposition.

The case of People vs. Strong, supra, cltes extensively from the Cornell

eage, and is not suthority for the ssserted proposal becsuse of its reliance
on the Corpell case, and also because of the proposition asserted by the
revisers not being raised in the trial court.

If the rule of law proposed by the revisers is supported by existing
authority, a fact which has not yet been demonstrated, then the rule of law
ghould be changed. Judges are not appraisers, nor do they normally have
gpecial training in the field of real estate appraisal. They are not condemna-
tion specialists, and, many of them only occaslonally see a condemnation case.
The usual practice following in this type of situation is for the judge to
appoint someone whose name he has heard mentioned favorably, or of whom he
knows personally. There is no reason to suppose, nor has it in fact been
demonstrated in practice, that judges are such substantially better selectors
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of appreisers than either public sgencies, or the property cwners as to give
their appointee such a lofty status.

Therefore, to closk such an appointee with the protection of a rule of
law that places him on a special plateau over and above other appraisers in
the same case, who may in fact be his intellectual and professional superior,
does not seem to be a wise rule of law.

k) Proposed Section 1272.4: This section would modify existing law

contrary to & now well-established line of (alifornia cases only one of which

(People vs. City of los Angeles, Cal. App.2d 1963.) is cited by the

revisers. (draft, p. 31). If this section is adopted, in many cases, the only
available comparable transaction will be eliminated. Thus, in cases involving
flight easements, flood control easements and sewage easements, the only really
comparable sales are sales of the same type of property interests to public
agencles.

Since there iz no market data the easement case then becomee a matter
of guess work based upon a presumed (without any evidence) percentage of
depreciation of the underlying fee. There is, of course, very little factual
basis for the application of such a percentage.

We also have the occasional case in which such transacticns are the only
current market information of any type available.

The case where there have been no sales of similar property, except to
the agency condemning the fee in question, or some other condemning agency,
requires the utilization of sales to a public agency to provide the jury with
some evidence of market value. The result of the rule advocated would be to

reduce the appraisal problem to the tossing of & coin. There being no market

Aata the whole rase becomes & battle of adjectives and emotions rather than
a battle of facts and law.

it is suggested, therefore, that if this section be adopied, the trial
judze e given discretion to permit i introduction of such acquisitions

when chere ia:
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1) A lack of comparable market transactions, and

2) A showing of "voluntariness".

The argument that seles to condemnors ofiten involve partial takings made
by the revisers (draft, p- 32) does not answer the issue in those cases that
are complete tekings, and no such difficulty exists. Furthermore, the revisers
have completely overlooked the fact that not all partial takings are as complex
as they seem to feel. For example take a street widening case in which a strip
of land 10 feet wide is taken for a distance of several hundred feet from a
large undeveloped commercial property. In this type of a case there ie no
real severance damage problem, and the problems of segregation, of which the
revisers speak, are non-existent. Yet, a street widening case is a common

condemnation situation.

Lncther example is the situation of a taking of a school site from
a larze tract of agriculturally uscd land on the elje of a town., In many

of taese cases there is no severance damege problem and the problem the
revisers are concerned about does not exist.

Another example is a partial taking of a drainage easement for the
improvement of an existing natursl channel. It is difficult to say that this
situation in the usual case presents any problem of segregation. Yet in this
type situation there is the least likelihood of finding comparsble market
transactions.

1)} Proposed Section 1271.8(b){1): Consideration should be given to

adding to this section a proviso that a capitalization of income from an
assumed rental from a hypothetical improvement on the property or property
interests belng valued would be permitted where either:
a) Both parties agree that the highest and best use of the property
1s to replace the existing Improvements thereon, and, a dispute develops
as to vhat type of an "after" use is economically permissible, or
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b) The property is vacant and a dispute develops as to whether
or not a use proposed by elther party would be economically feasible.
If either of the exceptions were present, their use would be limited

to proof of the asserted highest and best use of the property being acquired.

ITT
CONCLUSION

It is respectfully urged, therefore, that the committee give serious
consideration to the advisability of:

a} The wisdom of having special legislation on a mumber of topics, the
scope of which is proposed to be limited to the condemnation field but which
in many cases is equally applicable to:

1) The law of evidence generally,

2} The rules of direct cross examination applicable to expert
witnesses of all types,

3) Iland valuation trials of many types of cases where, absent
policy consideration, the rules of land valuation should be uniform.

b) Provisions permitting the capitalization of rental income based upon a
percentage of gross receipts which may ultimately lead to the capitalizing of
business income, and other factors extrinsic to the inherent value of the real
property itself.

c) Other provisions dealing with the capitalization of income, and

d) Placing the court-appointed expert on a special level.

It is hoped that if further hearings are to be held on these provisions
before being submitted to the Californis Legislature, notice be given of the

time and place of such hearing.

Dated: Jun 5 1964 Respectfully submitted,

s/

Thorsgs M. Dankert
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Memo 64-100
EXHIBIT XVI

CITY OF OAKLARD
CALIFCRNIA

City Hall June 17, 196k
Cakland, California 94612

California Law Revision Cormmission
Roam 30, Crothers Hall
Stanford, California

Re: Californis Law Revieion Commission
Recommendation relating to
Condemnation Law and Procedure

Gentlemen:

You have ssked us to comment on the proposed recommendation
relacing to Condemnation lLaw and Procedure.

Your first question was whether any legislation is needed on the
subject. In response thereto it is our belief that some of the proposed
legislation would be beneficial to clarify and change some of the topics
which you have congidered. However, in regard to other topics where no
chanie is made in the present law, and the law is not is dispute, the
necessity of attempting to codify the law is questioned.

Qur comments as to the specific recommendaticn relating to the
proposed legislation are as follows:

Section 1268 - these rules of evidence should apply to all proceedings
relaiing to valuation of real property. It does not maeke good sense to
apply different rules depending on the type of litigstion where the question
involved 1s value of real estate,

Section 1270 - since this is merely a statement of existing law,
except as to the last clause in (b}, no necessity for it appears. As to
the last clause in (b) relating to evidence of the characier proposed to
be constructed by the plaintiff, the comment refers Lo the condemncr making
structural alterations or comstructicn chenges that vere not planned at the
time the award was made, and if there are additional Cemeges ss & result,
these may be recovered in an inverse condemnation action under present law,
The comment gives the inference that the statute will prevent a condemnee
from clalming further damages as a result of changes in the work. Such a
change without compensation would appear to be unconstitutiocnal as taking
property without just compensation.

Section 1270.4k ~ if the judge limits the number of comparsble sales
on direct examination, on cross-exsmination the asppraieer may be made to
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California Law Revision Commission
June 17, 1964
Page 'vo

appeas to have gverlocked other ccmparable sales and nof considered them
worthy of consideration. The present law appears to have more merit.

Section 1271 - eonsideration of a sale after the date of valuation
should not be admissible. Such a sale would ordinarily be too clouded
with problems to represent a true picture of open market sale.

Section 1271.2 - it is believed that the present law vhereby the
Judse preliminerily deteormines comperablility assists in preventing the
Jury from bhecoming confused ag to what is comparable property. This
proposed change could lead to abuses where no real restiraint is imposed
except numbers of sales.

Section 1272 ~ it is not believed that this section will accomplish
the purpose for which it was intended., The language states "When relevant'.
The reproduction approach will, under the Klinker case and City of Oskland
v. Partridge case, stiil not be relevant in most instances vhere the
property may be valued by other approaches.

Section 1272.4 - except for subsection {a), there appears no
necessity for the other subsections, since they merely reflect what is
the present law under the cases.

Sectione 1272.6 and 1272.8 are not considered necessary, particularly
if they are to be ccdified elsewhere.

Secticn 1273 - this section will still permit the calling of the
governmental body's staff appraisers where in setilement negotiations
the opposing side is informed that the offer is based on such appraisal.
Conplete candor will still be unavailing.

As to your question 3 -~ this has been discussed above - that the
rules should apply to all court proceedings for the valuation of real propert-

As to your question 4 - no revisions in your comments are suggested
excepi as noted in our comments.

Very truly yours,

HILTON J. MELEY
City Attorney

By s/
Relph R. Kuchler
Deputy City Attorney

By s/
Maxk B. Shrapge
Deputy City Attorney
REK:be
ce:  League of Califcrnia Cities
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Memo 64-100

JAMES R BANCROFT
JAMES H. MCALISTER
LUTHER J. AWERY

LEQ R.ANDRADE,JR.
ALAN D. BOMAPART
HENRY L.GLASSER
MICHAEL J. MALONEY
NORMAN A Z'LBER
ARTHUR L. SILBERMAN
STEPHEN W. HACKETT

EXHIBIT XVII

LAW OFFICES OF

BANCROFT, AVERY & McCALISTER
TWA BUILDING
240 STOCKTOM STREET
SAN FRANCISCO, CALIFORMIA 4108

TELEFHONE

AREA CODE 415
YUroN 2-7526
CABLE ADDRESS. BAM

June 27, 1964

California Law Revision Commission
Room 30

Crothers Hall

Stanford University

Stanford, California 94305

Attention: Mr, Jobn H, De Moully
Executive Secretary

Proposed 1965 Eminent Domain Legislation

Dear Mr, De Moully:

I have had an opportunity to review at some
length the recommendations of the California Law Revi.-
sion Commission relating to the suggested revision of
condemation law and procedure, As I have a particular
interest in the field of Eminent Domain, I appreciate
your extending to me the oPportunity to express my
analysis of the Commission's proposal,

I feel very strongly that legislation is
needed in the area of Eminent Domain practice, par-
ticularly as relates to the trial phase thereof. The
volume of public work projects, and the attendant land
acquisition act1v1t1es, are bound to increase in number
as California "enjoys" its continued population boom,

While the lawyer twenty years ago might have experienced

a feeling of unfamiliarity when confronted with a condemna-
tion proceeding, this is no longer the case with today's
more sophlstlcated and knowledgeable practitioners.
Similarly, today's typical property owner is less awed

by the prospect of condemnation litigation where his
property is the subject of some public project. All
of these factors lead me to the conclusion that the
volume of condemnation litigation is definitely in-
creasing and will continue toc increase during the
foreseeable future,

Even during the relatively limited period
time in which I have been closely connected with co
demnation litigation, I have detected a growing tre
for condemnation actions to become more prolonged i



California Law Revision Commission
June 27, 1964
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duration, and more sophisticated in their presentation.
Although I have seen this happen, I am not convinced
that this is necessarily the result of increased com-
plexity of condemmation actions so much as it results
from the lack of suitable statutory guidance for the
courts, attorneys and participants in a condemnation
proceeding,

I have attached hereto some random comments
which generall¥ follow the order of presentation in
the Commission's Recommendations. With some few ex-
ceptions, my reactions are most favorable to the sug-
gested revisions. Any criticisms as I may have voiced
in the attached Memorandum are intended to be construc-
tive in nature, and I hope are so accepted by yourself,

Thank you for the opportunity of reviewing this
proposed legislation.

SWH/cb

Enclosure



MEMORANDUM OF ANALYSIS OF THE
CALIFORNIA 1AW REVISION COMMISSION RECOMMENDATIONS
RELATING TO CALIFORNIA CONDEMNATION LAW AND PROCEDURE

Section 1263,2, ''Value of Property" defined,

This section is somewhat confusing in its present phraseology,
for it seems to imply that the "yalue of property' is "just
compensation”" plus the matters set forth in C.C.P, 1248,

This, of course, is not true, as the matters set forth in
subsection 1, 2, 3, and 4 of C.C.P., 1248 merely refine and
interpret the term "just compensation' as set forth in the
constitution.

Section 1270, (A). I do not believe the term

"qualified" should be used in an attempt to distinguish be-
tween the ordinary valuation witness and the "owmer". I do
not believe that an owner should be described as other than
"qualified"” or imply that an owner is something less than
"qualified",

I feel strongly that the last provision in this
proposed section is not proper, or at least it is not clear.
1f this section, which provides "and such evidence, except
evidence of the character of the improvement, . . .proposed
to be constructed by plaintiff in an eminent domain and
rebuttal", is intended to preclude inquiry into the necessity
for the particular public improvement, (that is the necessity

for its being constructed at a given location, the necessity



for it being constructed in a given fashion, or the necessity
for these types of improvements generally), I would agree that
such matters would have no bearing or significance in an Eminent
Domain proceeding. However, the details of construction as they
bear upon. the element of severance damages in a "partial taking"
situation are most significant and should definitely be an area
for appropriate investigation by the property owner's counsel.
In other words, while the details of construction as they re-
late to "necessity'" or as they relate to a "total taking'
gituation are not relevant or material in a condemnation
proceeding, still where thereris‘partial taking and a con-.
struction of some public improvement on a portion of the

part that is taken, the details of that construction are of
definite significance in assessing the severance damages that
result from ",..the construction of the improvement in the
manner proposed by the plaintiff;" (C.C.P. 1248(2) ). By

way of illustration, the height of a fill or cut, or the

height of a power line, or the clearance that would Bé af-
forded under a power line, all might be deemed merely
"characteristics" of a proposed public improvement and

under the language of the proposed section, might be ex-

cluded by the court, whereas, such factors are of great
significance in assessing severance damages by the property
owner, 1 feel that some modification must be made to the

lagst portion of the proposed Section 1270 so as to eliminate

this confusion. Should the details of construction not be



known to the condemmor at the time of the proceedings, then
the property owner should be entitled to rely upon the pro-
vision of law that states that the construction is to be con-

sidered in the most adverse fashion., (See Los Angeles County

Flood District v, Jan, (1957) 154 Cal, Ap. 2d, 389, See, also,

California Condemnation Practice (Continuing Education of the
Bar), Section 4,10, page 68). In the comment following the
proposed Section 1270, the author states on page 8, "...the
defendant in such a case is not permitted tc impeach or rebut
evidence as to the character of the improvements supposed to
be constructed”., My question is, what is the meaning of the
term ''character’? 1If this means the same as ''the details",
then I believe this is improper and ;y’Eountg;-question is,
"Why should the property owner not be entitled to impeach

and rebut evidence as to such details?" 1If, on the other
hand, the term 'character' relates to a ''necessity', then

I agree with the proposition, The term 'character' is too
neﬁulous and will lead only to confusion in the courts, I
would suggest changing the term "'character" to '"necessity"

or revising the entire last paragraph of this proposed sec-
tion. In similar fashion, a property owner should be per-
mitted to establish that, in fact, the condemncr does not
have any firm details of construction in mind at the time of
the condemmation.

Section 1270.2., The question that I have con-

cerning this proposed section is one relating to sematics more
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than anything else: What is the difference between a 'reason
for an opinion'" and "a matter upon which an opinion is based"?
Is this not a distinction without a difference?

Section 1270,2{(b), 1Is it envisioned that such

a preliminary inquiry be effected in, or out of, the presence
of the jury? 1I1f it is a matter of judicial discretion, should
not the section clearly state this?

Section 1270.4, I concur with the intended pur-

pose of this section; however, feel that by specifically list-
ing two areas for the exercise of judicial discretion for
accelerating condemnation proceedings, a conservative court

may consider they have lost its discretion in other areas

under the old maxim that the expression of one thing acts to

the exclusion of all others. 1 would suggest that the commence-
ment of Section 1270.4 be modified to indicate that the "Court
. may prescribe reasonable limitations on all phases of the

y

trial proceeding, including...'

Section 1270.6, I believe this section is well

conceived and drafted, The only observation I would have
would relate to the éuthor's comment on page 13 where he
indicates that the ''defendant in an Eminent Domain action
is not permitted to impeach or rebut evidence as to the
character of the improvement proposed to be constructed,”
My comments relative to Section 1270 above apply equally to

this statement,



Section 1270.8, I approve of the principle

underlying this section, however, 1 feel that there will be
some confusion in applying the two-fold rule of "relevancy"
and "matters which a willing buyer and seller would consider",
I can foresee the "relevancy" test being relegated to insigni-
ficance under the analysis that anything that a knowing buyer
and seller might consider, would be "relevant" and conversely,
if the knowing buyer and seller would not consider the matter
at hand, then that matter is not 'relevant', 1In other words,
to what extent does the term "relevance", and its requirement,
assist the court and the parties in an Eminent Domain action?
Unless '"relevant" would be defined as something other than
what a knowing buyer and seller would consider, then the term
is meaningless in this context. The lists set forth in Sec-
tions 1271 and 1272,2 and in Section 1272.4, do not clarify
this, for these too are qualified by the undefined term

"when relevant',

Section 1271, T agree with the import of this

Section, but feel that it is possibly too limited; it relates

“"sale or contract to sell and purchase'" the sub-

solely to a
ject property or some portion thereof, I believe that this
should be broadened to include any transaction that relates
to the property or its valuation as, for example, to include
leases and listings by the owner., Possibly listings by the -

owner would be otherwise admissible as an admission against

interest, but leases would have particular significance rela-



tive to commercial properties and the capitalization of rental
income,

Section 1271.4, This section seems to remedy

a part of the criticism I had relative to Section 1271, I
believe, however, that this section should be enlarged to
include the lease of comparable properties where pertinent
and would assist in determining a fair rental value. I ap-
prove of the permissive consideration of percentage lease
arrangements, particularly in light of the fact that such
leases are most common in the commerciagl field today.

Section 1271.8, The subject of this proposed

gection is an extremely complex one and I believe by and
large the proposed section is well conceived, Certain ques-
tions come to my mind, however, relative to the phraseology
of this section, as, for example, in the typical condemna-
tion action where a capitalization approach is used, that
approach is predicated upon the "fair rental value of the
prémises in question', Would the term "reasonable rental
value' lead to confusion; is it something different than fair
rental value, or is it the same? Possibly some definition of
the term "reasonable net rental value' would be in order here.
The language in Section (b)(1l) is somewhat con-
fusing, If this section is intended to permit a witness to
present evidence of assumed renﬁal from hypothetical improve-
ments under the guise of showing the highest and best use of

the property in question, then the effect will be to permit



presentation of this type of evidence at any time as a practi-
cal matter, regardless of the limiting language in the section
that such evidence would not be gdmissible for any purpose if
comparable sales were toc be introduced by or on behalf of the
same party. I can see very little justification for permitting
the capitalization of income from hypothetical improvements to
support a contention on highest use, 1 would favor the removal
of the clause "other than showing the highest and best use of
the property or property interest' and restrict the instances
where such a type of evidence can be presented to those where
the party claims that there are no comparable sales or where

it is introduced as a rebuttal to such a contention,

I believe that this section will have a greater
significance to the practitioner than the author of the com-
ment contemplates, Contrary to his contention that it is a
"'very unusual case' where the party claims there are no com-
parable sales, I have experienced a number of condemmnation pro-
ceédings where that very claim was made and hypothetical im-
provements were then erected and hypothetical incomes then
computed for the property with a land residual approach then
adopted to establish the value of the bare land. The author,
on page 27, indicates that "with the very stringent limitations
it provides,..Section 1271,8 provides a desirable certainty
that does not now exist.” Permitting the introduction of
evidence of hypothetical income from hypothetical improve-

ments under the guise of establishing highest use does not



constitute a "stringent limitation'; quite the contrary, it

would open the door to the introduction of this type of evi-

dence at any time, even though comparagble sales are acknowledged

to exist and are otherwise introduced by the party seeking to
introduce the "hypothetical" evidence.

Saction 1272, This section uses the two terms

"replacing" and "reproducing' without distinguishing them.
Typically, these terms have different meanings; "'reproduce'
signifies the creation of an identical structure, board for
board and nail for nail. '"Replace" signifies the creation
of a functional equivalent. It is the matter of replacement
cost that usually is of permanent significance in arriving
at an indicated value of improvements. (Referenée - Condemna-
tion Appraisal Handbook; Schmutz - Rams., 1963 Ed., pub. by
Prentice Hall, p. 51 et seq.). (See,also, California Con-
demnation Practice, Continuing Education of the Bar, §2,22,
p. 34).

Section 1272.4., In my opinicn, this section

presents the greatest defect, and most objectionable portion
of the proposed legislation.

Subsection (a). I believe very strongly that

sgles to condemning agencies should not be deemed inadmissible
in court solely because of their involving a public authority
as purchaser, 1 believe that a sale to any condemning agency

should be admissible or inadmissible based upon the same



criteria used tc determine the comparability of any other sale.
Public agencies are certainly "knowing buyers', and almost
without exception rely upon an appraisal, whether staff or
independent, in making a purchase. Likewise, I would hazzard
the guess that all public agencies claim to act fairly and
uniformly in their dealings with the owners from whom property
is sought, Similarly, I do not feel that any public agency
would endorse a proposition to the effect that owners with whom
a settlement is negotiated should receive a premium, or some-
thing more than fair market value, while those owners who re-
sort to a condemnation trial should receive something less.

The typical argument holds that a sale to a con-
demning agency involves a risk that the agency acquired the
property at less than fair market value by reason of the
agency's statue, financial position and the threat of con-
demnation. Certainly, such might be the case in any given
situation, however, is it sound to assume this of every nego-
tiéted public acquisition?

As a practical matter, where a public authority
acquires a piece of property by negotiated acquisition, the
price that it paid could be one of three things: (1) at market
value, (2) in excess of market value, or (3) less than market
value, Obviously, if the consideration in fact represents fair
market value, then there would and should be no objection by

anyone with the use of this sale as evidence of value. (By



‘ .

way of passing, I would estimate that all public guthorities
who acquire property through negotiated acquisition without
exception, claim that such acquisitions reflect fair market
value and are not depressed or inflated in amount)., If the
price paid by the condemnor for the negotiated acquisition of
the sale was too low, then as a practical matter, the condemnee
would not seek to introduce the sale; rather, it would be the
condemnor seeking to introduce the sale to support its posi-
tion, In this situation, the condemmee would be able to ex-
amine into the nature of the transaction between the public
body and the seller, and even bring in evidence of the duress
or compulsion that prompted a deflated price, This is not a
difficult burden and I would assume that the court would
permit reasonable inferences to be made from even limited
evidence of compulsion. This does not represent, in my mind,
a serious threat to a condemnee,

On the other hand, if the price that the con-
demning authority is alleged to have paid for the comparable
property was too high, then clearly, the condemnor in the
action at hand would not introduce the sale, rather, the
condemnee might seek to introduce it, It is, however, anoma-
lous to anticipate a payment that is "too high', for such im-
plies any one, or combingtion, of the following: (1) that the
owner is in the position to force the condemnor to pay more
than the fair market value, or (2) that persons who settle--

that is, effect a negotiated sale to a condemning authority--
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should receive a bonus or more than one who litigates, or (3)
that the condemnor in the negotiated acquisition made a mistake,
or (4) it might be claimed that the condemning authority was
not a "knowing purchaser'" when it acquired the property which
is the subject of the comparable sale, and as a result thereof
paid more than fair market value, Except for the argument that
the condemnor paid too much by mistake, the other arguments

are without merit and in most instances specious at best.

All public authorities, I believe, without excep-
tion, claim that their negotiated acquisitions are predicated
upon the fair market value concept and that ths determination
of fair market value is the same, regardless of whether a given
parcel of property is acquired by negotiations or acquired by
condemnation, I feel very strongly that sales to condemning
authorities should be on the same footing with any other sale
between private parties,

Section 1272.4, The exclusions of offers and

listings except as an admission against interest is also ill
advised., The bona fides of an offer of listing are in no wise
different than the bona fides of a negotiated transaction,
excepting that in a sale situation, one must look into the
bona fides of two parties, whereas, in the offer or listing
situation, it is the bona fides of a single party that must
be investigated. I acknowledge that the court will have to
exercise close supervision over proffered evidence relating

to offers and listings., However, there can be no denying the
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fact that a well-informed and knowledgesble property owner or
prospective purchaser, making an offer to sell or to buy an -
acknowledged comparable piece of property, (and the results
that they obtained from such an offer or listing), would be

of some significance in attempting to ascertain the fair
market value of the subject properties. It is acknowledged
that such evidence should not be "direct evidence of value",
any more than the evidence of any particular comparable sale
is "direct evidence'". However, information on bona fide cffers,
listings and the like, should be admissible on direct evidence
as reasons for the expert's opinion, just as sales of compar-
able properties would be admissible,

Subsection (e) does not appear to be helpful, for
it fails to attempt to describe what is a ''mon-compensable item
of value, damage or injury'. The other subsections of this
section set forth matters which are inadmissible in evidence
and this subsection really says that '"'mon-compensable items are
inédmissible". The reverse of this is equally true.

Subsection (f) eppears to be questionable for in
the capitalization approach of valuation, I believe, it is
generally accepted practice for the apprailser to use capita-
lized income of comparable properties which have not sold as
a check upon the indicated risk rates, depreciation rates and
capitalized value of the subject property.

The "comments" at the end of this proposed sec-
tion are subject to argument, Without going into excessive

detail, I believe that sales to condemning agencies may-or

-12 -



may not be "fair" just as any other sale may or may not be fair;
that such merely goes to the weight of the evidence; that per-
mitting the opposing party to investigate the details of the
transaction and present these details to the court or jury
will afford him sufficient protection; that this procedure
would not cause confusion or "lost time'; and no more collateral
issues are developed here than with a sale not involving a
public body. In essence, 1 feel that a condemnee has little
to fear from a "below market value' sale to a public agency,
and that the blanket exclusion of all sales to public agencies
would eliminate a broad and oftentimes very helpful area of
potential evidence.

1 will acknowledge, however, that "partisl"
acquisitions by public agencies, that is, the acquisition
of a portion of an entire property, would be of limited worth
as a comparable sale, when attempting to value an euntire
property unless the specifics of "take' and "severance'" were
sebarately negotiated by the parties or otherwise clearly
delineated in the documentation of the tramsaction., This
possible objection does mot justify exclusion of all public
acquisitions for many are total acquisitions, not involving
severance damages.

Section 1273, I disagree with the proposition

that People v. Forrester, 58 Cal, 2, 257, should be reversed

in the matter of admissibility of statements of fact made

during negotiations. Certainly, negotiations leading to

-13-



settlement should be encouraged, and no one can deny the de-
sirability of the public policy favoring the same. However,
statements of fact that are relevant and material to a case,
and not constituting concessions for the sake of argument
during negotiations should be admissible in a condemnation
proceeding, whether they are the product of the appraiser's
investigation or eminate from the condemnor as statements

of intended purpose,construction design,or the like. I would
exclude the clause ",...including any conduct or statements

made in negotiations thereof..."

-14-
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OFFICE OF

CITY ATTORNEY

CITY HALL
LOS ANGELES 12, CALIFORNIA

ROGER ARNEBERGH

CITY ATTORMEY

June 19, 1964

California Law Revision Commlasion
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Proposed Legislation Respecting
Proceedings in Eminent Domain
and Inverse Condemnation -
Proposed Section 1272.4(a) CCP

Gentlemen:

In the report of the falifornia Law Revision
Commission of January 19, 1964, entitled, "Recommendation
Relating to Condemnation Law and Procedure Respecting Pro-
ceedings in Eminent Domain and Inverse Condemnation" is
contained a proposed amendment to the Code of Civil Procedure,
being Section 1272, Subdivision 4(a). The undersigned is
oppoged to the propcsed legilslation for the following reasons:

The above section makes the following matter
inadmiassible as evidence and declares it not a proper basis
fcr an opinion as to the value of property.

{a) "The price or other terms and circumstances of
an acquisition of property or a property interest if the
acquisition was made by a public entity for a public use for
which the property might have been taken by that entity by
eminent domain,"

Proposed Section 1272.4(a) 1s based on the false
assumption that the sale to a perscn having the power of
eminent domain does not and cannot involve a willing buyer

and a willing seller, In theory, the condemner is obiigake
to pay and should be willing to pay condemnee the

aks |
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value for the property taken or damaged., The condemner
causes a fair market value appraisal to be made and in all
fairnmess should offer the condemnee that amount for the
property taken or damaged. At thls pecint, costs, risks,

and delays of litigatiocn have not been incurred, and therefore
they cannot be considered as factors which affect the ultimate

price. 1If the owner or condemnee accepts the amount of the

condemner's offer and there are no factors present to indicate
that the price offered and accepted is not voluntary, or that
1t does not represent a reasonable lndex of wvalue as required
by the law as 1t now stands, the condemner should not be heard
tc complain iFf the sale is admltted into evidence,

If the condemner has been required to pay condemnee
a price which 1s and which he conaiders to be 'ln excess of

‘the market value, then the sale 13 not one where there 18 a

wllling purchaser and is not a reasonable index of value.
Before the evidence could be introduced, the condemner would

be given an opportunity to show that there was cocerclon present
and that the sale is not a reasonable lndex of value.

On the other hand, 1f the condemnee haa been foreced
£o accept the condemner's offer under circumstances which
indicate that he was subject to coercion and that the sale
price was, in fact, less than the market value and was not
sufficiently veoluntary to be a reasonable index of wvalue,
the party offerlng the sale into evidence wlll not be able
to make the requisite showing to permit its admlssion. A
condemnee in a subsequent actlon is unllkely to offer such
a sale as a comparable sale i1f the price is low and if such
condition exists the condemnee will be unable to make the
requisite showing of lack of coercion and that the price paid
was sufficlently voluntary tc be a reasconable index of value,

Under the law as 1t now stands, as established by
County of Los Aggeles-v. Faua, 48 Ccal. 24 672, p. 676, et seq.,
which has been Tollowed by People ex rel. Dept., of Public Works
v. Murata, 161 Cal. App. 2d 369; Feople ex rel. Dept. ol rublic

Works v. University Hill Foundation, 188 Cal. App. 2d 327;
People ex rel, Dept. of Public Works v. Clty of Los Angeles,
220 Cal. App. 2d 553, evidence of the prlices pald ror simllar
property in the vicinity including prices pald by the condemner
is admissible, but wide dlscretion must be granted the trial

Judge in determining the admissiblility of evidence of cther
sales; that the laying of appropriate foundations should be
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requlred to keep admisslon of such evidence within safeguarding
limits and the evidence of the price pald by a condemner

should be admitted as evidence of value only after the trial
Judge has been satisfied that the price pald was sufficlently
voluntary to be a reasonable index of value. The safeguards
imposed under existing case law are amply sufficient to

assure that sales to entltleas having the power of eminent
domaln, will only be admitted when they do 1ln fact represent

a reasonable index of value.

The absolute prohibition of sales to any condemner
1s contrary to the present trend of law of eminent domain
which is tc admit into evidence any matter whlech wlll tend
to actually establish the value of the proposed taking. 1In
the past, certain condemning bodles have been able to with-
hold facta from the judge or jury which,- 1f sdmitted into
evidence, would establish the true value cof the properties
taken or damaged. By exercising command control over their
appralsers and thus withholding evidence, the true pleture
never 1ls exposed.

In 1961 the State Legislature passed Section 1265,
CCP, which provides as fcllows:

"Whenever a public agency acquires real property
by eminent domain, purchase, or exchange, the
purchase price or other consideration pald by
such agency shall be publie information made
available upon request from the agency concerned.”

This sectlion was made necessary because certailn
agencles refused to divulge any inf'ormation concerning prices
pald other condemnees. Thus, the condemner was able to take
inconslstent positions with respect to value of properties
taken and no way was open to condemnee of comparable properties
to show the Iinconsistencies.

For ‘example, in the case of People ex rel. Dept. of
Public Works v. City of los Angeles, 220 A.C.A. 353 {18531
the State Highway Department acquired for freeway purposes,
among other things, 10.0589 acres of two parcels totalling
17.3959 acres owned by The City of Loa Angeles and located .
in the City of Burbank which was zoned M-1. Directly across
the street was a tract of land owned by Walt Disney Productions
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which was also in the City of Burbank and zoned M-l. The
State Highway Department acquired for freeway purposes by
purchase Parcels 2A and 2B which contained 93,136 square
feet and 1800 square feet, reapectively. For Parcel 24,
it paid $1.28 per square foot, and for Parcel 2B it paid
$1.25 per square foot. The appraiser employed by los
Angeles made repeated requests tc the State to obtain the
price paid and sales data concerning the Disney purchase
by the State Highway Department, but were given the run
around by the officials of the State Highway Department
and were never furnished the sales data. (Note: This was
prior to the effective date of Section 1265, GCP.)

A Subpoena Duces Tecum was secured requiring the
production in Court of the State Highway Department's filles
concerning sald saie, and the District Right of Way Agent
for the State Divislon of Highways 1n the lLos Angeles offilce
was subpoened as a witness., Attorneys for the State Highway
Department obJjected to his testifylng as to whether the

- Disney sale to the State was under any compuislion and the

objectlion was sustained by the trial Court. The State's
attorneys failed to produce the records of the sale which
had been subpoened as requlired by the subpoena and only

produced them when forced to do so in the middle of the

testimony of the State'!s negotiating agent. They further
contended that the sale might have been under compulsion
and therefore was lnadmissible, .

The Appellate Court found in People ex rei. Dept.
of Public Works v. City of Los Angeles, supra, DP. 300, 307,
that rarcels 2A and , which were a part of the property
being condemned, were sold by Disney to plaintiff for the
exact amount of the State's appraisal, $142,075.00. There
was evidence that the State was satlsflied with the deal
and so was the Disney corporation as shown by atatements of
its attorney who negotiated the deal. There was no evlidence
of pressure brought by either side or of ultimate dissatis-
faction with the deal.

The State Highway Department was successful in
keeping the Disney sale out of evidence, but the District
Court held that In view of the showing made in the evidence
that the Disney sale was suf'ficlently voluntary to afford
a reasonable index of value, the proffered evidence of the
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price paid toc Walt Dianey Productiocns for 1ts land shculd
have been admitted.

One of the results of the exclusion of the Disney
sale at the trial of the actlon was that because of
erronecus rulings of the trial Court, the State Highway
Department was permitted to place a valuation witness upon
the stand who testified to 40O¢ per square foot, or less,
for the M-1 land taken from The City of Los Angeles.

Had the jury been permitted to know that the
market value established and pald by the State Highway
Department for the Disney property was more than three times
the amount teatified to by the State valuation wltnesses, the
award allowed by the jury would, no doubt, have been materially
increased.

The condemnees should be protected against the
practice of some condemning agencies to sponsor a valuation
witness who testifies to much less than market value in the
hope that the jury will be decelved and render a compromise
verdiet which is, in fact, less than the market value, or
the value which the condemner has willingly, without coercion,
offered and pald for simllar parcels.

Proposed Section 1272.4(a), CCP, specifically
excludes from evidence, in addltion to the price paid by the
condemner, the terms and conditlons of the acquisition. An
example of the type of abuse which would be fostered by sald
section is found in the case of Pecople ex rel. Dept. of Publice
Works v. Forster, 58 Cal. 24 257, e decision iIn that case

shows that at the first trial of the action in 1953, the

Jury awarded for the land taken, $77,240.80, or $800.00 per
acre, and $25,660.00 for severance damages.

Prior to the first trial in 1959, the State Highway
Department allegedly based on the market value determined
the property was worth and offered the owner $218,000.00
for 96.551 acres, or approximately $2,260.00 per acre. At
the first trisl in 1959, skillfully using the element of
surprise and relying upcon the fact that the offer of $218,000.
was an offer to compromise and not admissible intc evidence,
the State produced a valuatlion wltness who testified to
considerably less than the offer. As a result the Jury awarded
only $800,00 per acre which was about a third of the State's
market value offer.
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At the second trial of the action, the trlal Court
permitted the 1958 offer of $218,000.00 to go into evidence
a8 an admission that the offer represented market value, The
owner's valuation witness testified to $3,500.00 per acre
or a total of $337,750.00, and severance damages at $113,&50.
The defendant owner testifled to $4,000.00 to $4,500.00, or
a total of $400,000,00, and severance damages of $100,000.

At the second trial, the valuation witnesses for
condemner testifiled respectively to $400.00 per acre, or a
total of $38,620.00 and to approximately $455.00 per acre,
or a total of $43,500.00 for the land taken.

An independent expert wltness appolnted by the
Court valued the land at $2,750.00 per acre, or a total of
$265,512.50, and placed severance damages at $49,300.

The jury at the second trial awarded $333,000.00,
or approximately $3,450.00 per acre, and $30,000.00 severance
damages which is more than eight times the condemnerts
valuation testimony and more than 4,3 times the award in the
firat trial.

Had the condemnee been prohiblted from showing the
admission of the State that the market value was many times
the amount actually testifled to by the State's valuation
wiltnesses, the second trial might have resulted in the Jury
finding the same values as those found in the first trial.
The condemnee would not get fair market value, but would be
penalized becavse the law 18 so framed as to exclude
evidence whieh would produce the truth. Skiilful withholdling
of evidence should not be rewarded.

if proposed Section 1272.4(a), CCP, is passed by
the Legislature, it would be possible for a condemner to
pay one condemnee what is conslidered to be a fair price for
a given property based upon lts appralsal of market value,
and ancther property owner a third or an elghth of such falr
market price for properties which are sc comparable as to
be almoat ldentlcal in value.

The law as i1t now stands has ample protection for
the condemner who has in good falth "bought his peace" or
has been coerced intc paying more than the market value,
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Proposed Section 1272.4(a), CCP, should not be used as a
means of hiding gross inconsistencies in valuation of
comparable properties which are belng acquired by entities
having the power of eminent domain.

- It is recommended that proposed Sectlon i272.4(a)
not be enacted info law.
Very truly yours,

ROGER ARNEBERGH
Clty Attorney

By ) j ,é/)wt,)(/)

At
Y60 % MODRE, JR. 7
PHM: 1mb Di sion Chief Deputy
“ City Attorney
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Mr, John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford, California

Dear Mr. DeMoully:

This is with reference to your letter of March 5, 1964,
concerning the proposed evidence statute for eminent do-
main proceedings. The following are my own personal com-
ments concerning several sections of the proposed statutes.

I do not know if the Commission intends to expand and
broaden the scope of permissible evidence under the hear-
say exceptions pertaining to experts. If this is the
intention, then some of my comments are not pertinent.
Assuming, however, this is not the intention it seems
that the pertinent proposed statutes dealing with this
subject matter are subject to an interpretation which
would permit hearsay evidence not presently admissible.

Section 1272.4 sets forth matters which are inadmissible
evidence and are not a proper basis for a valuation

opinion. Subdivision (d) thereof recites that "an opinion

as to the value of any property . . . other than that be-

ing valued" as being 1nadmissigle evidence and an Improper
basis for a valuation opinion. This provision by infer-

ence makes a hearsay opinion or statement of value of the
subject property admissible evidence and a proper basis

for a valuation opinion by the witness. My reasons for

this gossible interpretation are because this proposed gec»-- -
tion lists improper matters and nc where do the proposed - )
statutes prohibit a witness from (1) testifying that his . . - -
opinion of value is based upon some other person's opinion

of value, and (2) stating such opinion as a reason in sup-

port of the witness's valuation, '

.L.#_ ‘
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Another reason is based upon a reading of this subdivision
with Sections 1270.2(a), 1270.6, 1270.8, and 1272.8(1),
having in mind the following language contained in these
statutes:

1. 1270.2(a) permits a valuation witness to state
his reasons and the matter upon which it is based.

2, 1270.6 permits a valuation witness to state
the matter upon which his opinion is based, whether or not
he has personal knowledge thereof.

3. 1270.8 permits a valuation witness to base his
opinion upon matters that would be considered open market
transactions.

4. 1272.8{(1) refers to ''the opinion or statement
of another person' for the purposes permitted in that
statute.

The above terminology may be subject to an interpretation

that the present concept of permissible hearsay evidence

under C.C.P. 1872 is expanded. H; reasons for this possible

interpretation are that C.C.P. 1872 refers only to reasons
for the opinion, whereas 1270.2(a) uses the conjunctive,

;reazgns for his opinion and the matter upon which it is
ased".

This indicates that reasons and the matter upon which an
‘opinion is based are not the same, but something different.
e use of the word "matter" could include statements of
value opinions bg persons other than the witness. Section
1270.8 permits the witness' valuation opinion to be based

upon matters considered in the copen market and valuation
opinions are considered by purchasers and sellers in arriv-
ing at a price to be paid for property in the open market.

Also, the procedure set forth in 1272.8(1) seems to infer
that & valuation witness on direct examination may state
that his opinion is based upon an opinion of value expressed
by someone else. Assuming that my interpretation is correct,
subdivision (2) of 1272.8 affords little, if any, protection
because it refers to this particular section only. As you
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know, People vs. Alexander, 212 Cal.App.2d 84, at page 96,
flatly states that the hearsay exception with reference

te valuation testimony does not permit hearsay of the
opinion of other persons as to value, This seems to ex-
clude testimony of hearsay opinions of value of the prop-
erty being condemned. However, it must be read in conjunc-
tion with the facts of the case which relate this statement
only to an opinion of value of a comparable sale. Hope vs.
Arrowhead and Puritas Water Inc., 174 Cal.App.2d 227, 230,
roperly states the rule that an expert's opinion cannot

Ee predicated on an opinion of another, but that it is
proper for an expert to express his own opinion based on
facts testified to by another expert or on tests made by
other experts.

The above arguments can be used for taking a position that
hearsay statements other than hearsay valuation opinions
may be admissible and proper factors upon which to base

an opinion of value. As you know, People vs, Alexander,
supra, page 95, states the rule of Taw with which these
statutes treat. It states, '"'an expert may detail the facts
upon which his conclusions or opinions are based, even

though his knowledge is gained from inadmissible or inac-
curate sources., (Citations omitted)"

This rule confines itself to detailing only facts obtained
by or from persons other than the witness. Also, the basis
of this doctrine with reference to comparable sales is one
of practicality. The definition of the word '"matter'" may
"be broader than the definition of the word '"fact' and en-
compass subjects and statements other than statements of
fact. This broader definition is somewhat substantiated
by Section 1270.8 which recites in part that the witness'
opinion must be based upon matter considered in open market
transactions.

The basis of the expert's opinion includes many thinﬁs other
than facts. The phrase ''statement of another person” found
in 1272.8(1) may broaden the hearsay concept concerning
permissible hearsay evidence in condemnation cases. A pos-
sible result could be an interpretation which would permit
the opinion witness to recite statements found in appraisal
textbooks or magazines, statements other than statements
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of fact found in articles dealing with real estate trends
and activity in the area, and even statements other than
statements of fact contained in another appraiser's ap-
praigal of similar properties in the area. Such categories
of evidence are inadmissible. (Furtado vs. Montebello

Unified School District, 206 Cal.App.2d 72, 78, et seq.)

Again the use of the conjunctive in 1270.2(a) as contrasted
with C.C.P, 1872 when read in conjunction with the other
statutes, gives rise to an inference that such categories

of hearsay evidence may be admissible. Although the con-
demnation cases which recite the rule concerning this matter
{People vs. Alexander, supra, and others) permit testimony
as to the details of comparable sales, there has been a
diversity of rulings in the trial courts with reference to
the admissibility of detailing other types of hearsay evi-
dence, e.g. financial statements of real estate trends,

real estate activity trend statements, bank deposits, postal
receipts, and general Chamber of Commerce informatiocn.

Assuming a valuation witness can state that his opinion

is based upon someone else's opinion of value of the sub-
ject property or is based on statements of another person
and such opinion or statements are admissible, Section
1272.8(1) affords little protection unless extensive dis-
covery is indulged in. A number of condemnation cases do
not warrant the use of extensive discovery proceedings.

In such instances the party faced with this type of testi-
~mony would be caught by surprise at the time of trial and
the person who gave such extra-judicial opinion or state-
ment may not be available to be summoned into court and
cross-examined. At the very least, it would be necessary
to interview the person making such extra-judicial state-
ment or opinion before placing him on the witness stand.
Also, subdivision (2) of this section should prohibit the
admissibility of a ''statement of another person' where
otherwise inadmissible,

I have some difficulty with Section 1270.4, as it seems

to me that before reasonabie limitations can be prescribed,
the court must first know the extent of the appraisal prob-
lems involved, and the entire concept of value of the prop-
erty being condemned. Without such knowledge, the
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limitgtions could be arbitrary and unduly restrict either
party's presentation of their case. For example, where
the property was purchased a few years prior to date of
value, it may be vital to establish the trend of the real
estate market or lack of any trend, in order to sustain
the value opinion. Such cases necessitate the introduction
into evidence of a great number of comparable sales. Also,
certainly before a court can limit the direct examination
on the matters upon which an opinion is based, the court
first must have before it all of the elements, facts and
factors upon which the opinion is based. It would seem to
me that the subject matter of this statute could be dealt
with best at pre-trial. For example, the number of sales
and even the comparability or lack thereof could be better
determined by a pre-trial hearing. Another example is that
a motion to exclude sales or other matters considered by
the appraiser could be made at the pre-trial stage. Also
the policy of the Central Division, Los Angeles County
Superior Court, requiring an exchange of appraisal--like
for like--and a determination of issues other than the
issue of compensation could well be utilized in the place
and stead of such a statute. To set forth this type of
statute in the field of condemnation alone, I believe
would give undue emphasis to the matter, and the court
presently has sufficient powers for the purpose of limit-
ing evidence,.

The provision in Section 1271.2 which permits comparable
'sales within a reasonable time after the date of valuation
is an excellent provision, in view of the diversity of
rulings in the trial courts. The other portions of this
section seem to be a codification of the case law and its
application in the trial courts. However, it may have an
implication that before any sale can be comparable, it
must have all of the elements of comparability set forth
in the statute, and if not, it therefore is inadmissible.
More often than not, the comparable sales do not have each
and every element set forth in the statute.

With reference to Section 1273, I am in accord that
offers to compromise or settle litigation are and should be
inadmissible evidence. However, I cannot agree to making
inadmissible admissions which are made during settlement
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negotiations. The rule stated in People vs. Forster,

58 Cal.2d 257, under the facts and circumstances of that
case seem to be fair. This case in my experience has not
prevented complete candor in settlement proceedings be-
tween the parties in condemnation actions., Settlements
have neither failed nor been hindered because of the rule
in the Forster case.

Public agencies are required to pay just compensation.

This term has been equated with fair market value, and in
situations where the public agency has a value based upon

a legitimate and proper appraisal, it seems that such evi-
dence should be admissible, The admissibility of such
evidence affords protection to the property owner in in-
stances where the public agency disagrees with its appraiser,
merely because in the public agency's opinion the opinion

of value is too high, and not because the appraisal is

based upon improper or illegal considerations.

Although offers to sell the property being condemmed or
listings of such property in the open market are admissible
as admissions against the owner, it seems to me that if
1273 were to be enacted, then such offers or listings b
the owner should be inadmissible. On many occasions, the
offer to sell or listing by the owner in the open market
does not represent the true value of the property, because
of lack of knowledge thereof. The instances where such
offers or listings are introduced into evidence arises
~only where there is a discrepancy between such and the ex-
pert appraiser's opinion of value. Many times such dis-
crepancies are legitimate because of the owner's lack of
knowledge of value when he listed his property for sale or
because his circumstances required a sale at less than the
proper fair market value. In simple language, what is
sauce for the goose is sauce for the gander.

These are some of my personal comments concerning the
proposed statutes for whatever they may be worth. If you
feel them worthy of some consideration, I hope that they
have not arrived too late.

If possible, I would appreciate your sending to me copies
of the recommendations and studies relating to the uniform
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rules of evidence. Please advise as toc the cost and 1
will remit the same.

Hope to see you again in the near future.
P With very best regards,
‘ ;7/ py - .
(‘ /’— L-m . ;:/ / /Z?‘, A i
E JOHN N. McLAURIN

OF
HILL, FARRER & BURRILL

JNM: oim
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Attn: dJohn H. DeMoully
Executive Secretary

Re: Recommended Legislation on Condemnation
Law and Procedure

Gentlemen:

We agree with the tentative comments made in the forward that
any rules of evidence and procedure adopted in the area of
condemnation law should apply to matters of valuation in probate

(:, proceedings and to hearings before the Public Utilities Com-
mission involving acquisitlion of utility propertiés by other
governmental agenciles. Consideration might also be given to
applying the same standards of valuation to assessment practice
covered by the Revenue and Taxation Code.

We have rather serious reservations as to the use of the word

or words "matter”, "other matter" and "subject matter" in. various
sections of the proposed legislation. These words are used in
the followlng sectionsg: 1270 2(b) at paEe g, 1270.4(b) at page
11, 1270.6 at page 12, 1270.8 at page 14, 1272.3 at page 30,
1272 4 at page 30, 1272 6 at page 36, 1272 8 at page 37, 1273.2
at page 40. It appears that the word "matter"” has too broad a
meaning and would allow at least scme appraisers to range too

far afield in Justifying their opinions and in many cases result
in prolonging the trial by requiring examination into collateral
matters not at issue in the proceeding. It would appear that the
intent of the legislation is to require expert opinion to be
based on facts and data relating to valuation and generally
affecting the judgment of persons dealing with property in the
market. It would be more precise to use the words "facts and
data" rather than "matter" or at least to include a clausq dé-
fining what the term "matter" means in relation to this p
statutory scheme.
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We belleve that further consideration should be given to placing
greater restrictions in Section 1271.8 on the use of projected
or hypothetical improvements as a means of determining wvalue by
the capitalization of income appreoach. Most local zoning ordinances
allow several kinds of uses in each zone either with or without
the granting of a land use permit. There is a tendency on the
part of appraisers, especlally for property owners, to assume as
the highest and best use of the property any authorized use
{whether or not a use permit may be required) which allows the
most concentrated development of the property or which hypothetically
produces the greatest income, without any real demonstration of
market demand for the hypothetical use and without any real show-
- ing that such use could be made at a profit. The capitalization
approach is used most times not as an independent means of valuing
property but as a means of justifying the opinion of the appraiser
based primarily on certain comparable sales data. A suggested
control in this area might consist of requiring the trial court
to initlally determine whether or not comparable sales data is
avallable to serve as a basis of valuation of property and if the
court so determines then either prohibit or 1imit the use of
capitalization of income approach.

An area not covered by the commission?s proposed rules in which
opinion 1s based on opinion is in the area of "reasonable prob-
abllity of re-zoning" (State v. DunnE (1956) 45 ¢. 24 639). The
courts appear to be more eral In this area than appears necessary
to assure to the property owner payment of the falr market value
‘for his property. The courts have allowed appralsers to base
their opinion as tc value, at least to some extent, on the reason-
able probability of re-zoning being granted on the sub,ject property.
It appears that some standard should be established to determine
what may be reasonably probable. The least that should be required
is a showing that the c¢laimed zoning classification is authorized
ocn & master plan or that a requested re-zoning has at least cleared
the first hurdle in its conslideration, that is, approval by the
local planning commission, before an appralser is allowed to con-
sider such re-zoning as reasonably probable. As a matter of fact

a great majority of properties which are involved in sales of this
nature are made on the basis of options to purchase subject to a
particular zcning classification being obtained. The value of the
property is then established not on any reasonable probability but
on actual approval.

The sales contract is only effective when the zoning 1is aéfually
obtained. It appears that thlis area may be subject to abuse and
might be considered as an area worthy of further exploration.

Very truly yours,

John A. NeJjedly
Digtr t A;hdrney Y

John B. Clausen

JBC:idg Agsistant
cciSpencer Williams, County Counseé
nta Clara County
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Professor John R. MeDonough, Jr., Chalrman
Califrrnis Law Revision Commission

Raom 3¢, Crothers Hall

Stanford Unlversity

Stanford, Californiz 94305

Attn:  John H. DedMoully
Evecutive Secretary

Dear Mr. DeMoully:
He: California Law Revislion Commission Tentative :
Recommendations for Legislation Pertalning to :
an Evajuation of Property
In reply to your request of March 5, 1964, we have under~
taken a cetalled study of the Califcrnla Law Revision Commission

tentative Recommendations relating to Condemnsatlon Law and Pro-

cedure, Number 5--0Opinlon Testimony on Value, Damages, and Bene-
fits (Jamuary 1965) and state as follows:
, I
Question: WHETHER ANY
LEGISLATION IS NEEDED ON
THIS SUBJECT.
Qur_ana#er to Quepntion One may be summarized
ag foilows: |
The legislatlve process Is not needed to
aolve e/i-lential problems arising in eminent

gdomain cases.,
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It is improbable that a leglslative commlitee could gilve
sufflcient consideration to the selection of the rules of evi-
dence which wlll adeguately cover the vast maJorlty of condem-
nation proceedings, and at the same time provide workable rules
for the courts, attorneys and appraisers. Enacting rules of
appralsership in an eminent domain case would be tantamount to
prescribing the rules of practice of the medlcal profession.
It does not appear thaft we have reached the state of techno-
1oéica1 proficlency where the Judgment of man concerning the
value of a plece of real estate can be delineated with the
specificityrwhich the recommendations purport to effectuate.

The deslirablllty of a set of legislatively promulgeted
evidential rules 1n condermation cases is questionable. Sec-
tion 1270.4 would provide that the court, in the exercise of
its sound discretion, may limlit the extent tc which a witness
may state on direct examinetion "other matter upon which his
opinion is based." Rules such as this one whlch would grant a
large escape hatch should be aveided. An amplified atatement
of thls rule was succlinetly put by Judge Frledman 1in Sacramento,
Etc. Drainage Dlist. ex rel. State Reclamation Bd. v, Reed, 215
Cal.App.2d 60, 29 Cal,.Rptr. 847 (1963):

"The ruling of the trial court permitted indirect

use, in the formulation of value testimony, of
factors not directly permlitted. The theory, in
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apparent rellance on Paclfic Gas & Elec., Co. v. Huf=-
ford, suprz, was that a valuation witness may state
ag a 'reazon?! for his opinion any detrimental factor
which the witness mlight choose to attribute to a
prospective purchaser, so long as the detriment in
some way arises from the project in suit,

"The Fufford case warrants no such approach.
The approacn ignores the fact that the fprospective
purchaser' is an abstraction, a ventriloquist's
dummy who speaks only with the volce of the flesh-
and-blood valuation witness. In feeding words to
the flctlional buyer, the witness--he he appralser
or landowner--is confined only by his own imagina-
tlon and by such narrower limlts as the law may im-
pose on him, A condemmatlon trial is a sober in-
quliry into values, designed to strlke a Jjust balance
between the economic interests of the publle and
those of the landowner, (See Kratovil and Harrison,
Eninent Domain--Poliecy and Concept, 42 Cal.L.Rev, 596,
. ere 1s a II%if_EE gIinative claims even
when descrlbed 1n terms of a prospective buyer's
mental reactions, To say that only the witness!
valuatlon oplnion has probative value, that his
'reasons' have none, lgnores reallty. Hls reasons
may influence the verdict more than his figures,
To say that all objectlons fo hils reascns go to
welght, not admissibllity, is to minimlize Jjudicial
responslibility for 1limiting the permlssible arena in
condemnation trials, The responsibllity for defining
the extent of compensable rights 1s that of the courts,
(People ex rel. Dg@ﬁ,‘of Public Works v, S;Eons,
supre, 54 Cal.2d at p, ; reople V. Ricciardli, supra,
Tal.2d at p, 396.)" (Id.7at 67,)
As a guldeline, the above statement taken in context with the

(N

facts of the case 1s more meaningful than the vague standard of
Judicial discretion contained in Section 1270.4.

The Commission purports to chart a course suffleclently
flexible to encompass a subject as complex as soclety's re-

lation to its property and at the same tlme provide a ready

)
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index %o the evidential rules in emlnent domain actions, If
definitive rules of evidence are to be enacted, then the chore
willl approximate that undertaken by Nlchols, The Law of Eminent
Domain (3rd ed. Sackman and Van Brunt, 1950). We doubt that
the Legislature or the Commisslion wishes o undertake legls-
lation on that scale, The "index" approach 1s preferable since
1t avoids the fixity of rules relating to a constantly evolv-
ing subJect matter. However, an index is a research tool which
should not be utilized as a vehlcle for definitive treatment of
the ultimate evidential problem., For example, Section 1271.8
relating to the use of assumed rentals on hypothetlcal improve-
ments violates the index concept in that it singles out a
specific type of evidence as supportive of the capitalization
approach {lease income from a percentage of gross sales),

We suggest that the Commlssion not undertake to propose
any legislation stating the evidential rules In eminent domain
proceedings, We further suggest that if any leglislatlion is
proposed, that it be of the "index" type rather than of the

"formulary" type.
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Question: WHETHER THE
LEGISLATION CONTAINED IN
THE TENTATIVE RECOMMENDATION
IS SATISFACTORY OR WHAT SPE-
CIFIC CHANGES SHQULD BE MADE
IN IT?
Our answer may be summarized as follows:

To a large extent, the tentative recom-~
mendatlons would codify some of the horn-book
law appertaining to real estate waluation.
However, the recommended leglslation would change
the law relating to the use of busilness profits
as evidence of value. The capltalization of in-
come approach, while proper under some cilrcum-
stances, 1s greatly expanded by the recommenda-
tions to Include speculative evidence and ir-
responsible valuation procedures,

While we reserve our general cbJections to any leglslation
in the field, we set forth the following specific changes using
strike out type to indlicate the deletlons and underscoring to
indicate the additions. We have omltted reference to sections

wlth which we are in general accord.

1268,2. "Value of Property"” defined.

As used in this title, "value of property"
means the amount of "Just compensatlon" to be
ascertalned under Sectlon 14 of Article I of the
State Constlfution and She-amennb-ef-valuey-damegey
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and-berefitag-bo-be~-apeerialned~-urndev-gubdiviaions
1y~By-3y-and-U-of-Seebion-1248+ 13 that sum of

money whilch the property sought ©o be valued would
Pring a8 of The Eafe of vajluatlion alGer the same
has been eXposed for a reasonable length ol Gime

1T sold on Eﬁe open market 1n the community wnerein
Tt 15 situated DY & wllling seiier, not rorced Go
Seld, GO a8 willl and able buyer, not Iorced to
Eu;_::E WNHO Have Ea% a reasonapie oggorfuniﬁz To in-

vestligate rope 5 ne orhoo e COom-
munity and EEe genera% market conditions, and wno

have 11 knowledge of all GhRe Uses and purposes

To whlch the propertcy 1s reasonably aaapgea and for

which 1T 18 legally avallable,
COMMENT

Cases such as Long Beach City H,S, Dist., v. Stewart, 30 Cal.
2d 763, 185 P.2d4 585 (1947); Sacramento Ete. R.R. Co. v, Hellbron,
156 Cal, 408, 104 Pac, 979 (1909); County of Los Angeles v, Faus,
supra; and Metropolitan Water Dist, v. Adams, 16 Cal.2d 676, 107
P.2d 618 (1940) support the above definition of fair market value.

The term "value of property" is not the equlvalent of the
terms "damages" and "benefits", Additiocnal sections defining
"damages" and "benefits"” should be consldered.

Section 1270.2, Statement of basis of opinlion on
direct examination, -

1270.2, (a) Subject to Section 1270,4, a wit-
ness testifying in terms of opinlon may state on
direct examination the reasons for hls oplnion and
the matter upon which 1t is baseds provided on dir-
ect examination such witness may not testily as to
any macter wnien 1s 1rrelevant, remokte, speculative

or noncompensable,

(b) [No change.]
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COMMENT
The revislon suggested above wlll retain the good aspects
of both the pre-Faus rule and fthe declsion of the Faus case.

Section 1270.4, Judge's power to limit direct
examination,

1270.4, In order to avold unnecessary delay
in the determlination of the issues at the ¢trial,
the court, in the exerclse of 1ts sound dlscretion,
may prescribe reasonable limitatlions on:

(2) The number of comparable sales or con-

tracta, as deflned in Section 1271.2, o which
a wltness may testify on direct examination by

limiting the area or time within which the siles

Or CONLIACLB BRall Nave OCourred, AMG-By-preseribing

recponabia-2imisadionp-on- She-AUMber-of-guch-0om=

perable-pgatep--ani-eeniractiag

{(b) [No change.]
COMMENT

Limlting the number of comparable sales without relating
the limitation to elements of comparabllity ralses some problems
which the sectlon does not resolve, First, in order to know
how many salesg should be allowed, the Jjudge would have to review

in consliderable detall the total range of comparable sales,

This approach raises the procedural problem of how and when

this "ecourt trial of noncomparability" may be had. Should this

hearing be had during the trial on the special 1ssues, before
the Jury ls empaneled, or at some point during the jury phase of
the case? Secondly, by what standard 1s the Judge to determine
which party should be allowed how many sales?

Certainly 1t 1s the duty of all counsel and the Judge to
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eliminate unnecessary delay. We questlon, however, whether
there wlll be a net savings in judliclal time if the Jjudge exer-
cises hils discretion after he has reviewed the evlidence of all
sales,

Some cases by thelr nature requlre a great many comparable
sales, For Ilnstance, take the case involving five different
parcels. One parcel, a total taking of about an acre in size,
has a present use of floriculture, but has a higheat and best
use for divislon into two building sites. Parcel 2, a total
take, consists of a three acre parcel with a very old and greatly
depreciated house on 1t. The highest and best use of this prop-
erty 1s to combine with the adJoining land for slngle family
residential subdivision use, The third parcel involwves a rather
extensive avocado grove wlth a large single famlily resildence and
several ocut-bulldings on 1t. The part taken includes some of
the minor improvements and contains a portlon with quite severe
topogfaphical and drainage problems., The highest and best use
of this parcel 1s to hold for fubure residentlal subdivislion
purposes, elther alone, or in conjunction with other property.
The fourth parcel conslsts of a narrow and very deep parcel,
the rear portion contalning an avocado grove, and the remainder
with a modest famlly-sized residence, The fifth parcel contains

about 1 1/2 acres, Portions of 1t are devoted to agricultural
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uses, The condemmatlon takes the garage from the residence and
gsevers several leech lines, This property is in an unincorporated
area of the county where ownershlips are held in very lrregularly
gsized parcels. Five of the parcels, as a whole property, require
at least fifteen sales, and the three remalining properties each
regqulre additlional sets of comparable sales to show their after
value., The plaintiff has approximately 30 comparable sales and
the defendant has 10 additional sales, The mere limltation of

the number of sales iIn the absence of a full trial on the lssue

of comparability would not subserve Jjustice in thls case.

In any given case involving several properties, the questlon
often arises as to the manner in whilch the parcels wlll be triled,
whether separately or together. The decision as to separation
or consolidation must be made before the action reaches fthe
trial department. In making this decislon, should the law and
motion Judge review the comparabllity of sales for the purpose
of 1limiting the number?

The problem of time consumptlon in eminent domain actlons
is not so serlous as to requlre leglslative solution. The
courts have ample power to contrcl Judicial business. Sacra-
mento & San Joaquin Drainage Dist. v. Reed, 215 Cal.App.2d
60, 29 Cal,Rptr. 847 (1963); County of Los Angeles v. Bean,

176 Cal,.App.2d 521, 527, 1 Cal,.Rptr, 464 (1959).
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Section 1270.6,  Purpose of stating matter upon
Which opinion EB'Easea;'impeacEEen% and rebuvtal,

1270.6. A witness may state the matter upon
which his opinion i1s based, whether or not he has
personal knowledge thereof, for the limited pur-
pose of showlng the baslis for his opinion; and
his statement of such matter is subject to impeach-
ment and rebuttal, The judge may require the wit-
ness, ag part of the foundatlon for any hearsa
statement, to ldentily The SOUrces OFT %nformat [8)4]

hi ﬁ Such SUat

upon whlc statements are based.

COMMENT
By what rationalizatlon can one Justify the admlssion of
hearsay statements "as a basis for opinion" and yet not admit
the same for purposes of showing the fact to be true? This
problem was aptly commented upon in the study of H1ll, Farrer

and Bﬁrrill, Californla Law Revision Commnisslon Recommendatlon

and Study Relating to Evidence In Emlnent Domaln Proceedings,

October 1960,

"First, the practice and pattern of labeling par-
tlcular evidence as gelng to credibility rather
than to the truth of the fact 1s well known and
entrenched In many areas of the law. But In con-
demnation trials, at least, such a practlce i1s
conduclve to confusion and deveid of meaningful
distinction to almost any Jury., It complicates
rather than clarifies the issues." (Id. at A-52)

It would appear that the rule which creates this unreal
situation results from an attempt of the court to limit the
Jury's rellance upon evldence which 1s of secondary worth.
To a large extent the trlal Judge can achleve the obJective

of weeding out the unreliable hearsay from the rellable by
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requiring the wiltness to state as a foundation, where he got
the information. If the appraiser is content to rely upon
tertiary hearsay reports, vague statements of nelghbors, or
perhaps the revenue stamps on the deed, then hearsay testi-
mony probably should be admitted only for the limifed purpose
of supporting hls oplnion,

Section 1270.8. Opinion must be based upon matter
that woulid be consldered 1n open market transactlion,

1270.8, The opinilon of a witness as to the
value of the property must be based upon matter
that is relevant In the partlcular case to the
determination of the wvalue of the property and
whilch a willing purchaser and a willing seller,
dealing wlth each other in the open market and
with a full knowledge of all the uses and pur-
poses for which the property is reasonablv adap-
table and available, would take into consideration

and substantially relx‘ugon in determining as of
e date of wvaluatlon the price at which to pur-

chase and sell the property or property interest

belng valued.

: COMMENT

Most appralsers wlll teatify qulte readily that they took
everything into consideration which was disclosed as a result
of thelr investigation. It 1is one thing to consider a fact and
it i1s anofher thing to rely upon 1t. For example, an appralser
might consider fthat a prospective purchaser would realize that
there is a freeway next to the subJect property and that some-

day a car may come craghing into the house, This consideration
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certainly has no status in a condemnatlon trial which l1s a
sober inquiry into the value of the real property not based
upon some unforeseen threat to which most members of the pub-
llc are eqgually exposed.

Additionally, the hypothetlcal sale should be related to
the date of wvaluatlon. This section would not be necessary if
a definitional section such as we propose under Section 1268,2
1s adopted.

Sectlon 1271. Sales of subject property.

1271, When relevant to the determination of
the value of property, a wlitness may take into
account as a basis for hils opinion the price and
other ferma and circumstances of any sale or con-
tract to sell and purchase whilch 1ncluded the
property or property interest being wvalued, or
any part thereof, if the sale or contract was
freely made In good falth within a reasonable
time before ew-afée» the date of valuations and
made without knowle%;e of the plan or general

galgn o e plaln wnich incJluded The prop-
erty belng valued.

COMMENT
The flrst objectlion to the proposed section 1s that it
would allow into evidence sales whlch were made in vliew of
and wlth knowledge of the plan of the condemmor. -Such sales
have been unlversally excluded and should continue to be ex-
cluded, notwithstanding that they are alleged to have been
made in "good faith."
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County of Los Angeles v, Hoe, 138 Cal.App.2d T4, 78, 291
P.2d 98 (1955); San Diego Land Etec. v. Neale, 78 Cal., 63, 75,
20 Pac, 372 (1888), on subsequent appeal, 88 Cal. 50, 62, 25

Pac. 977 (1891); United States v. Miller, 317 U.S., 369 (1942).

Secondly, we suggeat that there are some trial departments
which would prebably allow the sale In on a superflclal showing
of good faith; thus the condemnor would be left fo dredge up
facts evidenclng bad falth. For a condemmor to prove a con-
demnee wag not in good falth when he bought the property would
be like proving that a couple were not in love when they got
marrlied. "Good failth" are weasel words, and their importation
into the law should be avolded,

The comment suggests that a sale of the remalnder after
the date of valuation might be relevant to reduction of sever-
ance'damages. If the sword would cut in the direction of reduc-
tion of severance damages, 1t would logically cut in the direc-
tion to lncrease severance damages.

An additional objection would be that an "after sale" of
this kind would put the condemnee in a positlon to drive down
a one-way streef; 1f the sale aided his case he would disclose
1t, but if 1t was harmful, he would not disclose 1t., Since the
facts are entirely within his preregative to dlsclose, such a
rule would be grossly misapplied to the preJudice of the con-
demnor. Minute by minute dlscovery untll the trilal date 1s no
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solution to this problem,
Section 1271.2, Comparable sales,

1271.2. When relevant to the determination
of the value of the property, 2 witness may take
into account as a basis for his oplnion the price
and ofther ferms and circumstancesa of any sale or
contract to sell and purchase comparable property
1f the sale or contract was freely made in goeod
falth, a falr market trangactlon and occurred
wilthinh & reasonable time belore e»-ahter Lhe date
of valuation. 2Zmr-erder-Ho-be-eensidered-eompar-
abigy-$he-nale-or~eontraci-nusi-have-been-made
suffietonbiy-neap-dn-time-$o-sha-date-of-valku~
adtony-and-she-propevriv-serd-musi-bo-toeated

Before the sale prlce of property ls admltted

Tt muat appear EEaE The property sold 18 Iocaéed

BU clently near the property belng valued, an
musé-be 1s sufflclently alike in reapect to
character, size, topography, location, situation,
usability, and improvements, Lo make ft ¢lear

that the property sold and the property belng valued
are ccmparable ir-vaiuwe and that the price reallzed
for the property sold may fairly be considered as
shedding 1ight on the value of the property belng
valued; but, subJect to Section 1270.4, the court
gshall permlt the witness a wide discretlon in
testifying t£o hls oplnlon as to which sales and
contracts the wltness belleves are comparable.

COMMENT

The propoged section would permlt evidence of post-date of
valuation sales, 'This specles of evlidence presents a theoretical
Chineée wire puzzle, IXIf the concept of falr market value pre-
sumes that the willing buyer and seller enter into a hypothetical
sale cf the subject property on the date of valuation, how is 1t
possible that such parties could take into consilderation any
fact which was not capable of belng ascertained on the date of

valuation? Under Code of Civil Procedure Section 1249, the
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parties are entitled to litigate within the one year perlod the
1ssue of value based on a fixed date. Preparation to meet last
minute evidence 1s expenslive and frustrating. To allow in evi-
dence which cccurred up to the date of trial 1s a blatant subter-
fuge of the date of valuation concept.

The court in County of Los Angeles v, Hoe, 138 Cal.App.2d
T4, 291 P,2d 98 (1955) did not solve the Chinese wire puzzle,
We suggest that the rule proposed by the Commission should be
modifled so as not to exceed the rule of the Hoe case regard-
ing after sales by the addition of the following sentence:

"Sales or contracts for sale for the property

being valued and for comparable propertles

entered into after the date of wvaluatlon shall

not be admisslble unless the court finds thatb:

{a) the sale or contract for sale was entered

into and concluded within a reascnable time

after the date of wvaluation, and that the

probatlve value of sales whlch occurred be-

fore the date of valuatlion would not furnish

a reasonable basls upon which to form an opin-

ion of value, or that (b) the sale is relevant

to the value of the remainder after the taking

and construction of the public improvements."

The last sentence of the propcsed section indicates that
while the witness should be given wilde discretion in the sel-
ection of the comparable sales, the court can limit the numhber
of sales to prevent an undue consumptlon of time, We suggest
that there are several factors other than the number of com-
parable sales which affect the length of condemnation trials:

1) The total value of the property;
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2) The spread between defendants' and plaintiff's
appralsers-~the more at stake the harder the
parties fight, resulting in a deeper penetration
of the evldence;

3) The number of expert witnesses and the extent
of the examlnatlion of the second witness;

4) Complexity of the case: Whether the case
involves a whole taking or a partial taking;
whether commerical or farm land; the number of
parcels involved; the difference between parcels;
whether any speclal studles must be made, e.g.,
land surveys, engineerling surveys, hydraulic and
dralnage analysls, soll and foundatlon engineer-
ing surveys; the nature and scope of special issues
which require dispositlon before the Jury trial is
commenced; the number of different uses that could
be made of wvarliocus portions of propertles; the
rate at which larger parcelsg will be developed to
fhelr highest and best use; the nature and extent
of interests sought to be taken, e.g., fee title,
road easement, sewer easement, avigation easement,
utllity easement; and the extent to which the
nelghborhood requires analysis, e.g., a neighbor-

hood in rapid transition 1s generally more diffi-
cult toc appralilse than a atatlec neighborhood.
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5) The nature of comparahle sales--degree of
improvement; amount of financilal "water"; contin-
gencles (245., zone change, variances, approval
of title reports);
6) Several other factors enter into the time
consumed in the trlal of the action which can af-
fect the length of trial. The use or nonuse of
dlscovery may affect the length of trlial. The man-
ner in which the pre-trial hearing 1is held and the
frults of the hearing can affect the length of
trial,

(: 7) Questions of law relating to the admissibllity
of evldence often consume time during the trial
on the issue of valuation. The lengtﬁ of trizal
can vary greatly depending upon the practice of
the trial court in determining known evidential
issues in advance of the Jjury trial. The use of a
written "Notice of Motlon to Exclude Evidence" was
approved by the court 1n Sacramento and San Joaquin
Drainage Dist., v. Reed, 215 Cal,App.2d 60, 68, 29
Cal.Rptr. 847 (1963).
The comment proposes that trilal time will be reduced 1if

the witness 1s allowed to select which sales are comparable.

If the trial courts virtually abdlcate thelr duty to declde
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comparablility, then of what conseguence is the statement of
eritericn of comparabllity contained in Section 1271.27

The heart of any appraisal and of any condemnatlion case
should be- evidence of the subject property and of the comparable
sales; this evldence shduld cccupy a nrominent place 1n the
trial, Reduction of the number of comparable sales should be
the last 1limitation the trial Judpge imposes upon the parties
in order to save time, -

Section 1271.4,., Lease of subject property,

1271.4., When relevant to the determination
cf the wvalue of property, a witness may take into
account as a basls for his opinlion the rent re-
served and other terms and circumstances of any
lease which included the property or property
interest belng valued or any part thereof which
was in effect withlin a reasonable time before ew
afse¥ the date of valuationy., #*reiudinrg-but-nes
limibed-be-a-tonne~providing-Ffor-a-vrensal-£fixed
by-a-pereenbapge-o¥-other-peasgurable-parsion-of
BPeBB~5ate8-0P-EPOEE~tReone~FFom-a-bustnoss-aen-
duebed-ga~-the-leased~-propersyy

COMMENT
The Commission's comment, "this section i1s limited to

rental income (as distinguished from income or proflt attrib-

‘utable to a business conducted on the property)," is inconsis-

tent with the portion of Section 1271.4 struck out above,
Gross lncome 1s most definitely the result of entrepreneurshin.
We recognize that there may be circumstances where due to the

complete absence of any comparable sales, the only available
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measure of value would be that provlided by percentage lease.
We do not feel that the automatic inclusion of this specles of
evidence 1n every condemmation trial 1= just. The Judge hag
now and should conftlnue to have ample dlscretlon to restrict
admission of evidence which does not reflect real property
values, but rather the business abllity of the lessee,

Section 1271.6, Comparable leases.

1271.6, For the purpose of determining the
capltallized value of the reasenabie net rental
vaiue lncome attributable to the property or
property inverest belng valued as provided in
Section 1271.8 or determining the value of a
leasehold Interest, a wltness may take into
account as a basls for his opinion the rent
reserved and other terms and circumstances of
any comnarahie lease of comparable property 1if
the 1éase was freely made in good faith within
a reasonable time before er-affer the date of
valuationy, ineiuding-bub-nes-iimibed-jo-a~teape
providing-For-a-rentat-fixed-by-a-pereeniage-or
ebher-neapurabio-poriion-of-gropp-pates-op-Eroas
inoeme-from-a-buainesp~sendusted-on-auoh-propersy
in~eapee~where~-fhe-rensal-ip-cusbomarily~-ge~-fixedsy

COMMENT
The sectlon quallfles the admission of percentage of gross

income leases of comparable property in cases "where fthe rent
is customarlily so fixed," I% is fairly obvious that if an
appralser uses a lease of comparable property he wlll testify
that rentals are "customarily so fixed," Such term does not
provide any substantial protection against admission of evi-
dence of the business acumen of the lessee, We would rather

see thls problem remain in the hands of the trial court where
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percentage leases of comparable property could be admlitted 1f
such leases afford the only basls upon whlch an opinicn could
be formed.

People v, Dunn, 46 Cal.2d 639, 297 P.2d 964 (1956) does
not hold that evidence of gross income percentage leases 1s
admissible. People v. Frahm, 114 Cal.App.2d 61, 249 P.2d
588 (1952) 1s not authorlty for the admission of such evidence
In a case where the total value of the property is in dispute.
The problem was to apportlon the award., Thls speclalized sit-
uation should not determlne the general rule that evidence of
entrepreneural acumen should be admitted to show the fee simple
value of property. We concur in the analysis of Professor Orgel
whlch wag quoted 1in Californla Law Revislon Commission Recom-

mendation and Study Relating to Evidence In Eminent Domain Pro-

ceedings, October 1960, p. A-57.
Sectlion 1271.8, Capitalization of income stqu.

1271.8, (a) When relevant to the determlna-
tion of value of property, a witness may take into
account as a basis for hls opinlon the capiltalized
value of the property based on the reasenabie actual
net rental wvaiuwe income attributeble to the property
or property interest being valued {as distinguished
from the capltallzed value of the income or profits
attributable to the business conducted thereon),
whichy-Bubjest-bo-subdivision-{b)-Ray-ba-hased-on-a
soneiderabieon-of+

£33)--Tho-veasonable-nei-renbal-valve-of-the
iand-and-the-oninbing-imprevemenie~-thereony-and

{0} --The-veaponable-neb-rental-value-of-she
properby-or-properiy-intoresi-if-$ho-land-ware
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impreved-by-improvemenis-shat-weutd-enhanea-the
¥aiue-of-She-properiy-er-properiy-inserass-for
i5p-highest-and-begt-usey

(b} In determining the reasenable-neb-rentai

capitalized value of the property for the purposes
of’ this section:

(1) A wltness may not base his calculation
on an assumed rental of hypethesieai: improve-
ments on the property or property interest being
valued, nor shall any evidence of assumed lncome
from hypothetical improvements be Zdmlssible for
any purpose, esker-than-shewing-the-highesb-and
bepi-use-of-5he-properby-or-property-1nterenty
if-the-parsy-on~-whepe-behalf-$he-wibtness-ip-ealied
hapsy-ev-infonds-to-havey-any-witness-fepbify-re-
garding-any-eonparabie-paiep-er-aonsractbey-as-de-
fined-in-8See5ieR-1R71yRy-~-FThig-paragraph-deen~nes
appiy-whera-fhe-note~-purpose-of-basing~-$he-9apibal-
isabion-on-an-assumed-rental-of-hypethefieat-im-

. prevements-in-te-rebui-valuabion-fesfimeny-hased
(L en-a-eapibaiination~of-pR-aspumed-renialt-ef-hypo-
thebisal-imprevemenis-uped-by-an-oppening-parsys

(2) A witness may not base his calculation

of the capitalized value on a ar-agpumed rental

under an agsumed lease which i1a fixed by a per-

centage or other mwcasurable portlon of gross sales

or gross income from a business on the property

or property Interest being valued, unlesg-rensals

ef-proparby-for-fhai-kind-of-business-are-oustonarily

8e-£ixady

| COMMENT ON SUBSECTION (a)

The traditicnal formula for capitallzing a stream of income
depends first upon the analysis of that net stream of lincome,
The proposed sectlon uses the term "reasonable net rental value.,"
The appralser does not capltalize rental value to obtaln a cap-
italized wvalue, but he does capltallze rental income. Capltalized

value baged on an opinion of rental value is copinicon on opinlon,
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and 1s not a responsalible apprcach to falr market wvalue.

We are particularly concerned with Section 1271.8(a)(2),
which appears to allow a wltnesas to testify to profits to be
derived from improvements whilch exist only as a matter of
Imagination as of the date of wvaluation. It would appear that
the concept of the date of valuation would lose substantial sig-
nificance if this specles of evlidence were admitted. Code of
Civil Procedure Section 1249 specifically provides that "no
improvements put cn the property subsequent to the date of the
service of the summons shall be included 1n the assessment of
compensation or damages."” How i1s 1t possible, then, that an
appralser, whille disregarding actual post-dafe-of-service im-
provements could nevertheless be zllowed to speculate as to the
nature-of improvements which might be placed on the property
after the date of service for fthe purpose of fortifylng his
opinlon of compensation or damages?

COMMENT ON SUBSECTION (b)

This proposed subsection would permit condemnatlon cases to
become an arena for feaslbillty experts, rather than for apprailsers
1f testimony concerning assumed rentals of hypothetlcal improve-
ments were permitted for any purpose. The quallfying phrase
which would 1limit testlmony of assumed rentals of hypothetleal
improvementa for the purposes of showing highest and best use is
useless, The concept of hlghest and best use should not be a

springboard for speculation concerning future profits. No
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Jury, let alone appralsers and Judges, 1s golng to believe that
the capitalization value based on future renta from a castle
In the air is admitted only for the purpcse of showing highest
and best use, and not for the purpose of establishing wvalue.
This section would allow any condemnee, hls attorney or
appralser, to builld his offlice building, find the tenants,
establish the rentals, show his profit and walk away wilth an
award far 1n excess of what a willing buyerrin the market
would pay for the raw land as 1t exlsts, The law should not
allow the use of the caplitalization approach on vacant land.
The term "highest and best use" should not be expanded
80 that oplnlons of value are based on value for a specific
use, Olson v. United States, 292 U.S. 246, 255 (1933). The
rule set forth in the Hellbron case that value should be found
based upon all of the uses but not for a speclfic use should
be retained as the law In thils state,
The "feasibility approach to value” was expressly condemned
by the court in People ex rel, State Park Com, v, Johnson, 203
Cal.App.2d 712, 22 Cal,.Rptr. 149 (1962). Section 1271.8(b)(2)
as proposed, would appear to overrule the Johnson case, If
the Commission i1s concerned wlith limiting the length of condem-
nation trials, clearly this specles of Imaginative evidence
ghould be excluded in all but the most extenuvating clrcumstances.

This type of feasibllity study may be sultable for promoters who



(D

Prof. MeDonough
Page Twenty-four

are wllling to gamble their tlme and other people's money, but
it is not a suitéble basis for a sober inqulry intoc the fair
market value of real property as of a historlecal date of
valuation. | _ | _

If this section 1s enacted, we predict that the time con-~
sumed 1in tryling condemnation cases lnvolving rental property
will greatly increasé. The ugse of thils type of speculative
evidence necessarily would require the appralser to form an
estimate of the type of construdtibn of the improvements, the
height, width and lot coverage; the cost of the improvements,
both initial and long term maintenance and management. In ad-
dition, he would be required to meke a rental survey and would
have to project rental income over expenses for the probable
economic life of the improvements. Concerning the problem of the
bulldling design alcone, there would be as many possibilities as
there are architects,

Section 1272.4, Matter upon which opinion may
not be based,

12724, Notwithstanding the provisions of
Sections 1270.8 to 1272.2, the followling matter
1s inadmissible as evlidence and 1s not a proper
basls for an opinion as to the wvalue of property:

(a) [No change.]

(b) [Delete proposed paragraph and substitute:)
The price at which an offer, listing or optlon to
purchase, sell or lease the property or property
interest belng valued or any part thereoi or Ior
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otherrcomaa“able

aga* ] an'oggos”gg'géf”y in the proceeding
or for ¢ purpose ol 1Im eachin or rebuthl
the opinion o? value expresgeqd Ey a valuation

witness whno has vestiiled In tThe proceeding.

-ro-ert- unless such offer,

(¢) [Delete proposed paragraph (c).]

{(d) [No change.]

{e} [No change.]

(£) ([No change.]

!g! Evidence of the constructlon or pro-
posed construction of the public agency s Em-
grovement upon the property ol other persons

or purposes of computing damages tO the Ire-
malnder,

COMMENT ON SUBSECTION (b)

We suggest that one other exception ought to be recog-
nized: Evidence concerning what a willing seller would take
for comparable property should be admitted to lmpeach the opin-
lon of a valuation witness who has expressed 2 higher opinion
per unlt rate for the subject property. No one can ignore the
law of supply and demand. Under County of San Mateo v. Bartole,
18# Cal.App.2d at 440, a 1listing of comparable property at a
lower unit rate than the opinion held by the property owner's
appralser was held admissible to impeach the wltness, The
theory of substltution comes Into play here. Why should a
reasonably informed buyer pay $3.00 a square foot for the sub-

Ject property when he can go next door and buy comparable property
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for $1.62 a square foot, without having made any effort to bar-
gain the owner downward from hils asking price? If simply stands
to reason that the "fair market sale” of the subject property is
not likely to cccur if other property owners are asking much less
for thelr comparable property. Where the listing price 1s leas
than the expert's opinion of value, 1t certainly should be admisg-
g8ible to indicate a celling on value, as well as for impeachment
purposes.
COMMENT ON SUBSECTION (c)

Under City of Los Angeles v, Deacon, 119 Cal.App. 491, 493,
7 P.2d 378 (1932) and Central Pacific Ry. Co. V. Feldman, 152
Cal, 303, 310, 92 Pac, 849, 8527(1907), the assessed value of
property 1s admissible on cross-examination. This rule should
be continued., We should polnt out that Revenue & Taxatlion Code
Section 4986(2)(b) provides that the mere mention of the amount
of current ftaxes constitutes grounds for a mistrial.

COMMENT ON NEW SUBSECTION (g)

4

This statement of existing law should be preserved 1n any
statutdry scheme stating rules of evid;nce in condemnation
cases, JSee Sanitation Dist, No., 2 v, Averill, 8 Cal.App.2d
556, 47 P.2d 786 {1935); People v. Symons, 54 Cal.2d 855, 9
Cal.Rptr. 363 (1960).

Section 1273.4. Credibility of expert witness.

1273.4, (a) The fact of the appointment of
an expert wltness by the Judge may be revealed to
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the trier of factL ag-veltevané-to-the-orvedibii-
iiy-ef-puoh-wibness-and-bhe-weigh{-of-hip-Seatbi~
NNy

{b) The amount of compensation and expenses
rald or to be pald to anh expert wltness ne$% ap-
polnted by the Judge ip-a-preper-pubiess-ef-in-
quiry-ap-prelevani-te-his-eredibility-and-the
wedpghb-of-his-fesstmeonyy shall not exceed the
sum set forth in Section 1265.2 ol this code
unless e partles otherwlsé agree,

COMMENT
Subsection (b) as proposed is unnecessary in view of Code
of Civil Procedure Sectlon.1256,2. We would have no obJection
to the section as modified.-
IIT

Question: WHETHER THE
LEGISLATION SHOULD BE
LIMITED 'O EMINENT DOMAIN
AND INVERSE CONDEMNATION
PROCEEDINGS OR SHOULD AP-
PLY TO ALL COURT PROCEED-
INGS (EXCLUDING, FOR EXAMPLE,
ADMINISTRATIVE PROCEEDINGS)
FOR THE VALUATION OF REAL
PROPERFY EXCEPT WHERE A STAT-
UTE PROVIDES FOR A DIFFERENT
VALGATION STANDARD IN THE
PARTICULAR COURT PROCEEDING.

Our suggestlon ls that the rules of evidence proposed should
apply only to proceedings in eminent domaln or actions commenced
under Article I, Section 14, Whille the problem of the wvaluation
of real property ls common to many types of law sults, e.g., fraud,
tax, probate and bankruptcy, the public policles which are brought
into play in fthese latter types of cases have 1little application
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to condemnation actions. Rules developed in non-condemmation
cases would be more likely to confuse than clarif'y the evi-
dentlal rules in eminent domain proceedings,
Iv

Question: WHETHER ANY

REVISIONS SHOULD BE MADE

IN THE COMMENTS CONTAINED

UNDER THE SECTIONS OF THE

LEGISLATION TENTATIVELY

RECOMMENDED ,

At such time as the "legislative history" (e.g., Report

of the Senate Committee on Judiciary on Senate Bill No. 43;
S.J. July 31, 1963, p. 192) of the proposed legislation is in
draft form; we would appreciate an opportunlty to comment
thereon prior to its adoption by the leglslature. If an ap-
pearance before the Commission of a member of our office would
be of any asslstance in amplifying’ our views expressed
herein, we would be pleased to arrange such appearance,

Very truly yours,

McLEES, JR., Cafil§42;:ijel

AMES E. MILLER, ty

JEM:kig



