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DIVISION 10. HEARSAY EVIDENCE

CEAPTER 1. GENERAL PROVISIONS

§ 1200. The hearsay rule

Comment. Section 1200 states the hearsey rule. The statement of the
hearsay rule found here is based on the similar statement of the rule in
Rule 63 of the Uniform Rules of Evidence.

That hearsay evidence is ipmdmissible unless the evidence is within an
exception to that rule has been the law of California since the earliest

days of the State. See, e.g., People v. Bob, 29 (al.2d 321, 175 P.24 12

{1946); Kilvurn v. Ritchie, 2 Cal. 145 {1852). Nevertheless, Section 1200

is the first statutory statement of the rule. Code of Civil Procedure
Section 1845 (superseded by Evidence Code Section T02) permits a witnees
to testify concerning only those facts that are personally known to him
"except in those few éxpreas cages in which . . . the declarations of
others, are admigsible." Section 1845 1s considered te ;.1.3& the statutory

basis for the hearsay rule. Pecple v. Spriggs, 60 Cal.2d ___, _ , 36 cal.

Rptr. 841, 844, 389 P.2a 377, 380 {1964). It has been recognized, however,
that Section 1845 does not expresely deal with the hearsay rule, The section
merely states the requirement of personal knowledge, and a witness testifying
to the hearsay stetement of another must have personal knowledge of that
statement just as he must have personal knowledge of any other matter about

which he testifies. 3need v. Morysville Gas ete, Co., 149 Cal. 70k, 708,

87 Pac. 376, 378, {1906).
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"Hearsay evidence” is defined in Sectionl200 as "evidence of & state-
ment made other than by = witness while testifying at the hearing that is
offered to prove the truth of the matter stated.” Under existing case law,
too, the hearsay rule applies only to Statements made out of court that are
of fered to prove the truth of the ratter asserted. If the statement is
of fered for some purpose other than to prove the fact stated therein, the

evidence iz not objectionable under the hearssy rule. Uerner v, Stete Bar,

2k Cal.2d 611, 621, 150 P.2d 892, 856 (1ohh4); Smith v. Whnittier, 95 Csal.

279, 30 Pac. 529 (1892), See WITKIN, CALIFORNIA EVIDINCE §§ 215-218 (1958).
The word "statement" used in the definition of '"hearsay evidence”

i1s Cefined in Section 225 as '"vVerbal conduct” or “nonverval conduct . . .

intended , . . as & substitute for vertal conduct.” Cfs Rule 62(1) of the

Uniforit lules of Evidence. Hence, cvidenee of a perscn's conduct out of -

nct irndmissible under the hesrscy rule expressed in Section 1200 unless that

conduct is clearly assertive in charescter. Honassertive conduet is not hearsay.
Scme Califormia cases have regarded e&idence of nonagsertive conduct as

hearsay evidence if i1t is offered to prove the mctor's belief in a particular

fact as & basis for an inference that the fact bellevad is true; See, e.8.;

Estate of De Laveaga, 165 Cal. 607, 624, 133 Pac. 307, 324 (1913)("the

menner in which a person whose sanity is in question ras ireated by his
family is not; taken alone, ccmpetent substantive evidence tending to prove
insanity, for it is a8 mere extra-judicial expression of opinion on the part

of the family"); People v. Mendez, 193 Cal. 39, 52, 223 Pee. 65, 70 (192k)

("Circunstances of flight [of other persons from the scene of a crime) are
in “he nature of confessions . . . ond are, therelfore, in the aature of hearssg;
evicence”),

=101~
§ 1200




Revised for Oct. 1964 Meeting
Other California cases, however, have admitted evidence of nonassertive

conduct as evidence that the bellef giving rise to the conduct was based on

fact. See, e.g., People v, Reifenstuhl, 37 Cal. App.2d 402. 99 P.24 564
(1940){hearing denied){incoming telephone calls made for the purpose of
piacing bets admissible over hearsay objection to prove that place of
reception was bookmaking establishment).

Under the Evidence Code, nonassertive conduct is not regarded as hearsay
for two reasons. First, one ¢of the principal ressons for the hearsay rule--
10 exclude declarations where the veracity of the declarant cannct be tested
by cross-examinationf-does not apply because such conduct, being nonassertive,
does not involve the veracity of the declarant. Second, there is frequently
a guarantee of the trustworthiness of the inference to be drawn from such
nonassertive conduct because the actor has based his actions on the correct-
ness of his belief, l.e., his actions speak louder than words.

Of course, if the probative value of evidence of nonassertive conduct
is outweighed by the probability that such evidence will confuse the issues,
mislead the jury, or consume too much time, the judge may exclude the evidence
under Sectlon 352.

Under Section 1200, exceptions to the hearsay rule may be found either
in statutes or in decisional law. This continues existing Callfornia law;
for, inasmch as the rule excluding hearsay evidence is not statutory, the
courts have recognized exceptions to the rule in addition to these -exceptions
expressed in the statutes. See, People v. Spriggs, 60 Cal.2d __, __ ,

36 Cal. Rptr. 841, 8Lk, 389 P.2d 377, 3680 (1964).
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§ 1201. Multiple hearsay

Comment. Section 1201 makes it possible tc use admissible hearsay to
prove another statement that 1s slso admissible hearsay. For example, under
Section 1201, an official reporter's transcript of the testimony at another
trial mey be used to prove the nmature of the testimony previously given
(GVIDENCE CCODE § 1280); the former testinony may be used as hearsay evidence
(CVIDENCE CODE § 1291) to prove that a party mede cn admissicn; and the admis~

sion is adnissible {EVIDENCE CODE § 1220) to prove the truth of the matter

- stated. Thus, under Seetion 1201, the evidence of the admissicn comtained in

the transoript is admissible beceuse egch of the hearsay statements involved i.
within an éxception to the hearsay rule.

Although no California case has been found where the admissibility of
"mltiple hearsay" has been amalyzed and discussed, the practice is apparent-

1y in accord with the rule stated in Section 120l. 3See, €.g8., People V.

Collup, 27 Cal.2d 829, 167 P.2d Tl4 (1946) (transcript of former testimony
used to prove admission).
Section 1201 is based on Rule 66 of the Uniform Rules of Evidence.

§ 1202. Credibility of hearsay declarant

Comment. Section 1202 deals with the impeachment of one whose hearsay
statement is in evidence as distinguished from the impeachment of a witness
who has testified. Tt clarifies two polnts. First, hearsay evidence is
not to be excluded on the ground that it is collateral. Second, the rule
applying to the Impeachment of & witness--that a witness may be impeached
by an inconsistent statement only i1f he 1s provided with an opportunity to
explain it=-does not apply to a hearsay declarant.

When the inconsistent statement was made after the former testimony wes

given, the California courts have permitted a party to lmpeach,by evidence
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of an inconsistent statement by the hearsay declerant, hearsay evidence given
under the former testimony exception, even though the declarant had

no cpportunity to explain or deny the inecomsistency. People v, Collup,

27 Cal.2d 829, 167 P.2d 714 (1946). The courts have also permitted dying
declarations to be impeached by evidence of contradictory statements by the

deceased, although no foundetion was laid. People v. Lawrence, 21 Cal. 368

(1863). Apparently, however, former testimony may not be impeached by
evidence of an inconsistent statement made prior to the former testimony
unless the would-be impeecher eilther did not know of the ilnconsistent

statement at the time the former testimony was given or unless he had

provided the declarant with an opportunity to explain or ueny the incon-

sistent statement. People v. Greemwell, 20 Cal. App.2d 266, 66 P.2d 674

(1937), as limited by People v. Collup, 27 Cal.2d 829, 167 P.2d 71k (1946).

Section 1202 substitutes for this case law a uniform rule permitting
8 hearssy declarant to be impeached by lnconsistent statements in all cases,
whether or not the declarant has been glven an opportunity to explain or
deny the inconsistency, If the hearsay declarant is unavailable as a
wiltness, the party against whom the evidence 1s admitted should not be
deprived of both his right to cross-examine and his right to impeach.

Cf. People v. Iawrence, 21 Cal. 368, 372 (1863). If the hearsay declarant

is availsble, the party electing to use the hearsay of such a declarant should
have the burden of calling him to explain or deny any alleged lnconsistencles.
Of course, the trial Judge may curb efforts to impeach hearsay declarants
if he determines that the inguiry is straying into remote and colliateral
matters. EVIDENCE CODE § 352.
Section 12(2 provides that Inconsistent statements of a hearsay

declarant may not be used to prove the truth of the matters stated. In
=1004= § 1202
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contrast, Section 1235 provides that evidénce of inconsistent statements made
by & trial witness may be admitted to prove the truth of the matter stated.
If the declarant is not a witness and not subject to cross-examination upon
the subject getter cf his staterenig, there is no sufficient gusrantee cf the
trustworthiness of the statements he has made out of court to warrant their
reception ae substantive evidence unless they fall within some recognized
exception to the hearssy rule.

Section 1202 i1s based on Rule 65 of the Uniform Rules of Evidence.

§ 1203, Cross-examination of hearsay declarant

Corment.. Hearsay evidence is generally excluded from evidence because
of the lack of opportunity for the adverse party to cross-examine the hearsay

declarant before the trier of fact. People v. Bob, 29 (Cal.2d 321, 325, 175

P.2d 12, 15 (1946). In some situations, hearsay evidence is admitted because
there is some exceptionsl need for the evidence and because there is some
clrocumstantial evidence of trustworthiness that justifies a viglation of a

perty's right of cross-examination. People v. Brust, 47 Cal.2d 776, 785,

306 P.2d 480, 48Y4 (1957); Turmey v. Sousa, 146 Cal. App.2d 787, 791, 304 P.2d

1025, 1027-1028 {1956).

Even though it may be necessary or desirable to permit some hearsay evidence
10 be recelved without guaranteeing the adverse party the right to cross-
exanine the declarant, thers seems to be no reason to prohibit the adverse
party from cross-examining the declarant altogether. The policy in favor of
crosg-examination that underlies the hearsay rule, therefore, indicates that
the adverse party should be asccorded the right to call the declarant of &
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statement received in evidence and to cross-examine him concerning the
subject matter of his statement.

Hence, Section 1203 has been included in the Evidence Code to reverse,
insofar as a hearsay declarant 1s concerned, the traditional rule that &
wiltness called by a party is a witnéss for that party and may not.be crosg-
examined by him. As a hearsay declarant i1s in practical effect a witness
sgainst the party against whom his hearsay statement is admitted, Section
1203 gives that party the right to call and cross-exsmine the hearsay
declarant concerning the subject matter of the hearsay statement just as he
has the right tc cross-examine the witnesses vho appear personally and testify

against him at the trizl.

§ 1204. Hearsay statement offered against criminal defendant

Comment. Section 1204 is a statutory recognition that hearsay evidence
that fits within an exception to the hearsay rule may nonethelegs be
inadmissible under the Constitution of the United Statee or the Constitution
of California. Thus, Section 1220, which creates an exception for the
statements of & party, is subject to the conatitutional rule excluding
evidence of involuntary confessions against 2 criminal defendant.

In People v. Underwood, 61 Cal.2d __» 37 Cal. Rptr. 313, 389 p.2d 937

(1964), the California Supreme Court held that a prior inconsistent statement
of a witness could not be introduced to impeach him in a criminpal action
when the statement would have been inedmissible as an involuntary confession
if the witness had been the defendant. To the extent that the Underwocd
decision i1s based on constitutional principles, its effect is continued by
Section 1204 and 1ts principle is made applicable to all hearsay statements.

~1006~ § 1203
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§ 1205, No implied repeal

Comment. Although some of the statutes providing for the admission of
hearsay evidence will be repealed when the Evidence Code is enacted, a number
of statutes will remain in the various codes. For the most part, these
statutes are narrowly drawn to make a particular type of hearsay evidence
adnissible under specifically limited circumstances. Since it is neither
deslrable nor feasible to repeal these provisions, Section 1205 states that

they will not be impliedly repealed by the enactment of the Evidence Code.

§ 1205
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CHAPTER 2. EXCEPTIONS T0 THE HEARSAY RUIE

Article 1. Confessions and Admissions

§ 1220. Admissgion of party

Comment. Section 1220 states existing law as found in subdivision 2
of Code of Civil Procedure Section 1870. The rationale underlying this
exception is that the party cannot object to the lack of the right to cross-
examine the declarant since the party himself made the statement. Moreover,
the party can cross-examine the witness who testifies to the party's
statement and can explain or deny the purported admisgion. The statement
need not be one which would be admissible if made at the hearing. See

Shields v. Oxnard Harbor Dist., 46 Cal. App.2a 477, 116 P.24 121 {1941).

§ 1221. Adoptive admigsion

Comment. Section 1221 restates an exception found in subdivision 3 of
Code of Civil Procedure Section 1870. Section 1221 1s based on Rule 63(8)(b)

of the Uniform Rules of Evidence. See Tentative Recommendation and a Study

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence),

6 CAL. 1AW REVISION CCMM'N, REP., REC., & STUDIES Appendix at 484 (1964).

§ 1222. Authorized admission

Corment. Section 1222 provides a hearsay exception for authorized
admissions. Under this exception, if a party authorized.an sgent to make
statements on his behalf, such statements may be introduced against the
party under the same conditions as if they had been nade by the party him-
self. Section 1222 restates an exception found in the first portion of
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subdivision 5 of Code of Civil Procedure Section 1870. See Tentative

Recommendation and a Study Relating to the Uniform Rules of Evidence (Article

VIII. Hearsay Evidence), & CAL. 1AW RBVISION COMM'N, REP., REC. & STUDIES

Appendix at 484-h90 (196k).

§ 1223. Admission of co-conspirator

Compent. Section 1223 is a specific example of a kind of authorized
admission that is admissible under Section 1222. The statement is admitted
because it is an act of the conspiracy for which the party, as a co-

consplirator, is legally responsible. People v. Lorraine, 90 Cal. App. 317,

327, 265 Pac. 893, (1928). See CALIFORNIA CRIMINAL 1AW PRACTICE 471-472
(cal. Cont. Ed. Bar 1964)}. Section 1223 restates an exception found in sub-

divipion 6 of Code of Civil Procedure Section 1870.

§ 1224, Statement of agent, partner, or employee

Comment. BSection 1222 mskes suthorized extrajudicial statements

admiesible. Section 1224 goee beyond this, making sdmissible against a party

-1009- § 1202
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specified extrajudicial statemcnts of an agent, portier, or employee,
whether or not authorized. Hovever, a statement is admitted under Section
1224 only 1f it would be edmissible if made by the declarant at the hearing;
no such limitation is applicatble to authorized sduissions.

The practicel scope of Section 123, is guite limited. The epontaneous
stetements that it covers are admissible under Section 1240. The self-
inculpatory statements thgt it covers are admissible under Section 1230 as
declarations against the declarent's interest., Where the declarant is a
witness at the trial, many other statements covered by Secition 1224 would
be admissible as inconsistent statements under Section 1235, Thua, Sectlon
1224 has independent significance only as to vrsuthcrized, nonspontansous,
noninculpatory statements of agents, partrers end employees who do not
tesiify at the trial concerning matters within the scope of the agency,
partnership, or employment. For example, the chaufleurfs statement following
an accifent, "It wasn't my fault; the boss lost his head and grebbed the
wheel, " would be inadmissible as a daclaration against interest under Section
1230; it would be inadmissible as an suthorized admission under Section 1222;
it would be inadmissible under Section 1235 unless the employee testified
inconsistently at the trial; it would be inadmissible under Section 1240

unless made spontaneously; bup it would be admissible under Section 1225.

Section 1225 is based on Rule 63(9)(a) of the Uniform Rules of
Evidence; it goes beyond existing Californis law as found in

gubéivision 5 of Section 1870 of the Code of Civil Procedure (superseded

by Zvidence Code Section 1223). e only statements that are admissible under
existing California law are those that the principal hés authcyized the agent
to TRk - Peterson Bros, v. Mineral King Fruit o., 1¥C Cal. 624, 74 Pac. 162
(1903). | |
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There are two justificatlons for the limited exiension of the exception
for agents' statements provided by Section 1224. Tirst, because of the
relationship which existed at the time the statement vas made, it is unlikely
that the statement would heve been made unless it wvore true. Second, the
existence of the relationship maikes it quite likely that the party will be
able to make an adequate investigation of the statement without having to

resort to cross-examination of the declarant in open court.

§ 1225, Statement of declarant whose liabiiity ar Brcaeh of duty is in issue

Ccrment. Section 1225 restates in substance a hearsay exception found
in Section 1851 of the Code of Civil Frocedure (superseded by Evidence Code

Secticns 1225 and 1302). Cf, Butte County v. Morpan, 76 Cal. 1, 18 Pac.

115 (1888); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956);

Standard 0il Co, v. Houser, 10l Cal. App.2d 480, 225 P.2d 539 {1950). Section

1225, however, limits this hearsay exception to civil actions. Much of the
evidence within this exception iz also covered by Sccticn 1230, which mekes
sdmissible declaraticns against inverest. However, to be admissible wnder
Section 1230, the stetement must have been agalnst the declarant!s interest
vhen made; this reqhirement 1s. not &tated in Seetion 1225. A comparablc
exception ig found iu Rule 63(9)(c) of the Uniform Rules of Evidencc.

Code of Qivil Precedwre Section 1951 has begn construed to admit
statements of & declerant whose breach of duty gives rise to & liasbility
on the part of the perty against viiom the statemenis are offered. Nye &

Nissen Ve Central E‘bc. IIIS. COI'}_J-, l caln App.ad 57&, 163- P.Ed. 100

(1045). Section 1226 of the Evidence Code refers specifically to
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"reach of duty" in order to edmit statements of a declarant whose breach

of duty is in issue without regard to vhether that breach gives rise to
a 1iebility of the party egainst whom the statements are offered or
meraly defeats & right being asserted by that party. For example, in

In;ram v, Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), a statement

of a person permitted to operate 8 vchicle was edmisted anainst the cwner
of the vehicle in an action seekinsg to hold the owner liable on the deriva-
tive liabllity of wvechicle owners established by Vehicle Code Section
17150, Under Sectionl 1225, the statement of the declarant would also be
gdnmissible against the owner in an action brouvght Ly the owner to recover
for {damage to his vehicle where the defense is based on the contributory
negligence of the declarant.

Section 1302 supplements the rule stated in Section 1225, Section 1302
permits the admission of Judgients azainst a third person wvhen one of the
issues between the parties is the 1liablility, oblligation, or duty of the
third person and the judgment determines that 1liebility, oblligation, or
duiy. Together, Sections 1225 and 1302 codify the Loldings of the cases

applying Code of Civil Procedure Szction 1851. See Tentative Recommendation

and & Study Relating to the Uniform Rules of Evidence (Article VIII,

Hearsay Evidence), 6 CAL., LAW REVISION COMM'N, REP., REC. & STUDIES Appendix

at 491-496 (1964).

§ 1226, Statement of declarant whose right or title is in issue

Comment. Section 1226 expresses & common law exception to the hear-

say rule that is recognized in pert in Code of Civil Procedurs Section

1840, Section 1849 (which is superseded by Section 1226) permits the

-1012- § 1225
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"oreach of duty" in order to admii statements of s declarant whose breach

of duty is in 1ssue without regard Lo whether that breach gives rilse to
a8 liability of the party sgainst vhom the statemenis are offered or
merely defeets s right being assericd by that party. For example, in

Insram v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), a statement

of a person permltted to operate a vehicle was admitted against the owner
of +the vehlcle in an sction seeking to hold the ovmer llable on the deriva-
tive liability of wvechicle owners ectablished by Vehicle Code Section
17150, Under Sec'bicn. 1225, the statement of the declarant would also be
adriissible against the owner in an action brought iy the ovmer to recover
for demage to his wvehicle where the defense is based on the contributory
nepligence of the declarant.,

Section 1302 supplements the rule stated in Section 1925, Section 1302
pernits the edmiesion of Judglents ezainst a third person vhen one of the
issues between the parties is the liability, cobligation, or duty of the
third person and the Jjudgment determines that lisbility, obligetion, or
duiy. Together, Sections 1225 and 1302 codify the holdings of the cases

applying Code of Civil Procedure Scction 1851. See Tentative Reécommendation

end & Study Relsting to the Uniform Rules of Evidence (Article VIII,

Hearsay Evidence), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix

at 491-ko6 {1964).

§ 1226, Statement of declarant whose right or title is in issue

Comment. Section 1226 expresses & common law exception to the hear-

say rule that is recognized in part in Code of Civil Procedure Section

18k0. Section 1849 {which is superseded by Section 1226) permits the

-1012- § 1225
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stalenents of predecessors in interest of real propeirty to be edmitted
against the suecessors; however, ths California cases follow the zeneral
rule of permitting predecessors' statements to be admitted against successors

of either real or personal property. Smith v. Goeile, 155 Cal. 628,

115 Pac. 223 (1911); % WIGMORE, EVIDENCE §§ 1082 et seq.,{3d ed. 1940).

Section 1226 supplements the rule provided in Section 1225, Under
Section 1225, for example, a party suing an executor on an obligation
incurred by the decedent prior to iis death may iniroduce sdmissions of
the Cecedent. Similsrly, under Section 1226, a party sued by an executor
on an obligation claimed to have been owed to the decedent mey Introduce
admissions of the decedent,

It should be noted that ‘"statements made before

title accrued in the declarant will not be receivable, On the other hand,

the time of divestiture, after which no statements could be treated as admis-
sicna  is the time vhen the perty against vhom they asre offered has hy
his owm hypothesis acquired the title; thus, in a suit, for example, between
A's heir and A's grantee, A's statements at any time before his death
are receivable aginst the helir; but only his statements belore the grant
are receivable against the grantee." 4 WIGMORE, EVIDENCE § 1082 at 153
{33 ed. 1940}.

Despite the limitations of Section 1226, some siatements of a grantor
meie after divestiture of title will be admissible; but ;nother theory
of afmissivility must be found. For examplé, later statemenis of his state
of mind may be admissible on the issue of his intent. EVIDENCE CODE §§ 1250
and 1251. Where it is claimed that a conveyance was in fraud of creditors,

the later statements of the grantor ray be admissible not as hearssy tut
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as evidence of the fraud itself (cf. Bush & Mallett Co. 'v. Helbing, 13k

Cal. 676, 66 Pac. 967 (1901)) or as declarations of a co~conspirator in

the fraud (cf. McGee v. Allen, 7 Cal.2d 468, 60 p.2d 1026 (1936)). See

generally L WIGMORE, EVIDENCE § 1086 (3d ed. 1940).

§ 1227. Statement of declarant in action for his wrongful injury or death

Comment. Under existing California law, an admission by & degedent
ie not admissible against his heirs or representatives in a wrongful death

action brought by them. Hedge v. Williams, 131 Cal. 455, 64 Pac. 106 (1901);

Carr v. Duncan, 90 Cal. App.2d 282, 202 P.2d 855 (1949); Marks v. Reiasinger,

35 Cal. App. kb, 169 Pac. 243 (1917). The reason is that the action is a
nevw action, not merely a survival of the decedent's action.
(:: This rule has been severely criticized and does not reflect the

thinking of most American courts. Carr v. Duncan, S0 Cal. App.2d 282, 285,

202 P.2d 855, 856 (1949). Under Code of Civil Procedure Section 1851
(superseded by Evidence Code Section 1226), the admissions of a decedent

.are adulssible to.establish the liability of his executor. Similarly, when
the executor brings an actlon for the decedent's deash under Code of Civil
Procedure Section 377, the defendant should be permitted to introduce the
admissions of the decedent. Without such a rule, in an action between two
executors arising out of an accident which was fatal to both participants,
the plaintiff executor would be able to introduce sdmisslons of the
defendent's decedent, but the defending executor would be unable to introduce

admissions of the plaintiff's decedent.

-1014- § 1226
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Section 1227 changes the rule anncunced in the California cases and
makes the admissions of the decedent admissible in wrongful death acticns.
It provides 8 similar rule for the analogous casges arising under Code of
Civil Procedure Section 376.
Section 1227 recognizes that, in an action brought under Code of Civil

Procedure Sectlon 377, the only reason for treating the admissions of &

plaintiffts decedent differently from those of a defendant's decedent is a
technical procedural rule. The plaintiff in a wrongful death action--and
the parent of an injured child in an action under Code of Civil Procedure
Section 376=-stands in reslity so completely on the right of the deceased or
injured person that such perscon's admissione of nonliability of the defendant
should be admitted against the plaintiff, even though (as a technical matter)

the plaintiff is asserting =n independent right,

Article 2. Declerations Ageinst Interest

§ 1230. Decleration against interest

Comment. Section 1230 codifies the hearsay exception for declarations
against interest as that exception has been developed in the California

courts. People v. Spriggs, 60 Cal.2d __ , 36 Cal. Rptr. 841, 389 P.2d 377

(1964}, It is not clear, however, whether existing law extends the exception
for declarations against interest to include statements that make the
declarant an object of hatred, ridicule, or social disgrece in the community.
Section 1230 supersedes the parfial and inaccurate statements of the
exception for declaretions egainst interest found in Code of Civil Procedure

Sections 1853, 1870(L4), and 1946(1). See People v. Spriggs, 60 Cal 24 __,

122
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___» 36 Cal. Rptr. 841, 844-845, 383 P.2d 377, 380-381 (1964). Section 1230
is based in large part on Rule 63(10) of the Uniform Rules of Evidence.
The requirement that the declarant have "sufficlent knowledge of the subject”
continues the similar common law reguirement stated in Code of Civil
Procedure Section 1853 that the declarant must bave had some peculiar means--
such as personal observation--for cbtalning accurate knowledge of the matier

stated. See 5 WIGMORE, EVIDENCE § 1471 (3d ed. 1940).

Article 3. Prior Statements of Witnesses

§ 1235. TInconsistent statement

Comment. Under existing Californis lew, when a prior statement of &
witness that is inconsistent with his testimony at the trial is admitted in
evidence, it may not be used as evidence of the truth of the matters stated.
Because of the hearssy rule, a witness' prior inconsistent statement may be

uged only to discredit his testimony given at the trial. Albert v. McKay & Co..

17h Cal. 451, 456, 163 Pac. 666, 668 {1917).

Because a wifness' Inconsistent statement is not substantive evidence,
the courts do not permit a party--even when surprised by the testimony--to
impeach his own witness with inconsistent statements if the witness' testimony
at the trial has not damaged the party's case in any way. Evidence tending only
to discredit the witness is irrelevant and immaterisl when the witness has

not given damaging testimony. People v. Crespi, 115 Cal. 50, 46 Pac. 863

(1896); People v. Mitchell, 9% Cal. 550, 29 Pac. 1106 (1892); People v.

Brown, 81 Cal. App. 226, 253 Pac. T35 {1927).
Section 1235 permits an inconsistent statement of a wiiness to be used

as substantive evidence 1f the statement is otherwise admissible under the

- - § 1230
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conditions specified in Section 769. Section 785 permits a party calling a
witness to attack his credibility with evidence of inconsistent statements
even though the party was not surprised by the testimony. Because Section
1235 provides that inconsistent statements are admissible as substantive
evidence of the matters stated, it follows that a party may introduce evidence
of inconelstent siatements of his own witness whether or not the witness gave
demaging testimony and whether or not the party wae surprised by the testimony.
Such evidence 1s no lcnger irrelevant (and, hence, inadmissidle), for Section
1255 permits the.evidence to be considered as evidence of the matters stated
aht 1ot merely as evidence casting Ciscredlt on a wiiness vho bas glven
innccuouvs testimony.

Section 1235 admits Inconsistent statements of witnesses because the
dangers which the hearsay rule is designed to limit are largely nonexistent.
The declarant is in court and may be examined and cross-examined in
regard to his statements and their subject matter. In many cases, the
inconsistent ptatement is more likely to be true than the testimony of the
witness at the trisl because it was made neerer in time to the matter to
which it relates and is lees likely to be influenced by the controversy that
gave rise to the 1itigation. The trier of fact has the declarant before it
and can obgserve his demeanor and the nature of his testimony as he denies,
or tries to explain away the inconsistency. Hence, it is in as good a
position to determine the truth or falsity of the prior statement as it is
to determine the truth or falsity of the inconsistent testimony given in
court. Moreover, Section 1235 will provide a party with desirable protection

2017~
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against the "turncoat" witness who changes hie story on the stand and

deprives the party calling him of evidence essentlal to his case.

§ 1236. Prior consistent statement

Comment. Under existing law, a prior statement of a witnese that is
consistent with his testimony at the trial is admissible under certain con-
ditions when the credibility of the witness has heen attacked. The statement
is admitted, however, only to rehabilitate the witness-~to support his
credibility--end not as evidence of the truth of the matters stated.

People v. Kynette, 15 Cal.2d 731, 753-75%, 10k P.2d 794, 805-806 {1940).

Section 1236, however, permits a prior consistent statement of a witness
to be used as substantive evidence iIf the statement 1z otherwise admissible
under the rules relating to the rehabilitation of impeached witnesses. See
EVIDENCE CODE § 791.

There is no reason to perpetuate the subtle distinction made in the
cases. It 1s not realistic to expect a jury to understand thet it cannot
believe that a witness was teliing the truth on & former occasion even though

it ‘belleves that the same story given at the hearing is true.

kR
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§ 1237. Past recollection recorded

Compent. Section 1237 provides a hearsay excepiion for vhet is usually
refcrred to as "past recollection recorded.” The section makes no radicsl
departure from exlsting law, for its provisions are token largely from the
provisions of Section 2047 of the Ccde of Civil Procedure. Tkere are,
hotrever, two substantive differences between Section 1237 and existing
California law.

First, existing law requires that a foundation be laid for the admission
of such evidence by showing (1) that the writing recording the statement
was made by the witness or under his direction, {2) that the writing was
made at & time when the fact recorded in the writing actually occurred or at

A
such other {time when the.fact was fresh in the witness' memory, and (3)
that the witness "knew that the same was correctly siated in the writing."
Under Section 1237, hcwever, the writing may be made not only by the witness
himself or under his ddrection but also by same other person for the purpose
of recording the witness' statement at the time it vas made. In addition,
Section 1237 permits testimony of the person who recorded the statement to
be used to establish that the writing is a correct record of the statement.
Suficlent assurance of the trustworthiness of the statement ls provided
if the declarant is available to testify that he made a true statement and if
the perscn who recorded the statement is avellsble {o testify that he
accurately recorded the gtabtement.

-1019-
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Becond, under Section 1237 the writing embodying the statement is
1tself admissible in evidence. Under present law, the declarant reads
the writing on the witness stand; the writing is not otherwise made a

part of the record unless it is offered 1n evidence by the adverse party.

§ 1238. Prior identification

Comment. Section 1238 permits evidence of a prior identification
made by a trial witness to be admitted if the witness at the trial testifies
that the prior identification wes a true reflection of his copinion at that
time, Section 1238 supplements Section 1235. Under Section 1235, evidence
of a prior identification is admiesible if the witness denies having made
the prior identiflcation or in any other way testifies inconsistently with
the prior statement.

Sections 1235 and 1238 codify substantially the exception to the

hearsay rule that was recognized in Pecple v. Gould, 54 Cal.2d 621, T Cal.

Rptr. 273, 354 P.2d 684 (1960). In the Gould case, evidence of a prior
identification made by a witness who could not repest the identification at
the trial was held admissible "because the earlier identification hes greater
probative value than an identification made in the courtroom after the
suggestions of others and the clrcumstances of the trial may have intervened
to create a fancied recognition in the witness! mind. [Citations amitted.)
The failure of the witness to repeat the extrejudicial identification in
court does not destroy lts probative value, for such failure mey be explained
by loss of memory or other circumstences., [Moreover,] the principal danger
of admltting hearsay evidence 1s not present since the witness ie available

¥ 1237
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at the trial for cross-examination." 54 Cal.2d at 626, 7 Cal. Rptr. at
275, 354 P.2d at 686. |

As there was no discussion in the Gould opinion of the preliminary
showing necessary to warrant admission of evidence of a prior identifica~
tion, it cannot be determined whether Sections 1235 and 1238 modify the
law a5 declared in that case.

Sections 1235 and 1238 deal only with the admissibility of evidence;
they do not determine what comstitutes evidence sufficient to sustain a
verdict or finding. Hence, these sections have no effect on the holding of
the Gould case that evidence of an extrajudicial identification that cannot
be confirmed by anh identification at the trial 1s insufficient to sustain
g criminal conviction in the absence of other evidence tending to connect

the defendant with the crime.

Article 4, Spontanecus, Contemporanecus, and Dying Declarations

§ 1240. Spontaneous statement

Comment. Section 1240 is & codification of the existing exception to
the hearsay rule for statements made spontaneously under the siress of

excitement engendered by the event to which they relate. Showalter v.

Western Pacific R.R., 16 Cal.2d 460, 106 P.2d 895 (1940)., fThe section is

based substantially on Rule 63 {4){b) of the Uniform Rules of Evidence. See

Tentative Recommendation and & Study Ralating to the Uniform Rules of

BEvidence (Article VIII. Hearsay BEvidence), & CAL. IAW REVISION COMM'N,

REP., REC. & STUDIES Appendix at 465-466 (1964). The rationale of this

§ 1238
§ 1240
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exception is that the spontanelty of such statements and the consequent
lack of cpportunity for reflection and deliberate fabrication provide an

adequate suarantee of their trusitworthiness.

§ 1241. Contemporaneous statement

Comment. Section 1241, which provides a hearsay exception for contem-
poranecus statements, may go beyond existing law. No California case in
point has been found. Elsewhere, the authorities are conflicting in their
results and confused in their reasoning owing to the tendency to discuss

the problem only in terms of res gestae. BSee Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay

Evidence). 6 CAL. LAW REVISION CCMM'N, REP,, REC. & STUDIES Appendix at
466468 (1964). The section is based on Rule 63 (4#)(a) of the Uniform Rules
of Evidence.

The statements admissible under subdivision (b) are sufficiently trust-
worthy to be considered by the trier of fact for three reasons. First,
there is no problem concerning the declarant's memory because the statement
is simultanecus with the event. Second, there is 1littie or no time for
calculated misstatement. Third, the statement 1s usually made to one whose
proximity provides an immedilate opportunity to check the accuracy of the
statement in the light of the physical facts. In applying this exception,
the courts should insist on actual contemporanecusness; otherwise, the

trustworthiness of the statement becomes questionable.

~1022~
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§ 1242. Dying declaration

Copment. Section 1242 is a broadened form of the well-established
exception to the hearsay rule for dying declarations relating to the imme-
diaste cause of the declarant's death. The existing law--Code of Civil
Procedure Section 1870(4) as interpreted by the courts--makes such declara-

tions admisaible only in criminsl homicide actions. People v. Hall, 94 Cal.

595, 30 Pac. 7 (1892); Thrasher v. Board of Medical Examiners, 44 Cal. App.

26, 185 Pac. 1006 (1919). See Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearsay Bvidence), © CAL.

LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 472-473 (1964). For
the purpose of the admissibility of dying declarations, there is nc raticnal
basgis for differentiating between civil and eriminal actions or among
various typee of criminal actione. Hence, Sectlon 1242 makes the exception
applicable in all actions.

Under Section 1242, as under existing law, the dying declarstion is
admissible only if the declarant made the statement on perscnal knowledge.
People v. Wasson, 65 Cal. 538, & Pac. 555 (1884); People v. Taylor, 59 Cal.
640 (1881).

Article 5. Statements of Mentasl or Physical State

§ 1250. Statement of declarant's then existing meuntal or physical state

Comment, Section 1250 provides an exception to the hearsay rule for
statements of the declarant's then existing physical or mental condition.
It codifies an exception that has been developed by the courts, but the
language 1s based on Rule 63 (12)(a) of the Uniform Rules of Evidence.

. § 1242
~1023- § 1250

[




Revised for Oct. 1964 Meeting

Thus, under Sectlon 1250,as under exlsting law, a statement of the
declarant’s state of mind at the time of the statement is ndmipsible whon that

state of mind is iteelf an issue in the case. Adkirs v. Prett, 184 gal. 252,

193 Pac. 5 (1920). A statement of the declarant's then existing state of mind
is also admissible when relievant to show the deciarant’e state of mind at a

time prior to the statement., Watenpsugh v. State Teachers® Retirement, 51

Cal.2d 675, 336 P.2d 165 {1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 {1921); Willianms

v, Kidd, 170 Cel. 631, 151 Pac. 1 (1915). Section 125C also makes a statement
of then existing state of mind admissible to "prove or explain acts or conduct
of the declarant." Thus, B statement of the declarant's Intent to do certain

acts is admissible ‘o prove that he did those acts. People v. Alcalde, 24

Cael.2d 177, 148 p.2d 627 (1944); Benjamin v. District Grand Icdge, 17L Cal. 250,

152 Pac. 731 (1915). Otatements of then existing pain or other bodily condition

are also admissible to prove the existence of such condition. Bloomberg v.

laventhal, 179 Cal. €16, 178 Pac. 496 {1919); People v. Wright, 167 Cal. 1,

138 Pac. 349 (191h).
A gtatemeat 1s not admissible under Section 1250 if the statement wes
made under circutistances Looicatis ot $he statermoent s not trustuorthy.

Soc TWIDNTCD OO0 S 1252 suisl the Corlent tloreto.

In light of the defipition of "hearsay evidence" in Section 1200, o
distinction should be noted between the use of a declarantis siatements of his
then existing mentrl state to prove such mentel stete and the use of a declarant's
statenents of other facts ms circumstantisl evidence of his mental state.

_ § 1250
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Under the Evidence Code, no hearsay problem is involved if the declarant'’s
statements are not being used to prove the truth of their contente but are
being used as clroumstantial evidence of the declarant’s mental state.
See the Comment to Section 1200.

Section 1250(b) does not permit a statement of memory or belief to be
used to prove the fact remembered or believed. This limitation is necessary
to preserve the hearsay rule. Any statement of & past event is, of course,
a statement of the declarant's then existing state of mind--his memory or
belief--concerning the past event. If the evidence of that state of mind--
the statement of memory--were admissible to show that the fact reme@bered or
believed actually occurred, any statement narrating a past event would bve,
by & process of circuitous reasoning, admissible to prove that the event
oceurred.

The limitation in Section 1250{b) is generally in accord with the law

developed in the California cases. Thus, in Estate of Anderson, 185 Cal.

700, 198 Pac. 407 (1921), a testatrix declared in effect, after the execu~
tion of & will, that the will had been made at an aunt's reguest; this
statement was held to be inadmissible hearsay "because it was merely a
declaration as to & past event and was not indicative of the condition of
mind of the testatrix at the time she made it." 185 Cal. at 720, 198 Pac.
at 415 {1921).

A major exception to the principle expressed in Section 1250(b) was

created in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959). That case

held that statements made by the victims of a double homicide relating
threats by the defendant were admissible to show the victims' mental state--

§ 1250
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their fear of the defendant. Their fear was not itself an issue in the
cage, but the court held that the fear was relevant to show that the defend=~
ant had engaged in conduct engendering the fear, i.e., that the defendant
had in fact threatened them. That the defendant had threatened them was,
of course, relevant to show that the threats were carried out in the homicide.
Thus, in effect, the court permitted the statements to be used to prove the

truth of the matters stated in them. In People v. Purvis, 56 Cal.2d 93,

13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the Merkouris case
was limited to cases where identity is an issue.

Section 1250(b) is contrary to the Merkouris case. The doctrine of
that case is repudiated because it is an attack on the hearsay rule itself.
Other exceptions to the hearsay rule are based on scme peculiar reliability

of the evidence involved. People v. Brust, 47 Cal.23d ?76, 785, 306 P.2d4

480, (1957). The exception created by Merkouris is not based on any evidence
of the reliabllity of the declaratlons; it is based on a rationale that

destroys the very foundation of the hearsay rule.

§ 1251. Statement of declarant's previously existing mental or physical

state
Copment. Section 1250 forbids the use of a statement of memory or
belief to prove the fact remembered or believed. Section 1251, however,
permits a statement of memory or belief of a past mental state to be used to
prove the previous mental state when the previcus mental state is 1tself an
issue 1n the case. If the past mental state is to be used merely as circum-
stantial evidence of some other fact, the limitation in Section 1250 still

§ 1250
§ 1251
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applies and the statement of the past mental state is inadmissible hearsay.
Section 1251 1is generally consistent with the €alifornia case law,
which also permits s statement of a prior mental state to be used as evidence

of that mental state. See, e.g., People v, One 1948 Chevrolet Conv. Coupe,

45 Cal.2d 613, 290 P.2d 538 (1955) (statement of prior knowledge admitted
to prove such knowledge). However, Section 1251 reguires that the declarant
be unavailable as a witness. No similar condition on admissibility has been
imposed by the cases. Note, too, that no similar condition appears in
Sectlon 1250.

A statement is not admissible under Section 1251 1f the statement was
made under circumstances that indicate the statement is not trustworthy.

See Section 1252 and the Comment thereto.

§ 1251
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§ 1252 Limitation on sdmiesibility of statement. of mental or phyeical state

Commgnt. Section 1253 limite the sdmissibility of heersay stategents that

- would otherwise be admissible under Sections 1250 gng 1251, 1If &

B

statement of mental or physical state was made with a motive to misrepresent
or to mamfacture evidence, the statement is not sufficiently relisble to
warrant its reception in evidence. The limitation expressed in Section 1252
has been held to be & condition of admissibility in some of the Californis cases,
See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, 656,
657, 362 P.24 473,480,481 (1961); People v. Alealde, 24 Cal.2d 177, 157, 148
P.24 627, 632(1944).

The Hamilton case mentions some further limitations on the admissibility

of ptatements of mental atate, These are not given express recognition in the
Evidence Code. However, under Section 352, the judge may in & particular case
exclude such evidence il he determines that its prejudicial effect will
gsubstantially outweigh its probative value. The specific limitations mentloned
in the Hamilton case have not been codified because they are difficult to under-
stand in the light of conflicting and inconsistent language in the case and
because in a different case, prosecuted without the excessive prejudice present

in the Hamilton case, a court might bDe warranted in receiving evidence of the

* .

kind involved there where its probative value is great. For exasuwple, the
opinion states that statements of s homleide victim that are offered to prove
his state of mind are inadmissible if they refer solely to alleged past comduct
oy the part of the accused. 55 Cal,2d at 893-894, 13 Cal. Rptr. at 656, 362
P.2d at 480. But the case also states, nonethelese, thet statements of "threats
+ + « on the part of the accused" are admissible on the
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issue. 55 Cal.2d at 893, 13 Cal. Rptr. at 656, 362 P.2d at 48Q. The opinion

also states thet the statements, to be admissible, must refer primarily to the
atate of mind of the declarant and not the state of mind of the mccused. 55
Cal.2d et 893, 13 Cal. Rptr. at 656, 362 P.2d at 480. But the case slso indicates
that narrations of threats made by the accused--statemente of his intent--are
admisgible, tut ste’ -nents of conduct by the maccused beving no relation to his
intent or menial state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal.
Rptr. at 656, 657-658, 362 p.2d at 480, LB1-u82.

Much of the evidence involved in the Hamilton case is not classified as
hearsay under the Bvidence Code. It is classified as circumstantial evidence.
Hence, the problem presented there is not essentially a hearsay problem. It
is & problem of the judge's discretion to exclude highly prejudicial evidence
when its probative wvalue 1s not great. Section 352 of the Bvidence Code continues
the Judge's power to curb the use of éuch evidence. But the Evidence Code does :
not freeze the courts %o the arbltrary and contradictory standarde mentioned in
the Hamilton case for determining when prejudicial effect outweighs probative

value.

Article 6. Statements Relating to Wills and to Claims Against Estates

§ 1260. gtatement concerning declarant's will

Comment. BSection 1260 codifies an exception recognized in California case

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926); Estate of Tompson,

44 cal. App.2d 774, 112 P.2d 937 (1941). The section is, of course, subject
to the provisions of Probate Code Sections 350 and 351 which relate to the

establishment of a lost or destroyed will.
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The limitation In subdivision (b) is not mentioned in the few decisions
invelving this exception. The limitetion is desirable, however, 1o assure the

reliabillty of the hearsay admissible under this section.

§ 1261, Statement of decedent offered in action against his estate

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure
Section 1880) prohibits a party who sues on a claim sgainst s decedent's estate
from testifying to any fact occurring priocr to the decedent!sz deaths The
theory aprarently underlying the statute is that it would be unfair to permit
the surviving claimant to testify to such facts when the decedent is precluded
by his death from doing so. Becsuse the dead cannct spesk, the living may not.

The Dead Man Statute operates unsatisfactorily. It prohibits testimony
concerning matters of which the decedent had no knowledge. It does not pro-
hibit testimony relating to clalms under, as distinguished from against, the
decedent's estate even though the effect of such a claim may be to frustrate
the decedent's plan for the disposition of his property. See the Comment to
Code of Civil Procedure Section 1880 and 1 CAL. 1AW REVISION COMM'N, REP., REC,

& STUDIES, Recommendatlon and Study Relating to the Dead Man Statute at D-1

(1957). Hence, the Dead Man Statute is not continued in the Evidence Code.
To equallze the positions of the parties, the Dead Man Statute excludes
otherwise relevant and competent evidence--even if it is the only available
evidence. This forces the courts to decide cases with a minimum of informe-
tion concerning the actual facts. See the Supreme Court's complaint in Light
v. Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 {1911)("Owing to the fact
that the lips of cne of the parties to the transaction are closed by death
and those of the other party by the law, the evidence on this question is

sonewhat unsatisfactory."). § 1260
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Section 1261 balances the positions of the parties in the opposite mamner.
It is based on the belief that the problem at which the Dead Man Statute is
directed is better sclved by throwing more light, not less, on the actual facts.
Insteed of excluding the competent evidence of the claimant, Section 1261
permits the hearsay statements of the decedent to be admitted 1if
they would heve been admissible had the decedent made the statements as a
witness at the hearing. Certain additional safeguards-~i.e., recent percep-
tion and circumstantial evidence of trustworthiness--are included in the section
to provide stme protection for the party agminst woom the statements are offer-

ed,.for he has no opportunity to test the hearsay by cross~examination.

Article 7, BPusiness Records

§ 1270. "A busipess "

Comment. This article restates and supersedes the Uniform Business Records
a8 Fvidence Act appearing in Sections 1953e-1953h of the Code of Civil
Procedure. The definition of "a business" in Section 1270 is substantislly the
eame as thay appearing in Code of Civil Procedure Section 1953e. A reference
to "govermmental activity” has been added to the Evidence Code definition to
sake it clear that records maintalned by any goverumental agency are admissible
if the foundational requirements are met. This does not change existing
California lew, for the Uniform Act has been construed to be applicable to

governmental records. See, e.g., Nichols v. MeCoy, 38 Cal.2d 447, 240 P.24

569 (1952); Fox v. San Francisco Unified School Dist., 11 Cal. App.2d 885,

245 P.2d 603 {1952).
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The definition is sufficlently broad to encompass institutions not
customarily thought of as businesses. For example, the baptismal and wedding
recorfls of a church would be admissible under the section to prove the events

recorded, 5 WIGMORE, EVIDENCE 371 (34 ed. 19%0). Cf. EVIDENCE CODE § 1315.

§ 1271. Business record

Comment. Section 1271 is the business records exception to the hearssay
rule, It is stated in language taken from the Uniform Pusiness Recorde as
Evidence Act which was adopted in California in 1941 (Sections 1953e-~1953h of
the Code of Civil Procedure) and from Rule 63(13) of the Uniform Rules of
Evidence.

Section 1271 requires the judge to find that the sources of information
 and the method and time of preparation of the record "were such as to indicate
its trustworthiness." Under the language of Code of Civil Procedure Section
1953f, the judge must determine that the sources of information and method and
time of preparation "were such as to Justify its admission," The language of
Section 1271 is a more accurate reflection of the holdings of the cases apply-
ing this exceptlon,fcr the cases hold that admission of a business record is
not justified when there is no preliminary showing that the record is reliable

or trustworthy. E.g., People v. Grayson, 172 Cal. App.2d 372, 341 P.23 820

{1959)(hotel register rejected because "not shown to be true and complete").

"The chief foundatlon of the special reliability of businees records is the

requirement that they must be based upon the first-hand observation of someone

whose Jjob it is to know the facts recorded. . . . But if the evidence in the

particular case discioses that the record was not based upon the report of en
§ 1270

§ 1271
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informant heving the business duty to observe and report, then the record
is not admissible under this exception, to show the truth of the matter
reported to the recorder.”’ McCORMICK, EVIDENCE § 286 at 602 (1954), as

guoted in Maclean v. City & County of San Francisco, 151 Cal. App.2d 133,

143, 311 P.2d4 158, 164 (1957).

Applying this standard, the cases have rejected a variety of business
records on the ground that they are not based on the personal knowledge of
the recorder or of sogecone with a business duty to report to the recorder.
Police accldent end arrest reports are usually held inadmissible because they
are based on the descriptions of persons who have no btusipess duty to report

to the police. Maclean v. City & County of San Francisco, 151 Cal. App.2d

133, 311 P.24 158 (1957); Heel v. City of Los Angeles, 136 Cal. App.2d

295, 288 P.2d 989 (1957). They are admissible, however, to prove the fact

of the arrest. Harris v. Alcoholic Bev. Con. Appeals Bd., 212 Cal. App.2d

106, 23 Cal. Rptr. 74 (1963). Similar investigative reports on the origin of
fires have been held inadmiesible because not based on persocnzl knowledge.

Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959);

Harrigan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953).

Bectlon 1271 will contimue the law developed in these cases that a
buginess report i1s admissible only if the sources of informetion and the

time and method of preparation are such as to 1indicate its trustworthiness,

g_}272. Abgence of entry in business records

Comment. Technically, evidence of the absence of & record may noit be
hearsay. BSection 1272 removes any doubt that there might be, however, concerning
the admiseibility of such evidence under the hearssy rile. It codifies existing

case law. People v. Torres, 201 Cal. App.2d 290, 20 Csl. Rptr. 315 (1962)}.
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Article 8. Official Reports and Other Official Writings

§ 1280, Report by public employee

Comment. Section 1280 restates in substance and supersedes
Code of Civil Procedure Sections 1920 and 1926. Although Sections

1920 and 1526 declare unequivocelly that entrles in
public records are prima frcie evidence of the facts stated, "it has been

held repeatedly that those sectlons cannct have universal literal applica-

tion." Chandler v. Hibberd, 165 Cal. App-28 39, 65, 332 P.2d 133, 149 {(1958).

In fact, the casee require the same showing of trustworthiness of the record
offered that they require under the business records exception. Behr v.

County of Senta Crug, 172 Cal. App.2d 697, 342 P.2d 987 (1959); Hoel v.

City of los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1957). Section

1280 contimues the law declared In these cases by explicitly requiring the
same showing of trustworthiness that is required in Section 1271. See the
Comment to Section 1271. '

The evidence that is admissible under this section is also admissible
under Section 1271, the business records exception. However, Section 1271

requires a witness to testify as to the identity of the record and ite mode

- of preparation in every instance. Under Section 1280, as under existing law,

the court may sdmit an offleial record or report without necessarily requiring

a witnese to testify as to its identity and mode of preparation if the court
takes judicisl notlce or if sufficlent lndependent evidence shows that the record
cr repcrt wgs prepered in such s warner as -to-assure its trustworthlnese. Oee,

e.g., People v. Williams, 64 Cal. &7, 27 Pac. 939 (1883)(census report admitted,

the court judicially noticing the statutes prescribing the method of preparing
the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cel. 545, 571, 147
Pac. 238, 250 {1915)(statistical report of state sgency admitted, the court
Judiecially notlcing the statutory duty to prepare the report).

§ 1281. Record of vital statistic
Comment. Section 1281 provides a hearsay exception for official reports

concerning birth, desth, and marriage. Reports of such events occuri;ng within
~1034- 3 B
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California are now admiseible under the provisions of Section 10577 of the
Health and Safety Code. Section 1281 provides a broader exception which

includes similar reports from other jurisdictions.

§ 1282, Pinding of presumed death by suthorized federal employee

Comment. Section 1282 restates and supersedes the provisions of Code of
Civil Procedure Section 1928.1, The evidence admissible under Section
1282 is limited to evidence of the fact of death ard of the date » circumstances,

and place of disappearsnce.
The determinatlon of the date of the presumed death by the federal

employee is a determination ordinarily made for the purpose of determining
whether the pay §f & missing person should be stopped and his name stricken
from the payroll. The date g0 determined should not be glven any considera-
tion in the Califernia courts since the issues involved in the California
proceedings require determinmtion of the date of death for a different purpose.
Hence, Section 1282 does not mske admissible the finding of the date of pre-
sumed death. On the other hand, the determinmation of the date, circumstances,

and place of disappearance is reliasble information that will assist the trier

of fact in determining the date when the perscn dieg and is admissible under
this section. Often the date of death may be inferred from ths circumstances
of the disappearance. See In re Thormburg's Estate, 186 Ore. 570, 208 P.2d
349 (1949); Inkens v. Camden Trus* Co., 2 F.J. Super. 21k, 62 A.2d 886 {Super.

Ct. 1948).
Section wogs provides a convenlent and relisble methoed of proof of death

of persone covered by the Federal Missing Persons Act. See, e.g., In re

Jecobsen's Estate, 208 Misc. 443, 143 N.Y.5.2nd 432 (1955)(proof of death

of 2-year-old dependent of serviceran where child was passenger on plane lost

at sea).

- - § 12681
2035 § 1282
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§ 1283. Record by federal emp_]ﬁyee that person ie missing, captured, or the

like
Comment. Section 1283 restates and supersedes the provisicns of Code of
Civil Procedure Section 1928.2. The language of Section 1928.2 has been

reviged to reflect the 1953 amendments to the Federal Missing Persons Act.

§ 1284. Statement of absence of public record.

Comment. Just as the existence and content of & public record may be
proved under Section 1530 by a copy accompanied by the attestation or certi-
ficate of the custodilan reciting that 1t is a copy, the absence of such a
record from a particular public office may be proved under Section 1284 by a
writing made by the custodian of the records in that office stating that no
such record was found after e diligent search. The writing must, of course, be
properly authenticated. See EVIDENCE CODE §§ 1401, 1453. The exception is justi-
fied by the likelihood that such statement made by the custodian of the records
is accurate and by the necessity for providing a simple aprd inexpensive method

of proving the absence of a publlc record.

Article 9. TFormer Testimony

§ 1290. "Former testimony'

Comment. The purpoee of Section 1290 is to provide a comvenient term
for use in the substantive provisions in the remainder of this article. It
should be noted that depositions taken in encther ectlon ere coneldered former
testimony under Section 1260, and thelr admissibility is determined by Sections

1291 and 1292.
1036~
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The use of a deposition taken in the same action, however, is not covered by
this article. Code of Civil Procedure Sections 2015-2035 deal comprehensively
with the conditlons and circumetances under which a deposition taken in s

civil action may be used at the trial of the action in which the deposition
was teken, and Penal Code Sections 1345 and 1362 prescribe the conditions for
admitting the deposition of a witness that has been taken in the same criminal
action. Theee sections will continue to govern the use of depositions in the

action in which they are taken.

§ 1291. Former testimony offered against yarty to former proceeding

Coement. Section 1291 provides a hearsay exception for former testimony
offered agpinet a person who was a party to the proceeding in which the former
testimony was given. For example, if a series of ceses arise Involving several
plaintiffs and but one defenﬂant, Section 1291 permits testimony glven in the
First trisl to te uesed against the defendant in a later trial if the conditions
of admiseibllity stated in the section are met. gection 1291 is based on

Rule 63(3}{b)} of the Uniform Rules of Evidence.

Former testimony 1s admissible under Section 1251 ornly if the declarant
1s unavalilable as a witness.

Paragraph {1) of subdivision (a) of Section 1291 provides for the
admission of former testimony if it is offered against the party who offered it
in the previcus proceeding. Since the witness is no lopger available to testify,
the party's previous direct and redirect examination should he considered an
adequate substitute for his present right to cross-examine the declarant.

0
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Paregreph {2) of subdivision (a) of Section 1291 provides for the
admissibility of former testimony where the party against whom it is now
offered had the right and opportunity in the former proceeding to cross-examine
the declarant with an interest and motive similar to that which he now has.

Since the party hes hed his opportunity to croes-exsmine, the primary objection

to hearsay evidence--lack of opportunity to cross-examine the declarant--is not
applicable. On the other hand, paragraph (2) does not make the former testimony
admissible where the party against whom it is offered did not have a similar WOtive
and interest to cross-examine the declarant. In determining the similarity of
interest and motive to cross-examine, the Judge should be guided by practical cone
siderations and not merely by the similarity of the party's position in t_te o cesen.
For example, testimony contained in a deposition that was taken, but not offered
in evidence at the trial, in 8 different action should he exeluded if the

Judge determines that the deposltion was taken for discovery purposes and that

the party did not subject the witness to a thorough cross-examination because

he scught to avold a premature revelation of the weskness in the testimony of the
wltness or in the adverese party's case. 1In such a situstion, the party‘’s interest
and motive for cross-examination on the previous cccasion would have been
substantially different from his present interest and motive.

Under peragreph (2), testimony in s deposition taken in another action and
testimony glven in a preliminary exemination in another criminal action is not
admissible ageinst the defendant in a criminal action unless it was received in
evidence at the trial of such other action. This limitation insures that the
person accused of crime will have an adequate opportunity to cross-examine the
witnesees against him.

1291
~1036~ b1
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Zectien 1231 evpersedes Cote of Civil Ivocséure Sectlon 187C(8)
which permits former tegtimony to be admitted in a civil case only if the
former proceeding was an action between the same parties or their predecessors
in interest, relating to the same matter, or was a former trial of the action
in which the testimony is offered. Section 1291 will alsc permit a broader
range of hearsay to be introduced against the defendant in a criminal action
than has been permitted under Penal Code Section 686. Under that section, former
testimony has been admissible against the defendant in a criminal action only
if the former testimony was given in the same sction--at the preliminary
examination, in a deposition, or in a prior trial of the action.

Subdivision (b) of Section 1291 makes it clear that objections based on
the competence of the declarant or on privilege are to be determined by reference
to the time the former testimony wes given. Exlsting Californis law is not
clear on this point; some California decieions indlcate that competency and
privilege are to be determined as of the time the fermer testimony was given,
but others indicate that competency ard privilege are %o be determined as of

the time the former testimony 1s offered in evidence. See Tentative Recommenda-

ticn and a Study Relating to the Uniform Rules of Evidence {Article VIII.

Hearsey Evidence), 6 CAL. IAW REVISION COMM'N, REP., REC. & STUDIES M

at 581-585 (1964).

Subdivieion (b) also provides that objections to the form of the question
may not be used to exclude the former testimony. Where the former testimony
1s offered under paragraph (1) of subdivision {a), the party against whom the
former testimony is now offered himself phrased the gquestion; and where the
former testimony comes in under paragraph {2) of subdivision (a), the party
agalnst whom the testimeny is now offered had the opportunity to object to
the form of the question when 1t was msked on the former occasion. Hence, the

~1039- § 1201
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party is not permitted to raise this techaical objection when the former

testimony is offered against him.

§ 1262. TFormer itestimony offered against person not a party to former proceeding

Comment. Bection 1292 provides & hearssy exception for former testimony
given at the former proceeding by a person who is now unavailable as a witness
when such former testimony is offered against a person who was not a party to
the former proceeding but whose motive for cross-examination is similar to that
of a pereon vho had the right and oyportunity to cross-examine the declarant
when the former testimony was glven. For example, if a series of cases arise
involving one cccurence and one ﬂefendﬁnt tut several plaintiffs, Section 1292
permits testimony given against the plaintiffi in the first trial to be used

againet & plaintiff in a later trial if the conditions of admissibility stated in
the section are met. Section 1292 is based on Rule £3(3)(t) of the Uniform Rules

of Evidence.
Code of Civil Procedure Section 1870(8) (which 1s superseded by this article),

does not permit admission of the former testimony nade admissible by Section 1202,
The out dated "ldentity of perties” and "identity of issues” requirements of
Section 1870 are too restrictive, and Section 1292 substitutes what is, in

effect, & more flexible "trustworthiness" approach characteristic of other

hearsay exceptions. The trustworthiness of the former testimony is sufficiently
guaranteed because the former adverse psrty had the right and opportunity to cross-
examine the declarant with an interest and motive similar to that of the present
adverse party. Although the party against whom the forrer festimony is offered
did not himself have an opportunity to cross-examine the witness on the former

occasion, it can be generally assumed that most prior cross-examinatiapn is

§ 1291
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adequate, especlally if the same stakes are involved. If the same stakes are
not involved, the difference in interest or motivaiion would justify exclusion.
Even vhere the prior -cross-examination was linadequate, there is better
reason here for providing a hearsay exception than there is for many of the
presently recognized exceptions to the hearsay rule. Az Profeasor MeCormick
states:
I suggest that if the witness is unavailable, then the need
for the sworn, transcribed former testimony In the ascertairment
of truth is so great, and i1te reliability so far superior to most,
if not all the other types of orel hearsay conming in under
the other exceptions, that the requiremente of ldentity of rarties
and issues be dispensed with. This dispensees with the opportunity
for crose-examination, that greet characteristic weapon of cur
adversary system. But the other types of admissible oral hearsay,
admissicns, declaratione against interest, statemente about bodily
symptoms, likewlse dispense with croes-examination, for declarations
having far lese trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabricatlorn or mistalte in the reporting

of the declaration by the witress. [McCORMICK, EZVIDENCE § 238 at
501 (1954).]

Section 1292 does not make former testimony admissible against the defen-
dant in a crimina) case. Thils limitation preserves the right of a perscn
accused of crime to copfront and cross-examine the witpesses against him.
When & person's life or liberty is at stake--as it is ln a criminal action--
the defendant should not be compelled to rely on the fact that ancother person
has had an opportunity to cross-examine the witness.

Subdivision (b) of Section 1292 mekee it clear that objections based on
competency or privilege are to be determined by reference to the time when
the former testimony was given. Existing Californis law is not clear on this
point; some California decisions indicate that competency and privilege are
to be determined as of the time the former testimony was given but others
indicate that competency and privilege are to be determived as of the time

-1041- § 1292
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the former testimony 1s offered in evidence. See Tentative Recommendation and

& Study Relating to the Uniform Rules of Bvidence (Article VIII. Hearsay

Evidence), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 581-585

(1964)
Article 10, Judgments

§ 1300, Judgment of felony conviction

Comment. Analytleally, a judgment that is offered to prove the matters

determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE,

Rule 63(20)} Comment (1953); Tentative Recommendation and a Study Relating

to the Uniform Rules of Evidence {Article VIII. Hearsay Eviience), 6 CAL, AW

REVISION COMM'N, REP., EEC., & STUDIES Appendix at 539-541 (196Lk). It is in
substance a statément of the court that determined the previous action ("a
statement made otler than by a witness vhile testifying at the hearing") that
is offered "to prove the truth of the matter stated.” EVIDERCE CODE § 1200.
Therefore, unlees an exception to the hearsay rle is provided, s judgment would
be Inadmissibie 1f offered in a subsequent action to prove the matters deter-
mined. This article provides hearsay exceptions for certain kinds of judgments,

and thus permits them to be used in subsequent actions as evidence despite the

restrictions of the hearsay rule.
Of course, a Jjudgment mey, as e matter of substantive law, conclusively
Teltlebaum Furs, Ing.

establish certain facts ingofar as & party is concermned.
v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Bptr. 559, 375 P.2d 439 (1962);

Pernhard v. Bank of America, 19 Cal.2d 807, 122 P.2d 892 (1942). The sections

of this article do not purport to deal with the doctrines of res judicata and

estoppel by Jjudgment. These sectifms desl only with the evidentiary use of

§ 1292
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Judgments in those cases where the substantive law does not require that the
Judgrents be given conclusive effect.

Section 1300 provides an exceptlon to the hearsay rule for a final
Judgment adjudging a person gnilty of a felony. The exception does not, however,
apply in criminal actions. Hence, if a plaintiff sues to recover a reward
offered by the defendant for the arrest and conviction of & person who committed
a particular crime, Section 1300 permits the plaintiff to use & Judgment of
felony conviction as evidence that the person convicted committed the crime.
But, Section 1300 dces not permlt the judgment to be used in A criminal action
a8 evidence of the identity of the person who committed the crime or as evidence
Eﬁgﬁ ;gie:ﬁiggExggeggg?itted- Section 1300 is based on Rule 63(20) of the Uni-

Section 1300 will change the California lew. Under existing California

law, a coenviction of & crime is inedmissible as evidence in & subsequent acticn,

Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 (1894) (evidence of a

murder conviction held inadmissible to prove the insured was intentlomally

killed); Purke v. Yells, Fargo & Co., 34 Cal. 60 {1867 }{evidence of a robbery

capviction held inadmissible to prove the identity of robber in an action to
recover reward). The change, however, is desirabls for the evidence involved
is peculiarly reliable. The seriousness of .the charge agsures that the facts
will be thoroughly litigated, and the fact that the judgment rust be based upon a
determingtion that there was no reagonable doubt concerning the defendant's
gullt assures that the question of guilt will be thoroughly considered.

The exception in Section 1300 for cases where the julgment is based on a
plea of nclo contendere 1s a reflection of the policy expressed in Pensl Code-
Section 1016.

§ 1300
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§ 1301. Judgment egainst person entitled to indemnity

Comment. If a person entltled to indemmity, or if the obligee under a
warranty contract, complies with certain conditions relating to notice and
defense, the indemnitor or warrantor is conclusively bound by any Jjudgment

recovered. CIVIL CoDE § 27758(5); CODE CIV. PROC. § 1912; McCormick v. Marcy,

165 Cal. 386, 132 Pac. 449 (1913).

Where gz jJudgment against an indemmitee or person protected by a warranty
is not made conclusive on the indemnitor or warrantor, Section 1301 permits the
Judgrent to be used as hearsay evidence in an action to recover on the indemnity
or warranty. BSection 1301 reflects the existing law relating to indemnity
agreements. CIVIL CODE § 2778(6). Section 1301 probably restates
the law relating to warranties, too, but the law in that regard is not

altogether clear. ZErie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858). Section 1301 is based
on Rule 63(21) of the Uniform Rules of Evidence.

§ 1302. Judgment determiniggrliability of third person

Comment. Section 1302 expresses an exception contained in Code of Civil

Procedure Section 1851. Ellsworth v. Bradford, 1€6 fal. 316, 199 Pac. 335

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 Pp.2d 1018 (1936).

Together, Evidence Code Sections 1202 and 1226 restate and supersede the

provisions of Code of Civil Procedure Section 1851.

Article 11. Family History

§ 1310. statement concernlng declarant's own femily history

Comment. Section 1310 provides s hearsay exception for s statement

concerning the declsrant’s own family history. It restates in substance and

§ 1302
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supersedes Section 1870{4) of the Code of Civil Procedure. Section 1870(4),
however, requires that the declarant be dead whereas unavailability of the
declaraut for any of the reasons 5pecified in Section 2420 makes the statement
admissible under Section 1310. Section 1310 is based on Rule 63(23) of the
Uniform Rules of Evidence.

The statement 1s not admissible unless it was made under circumstances
such as to indicate its trustworthiness. The reguirement is similar to the
requirement of existing case law thet the statement be made at a time when no
controversy existed on the precise point concerning which the declaration was

made. See, e.g., Estate of Walder, 166 Cal. 4h6, 137 Pac. 35 (1913); Estate

of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). However, the language
of Section 1310 permits the judge to consider the declarant's motives to tell
the truth as well ag his reasons to deviate therefrom in determining whether

the statement is sufficlently trustworthy to be admitied as evidence.

§ 1311. Statement concerning family history of another

Corment. Section 1311 provides a hearsay exception for a statement con-
cerning the family history of another. Paragraph (1) of subdivision {a)
restates in substance existing California law as found in Section 1870(L) of
the Code of Clvil Procedure, which it supersedes. Paragraph (2) is new to
California law, but it is a sound extension of the present law to cover a sit-
ustion where the declarant was a family housekeeper or doctor or so close a
friend as to be included by the family in discussions of its family history.
Section 1311 is based on Rule 63(24) of the Uniform Rules of Evidence.

There are two limltations on admissibility of a statement under Section
1311l. First, a statement is admissible only if the declarant is unavailable

~1Qh5= g :ltgllf
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as & wltness within the meaning of Section 240. (Sec:oion iBTD(h] requires that
the declarant be deceased in order for his statement to be admissible.)

Second, & statement is not admissible unless it was made under circumstances
such as to indicate its trustworthiness. For a discussion of this require-

ment, see the Comment to Section 1310.

§ 1312. Entries in family records snd the like

Conment. Section 1312 restates in substance and supersedes the provisione
of Code of Civil Procedure Section 1870(13).

§ 1313. Reputation in family concerning family history

Comment. Section 1313 restates in substance and supersedes the provisions

of Code of Civil Procedure Sections 1852 and 1870(11). See Estate of Comnors,

53 Cal. App.2d k84, 128 p.2d 200 (19L42); Estate of Newman, 3% Cal. App.2d 706,

94 P.2d 356 (1939). BHowever, Section 1870{11) requires that the family
reputation in guestion have existed "previous tc the controversy." This
quelification is not included in Section 1313 because it ie unlikely that a
famlly reputation on a matter of pedigree would be influenced by the existence
of a controversy even though the declaration of an individusl member of the
family, covered in Sections 1300 and 1311, might be, Section 1313 is based on
Rule 63(26) of the Uniform Rules of Evidence.

The family tradition admitted under Section 1313 is necessarily multiple
hearsay. If, however, such tradition were inadmissible beceuse of the hearsay
rule, and if direct statements of pedigree were inadmissible beca.user they
are based on such traditions {as most of them are), the courts would be

virtually helpless in determining matters of pedigree. 5See Tentative Recommenda-

tion and a Study Belating to the Uniform Rules of Bvidence {Article VIII.

Ok § 1311
1046 § 1312
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Hearsa -~ Evidence), & CAL. IAW REVISION CCMM'N, REP., REC. & STUDIES Appendix at
sL8 (1964). : : - -

§ 1314. Reputation in-community concerning family history

Comment. Section 1314 restates what has been held to be existing law under
Code of Civil Procedure Section 1963(30) with respect to proof of the fact of

marriage. See People v. Vogel, U6 ml.2d 798, 299 P.2d 850 (1956); Estate of

Baldwin, 162 Csl. 471, 123 Pac. 267 (1912). However, Sectlon 1314 has no
counterpart in Californis law insofar as proof of the date or fact of birth,
divorce, or desth ie concerned, proof of such facts by reputation now being

limited to reputation in the family. See Bstate of Heaton, 135 Cal. 385, 67

Pac. 321 (1902).

§ 1315. Church records concerning family history

Comment. Church records generally are admiesible as businees records
under the provieions of Section 1271. Under Section 1271, such records would be
admiseible to prove the oceur rence of the church activity--the baptism, confirme-
tion, or marrisge--recorded in the writing. However, it le unlikely that
Section 1271 would permit such records to be ueed as evidence of the age or
relationship of the participants, for the business records act has been held to
authorize btusinese records to be used to prove only facts known personally to’
the recorder of the information or to other employees of the business. Patek

& Co. v, Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293, 29k (1962)(hearing

denied); People v. Willisms, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960};

Gough v. Securlty Trust & Sav. Bank, 162 Cal. App.2d 90, 327 P.2d 555 (1958).

Section 1315 permits church records to be used to prove certain additional
information. Facts of family hisbory such as birth dates, relationships,
§ 1313

§ 131k
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marital records, etc., that ere ordinarily reported to church authorities and
recorded in connection with the church's baptismel, conflrmation, marriage,
and funeral records may be proved by such records under Sectlon 1315.

Section 1315 continues in effect and supersedes the provisions of Code
of Civil Procedure Section 1919s without, however, the speclal and cumberscme
suthentication procedure specified in Code of Civil Procedure Section 1919b.
Under Section 1315, church records may be authenticated in the same manner

that other business records are authenticated.

§ 1316, Marriage, baptismel, and similar certificates

Corment. Section 1316 provides a hearsay exception for marriage, baptismal,
and simila.r certificates. This exception 1s somewhat broasder than that found in
Sections 1919a and 1919b of the Code of Civil Procedure {superseded by Evigence
Code Sectlions 1315 and 1316). Sections 1919a and 1919b are limited to church
records and hence, as. respects merriages, to those performed by clergymen.
Moreover, they-:establish an elaborate and detailed authentication procedure,
wheress certificates mpde admissible by Sectién 1316 need only meet the general

authentication requirement of Section 1401.

Article 12. Reputation and Statements Concerning Commnity History,
Property Interest; and Character.

§ 1320. Reputation concerning commmnity history

Comment. Section 1320 provides a wider rule of edmissibiilty than does
Code of Civil Procedure Section 1870{1l), which it supersedes in part. Section
1870 provides in relevant part that proof may be made of "common reputation
§ 1315
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exlsting previously to the controversy, respecting facts of a public or genersl
nature more than thirty years old."” The 30-year limitation is esgentially
arbitrary. The important gquestion would seem to te whether a community
reputation on the matter involved exists; its asge would appear to go more to
1ts venersbility than to its truth. HNor ie it necessary to inelude In Section
1320 the regquirement thst the reputation existed previous to controversy.

It ip vnlikely thet a commnity reputation respecting an event of genersl

hiatory would be influenced by the existence of a controversy. Section 1320
is based on Rule 63{27)(b) of the Uniform Rules of Evidence.

§ 1321. Reputation concerning public interest in property

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo
Co., 48 Cal. App. 524, 192 Pac. 144 {1920). It does not reguire, however, that
the reputation be more than 30 years old; but merely that the reputation arcse

before controversy. See the Comment to Section 1320.

§ 1322. Reputstion conmcerning boundary or custom affecting land
Commen®t. Section 1322 restetes in substance existing law as found in Code
of Civil Procedure Sectlon }.BTO(J.l}, which it supersedes in part. See Muller

v. So. Pac. Ry. Co., 33 Cal. 240, 27 Pac. 265 {1890); Ferris v. Emmons, 21k

Cal. 501, 6 P.2d 950 (1931). Section 1322 is based on Rule 63(27)(a) of
the Uniform Rules of Evidence.

§ 1323. Statement concerning boundary

Qomment. Sectlon 1323 restates the substance of existing but uncodified

California law found in such ceses as Morton v. Folger, 15 Cal. 275 (1860)

and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (19511).

~10k9- § 1320
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§ 132L. Reputation concerning character

Comment. Section 1324 codifies a well~settled exception to the hearsay

rule. See, e.Z., People v. Cobb, 45 Cal.2d 158, 287 P.2a 752 (1955). Of

course, character evidence is admissible only when the question of character
is material to the matter being litigated. The only purpose of Section 1324
is to declare that reputation svidence as to character or a trait of charscter
is not inadmissible under the beasrsay rule. The language of the section is

based on Rule 63(28) of the Uniform Rules of Evidence.

Artiele 13. Disposltiv~ Instruments snd Anclent Writings

§ 1330. Recitals in writinge affecting property

Comment, Section 1330 restates in substance the existing California law
relabing to recitgls 1n dispeositive Instruments. Although language in scme
cases eppears to require that the dispositive instrument be sncient, cases
may be found in which recitals in dispositive instruments have been admitted

without regard to the age of the instrument. See Russell v. Iangford, 135 Cal.

356, 67 Pac. 331 (1902 ){recital in will); Pearson v. Pearson, 46 Cal. 609 (1873)

{recital in will); Culver v. Newhart, i8 Cal. App. 61k, 123 Pac. 975 (1912)

(bill of sele). There is a sufficient likelihood that the statemente made in
a dlspositive docuoment, when relatec to the purpose of the document, will be

true to warrant the admissivllity of such documents without regard to their age.
Section 1330 is based on Rule 63(29) of the Uniform RBules of Evidence.

§ 133L. Recitals in aucient writings

Comment. Section 1331 clarifies the existing Califormia law relating to
the admissibility of recitals in aneclent documents by providing that such
recitals are admissible under aa exception to the hearsay rule. Code of Civil

§ 1324
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Procedure Section 1963(3k) fsuperseded by Evidence Code) provides that a docu-
ment more than 30 years oll is presumed genulne if it has been generslly

acted upon af genuine by persons having an interest in the matter. The

Supreme Court has held that a docunent meeting this section's reguirements is
presumed to be genulne~-presumed to be what it purpoxts to be-nbut that the
genuineness of the document imports no verity tc the recitals contained therelin.

Gwin v. Calegaris, 139 Csl. 384, 389, 73 Pac. 851, 853 (1903). Recent cases

decided by district courts of sppeal, however; have held that the recitals in
such a document are sdmisaiblie to prove the truth of the facts recited. _

——

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960); Kirkpatrick

v. Tepo 0il Co., 144 Cal. App.2d Lok, 301 P.2d 274 (1956). In these latter

cases; the courts have not insisted that the hearsay statement itself be acted
upon as true by persons with an interest in the matier; the evidence has been
admitted merely upon a showing that the document containing the statement is
gemmine. The age of a document slone is not a sufficient guarantee of the
trustworthiness of a statemernt contalned therein to warrant the admission

of the statement into evidence. Accordingly, Section 1331 makes clear that the
hearsay statement itself must have been generally acted upon as true for at

least a generation by persons having an interest in the matter.

Article 14, Commercial, Sclentific, and Similar Publiecations

§ 1340. cCommexcisl lists and the like

Comment. Section 1340 codifies an exception that has been recognized
by statute and by the courts in specific situations. See, e.g., COM. COIE §
2724; Ewmery v. So. Cal. 1as Co., 72 Cal. App.2d 821, 165 P.2d 695 {1946);

§ 1331
~1051- § 1340




Revised for Oct. 1964 Meeting

christiansen v. Hollings, 4% Cal. App.2d 332, 112 P.2d 723 (1941). The section

is based on Rule 63(30) of the Uniform Rules of Evidence.

§ 1341. Publications concerning facts of general notoriety and interest

Comment. Section 1341 recodifies without substantive change Section

1936 of the Code of Civil Procedure.

§ 1340
§ 1311
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