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Memorand l:IIl 64-90 

Subject: study No. j4(L) - Unif'oxm Rules of' Evidence (Preprint Senate 
Bill No. "l--Division 10) 

Attached are two copies of the revised Comments to Division lO~ Mr. 

Sa"to is responsible for checking these Comments. Please mark an;y revisions 

you believe should be made on one copy of the Comments. 

Respectfully submitted, 

John H. DeMoully 
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DIVISION 10. HEARSAY EVIDENCE 

CIIAPTER 1. GENERAL PROVISIONS 

§ 1200. The hearsay rule 

Comment. Section 1200 states the hearsay rule. The statement of the 

hearSEly rule found here is based on the similar statement of the rule in 

Rule 63 of the Uniform Rules of Evidence. 

That hearsay evidence is inadmissible unless the evidence is within an 

exception to thElt rule hEls been the law of CEIlifornia since the earliest 

days of the State. See,~, People v. Bob, 29 CEIl.2d 321, 175 P.2d 12 

(1946); Kilburn v. Ritchie, 2 CEIl. 145 (1852). Nevertheless, Section 1200 

is the first statutory statement of the rule. Code of Civil Procedure 

Section 1845 (superseded by Evidence Code Section 702) permits a witness 

to testify concerning only those facts thElt are personally known to him 

"except in those few express cases in which ••• the declarations of 

others, are admissible." Section 1845 is considered to 'be the statutory 

basis for the hearsay rule. People v. Spriggs, 60 CEIl.2d _, _, 36 CEIl. 

Rptr. 841, 844, 389 P.2d 377, 380 (1964). It has been recognized, however, 

that Section 1845 does not expressly deal with the hearsay rule. The section 

merely states the requirement of personal knowledge, and a witness testifying 

to the hearSElY statement of another must hElve personal knowledge of that 

statement just as he must hElve personal knowledge of any other mtter about 

which he testifies. Sneed v. ~sv1lle Gas etc. Co., 149 cal. 704, 708, 

87 Pac. 376, 378, {19(6). 
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"Hearsay evidence" is defined in Section 1200 as "evidence of a state-

ment ma.de other than by a uitness uhile testifying at the hearing that is 

offered to prove the truth of the ma'cter stated:' L'nder existing case law, 

too, the hearsay rule applies only to statements made out of court that are 

offered to prove the truth of the Eatter asserted. If the statement is 

offered for some purpose otner than to prove the fact stated therein, the 

evidence is not objectionable undel' the aearsay rule. lTerner v. State Bar, 

24 CeJ..2d 6ll, 621, 150 P.2d 892, 896 (1944); Smith Y. \ibittier, 95 Cal. 

'Z{'), 30 Pac. 529 (1892). See WITlaH, CALIFORNIA EVID:::NCE §§ 215-218 (1958). 

The ,lOrd "statement" used in the definition of "hearsay evidence" 

is (efined in Section 225 as ''verbal conduct" or "nonvcl'''aJ. conduct • 

intended .. • • as a substitute for verl::al conduct." £.!. Rule 62(1) of the 

L'nifol".l llules of Evidence. Hence J CVic.cDce of a persoil' D conduct out of r' 

net ixoAmissible ~,der the hearsay rule expressed in Section 1200 unless that 

conCuct is clearly assertive in character. Nonassertive conduct is not hearsay. 

Some Ca.lifornia cases have regarded evidence of nonassertive conduct as 

heal' say evidence if it is offered to prove the actor's belief in a particular 

fac':; as a basis for an inference the:;; the fact believzd is true. See, ~, 

Estate of De Laveaga, 165 Cal. 607, 624, 133 Pac. 307, 314 (1913)("the 

manner in llhich a person whose sanity is in question "as treated by his 

family is not, taken alone, competent substantive evidence tending to prove 

insmlity, for it is a mere extra-judicial expression of opinion on the part 

of the family"); People v. Nendez, 193 Cal. 39, 52, 223 Pc,c. 65, 70 (1924) 

("Ci.:cumstall.ces of night [of other persons from the scene of a crime J are 

in ';;he nature of confessions ••• cnd are, therefore, in the ooture of hearse;, 

evirlcnce tl) • 
-1001-
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Other California cases, however, have admitted evidence of nonassertive 

conduct as evidence that the belief giving rise to the conduct was based on 

fact. See,~, People v. Reifenstuhl, '57 Cal. AW.2d 402, 99 P.2d 564 

(1940)(hearing denied)(incoming telephone calls made for the purpose of 

placing bets admissible over hearsay objection to prove that place of 

reception was bookmaking establishment). 

Under the Evidence Code, nonassertive conduct is not regarded as hearsay 

for two reasons. First, one of the principal reasons for the hearsay rule-

to exclude declarations where the veracity of the declarant cannot be tested 

by cross-exam1nation--does not apply because such conduct, being nODassertive, 

does not involve the veracity of the declarant. Second, there is frequently 

a guarantee of the trustworthiness of the inference to be drawn from such 

nonassertive conduct because the actor has based his actions on the correct

ness of his belief, ~, his actions speak louder than words. 

Of course, if the probative value of evidence of nonassertive conduct 

is outweighed by the probability that such evidence will confuse the issues, 

mislead the jury, or consume too much time, the judge TlBy exclude the evidence 

under Section 352. 

Under Section 1200, exceptions to the hearsay rule 1l'IB.Y be found either 

in statutes or in decisional law. This continues existing California law; 

for, inasmuch as the rule excluding hearsay evidence is not statutory, the 

courts have recognized exceptions to the rule in addition to these .exceptions 

expressed in the statutes. See, People v. Spriggs, 60 Cal.2d _, _, 

36 Cal. Rptr. 841, 844, 389 p.2d 377, 380 (1964). 
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§ 1201. Mu.ltiple hearsay 

Comment. Section 1201 makes it possible to use admissible hearsay to 

prove another statement that is also admiSSible hearsay. For example, under 

Section 1201, an official reporter's transcript of the testimony at another 

trial rm;y be used to prove the nature of the testimony previously given 

(EVIDENCE CODE § 1280») the former testil:lony may be used as hearsay evidence 

(EVIDENCE CODE § 1291) to prove that a party made Cil admission; and the admis

sion is adnissible (EVIDENCE CODE § 1220) to prove the truth of the matter 

sta·~ed. Thus, under Section 1201, the evidence of' the admissicn contained in 

the: transo1'ipt is IIdm.tasib1e because eaeh of the hearsay statements involved i. 

Within an exception to the hearsay :cule. 

Although no California case has been found where the admissibility of 

"multiple hearsay" has been analyzed and discussed, the practice is apparent-

1y in accord with the rule stated in Section 1201. See,~, People v. 

Collup, 27 Cal.2d 829, 167 P.2d 714 (1946) (transcript of former testimony 

used to prove admission). 

Section 1201 is based on Rule 66 of the Uniform Rules of Evidence. 

§ 1202. Credibility of hearsay declarant 

Comment. Section 1202 deals with the impeachment of one whose hearsay 

statement is in evidence as distinguished fram the impeachment of a witness 

who has testified. It clarifies two points. First, hearsay evidence is 

not to be excluded on the ground that it is collateral. Second, the rule 

applying to the impeachment of a witness--that a witness may be impeached 

by an inconsistent statement cnly if he is provided with an opportunity to 

explain it--does not apply to a hearsay declarant. 

When the inconsistent statement was made ~ the former testimony was 

given, the California courts have permitted a party to impeach, by evidence 

-1003- ~120l 
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of an inconsistent statement by the hearsay de~l1t, hearsay evidence given 

under the former testimony exception, even though the declarant had 

no opportunity to explain or deny the inconsist.ency. People v. C~up, 

zr Cal.2d 829, 167 P.al. 7~4 (~946). The courts have also permitted dying 

declarations to be impeached by evidence of contrat1ictory statements by the 

deceased, although no foundation "TaS ~aid. Peo~e v. La\ll"ence, 2l Cal. 368 

(1863). Apparently J however, former testimony IIlIIiY not be impeached by 

evidence of an inconsistent statement made prior to the former testimony 

~ess the would-be impeacher either did not know of the inconsistent 

statement at the time the former testimony was given or ~ess he bad 

provided the declarant with an opportunity to explain or ueny the incon-

sistent statement. People v. Greenwell, 20 Cal. App.2d 266, 66 P.2d 67~ 

(1937), as limited by People v. Collup, 27 Cal.2d 829, ~67 P.2d 714 (1946), 

Section 1202 substitutes for this case law a uniform rule permitting 

a hearsay decla.ra.nt to be impeached by inconsistent statements in a.ll cases, 

whether or not the declarant has been given an opportunity to explain or 

deny the inconSistency. If the hearsay declarant is u!lS.vailab~e as a 

witness, the party against whom the evidence is admitted should not be 

deprived of both his right to cross-examine and his right to impeach • 

.£!.:. People v. :awrence, 21 Cal. 368, 372 (1863). If the hearsay declarant 

is avaUabl.e, the party electing to use the hearsay of such a declarant should 

have the burden of ca.lling him to explain or deny any a.lleged inconsistencies. 

Of course, the trial judge may curb efforts to impeach hearsay declarants 

if he determines that the inquiry is straying into remote and collateral 

matters. iV1DENCE CODE § 352. 

Section 1202 provides that inconsistent statements of a hearsay 

declarant may not be used to prove the truth of the matters stated. In 
-1004- § 1202 
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contrast, Section 1235 provides that evidence of inconsis~ent statements made 

by a trial witness may be admitted to prove the truth of the matter stated. 

If the declarant is not a witness and not subject to cross-examination upon 

tp,e subjeGt 1j:&tter of his stater:en'cG, there is no s\:f'ficient guarantee of toe 

trustworthiness of the statements he has made out of court to warrant their 

reception as substantive evidence unless they fall within some recognized 

exception to the hearsay rule. 

Section 1202 is based on Rule 65 of the Uniform Rules of Evidence. 

§ 1203. Cross-examination of hearsay declaran,!: 

Comment. Hearsay evidence is generally excluded from evidence because 

of the lack of opportunity for the adverse party to cross-examine the hearsay 

declarant before the trier of fact. People v. Bob, 29 Ca1.2d 321, 325, 175 

P.2d 12, 15 (1946). In some situations, hearsay evidence is admitted because 

there is some exceptional need for the evidence and because there is some 

circumstantial evidence of trustworthiness that justifies a violation of a 

party's right of cross-examination" People v. Brust, 47 Ca1.2d 776, 785, 

306 P.2d 480, 484 (1957); Turney v. Sousa, 146 cal. App.2d 787, 791, 304 P.2d 

1025, 1027-1028 (1956). 

Even though it my be necessary or desirable to permit some hearsay evidenc!' 

to be received without guaranteeing the adverse party the right to cross-

exElJ;lj:ne the declarant, there seems to be no reason to prohibit the adverse 

party from cross-examining the declarant altogether. The policy in favor of 

cross-examination that underlies the hearsay rule, therefore, indicates that 

the adverse party should be accorded the right to call the declarant of a 

-1005- § 1202 
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statement received in evidence and to cross-examine him concerning the 

subject matter of his statement. 

Hence, Section 1203 has been included in the Evidence Oode to l~verse, 

insofar as a hearsay deClarant is concerned, the traditional rule that a 

witness called by a party is a witness for that party and may not be cross-

examined by him, As a hearsay declarant is in practical effect a witness 

against the party against whom his hearsay statement is admitted, Section 

1203 gives that party the right to call and cross-examine the hearsay 

declarant concerning the subject matter of the hearsay statement just as he 

bas the right to cross-examine the witnesses who appear personally and testify 

against him at the trial. 

§ 1204. Hearsay statement Offered against criminal defendant 

Comment. Section 1204 is a statutory recognition that hearsay evidence 

that fits within an exception to the hearsay rule may nonetheless be 

inadmissible under the Constitution of the United States or the Constitution 

of california. Thus, Section 1220, which creates an exception for the 

statements of a party, is subject to the constitutional rule excluding 

evidence of involuntary confessions against a criminal defendant. 

In People v. Underwood, 61 cal.2d _, '37 cal. Rptr. 313, 389 P.2d 9'37 

(1964), the california Supreme Court held that a prior inconsistent statement 

of a witness could not be introduced to impeach him in a criminal action 

when the statement would have been inadmissible as an involuntary confession 

if the witness had been the defendant. To the extent that the Underwood 

decision is based on constitutional principles, its effect is continued by 

Section 1204 and its principle is made applicable to all hearsay statements. 

-1006- § 1203 
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§ 1205. No implied repeal 

Comment. Although some of the statutes providing for the admission of 

hearsay evidence will be repealed when the Evidence Code is enacted, a number 

of statutes will remain in the various codes. For the most part, these 

statutes are narrowly drawn to make a particular type of hearsay evidence 

admissible under specifically limited circumstances. Since it is neither 

desirable nor feasible to repeal these proviSions, Section 1205 states that 

they will not be impliedJ.y repealed by the enactment of the Evidence Code. 

§ 1205 

-1007-
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CHAPTER 2. EXCEPTIONS TO THE HEARSAY RULE 

Article L Confessions and Admissions 

§ 1220. Admission of party 

Comnent. Section 1220 states existing law as found in subdivision 2 

of Code of Civil Procedure Section 1870. The rationale underlying this 

exception is that the party cannot object to the lack of the right to croS6-

examine the declarant since the party himself made the statement. Moreover, 

the party can cross-examine the witness who testifies to the party's 

statement and can explain or deny the purported admission. The statement 

need not be one which would be admissible if made at the hearing. See 

Shields v. Oxnard Harbor Dist., 46 Cal. App. 2d 477, ll6 P. 2d 121 (194J.). 

§ 1221. Adoptive admission 

comment. Section 1221 restates an exception found in subdivision 3 of 

Code of Civil Procedure Section 1870. Section 1221 is based on Rule 63(8)(b) 

of the Uniform Rules of Evidence. See Tentative Recommendation and a Study 

Relating to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 

6 CAL. lAW REVISION COMM'N, REP., REC. & S'lUDIES Appendix at 484 (1964). 

§ ll!2a. Authorized admission 

Comnent. Section 1222 provides a hearsay exception for authorized 

admissions. Under this exception, if a party authorized an agent to make 

statements on his behalf, such statements may be introduced against the 

party under the same conditions as if they had been made by the party him.

self. Section 1222 restates an exception found in the first portion of 

-1008- § 1220 
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subdivision 5 of Code of Civil Procedure Section 1870. See Tentative 

Recommendation and a Study Relating to the Uniform Rules of Evidence (Article 

VIII. Hearsay Evidence), 6 CAL. IAH REVISION COMM' N, REP., REC. & STUDIES 

Awendix at 484-490 (1964). 

§ 1223. Admission of co-conspirator 

Comment. Section 1223 is a specific example of a kind of authorized 

admission that is admissible under Section 1222. The statement is admitted 

because it is an act of the conspiracy for which the party, as a co-

conspirator, is legally responsible. People v. Lorraine, 90 Cal. App. 317, 

327, 265 Pac. 893, (1928). See CALIFORNIA CRIMINAL LAW PRAarICE 471-472 

(Cal. Cont. Ed. Bar 1964). Section 1223 restates an exception found in sub

division 6 of Code of Civil Procedure Section 1870. 

§ 1224. Statement of agent, partner, or employee 

Comment. Section 1222 makes authorized extrajudicial statements 

admissible. Section 1224 goes beyond this, making admissible against a party 

-1009- § 1222 
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specified ext~ajud:ic:'.al. state.ments of an agen"t, pcrt;:er, or employee, 

whether or not authorized. HO\Tever, a staten:ent is admitted under Section 

1224 only if' it would be admissible if rrade by the declarant at the hearing; 

no such limitation is applicable to authorized adEisGions. 

The practical scope of Section 12"4 is quite limited. The spontaneous 

statements that it covers are admissible under Sec·~ion 1240. The self-

inculpatory statements that it covers are admissible under Section l230 as 

declarations ~st the declarant 1 s interest. Where the declarant is a 

witness at the trial, many other sta-~ementl! covered by Section 1224 would 

be admissible as inconsistent statements under Section :1235. Thus, Section 

1224 has independent significance only as to ~hcri.zcd, nonspontaneous, 

noninculpatory statements of agents, partners,and enployees who do not 

testify at the trial concerning matters within the scope of the agency, 

C ~ersh1p, or employment. For eAample, the cha.uffeur's statement following 

c 

an accident, "It wean 't TII;f fault; the b06S lost his head and grabbed the 

wheel," would be inadmissible as a declaration against i..'lterest under Section 

1230; it would be inadmissible as an authorized admission under Section 1222; 

it lfould be 1 nadmissible under Section 1235 unless ·~he employee testified 

inconsistently at the trial. it ,{oula be inadmissible ~~der Section 1240 

unless made spontaneously; but it would be admissible under Section 1225. 

Section l225 is based on Rule 63(9) Ca) of the UnifOI'llt Rules of 

EviC,.ence; it goes beyond existing California lat·r as found in 

sub0.ivision 5 of Section 1870 of the Code of Civil Procedure (superseded 

by :: ... idence Code Section 1223). The only statements that are admissible under 

existing California law are those that the principal has authorized the agent 

to Imke. Petersoq Bros. v. Mineral King .. Fruit CO., 14c Cal. 624, 74 Pac. 162 

(1903) • 
-1010-
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There are two justifications for the limited ex·~ension of the exception 

for agents' statements provided by Section 1224. First, oecause of the 

relationship ~rhich existed at the time the statemen·" "as made, it is unlikely 

too·;; the statement would have been made unless it ucre true. Second, the 

exi:;tence 0:::' the relationship makes it 'l.uite likely;;hat the party will be 

able "to make an adequate investization of the sta·l;ement llithout having to 

reoort to cross-examination of the ~eclarant in open court. 

§ l225. Statement of declarant ,;hose liability Oit ~::'''<l.~4 .of duty is in issue 

COlIlIIent. Section 1225 restates in substance a hearsay exception found 

in ~cction 1851 of the Code of Civil Procedure (superseded by Evidence Code 

Sections 1225 and 1302). Cf. Butte Countz v. Mor~an, 76 Cal. 1, 18 Pac. 

115 (1888); Ingram v. Bob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956); 

Stan~d Oil Co. v. House~, 101 Cal. App.2d 480, 225 P.2d 539 (1950). Section 

1225, however, limits this hearsay exception to civil actions. Much of the 

eviccence lfithin this exception is also covered by Scctien 1230, Which oakcs 

a~luissib1e declarations against interest. However} ·co be admissible under 

Sedion 1230, the statement llIUSt have been against ·:;he declarant's interest 

when made; this reqUirement is. not stated :l.n Section 1225. A corr.parable 

exception:lS found 14 ""ule 63( 9)( c) of the Uniforo Rules of Evidence. 

Cocle of CivU PrccedUl.'e Sec";;io" 1951 has be'>lll cons'c1'1.l0(; to admit 

sta·~ements of a declarant whose breach of duty give3 dse 'co a liability 

on 'che part of the party against vl10m the statement a are offered.. N;ye & 

Nissen v. Cenjral etc. Ins. Corp., 1 Cal. App.2d 570, 163· ?2d 100 

(1S'45). Section 122'5 of the Evidence Code refers specifically to 

-1011- § 1224 
§ 1225 

--' 



c 

c 

c 

Revised for Oct. 1964 Meeting 

"breach of duty" in order to admit statements o-r a (Leclarsnt whose breach 

of <'tuty is in issue without regard "CO ;Thether toot breach /Jives rise to 

a liability of the party ~ainst "Them the statemen'cs are offered or 

merely defeats a right being asser-'.;ed by that party. For e..'ample, in 

Ins:~am v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), a statement 

of a person permitted to operate a vehicle was admi-,/ced ac:ainst the owner 

of ';;he vehicle in an act:lon seekinG to hold the mmer liable on the deriva-

tive liability of vechicle owners established by Vehicle Code Section 

17150. Under Section J.225, the st,,;oenent of the declarant 'Toul.d also be 

e.dr.rlssible against the o;mer in an action brought by the owner to recover 

for damage to his vehicle where the defense is baseel. on the contributory 

neGligence of the declarant. 

Section 1302 supplements the rule stated in Section 1225. Section 1302 

perm:lts the admission of judgments asainst a third person ~ .. hen one of the 

issues between the parties is the liability) obligation, or duty of the 

third person and the jud@:n.ent deter:llnes that liability, obligation, or 

due_. Together, Sections 1225 and 1302 codify the l:old:i.!lGs of the cases 

app~':lng Code of Civil Procedure G~ction 1851. See Tentative Reccmmendation 

and a Study Relating to the Uniform Rules of~dencc (~~ticle VIII. 

Hearsay Evidence), 6 CAL. rAW REVISION COMM'N, REP., REG. & STUDIES Appendix 

§ 1226. statement of dec:arant whose right or title is in issue 

Comment. Section 1226 expresses a COlrlIIOn law exception to the hear

say rule that is recognized in part in Code of Civ:il Procedure Section 

1849. Section 1849 (which is 6uper~eded by Sectio:: J:226) ?Cl'Jllits the 

-101'2- § 1225 
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"breach of duty" in order to admi'~ statements Qf a 0.ccl.a.ra.ut whose breach 

of ~.uty is in issue without regard '~o whether that breach Gives rise to 

a liability of the party against ullom the statemen-;;s are offered or 

mercly defeats a right being asser'ved by that party. For e.:romple, in 

IIl[X'am v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), a statement 

of a person permitted to operate a Vehicle was admi-:;ted aaainst the owner 

of -[;119 vehicle in an action seekinc; to hold the mmer liable on the deriva-

tive liability of vechicle owners established by Vehicle Code Section 

17150. Under Section 1225, the sto;:;ement of the declara.nt )Tould also be 

adLlissibJ.e against the owner in a.TJ. action brought b:' the owner to recover 

for damage to his vehicle where the defense is baseti. on the contributory 

neGligence of the declarant. 

Section 1302 supplements the rule stated in Sec'.;ioo l225. Section 1302 

penlits the admission of Jua..1IIents acainst a third person vhen one of the 

issues between the parties is the liability, obligation, or duty of the 

third person and. the jud@lllent detm"illnes that liability, obligation, or 

duo,. Together, Sections 1225 and 1302 codify the holdinGs of the cases 

applying Code of Civil Procedure D~ction 1851. See Tenta'dve Recanmendation 

and a study Relating to the Uniform Rules of~dencc (~~ticle VIII. 

HearSay Evidence), 6 CAL. LAW REVISION CCM>!'N, REP., IlliC. & STUDIES Appendix 

at 491-496 (1964). 

§ 1226. Statement of dec:.arant -whose right or title is in issue 

Comment. Section 1226 expresses a comnon law exception to the hear

say rule that is recognized in part in Code of Civ:i1 Procedure Section 

1849. Section l.849 (Which is 6uper3eded by Sectio:::: 1226) ?Srmits the 

-1012- § 1225 
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sta:cements of predecessors in interest of real. prOpCl""Y 'GO be admitted 

against the successors; hcmever, th:? Cal1forDi'3. ~ases follmr the general 

rule of permitting predecessors' s"oatements to be a0l:litted against successors 

of either real or personal. property. Smith v. Gee"the, 159 eal.. 628, 

ll5 Pac. 223 (1911); 4 WIGMORE, EVIDENCE §§ 1082 et seQ.,(3d ed. 1940). 

Section 1226 supplements the rule provided in Section 1225. Under 

Section 1225, for exwnple, a party suing an executor on an obligation 

incurred by the decedent prior to ;,is death u:ay in"oroduce admissions of 

the ,cccedent. Similarly, under Sec'Gion 1226, a party sued by an executor 

on an obligation claimed to have been cmed to the tlecedent lIl!I¥ introduce 

adiniasions of the decedent. 

It should be noted that "statements made bei'ore 

titlc accrued in the declarant will not be receivable. On 'Ghe other hand, 

the ""iDle of divestiture, a:fi;er which no statements could be treated as admis--
siens is tl;e time when the party aGainst whom they are offered has by 

his Olill hypothesis acquired the ti"i;le; thus, in a. suit, for exwnple, between 

A's heir and A's grantee, A's statements at any ti!l1e l.lefore bis death 

are receivable aginst the heir; but only his statements bef'ore the grant 

are receivable against the grantee." 4 WIGMORE, EVIDENCE § 1082 at 153 

(3d ed. 1940). 

Despite the limitations of Sec"cion 1226, some s'catements of a grantor 

ma.c::.e after divestiture of title will be admiSSible; but another theory 

of aCiJnissib:D..:lty must be found., For exampJ.e, later statements of his state 

of mind may be admissible on the issue of his intent. EVIDENCE CODE '§§ 1250 

and 1251. Where it is claimed that a conveyance was in fraud of creditors, 

the later statelCents of the grantor lIay be admissible not as hearsay but 

-1013- § 1226 
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as evidence of the fraud itself (cf. Bush & Mallett Co .;;: Helb1Ilg, 134 

Cal. 676, 66 Pac. 967 (1901» or as declarations of a co· conspirator in 

the fraud (cf. McGee v. Allen, 7 Cal.2d 468, 60 P.2d 1026 (1936». See 

generally 4 WIGMORE, EVIDENCE § 1086 (3d ed. 1940). 

§ 1227. Statement of declarant in action for his wrongf'ul injury or death 

Comment. Under existing California law, an admission by a decedent 

is not admissible against his heirs or representatives in a wrongful death 

action brought by them. Hedge v. Williams, 131 Cal. 455, 64 Pac. 106 (1901); 

carr v. Imlcan, 90 Cal. App.2d 282, 202 P.2d 855 (1949); 16rks v. Reissinger, 

35 Cal. App. 44, 169 Pac. 243 (1917). The reason is that the action is a 

new action, not merely a survival of the decedent's action. 

This rule has been severely criticized and does not reflect the 

thinking of most American courts. Carr v. tuncan, 90 Cal. App.2d 282, 285, 

202 P.2d 855, 856 (1949). Under Code of Civil Procedure Section 1851 

(superseded by Evidence Code Section 1226), the admissions of a decedent 

,are admissible to.establish the"linbility of his execut.or. S1m11srly,"wban 

the executor brings an action for the decedent's deuth under Code of Civil 

Procedure Section 377, the defendant should be permitted to introduce the 

admissions of the decedent. Without such a rule, in an action between two 

executors arising out of an accident which was fatal to both participants, 

the plaintiff executor would be able to introduce admissions of the 

defendant's decedent, but the defending executor would be unable to introduce 

admissions of the plaintiff's decedent. 

-1014- § 1226 
§ 1227 



c 

c 

c 

Revised for Oct. 1964 Meeting 

Section 1227 changes the rule announced in the California cases and 

makes the admissions of the decedent admissible in wrongful death actions. 

It provides a similar rule for the analogous cases arising under Code of 

CivU Procedure Section "576. 

Section 1227 recognizes that, in an action brought under Code of CivU 

Procedure Section "577, the only reason for treating the admissions of a 

plaintiff's decedent differently fram those of a defendant's decedent is a 

technical procedural rule, The plaintiff in a wrongful death action--and 

the parent of an injured child in an action under Code of CivU Procedure 

Section 376-.stands in reality so completely on the right of the deceased or 

injured person that such person's admiSSions of nonliabUity of the defendant 

should be admitted against the plaintiff, even thoU{lh (as a technical matter) 

the plaintiff is asserti!lll "11 independent right. 

Article 2. Declarations Against Interest 

§ 1230. Declaration against interest 

Comment. Section 1230 codifies the hearsay exception for declarations 

against interest as that exception has been developed in the california 

courts. People v. Spriggs, 60 cal.2d _, 36 cal. Rptr. 841, 389 P.2d m 
(1964). It. is not clear, however, whether existing law extends the exception 

for declarations against interest to include statements that make the 

declarant an object of hatred, ridicule, or social disgrace in the community. 

Section 1230 supersedes the partial and inaccurate statements of the 

exception for declarations against interest found in Code of CivU Procedure 

Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 cal 2d _, 
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___ , 36 Cal. Rptr. 841, 844-845, 389 P.2d 377, 380-381 (1964). Section 1230 

is based in large part on Rule 63(10) of the Uniform Rules of Evidence. 

The requirement that the declarant have "sufficient knowledge of the subject" 

continues the similar cammon law requirement stated in Code of Civil 

Procedure Section 1853 that the declarant must have had some peculiar means--

such as personal observation--for obtaining accurate knowledge of the matter 

stated. See 5 WIGMORE, EVIDENCE § 1471 (3d ed. 1940). 

Article 3. Prior Statements of Witnesses 

§ 1235. Inconsistent statement 

Comment. Under existing California law, when a prior statement of a 

witness that is inconsistent with his testimony at the trial is admitted in 

evidence, it may not be used as evidence of the truth of the matters stated. 

Because of the hearsay rule, a witness' prior inconsistent statement may be 

used only to discredit his testimotIY given at the trial. Albert v. McKay Be co. 

174 Cal. 451, 456, 163 Pac. 666, 668 (1917). 

Because a witness' inconsistent statement is not substantive evidence, 

the courts do not permit a party--even when surprised by the test1mony--to 

impeach his own witness with inconsistent statements if the witness' test1motIY 

at the trial has not damaged the party's case in 8t\Y way. Evidence tending only 

to discredit the witness is irrelevant and. immaterial when the witness has 

not given damaging testimony. People v. Crespi, ll5 Cal. 50, 46 Pac. 863 

(1896); Peopl~ v. Mitchell, 94 Cal. 550, 29 Pac. ll06 (1892); People v. 

~, 81 Cal. App. 226, 253 Pac. 735 (1927). 

Section 1235 permits an inconsistent statement of a witness to be used 

as substantive evidence if the statement is otherwise admissible under the 

-1016- § 1230 
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conditions specified in Section 769. Section 785 permits a party calling a 

witness to attack his credibility with evidence of inconsistent statements 

even though the party was not surprised by the testimony. Because Section 

1235 provides that inconsistent statements are admissible as substantive 

evidence of the matters stated, it follows that a party may introduce evidence 

of inconsistent statements of his own witness whether or not the witness gave 

damaging testimony and whether or not the party was surprised by the testimony. 

Such evidence is no longer irrelevant (and, hence, il1lldmissible), for Section 

1235 permits th.,.e'ridence to be considered as evi&cncc of tlle matters stated 

anC, not merely as evidence castinG Discredit on a "i·oncs6 l1ho has given 

innocuous testimony. 

Section 1235 admits inconsistent statements of witnesses because the 

dangers Which the hearsay rule is designed to limit are largely nonexistent. 

The declarant is in court and may be examined and cross-examined in 

regard to his statements and their subject matter. In many cases, the 

inconsistent statement is more likely to be true than the testimony of the 

witness at the trial because it was made nearer in time to the matter to 

which it relates and is less likely to be in:t'luenced by the controversy that 

gave rise to the litigation. The trier of fact has the declarant before it 

and can observe his demeanor and the nature of his testimony as he denies, 

or tries to explain away thP. inconsistency. Hence, it is in as good a 

position to determ.'.ne the truth or falsity of the prior statement as it is 

to determine the truth or falsity of the inconsistent testimony given in 

court. MOreover, Section 1235 will provide a party with desirable protection 

·:'017-
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against the "turncoat" witness who changes his story on the stand and 

deprives the party calling him of evidence essential to his case. 

§ 1236. Prior consistent statement 

Comment. Under existing law, a prior statement of a witness that is 

consistent with his testimony at the trial is admissible under certain con-

ditions when the credibility of the witness has been attacked. The statement 

is admitted, however, only to rehabilitate the witness--to support his 

credibility--and not as evidence of the truth of the matters stated. 

People v. K;ynette, 15 Cal.2d 731, 753-754, 104 P.2d 794, 805-806 (1940). 

Section 1236, however, permits a prior consistent statement of a witness 

to be used as substantive evidence if the statement is otherwise admissible 

under the rul.es relating to the rehabilitation of impeached witnesses. See 

EVIDENCE CODE § 791. 

There is no reason to perpetuate the subtle distinction made in the 

cases. It is not realistic to expect a jury to understand that it cannot 

believe that a witness was telling the truth on a former occasion even though 

it believes that the same story given at the hearing is true. 

§ 1235 
§ 1236 
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§ 1237. Past recollection recorded 

Comment. Section 1237 provides a hearsay excep'tion for ,That is usually 

refc,'red to as "past recollection l'ecorded." The [lection makes no radical 

departure from existing lan, for i'os provisions are taken largely from the 

provisions of Section 2047 of the Cede of Civil Procedure. Teere are, 

h01."e\-er, t,TO substantive differences between Section 1237 and existing 

California law. 

li'irst, existing law requires that a foundation be laid for the admission 

of such evidence by showing (1) that the writing recording 't;he statement 

vas made by the witness or under his direction, (2) that the writing was 

made at a time when the fact recorded in the writ inc actually occurred or at 

such other time when the fact Has fresh jn the witnens' memory, and (3) 

that the uitness "knew that the sane was correctly s':;ated in the '<riting." 

Under Section 1237, hcwever, the llriting may be maLe not only by the lTitness 

himself or under his direction but also by some othel' persoll for the purpose 

of recording the witness' statement at the time it 1."as made. III addition, 

Section 1237 permits testimony of the person who recorded the statement to 

be used to establish that the ,rritil:C is a correct record of the statement. 

Sur:1'icient assurance of the trustuorthiness of the Gtatement is provided 

if the declarant j,6 available to tes'Gify that he !mile a true statement and if 

the j!ersoll who recorded the statemen';; is available to testify that he 

accUl'ately recorded the statement. 

-1019-
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Second, under Section 1237 the writing embodying the statement is 

itself admissible in evidence. Under present law, the declarant reads 

the writing on the witness stand; the writing is not otherwise made a 

part of the record unless it is offered in evidence by the adverse party. 

§ 1238. Prior identification 

COIIII1ent. Section 1238 :permits evidence of a prior identification 

made by a trial witness to be admitted if the witness at the trial testifies 

that the prior identification was a true reflection of his opinion at that 

time. Section 1238 supplements Section 1235. Under Section 1235, evidence 

of a prior identification is admissible if the witness denies having made 

the prior identification or in any other way testifies inconsistently with 

the prior statement. 

Sections 1235 and 1238 codify substantially the exception to the 

hearsay rule that was recognized in People v. Gould, 54 Ca1.2d 621, 7 Cal. 

RJ;Itr. 273, 354 P.2d 684 (1960). In th" ~ case, evidence or a prior 

identification made by a witness who could not repeat the identirication at 

the trial was beld admissible "because the earlier identification has greater 

probative value than an identification made in the courtroom after tbe 

suggestions or others and the circrumstances of tbe trial may have intervened 

to create a fancied recognition in the witness' mind. [Citations omitted.) 

The 'failure or the witness to repeat the extrajudicial identification in 

court does not destroy its probative value, for such faUure may be explained 

by loss of !l:emory or other circumstances. [Moreover,l the principal danger 

or admitting hearsay evidence is not present since tbe witness is available 
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at the trial for cross-examination." 54 Cal,2d at 626, 7 Cal. Rptr. at 

275, 354 P.2d at 686. 

As there was no discussion in the Gould opinion of the preliminary 

showing necessary to warrant admission of evidence of a prior identifica-

tion, it cannot be determined whether Sections 1.235 and 1.238 modify the 

law as declared in that case, 

Sections 1.235 and 1.238 deal only with the admissibility of evidence; 

they do not determine what constitutes evidence sufficient to sustain a 

verdict or finding. Hence, these sections have no effect on the holding of 

the Gould case that evidence of an extrajudicial identification that cannot 

be confirmed by an identification at the trial is insufficient to sustain 

a criminal conviction in the absence of other evidence tending to connect 

the defendant with the crime. 

Article 4, Spontaneous, Contemporaneous, and Dying Declarations 

§ 1.240. Spontaneous statement 

Comment. Section 1.240 is a codification of the existing exception to 

the hearsay rule for statements made spontaneously under the stress of 

excitement engendered by the event to which they relate. Showalter v. 

western Pacific R.R., 16 Cal.2d 460, 106 P.2d 895 (1940). The section is 

based substantially on Rule 63 (4)(b) of the Uniform Rules of Evidence. See 

Tentative RecOIIIIllendation and a Study Ralating to the Uniform Rules of 

Evidence (Article VIII. Hearsay Evidence), 6 CAL. lAW REVISION COMM'N, 

REP., REC. & S'IUDIES Appendix at 465-466 (1964). 

.. 1021-
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exception is that the spontaneity of such statements and the consequent 

lack of opportunity for reflection and deliberate fabrication provide an 

adequate guarantee of their trustworthiness. 

§ 1241. ContellIporaneous statement 

Comment. section 1241, which provides a hearsay exception for cont~ 

poraneous statements, may go beyond existing law. No California case in 

point has been found. Elsewhere, the authorities are conflicting in their 

results and contused in their reasoning OWing to the tendency to discuss 

the problem only in terms of ~ gestae. See Tentative Recommendation and 

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay 

Evidence) • 6 CAL. LAW RgVISION COMoI' N, REP., REC. & S'IUDIES Appendix at 

466-468 (1964). The section is based on Rule 63 (4)(a) of the Uniform Rules 

of Evidence. 

Tbe statements admissible under subdivision (b) are sufficiently trust~ 

worthy to be considered by the trier of fact for three reasons. First, 

there is no problem concerning the declarant's memory because the statement 

is simultaneous with the event. Second, there is little or no time for 

calculated misstatement. Third, the statement is usually made to one whose 

proximity provides an immediate opportunity to check the accuracy of the 

statement in the light of the physical facts. In applying this exception, 

the courts should insist on actual contelDj?Oraneousness; otherwise, the 

trustworthiness of the statement becomes questionable. 

-1022-
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§ l242. Dying declaration 

Comment. Section 1242 is a broadened form of the well-established 

exception to the hearsay rule for dying declarations relating to the ilIlme-

diate cause of the declarant's death. The existing law--Code of Civil 

Procedure Section 1870 ( 4) as inter:Preted by the courts--makes such declara-

tions admissible only in criminal homicide actions. People v. Hall, 94 Cal. 

595, 30 Pac. 7 (1892); Thrasher v. EDard of Medical Examiners, 44 cal. App. 

26, 185 Pac. 1006 (1919). See Tentative Recommendation and a Study Relating 

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. 

LAW REVISION COMM'N, REP., REC. & S'IUDlES ApPendix at 472-473 (1964). For 

the p'Ur:POse of the admissibility of dying declarations, there is no rational 

basis for differentiating between civil and criminal actions or among 

various ty:pes of criminal actions. Hence, Section l242 makes the exception 

applicable in all actions. 

Under Section 1242, as under existing law, the dying declaration is 

admissible only if the declarant made the statement on personal knowledge. 

People v. Wasson, 65 Cal. 538, 4 Pac. 555 (1884); People v. Taylor, 59 cal. 

640 (1881). 

Article 5. Statements of Mental or Physical State 

§ 1250. Statement of declarant's then existing mental or physical state 

Comment. Section 1250 provides an exception to the hearsay rule for 

statements of the declarant's then. existing physical or mental condition. 

It codifies an exception that bas been developed by the courts, but the 

language is based on Rule 63 (l2)(a) of the Uniform Rules of Evidence. 
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Thus, unde~' Section 1250,a6 unc.er existing J.a'" a statement of the 

declarant's state of mind at the time of the statement i~ t<dJnissib1e vhl'.>n that 

state of mind is itself an issue :m the case. AdkiE~_"'!..:-~rettJ 184 Cal. 252, 

193 Pac. 5 (1)'20). A statement of the decla:re.nt's then eJdsting state of mind 

is also admissible when relevant to shOll -l;he declarant' 6 state of mind at a 

time prior to the statement. Watell'ps.ugh v. State Tea~ers' ~tirement, 51 

Cal.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst. 20 CaJ .• 2d 523, 127 P.2d - . 
530 (1942); Estate or Anderson, 185 Cal. 700, 198 Pac, 407 (1921); !!1l1iams 

v. Kidd, 170 Cal. 631, 151 Pac. 1 (1.915). Section 1250 also n:akes a statement 

of then existiIlg state of mind a<imi.ssib1e to "prove or explain acts or conduct 

of the declarant." Thus, a statement of the declarant's intent to do certain 

C acts is admisa.1bl.e to prove that he did those acts. People v. Alcald~, 24 

Ca1.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Ledge, 171 Cal. 260, 

152 Pac. 731 (1915). Statements of then existing pain or other bodlly cond.1t.ioll 

C 

are also Bdmiasible to prove the ex1stenee of such condition. Bloomberg v. 

Ia.ventha1, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1, ---
138 Pac. 349 (1914). 

A statement is not admissible under Section 1250 if the statement was 

In light of the defiDition o'f "hearsay evidence" in Section 1200, 0. 

distinction should be noted between the use of a declarant's statements of his 

then existing mental state to prove such mental state and the use of a declarant's 

statements of other :facts as circumstantial ev1deDce of his mental state. 

-1024-
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Under the Evidence Code, no hearsay problem is involved if the declarant's 

statements are not being used to prove the truth of their contents but are 

being used as circumstantial evidence of the declarant's mental state. 

See the Comment to Section 1200. 

Section 1250(b) does not permit a statement of memory or belief to be 

used to prove the fact remembered or believed. This limitation is necessary 

to preserve the hearsay rule. Any statement of a past event is, of course, 

a statement of the declarant's then existing state of mind--his memory or 

belief--concerning the past event. If the evidence of that state of mind--

the statement of memory--were admissible to show that the fact remembered or 
• 

believed actually occurred, any statement narrating a past event would be, 

by a process of circuitous reasoning, admissible to prove that the event 

occurred • 

The limitation in Section 1250(b) is generally in accord with the law 

developed in the California cases. Thus, in Estate of Anderson, 185 Cal. 

700, 198 Pac. 407 (1921), a testatrix declared in effect, after the execu-

tion of a will, that the will had been made at an aunt's request; this 

statement was held to be inadmissible hearsay "because it was merely a 

declaration as to a past event and was not indicative of the condition of 

mind of the testatrix at the time she made it." 185 cal. at 720, 198 Pac. 

at 415 (1921). 

A major exception to the principle expressed in Section 1250(b) was 

created in People v. Merkouris, 52 cal.2d 672, 344 P.2d 1 (1959). That case 

held that statements made by the victims of a double homicide relating 

threats by the defendant were admissible to show the victims' mental state--

§ 1250 
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their fear of the defendant. Their fear was not itself an issue in the 

case, but the court held that the fear was relevant to shaw that the defend-

ant had engaged in conduct engendering the fear, .!.:.!;,:., that the defendant 

had in fact threatened them. That the defendant had threatened them was, 

of course, relevant to show that the threats were carried out in the homicide. 

Thus, in effect, the court ~ermitted the statements to be used to ~rove the 

truth of the matters stated in them. In People v. Purvis, 56 Cal.2d 93, 

13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the Merkouris case 

was limited to cases where identity is an issue. 

Section 1250(b} is contrary to the Merkouris case. The doctrine of 

that case is re~iated because it is an attack on the hearsay rule itself. 

Other exc~tions to the hearsay rule are based on some ~eculiar reliability 

of the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 p.2d 

480, (1957). The exc~tion created by Merkouris is not based on any evidence 

of the reliability of the declarations; it is based on a rationale that 

destroys the very foundation of the hearsay rule. 

§ 1251. Statement of declarant' s ~rev1ously existing mental or physical 

state 

Comment. Section 1250 forbids the use of a statement of memory or 

belief to ~rove the fact remembered or believed. Section 1251, however, 

permits a statement of memory or belief of a :past mental state to be used to 

~rove the ~revious mental state when the ~revious mental state is itself an 

issue in the case. If the :past mental state is to be used n:erely as circum-

stant!al evidence of some other fact, the limitation in Section 1250 still 

-1026-
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applies and the statement of the past mental state is inadmissible hearsay. 

Section 1251 is generally consistent with the California case law, 

which also permits a statement of a prior mental state to be used as evidence 

of that mental state. See,~, People v. One 1948 Chevrolet Conv. Coupe, 

45 Cal.2d 613, 290 P.2d 538 (1955) (statement of prior knowledge admitted 

to prove such knowledge). However, Section 1251 requires that the declarant 

be unavailable as a witness. No siDdlar condition on admissibility has been 

imposed by the cases. Note, too, that no similar condition appears in 

Section 1250. 

A statement is not admissible under Section l25l if the statement was 

made under circumstances that indicate the statement is not trustworthy. 

See Section 1252 and the Comment thereto. 

§ 1251 
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§ 12~ L1m1tation on adm1s8ibUity of 8ta~t of'mental 01' J)bfIIica1 state 

Con-at. Section 1253 limits the admissibility of' hearsay statements that 

VOI1ld otherwise be admissible under Sections 1250 and 1251. 11: a 

stateJllent of mental or pbysica1 state was msde with a motive to misrepresent 

or to I18DUf'acture evidence, the statement is not sufficiently reliable to 

warrant its reception in evidence. The limitation expressed in Section 1252 

baa been held to be a condition of' admissibility in SOl!le of' the G'allf'0m1a cases. 

See • .!.!.i:.1 People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. lIptr. 649. 656. 

657, 362 P.2d 473,480,481(1961); People v. Alcalde, 24 Cal.2d 177. JBr, 148 

P.2d 6'zr, 632(l944). 

The lramilton case _ntions SOllIe further limitations on the admiasibil1ty 

ot statellenta of mental state. These are not given express recognition in the 

Bv1dence COde. However, under Section 352. the Judge rray in .. particular case 

exclude such evidence 11' he detemines that its preJudicial effect will 

8ubatant1al1y outweiBb its probative value. The speCific llmitations mentioned 

in the Ham1lton case t.ve not been codit1ed because they are difficult to under

stand in the llBbt ot coD1'llcting and inoonsistent language in the case and 

because in .. different case, prosecuted withoUt the excessive preJudice present 

in the JJamilton case, a court misht be warranted in receiving evidence of' the 

. ...,---

kind involved there where its probative value 1s great. For example, the 

opinion atates that statements of a homicide victim that are ottered to prove 

his state of mim are i nac1m1811ble it they refer solely to alleged past conduct 

on the part of the accused. 55 Cal.2d at 893-894, 13 Cal. lIptr. at 656, 362 

P.2d at 480. :aut the case also states, nonetheless, that statementa of "threats 

••• on the part of the accused" are admissible on the 
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issue. 55 Ca1.2d at 893, 13 Cal. Rptr. at 656, 362 p.2d at 480. The opinion 

also states that the statements, to be admissibJ.e, must refer primarily to the 

state of mind of' the declarant and not the state of mind of' tbe accused. 55 

Cal.2d at 893, 13 Cal. Rptr. at 656, 362 P.2d at 480. BJ.t the case also indicates 

c 

that narrations of' threats made by the accused--stetements of' his 1ntent--are 

admissibl-e, but ste"". '. nents of' conduct by the accused having no relation to his 

1ntent or mental state are not admissibJ.e. 55 Cal.2d at 893, 895-896, 13 Cal. 

Rptr. at 656, 657-658, 362 p.2d at 480, 481-482. 

~ch of' the evidence involved in the Hamllton case is not classif'ied as 

hearsay under the Evidence Code. It is classified as circumstantial evidence. 

Hence, the problem presented there is not essentially a hearsay problem. It 

is a problem of' the Judge's discretion to excl.ude highly prejudicial evidence 

when its probative value is not great. section 352 of the Evidence Oode CODt~8 , 

the Judie I S power to ClU'b the use of' such evidence. But the Evidence COde does 

not freeze the courts to the arbitrary and contradictor,{ standards men:Uoned 1:;. 

the Hamilton case for determining when prejudiCial effect outweighs probative 

value. 

Article 6. Statements Relating to Wills and to Claims Against Estates 

§ 1260. Statement concerning declarant's wU1 

COmment. Section 1260 codifies an e:cception recognized 1n California case 

laY. Estate of Morrison, 198 Cal. 1, 21!2 Pac. 939 (1926); Estate of Tompson, 

44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is, of' course, subject 

to the provisions of' Probate Code Sections 350 and 351 which relate to the 

C establisbment of' a lost or destroyed will. 
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The limitation in subdivision (b) is not mentioned in the few decisions 

involving this exception. The limitation is desirable, however, to assure the 

reliability of the hearsay admissible under this section. 

§ 1261. Statement of decedent offered in action against his estate 

Comment. The Dead Man statute (subdivision 3 of Code of Civil Procedure 

Section 1880) prohibits a party who sues on a claim against a decedent's estate 

from testifying to any fact . occurring prier to the dccedexrt' s death. The 

theory apparently underlying the statute is that it would be unfair to permit 

the surviving claimant to testify to such facts when the decedent is precluded 

1))' his death frail doing so. Because the dead cannot speak, the living may not. 

The Dead Man Statute operates unsatisfactorily. It prohibits testimony 

C concerning matters of which the decedent had no knowledge. It does not pro

hibit testimony relating to claims~, as distinguished from against, the 

decedent's estate even though the effect of such a claim rmy be to frustrate 

the decedent's plan for the disposition of his property. See the Comment to 

Code of Civil Procedure Section 1880 and 1 CAL. lAW REVISION CO)!M'N, REP., REC. 

80 S'IUDIES, ReCOlllDendation and study Relating to the Dead MID Statute at 1>-1 

(1957). Hence, the Dead Man Statute is not continued in the Evidence Code. 

c 

To equalize the positions of the p1.rties, the Dead Man Statute excludes 

otherwise relevant and competent evidence--even if it is the only available 

evidence. This forces the courts to decide cases 'With a minimum of info:nra-

tion COncerning the actual facts. See the SUpreme court's complaint in Light 

v. stevens. 159 Cal. 288, 292, 113 Pac. 659, 660 (1911)("OWing to the fact 

that the lips of one of the p1.rties to the transaction are closed by death 

and those of the other party by the law, the evidence on this question is 

somewhat unsatisfactory."). 
-1030-
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Section 1261 balances the positions of the parties in the opposite manner. 

It is based on the belief that the problem at which the Dead Ma.Il Statute is 

directed is better solved by throwing more light, not less, on the actual facts. 

Instead 01' excluding the competent evidence 01' the cla.1ma.nt, Section 1261 

permits the hearsay statements 01' the decedent to be admitted it 

they would have been admissible had the decedent made the statements as a 

witness at the hearing. Certain additional sategua.rds--~, recent percep-

tion and circumstantial ev1O.ence of trust11orthiness--are included in the section 

,to provide some protection for the party agaiDst iThom the statements are ofter-

ed, .. for he has no opportuni ty -~o te'st the hearsay by cross-exam' nation. 

Article 7. Business Records 

§ 1270. itA business II 

Comment. This articli> restates and supersedes the Uniform Business Records 

as Evidence Act appearing in Sections 1953e-1953O of the Code of Civil 

Procedure. The definition of "a business" in Section mO is substantial.l.y the 

eame as ~ appearing in Code of Civil Procedure Section 1953e. A reference 

to "gcrverDllleIltal activity" has been added to the Evidence Code definition to 

IIIBke it clear that records maintained by any governmental agency are admissible 

if' the foundational requirements are met. This does not change existing 

california lew, for the Uniform Act has been construed to be applicable to 

governmental records. See, e.g., Nichols v. McCoy, 38 Ca1.2d 447, 240 P .2d 

569 (1952); Fox v. San Francisco Unified School Dist., 11 cal. App.2d 885, 

C 245 P.2d 603 (1952). 
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The definition is sufficiently broad to encompass institutions not 

customarily thought of as businesses. For example, the baptismal and wedding 

records of a church would be admissible under the section to prove the events 

recorded. 5 WIGMORE, EVIDENCE 371 (3d ed. 1940). Cf. EVIDENCE CODE § 1315. 

§ 1271. Business record 

Comnent. Section 1271 is the business records exception to the hearsay 

rule. It is stated in language taken from the Uniform BuSiness Records as 

Evidence Act which was adopted in California in 1941 (Sections 1953e-1953h of 

the Code of Civil Procedure) and from Rule 63(1.3) of the Uniform Rules of 

Evidence. 

Section 1271. requires the judge to find that the sources of information 

and the method and time of preparation of the record "were such as to indicate 

its trustworthiness." Under the 1anguage of Code of Civil Procedure Section 

1953f, the judge must determine that the sources of information and method and 

time of preparation "were such as to justify its admission." The 1anguage of 

Section 1271 is a more accurate ref1.ection of the holdings of the cases apply-

ing this exception1fcr the cases hold that admission of a business record is 

not justified when there is no preliminary showing that the record is reliable 

or trustworthy. E.g., People v. Grayson, 172 Cal. App.2d 372, 341 P.2d 820 

(1959)(hotel register rejected because "not shown to be true and complete"). 

"The chief foundation of the special reliability of business records is the 

requirement that they must be based upon the first-hand observation of someone 

whose job it is to know the facts recorded. • • . But if the evidence in the 

particular case discloses that the record was not based upon the report of an 
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infol'IlBnt having the business duty to observe and report, then the record 

is not admissible under this exception, to show the truth o~ the Datter 

reported to the recorder." McCORMICK, EVIDENCE § 286 at 602 (1954), as 

quoted in IOBcLean v. City & County o~ San Francisco, 151 Cal. App.2d 133, 

143, 311 P.2d 158, 164 (1957). 

Applying this standard, the cases have rejected a variety o~ business 

records on the ground that they are not based on the personal knowledge of 

the recorder or o~ sOQJ!one with a business duty to report to the recorder. 

Police accident and arrest reports are usually held inadmissible because they 

are based on the descriptions of persons who have no business duty to report 

to the police. Maclean v. City & County o~ San Francisco, 151 Cal. App.2d 

133, 311 p.2d 158 (1957); Hoel v. City o~ Los Angeles, 136 Cal. App.2d 

295, 288 P.2d 989 (1957). They are admissible, however, to prove the fact 

of the arrest. Harris v. AlcoholiC Bev. Con. Appeals Ed., 212 Cal. App.2d 

106, 23 Cal. Rptr. 74 (1963). Similar investigative reports on the origin of 

fires have been held inadmissible because not based on personal knowledge. 

Bahr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959); 

Harrigan v. Chaperon, 118 Cal. App.2d 167, 257 p.2d 716 (1953). 

Section 1271 wu~_ contilnle the law developed in these cases that a 

business report is admissible only if the sources of infol'IlBtion and the 

time and method of preparation are such as to indicate its trustworthiness. 

§ 1272. Absence of entry in business records 

Comment. Technically, evidence of the absence of a record may not be 

hearsay. Section 1272 removes any doubt that there might be, however, concerning 

the admissibility of such evidence under the hearsay rule. It codifies existing 

csse law. People v. Torres, 201 Cal. App. 2d 290, 
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Article tI. Official Reports and other Official Writings 

c § 1280. Report by public employee 

Comznent. Section 1280 restates in substaoce aDd supersedes 

Code of Civil Procedure Sections 1920 aDd 1926. Although Sections 

1920 aDd 1926 decle.re unequivocally tllat entries in 

public records are prime. facie evidence of the facts stated, "it has been 

held repeatedly that those sections caIlIlot have universal literal applica-

tion." Chandler v. Hibberd, 165 cal. App.2d 39, 65, 332 P.2d 133, 149 (1958). 

In fact, the cases require the same showing of trustworthiness of the record 

offered that they require uDder the buSiness records exception. Bahr v. 

County of Saota Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959); Hoel v. 

City of U>S Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1957). Section 

1280 continues the law declared in these cases by explicitly requiring the 

same showing of trustworthiness that is required in Section 1271. See the 

<:: Comment to Section 1271. 

The evidence that is admiSSible uDder this section is also admissible 

uDder Section 1271, the business records exception. However, Section 1271 

reqUires a witness to testify as to the identity of the record aDd its mode 

. of preparation in every instance. Under Section 1280, as under existing law, 

the court may admit ao official record or report without DecessarUy requiring 

a witness to testify as to its identity aDd mode of preparation if the court 

takes judicial notice or if sufficient iDdepeDdent evidence shows that the record 

or repcrt "'eS ~reFed in such a ..wmer as ·to ·e,ssur9 ;its trustworthilleas. See, 

e.g., PeopJ.e v. Williams, 64 Cal. 87, 27 Pac. 939 (J.883)(census report admitted, 

the court judicially noticing the statutes prescribing the method of preparing 

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147 

Pac. 238, 250 (19l5)(statistical report of state agency admitted, the court 

judicially notiCing the statutory duty to prepare the report). 

c § 1281. Record of vital statistic 

comment. Section 1281 provides a hearsay exception for official reports 

concerning birth, death, and marriage. Reports of such events occurring within 
. § 1260 
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california are now sdmise1ble under the provisions of Section 10577 of the 

Health and Safety Code. Section 1281 provides a broader exception which 

includeS s:!m1lar reports from other jurisdictions. 

§ 1282. FlnC11ng of presumed death by authorized federal employee 

Comment. Section 1282 restates and supersedes the provisions of COde of 

Civil Procedure Section 1928.1. Tne evidence admissible under Section 

1282 is limited to evidence of tl,e fact of death az:d of the date, circumstances. 

and plllcc of disappearance. 

The determiIlation of the ~ of the presumed death by the federal 

employee is a determination ordinarily made for the purpose of determining 

whether the ~ of a miSSing person should be stopped and his name stricken 

from the payroll. The date so determined should not be given BlI\Y considers-

tion in the CSl1fornia courts since the issues involved in the California 

proceedings require determiIlation of the date of death for a different purpese. 

Hence, Section 1282 does not ma.ke admissible the finding of the ~ of pre

sumed death. On the other ba.nd., the determioation of the date, Circumstances, 

and place of disappearance is reliable intormati~ that vill assist the trier 

of fact in determining the date when the person died and is admissible under 

this section. Often the date of death IIIBY be interred from the circumataDees 

of the disappearance. See, In re Tllornburg'. Estate. l86 Ol:'~. 570, 208 P.20. 

349 (1.949h lllkens v. Camden Trv~+ Co., 2 1:.3. Super. 214, 62A.2d 886 fSuper. 
Ct. 1948). 

Section 1282 provideS a convenient and reliable method of proof of death 

of perbOns covered by the Federal Missing Persons Act. See,~, In re 

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proofof deat.~ 

of 2-year-old. depenaent of .serrlcemn where cbll.d vas passenger on plane lost 

at sea). 
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§ 1283. Record by federal e1l!Ployee that person is missing, captured, or the 

~ 

Comment. Section 1283 restates and supersedes the provisions of Code of 

Civil Procedure Section 1928.2. The language of Section 1928.2 has been 

revised to reflect the 1953 amendments to the Federal Missing Persons Act. 

§ 1284. Statement of absence of publiC record. 

Comment. Just as the existence and content of a public record lIB)! be 

proved under Section 1530 by a copy accompanied by the attestation or certi

ficate of the custOdian reciting that it is a copy, the absence of such a 

record from a particular public office may be proved under Section 1284 by a 

writing made by the custodian of the records in that office stating that no 

such record was found after a diligent search. The writing must, of course, be 

pr.operly authenticated. See EVIDENCE CODE §§ 1401,1453. The exception is justi

fied by the likelihood that such statement made by the custodian of the records 

is accurate and by the necessity for providing a si1l!Ple and inexpensive method 

of proving the absence of a public record. 

Article 9. Former Testimony 

§ 1290. "Former testimon;y" 

Comment. The purpose of Section 1290 is to provide a comrenient term 

for use in the substantive provisions in the remainder of this artic1e. It 

should be noted that depositions taken in another action are considered former 

testimony under Section 1290, and their admissibility is determined by Sections 

1291 and 1292. 
§ 1283 
§ 1284 
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The use of a deposition taken in the same action, however, is not covered by 

this article. ODde of Civil Procedure Sections 2016-2035 deal comprehensively 

with the conditions and circumstances under which. a deposition taken in a 

civil action may be used at the trial of the action in which the deposition 

was taken, and Penal Code Sections 1345 and 1362 prescribe the caoditions for 

admitting the deposition of a witness that has been taken in the same criminal 

action. These sections will continue to govern the use of depositions in the 

action in which they are taken. 

§ 1291. Former testimony offered against party to fonner proceeding. 

Comment. Section 1291 provides a hearsay exception for former testimony 

offered against a person who _s a party to the proceeding in which the former 

testimony "WaS given. For example, if a series of cases arise involving several 

plaintiffs and but one defendant, Section 1291 permits testimony given in the 

first trial to be used against the defendant in a later trial if the conditions 

of admissibUity stated in the section are met. Section 1291 is based on 

Rule 63(3)(b) of the Uniform Rules of Evidence. 

Former testimony is admissible under Section 1291 only if the declarant 

is unavailable as a witness. 

Paragraph (1) of subdivision (a) of Section 1291 provides for the 

admission of former testimony if it is offered against the party who offered it 

in the previous proceeding. Since the witness is no longer available to testify, 

the party's previous direct and redirect examination should be considered an 

c:: adequate substitute for his present right to cross-examine the declarant. 
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Paragraph (2) of subdivision (a) of Section 1291 provides for the 

admissibility of former testimony where the :party against whom it is now 

offered bad the right and opportunity in the former proceeding to cross-examine 

the declarant with an interest and motive similar to that which he now has. 

Since the :party has bad his opportunity to cross-examine, the primary objection 

to hearsay evidence--lack of opportunity to cross-examine the declarant--is not 

applicable. On the other hand, paragraph (2) does not rr.ake the former testimony 

admissible where the :party against whom it is offered did not have a similar motive 

and interest to cross-examine the declarant. In determining the similarity of 

interest and motive to cross-examine, the judge should be guided by practical con

siderations and not merely by the similarity of the party's position:ln tile "biro caBeG. 

For example, testimony contained in a deposition that was taken, but not offered 

in evidence at the trial, in a different action shoul.d be excluded if the 

judge determines that the deposition was taken for discovery purposes and that 

the :party did not subject the witness to a thorOUgh cross-examdnation because 

he sought to avoid a premature revelation of the weakness in the testimony of the 

witness or in the adverse party's eBse. In such a situation, the party's interest 

and motive for cross-exami~tion on the previous oCeBsion would have been 

substantially different from his present interest and motive. 

Under :paragraph (2), testimony in s. deposi.tion taken in another action and 

testimony given in a preliminary examination in another criminal action is IlOt 

admissible against the defendant in a criminal action unless it was received in 

evidence at the trial of such other action. This limitation insures that the 

person accused of crime will have an adequate opportunity to cross-examiIlfl the 

witnesses against him. 

~;1.038· . .. ~ 
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which :permits former testimony to be admitted in a civU case on.l.y it' the 

former proceeding vas an action between the same parties or their predecessors 

in interest, relating to the same matter, or was a former trial of the action 

in which the testimony is Offered. Section 1291 will also permit a broader 

range of hearsay to be introduced against the defendant in a criminal action 

than has been permitted under Penal Code Section 686. Under that section, former 

testimony has been admissible against the defendant in a criminal action on.l.y 

if the former testimony was given in the same action--at the :preliminary 

examination, in a deposition, or in a prior trial of the action. 

Subdivision (b) of Section 1291 makes it clear that objections based on 

the competence of the declarant or on privilege are to be determined by reference 

to the time the former testimony was given. Existing California law is not 

clear on this point; some California decisions indicate that competency and 

privilege are to be determined as of the time the former testimony was given, 

but others indicate that competency and privilege are to be determined as of 

the time the former testimony is offered in evidence. See Tentative Recommenda

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII. 

Hearsay Evidence), 6 CAL. rAW REVISION COMM'N, REP., BEC. & STUDIES A~ 

at 581-585 (1964). 

Subdivision (b) also provides that objections to the form of the question 

may not be used to exclude the former testimony. Where the former testimony 

is offered under paragraph (1) of subdivision (a), the party against whom the 

former testimony is now offered himself' phrased the question; and where the 

former testimony comes in under paragraph (2) of subdivision (a), the party 

against whom the testimony is now offered had the op:;?Ortunity to object to 

the form of the question when it vas asked on the former occasion. Hence, the 
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party is not permitted to raise teis technical objection when the former 

testimony is offered against him. 

§ 1292. Former testimony offered against person not a partY to former proceeding 

Comment. Section 1292 provides a hearsay exception for former testimony 

given at the former proceeding by a person who is now unavailable as a witness 

when such former testimony is offered against a person who was not a party to 

the former proceeding but whose motive for cross-examination is similar to that 

of a person who had the right and opportunity to cross-examine the declarant 

when the former test1mony was given. For example, if a series of cases arise 

involving one occurence and one defendant but several plaintiffs, Section 1292 

permits test1mony given against the plaintiff in the f'irst trial to be used 

against a plaintiff in a later trial if the conditions of admissibility stated in 

the section are met. Section 1292 is based on Rule 63(3)(b) of' the Uniform Rules 

of Evidence. 
Code of' Civil Procedure Section 1870(8) (which is superseded by this article), 

does not permit admission of the former testimony n:a.de admissible by Section 1292_ 

The out dated "identity of' parties" and "identity of' issues" requirements of 

Section 1870 are too restrictive, and Section 1292 substitutes what is, in 

effect, a more flexible "trustworthiness" approach characteristic of other 

hearsay exceptions. The trustworthiness of the former testimony is sufficiently 

guaranteed because the former adverse party had the right and opportunity to cross-

examine the declarant with an interest and motive similar to t:1St of the present 

adverse party. Although the party against whom the fOrIl'er testimony is offered 

did not himself have an opportunity to cross-examine the witness on the former 

occasion, it can be genera.l.l;r aSSUlDed that most pr10r cro,,,.-=-ina'ti<ln is 
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adequate, especial2y if the same stakes are involved. If the same stakes are 

not involved, the difference in interest or motivation VQuld justify exclusion. 

Even ,;here the prior 'cr06s'-examination was inadequate, there is better 

reason here for providing a hearsay exception than there is for many of the 

presently recognized exceptions to the hearsay rule. As Professor McCormick 

states: 

I suggest that if the witness is unavailable, then the need 
for the sworn, transcribed former testimony in the ascertainment 
of truth is so great, and its reliability so far superior to most, 
if not all the other types of oral hearsay coming in under 
the other exceptions, that the requirements of identity of ~arties 
and issues be dispensed with. T:~is dispenses with the opportunity 
for cross-examdnation, that great characteristic weapon of our 
adversary system. But the other types of admiSSible oral hearsay, 
admiSSions, declarations against interest, statements about bodily 
symptoms, likewise dispense with cross-examination, for declarations 
having far less trustworthiness than the sworn testilDoD¥ in open court, 
and with a far greater hazard of fabrication or mistake in the reporting 
of the declaration by the witness. [McCORMICK, EVIDENCE § 238 at 
501 (1954).J 

Section 1292 does not make former testimony admissible. against the defen-

dant in a crimina] case. This limitation preserves the right of a person 

accused of crime to confront and cross-examine the witnesses against him. 

When a person I s life or liberty is at stake--as it is in a criminal action--

the defendant should not be co~elled to rely on the fact that another person 

bas had an opportunity to cross-examine the witness. 

Subdivision (b) of Section 1292 makes it clear that objections based on 

competency or privilege are to be determined by reference to the time when 

the former testimony was given. Existing california law is not clear on this 

paint; some California decisions indicate that competency and privilege are 

to be determined as of the time the former testimony was given, but others 

indicate that competency and privilege are to be determined as of the time 
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the former testimony is offered in evidence. See Tentative Recommendation and 

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay 

Evidence), 6 CAL. rAW REVISION C<lIM'N, REP., REC. & SWDIES Appendix at 581-585 

(1964) 

Article 10. Judgments 

§ 1300. Judgment or felony conviction 

Comment. Analytically, a judgment that is offered to prove the matters 

determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE, 

Rule 63(20) Comment (1953); Tentative Recommendation and a Study Relating 

to the Unii'orm Rules of Evidence (Article VIII. Hearsay Ev:ldence), 6 CAL. LAW 

REVISION COOM'N, REP., REe. & STUDIES Appendix at 539-541 (1964). It is in 

substance a staten:ent of the court that determined the previous action ("a 

statement made otlier than bya witness l1hile testifying at the hearing") that 

is offered "to prove the truth of the reatter stated." EVIDENCE CODE § 1200. 

Therefore, unless an e~ception to the hearsay rule is provided, a judgment would 

be fna~ssible if offered in a subsequent action to prove the matters deter-

mined. This article provides hearsay exceptions for certein kinds of judgments, 

and thus perm~ts them to be used in subsequent actions as evidence despite the 

restrictions of the hearsay rule. 

Of course, a judgment may, as e. matter of substantive law, conclusively 

establish certain i'acts insoi'ar as a party is concerned. Teitlebaum Furs, Inc. 

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962 ); 

Bernhard v. Pank of America. 19 Cal.2d 807, 122 P.2d 892 (1942). The sections 

of this article do not purport to deal with the doctrines of res judicata and 

• 
estoppel by judgment. These sections deal only with the evidentiary use of 
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judgments in thOse cases where the substantive law does not require that the 

judGments be given conclusive effect. 

Section 1300 provides an exception to the.hearsay rule for a final 

judgment adjudging a persongullty of a felony. The exception does not, however, 

apply in criminal actions. Hence, if a plaintiff sues to recover a reward 

offered by the defendant for the arrest and conviction of a person who committed 

a particular crime, Section 1300 permits the plaintiff to use a Judgment of 

felony conviction as evidence that the person convicted committed the crime. 

But, Section 1300 does not permit the judgment to be used in a criminal action 

as evidence of the identity of the person who committed the crime or as evidence 

that the crime was committed. 
form Rules of Evidence. 

Section 1300 is based on Rule 63(20) of the Uni-

Section 1300 will change the California law. Under existing California 

law, a conviction of a crime is iDSdmissible as evidence in a subsequent action, 

Marceau v. Travelers' Ins. Co"101 cal. 338, 35 Pac. 856 (1894) (evidence of a 

murder conviction held inadmissible to prove the insured lias intentionally 

ki"lled); Eurke v. ,Tells, Fargo & Co.) 34 Cal. 60 (1867 ) (evidence of a robbery 

conviction held inadmissible to prove the identity of robber in an action to 

recover reward). The change, however, is desirabl~ for the evide.nce involved 

is peculiarly reliable. The seriousness of.the charge assures that the facts 

will be thoroughly litigated, a.nd the fact that the judgment must be based upon a 

determination that there was no reasonable doubt concerning the defendant's 

guilt assures that the question of guilt will be thoroughly conSidered. 

The exception in Section 1300 for cases where the judgment is based on a 

plea of nolo contendere is a reflection of the policy expressed in Penal Code 

Section 1016. 

§ 1300 
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§ 1301. Judgment against person entitled to indemnity 

Comment. If a person entitled to indemnity, or if the obligee under a 

warranty contract, complies with certain conditions relating to notice and 

defense, the indemnitor or warrantor is conclusively bound by any Judsment 

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy, 

165 Cal. 386, 132 Pac. 449 (1913). 

Where a judgment against an indemnitee or person protected by a warranty 

is not made conclusive on the indemnitor or warrantor, Section 1301 permits the 

J~nt to be used as hearsay evidence in an action to recover on the indemnity 

or warranty. Section 1301 reflects the existing law relating to indemnity 

agreements. CIVIL CODE § 2778(6). Section 1301 probably restates 

the law relating to warranties, too, but the law in that regard is not 

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92 

(1905). But see Peabody v. Phelps, 9 Cal. 213 (185e). Section 1301 is based 
on Rule 63(21) of the Uniform Rules of Evidence. 

§ 1302. Judgment determining liability of third person 

Comment. Section 1302 expresses an exception contained in Code of Civil 

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335 

(1921); Nordin v. Bank of America, n Cal. App.2d 98, 52 P.2d 1018 (1936). 

Together, Evidence Code Sections 1302 and 1226 restate and supersede the 

provisions of Code of Civil Procedure Section 1851. 

Article 11. Family Ristor;;" 

§ 1310. Statement concerning declarant's own family history 

Comment. Section 1310 provides a hearsay exception for a statement 

concerning the dec1a.rant' s own family history. 
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supersedes Section 1870(4) of the Code of Civil Procedure. Section 1870(4), 

however, requires that the declarant be dead whereas unavailability of the 

declarant for any of the reasons specified in Section 240 makes the statement 

admissible under Section 1310. Section 1310 is based on Rule 63(23) of the 

Uniform Rules of Evidence. 

The statement is not admissible unless it was made under circumstances 

such as to indicate its trustworthiness. The requirement is similar to the 

requirement of existing case law that the statement be made at a time when no 

controversy existed on 'the precise pOint concerning which the declaration was 

made. See,~, Estate of Walder, 166 Cal. 446, 137 Pac. 35 (1913); Estate 

of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). However, the language 

of Section 1310 permits the judge to consider the declarant's motives to tell 

the truth as well as his reasons to deviate therefrom in determining whether 

the statement is sufficiently trustworthy to be admitted as evidence. 

§ 1311. Statement concerning family history of another 

Comment. Section 1311 provides a hearsay exception for a statement con-

cerning the family history of another. Paragraph (1) of subdivision (a) 

restates in substance existing California law as found in Section 1870(4) of 

the Code of Civil Procedure, wich it supersedes. Paragraph (2) is new to 

Ca.J.1fornia law, but it is a sound extension of the present law to cover a sit-

uation were the declarant was a family housekeeper or doctor or so close a 

friend as to be included by the family in discussions of its family history. 

Section 1311 is based on Rule 63(24) of the Uniform Rules of Evidence. 

There are two limitations on admissibility of a statement under Section 

1311. First, a statement is admissible only if the declarant is unavailable 
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as a witness within the meaning of Section 240. (Section 1870(4) requires that 

the declarant be deceased in order for his statement to be admissibl.e.) 

Second, a statement is not admissible unless it was made under circumstances 

such as to indicate its trustvorthiness·. For a discussion of this require-

ment, see the Comment to Section 1310. 

~. Entries in family records and the like 

Comment. Section 1312 restates in substance and supersedes the provisions 

of Code of Civil Procedure Section 1870(13). 

§ 1313. Reputation in fa.mi1y concerning family history 

Coment. Section 1313 restates in substance and supersedes the provisions 

of Code of Civil Procedure Sections 1852 and l870(ll). See Estate of Connors, 

53 Cal.. Aptl.2d 484, 128 P. 2d 200 (1942); Estate of Newman, 34 Cal.. Aptl.2d 706, 
, 

94 P.2d 356 (1939). However, Section 1870(11) requires that the family 

reputation in question have existed "previ.ous to the controversy." This 

qualification is not included in Section 1313 because it is unlikely that a 

family reputation on a matter of pedigree would be influenced by the existence 

of a controversy even though the declaration of an individual member of the 

family, covered in Sections 1300 and 1311, might be. Section 1313 i6 based on 
Rule 63(26) of the Uniform Rules of Evidence. 

The famUy tradition admitted under Section 1313 is necessarily DUltiple 

hearsay. If, however, such tradition were inadmissible because of the hearsay 

rule, and if direct statements of pedigree were inadmissible because they 

are based on such traditions (as most of them are), the courts would be 

virtually helpless in determining IllStters of pedigree. See Tentative Recommenda

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII. 
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Hearse·- Evidence), 6 CAL. rAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 

548 (1964 ). 

§ 1314. Reputation in-community concerning family history 

Comme~t. Section 1314 restates what bas been held to be existing law under 

Code of Civil Procedure Section .l963(::j0) with respect to proof of the fact of 

marriage. See People v. 'logel, 46 C1J.L2d 79fS; 299 p.2d 850(1956); Estate of 

Baldwin, 162 cal. 471, ]2.3 Pac. 267 (1912). Hmrever, Section 1314 has no 

counterpart in california. law insofar as proof of the date or fact of birth, 

divorce, or death is concerned, proof of such facts by reputation DOW being 

limited to reputation in the family. See Estate of Heaton, 135 Cal. 385, 67 

Pac. 321 (1902). 

§ 1315. Church records concerning family b1stor,y 

_Commen~. Church records genera.l.!y are admissible as business records 

under the proviSions of Section 1271. Under Section 1271, such records 'WOUld 'be 

admiss!ble to prove the occurrence of the church activity--tbe baptism, confirma-

tion, or marriage--recorded in the -writing. However, it is unlikely that 

Section 1271 would permit such records to be used as evidence of the age or 

relationship of the participants, for the business records act has been held to 

authorize businees records to be used to prove only facts known personally to' 

the recorder of the information or to other employees of the business. Patek 

& Co. v. Vineberg, 210 Cal. Allp.2d 20, 23, 26 Cal. Rptr. 293, 294 (1962)(hearing 

denied); People v. Willi~, 187 Cal. App.2d 355, 9 cal. Rptr. 722 (1960); 

Gough v, Security 'l'rast & Sav. Bank, 162 Cal. App.2d 90, 3'Z7 P.2d 555 (1958). 

Section 1315 permits church records to be used to prove certain additlooal 

information, Facts of famD.y bistory c;uch a.s biruh dates, relationships, 
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marital. records, etc.) that are ordinarily reported to church authorities and 

recorded in connection with the church's baptismeJ., confirmation, marriage, 

and funeral recJrds may 'be p;:ooved by such records under Section 1315. 

Section 1315 continues in effect and supersedes the provisions of Code 

of Civil Procedure Section 1919a without, however, the special and cumbersome 

authentication procedure specified in Code of Civil Procedure Section 1919b. 

Under Section 13l5, church records may be authenticated in the SaDIe manner 

that other business records are authenticated. , 

§ 1316. Marriage, ba12tismeJ., and s:Lm1.!.ar certificates 

Comment. Section 1316 provides a hearsay exception for marriage, baptismal, 

and similar certificates. This exception is somewhat broader than that found in 

Sections 1919a and 1919b of the Code of Civil Procedure (superseded by Evidence 

Code Sections 1315 and 1316). Sections 1919a and 1919b are limited to cr,urch 

records and hence, as· respects marriages, to those performed by clergymen. 

Moreover, they'estab1ish an elaborate and detailed authentication procedure, 

whereas certificates made admissible by Section 1316 need only meet the general 

authentication requirement of Section 1401. 

Article 12. tation and Statements Concerning Community Risto , 
Property terest, and Character. 

§ 1320. Re;putatiqn concerning community history 

Comment. Section 1320 provides a wider rule of admissibility than does 

Code of Civil Procedure Section 1870(11), which it supersedes in part. Section 

1870 provides in relevant part that proof may be made of "common reputation 
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existing previously to the controversy, respecting facts of a publ.ic or general 

nature more than thirty years old." The 3O .. year limitation is essentially 

arbitrary. The important question would seem to 1:e w-hether a COIIlIllUIlity 

reputation on the matter involved exists; its age would appear to go more to 

its venerability than to its truth. Nor is it necessary to tnclud.e in Section 

1320 the recauirement that the reputation existed previous to controversy. 

It is unlikely that a collll!lUnity rej;lutation respecti.ng an event of general 

history would be influenced by the existence of a controversy. Section 1320 
is based On Rule 63(27)(b) of the Uniform Rules of Evidence. 

§ 1321. Reputation concerning public interest in p'ro;perty 

Comment. Section 1321 preserves the rule in Simons v. !Dyo Cerro Gordo 

Co., 48 Cal. App. 524, 192 Pac. 144 (1920). It does not recauire, however, that 

the reputation be more than 30 years old, 'but merely that the re-putation a:::"ose 

before controversy. See the CO!lllllent to Se etion 1320. 

§ l322. Reputation concerning boundary or _custom affecting ~ 

Comment. Section ).322 restates in Bubstance existing law as found in Code 

of Civil ProcedUIe Sect:J.on 1870(11), llhich it supersedes in part. See Mul.l.er --
v. So. Pac. By. Co, 83 cal. 240, 2= Pac. 265 (1890); Ferris v. Emmons, 214 

Cal. 501, 6 P.2d 950 (1931). section 1322 is based on Rule 63(27)(a) of 
the Uniform Rules of Evidence. 

§ 1323. statement concerning ~dary 

Comment. Section 1323 restates the substance of existing but uncodified 

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860) 

and Morcom v. Baiersky, ].6 Cal. App. 480, 117 Pac. 560 (19ll). 
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i.:l32LReputa~ion _concerning _~~~ 

Comment. Section 1324 codifies a well-settled exception to the bearsa;y 

rule. See,~, People v. Cobb, 45 CaJ.,2d 158, 2f'J7 P.2d 752 (1955). Of 

course, character evidence is adlllissible ollly when the question of character 

is .mterial to the matt~r being litigated. The ollly purpose of Section 1324 

is to declare that reputation eVLdence as to character or a trait of character 

is not inadmissible under the hearsay rule. The language of the section is 

based on Rule 63(28) of the Uniform Rules of Evidence. 

Article 13. Dispositiv.~,..struments and Ancient Writ~ 

§ 1330. Recitals in writings affecting property 

Comment. section 1330 restates in substance the existing california law 

relating to recitals in dispositive instruments. Although language in some 

cases appears to require that the dispositive instrument be anCient, cases 

may be found in which recitals in dispositi't"e instruments have been admitted 

without regard to the age of the inst:,:ulIlent. See ~ell v. Langford, 135 cal. 

356, 67 Pac. 331 (1902)(recita1 in ,rill); Pearson v. Pearson, 46 cal. 609 (1873) 

(recital in wiJ.1); Culvel' v, .l!ewbar!:, j,8 cal. App. 6:r4, 123 Pac. 975 (1912) 

(bill of sale). There is a sufficient likelihood that the statements made in 

a dispositive document, .... ben relatee to the purpose of the docuznent, will be 

true to warrant the adlllissi'oility of such docuznents vlthout regard to their age. 
Section 1330 is based on Rule 63(29) of the Uniform Rules of Evidence. 

§ 1331. Recitals in ancient ~ritinRs 

Colmnent. Section 1331 clarifies the existing California law relating to 

the admissibility of recitals in ancient documents by providing that such 

recitals are ad:.missible under au exception to the hearsay rule. Code of Civil. 

§ 1.324 
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Procedure Section 1963(34) f:superseded by Evidence Code) provides that a docu-

ment more than 30 years 01'1 is presumed genuine if it has been generally 

acted upon dS genuine by persons having an interest in the matter. The 

Supreme Court has held that a: docunent meeting this section's requirements is 

presumed to be genu1ne·'·presumed to be what it purpol'tS to be· .. but that the 

gem1i nenesB of the document iJIlports no v',rity to the recitals contained therein. 

Gwin v. OOegsris, 139 00" 384, 389, 73 rac. 851, 853 (1903). Recent cases 

decided by district courts of aPIleal, however, have he:ld that the reCitals in 

such a document are admissible to prove the truth of the facts recited. "'-"'-' 

Estate of Nidever, 181 00. App.2d 367, 5 Cal. Rptr. 343 (J.960); Kirkpatrick 

v. Tapo OU Co.:.' l44 00. APIl.2d 404, 301 P.2d 274 (1956). In these latter 

<:: cases; the courts have not insisted that the hearsay statement itself be acted 

upon as true, by persons ,nth an ihterest in the matter; the evidence has been 

admitted mel~ly upon a showing that the document containing the statement is 

genuine, The age of a document alone is not a sufficient guarantee of the 

trustworthiness of a statement contained therein to warrant the admission 

of the statement into evidence. Accordingly, Section 1331 makes clear that the 

hearsay statement itself l!lI),st have been general4' acted upon as true for at 

least a generation by persons having an interest in the matter. 

Article l4. Commercial, Scientific, and Similar Publications 

§ 1340. Commerc:la.1 Hsts and the like 

Comment. Section 1340 codifies an exception that has been recognized 

C by statute and by the courts in specific situations. See, e.g., COM. CODE § 

2724; Emery v, So. Cal. '1a6 Co., 72 00. App.2d 821., 165 P.2d 695 (l946); 
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Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 (1941). The section 

is based on Rule 63(30) of the Uniform Rules of Evidence. 

§ 1341. Publications concerning facts of general. notoriety and interest 

~~ Section 1341 recodifies without substantive change Section 

1936 of the Code of Civil Procedure. 
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