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#34(L) 

Subject: 

10/13/64 

Memorandum 64-70 

Study No. 34(L) - Uniform Rules of Evidence (Evidence Cede-
Preliminary Portion of Recommendation of Proposed Evidence Code) 

Attached are two copies of a rough draft of the preliminary portion 

of the recommendation on the proposed Evidence Code. This portion will consist 

of: 
Title Page (to be prepared later) 

Letter of Transmittal (attached) 

Acknowledgments (attached) (We will"ibe correcting and 
adding names to this list.) 

Table of Contents (to be prepared later) 

Recommendation 

lla.ckground (attached) 

Recommendations (attached) 

Proposed Legislation (will consist of text of statute and 
Comments to each section) 

VariOUS Tables (We will discuss these at the meeting in connection 
"'with a separate memorandum) 

Index (to be prepared later) 

We suggest that all of you read the attached material and lIBrk any 

editorial changes you believe should be made on one copy to turn in to the 

staff at the October meeting. In addition, any suggestions for reorganization 

of the lIBterial, additions or deletions, etc., should be made on the copy you 

turn in to the staff or should be brought up at the October meeting. 

We do not plan to send this material to the printer until after the Nov~ 

ber meeting. We are already aware of some errors in the material and will 

further check it prior to the meeting. Nevertheless, we are sending it to you 

now so that you will have an opportunity to read it in connection with the 

particular divisions of the Evidence Code that you are checking. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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January 1965 

To His Excellency, Edmund G. Brown 
Governor of C8.liforn1e 
and to the Legislature of C8.lifornia 

The California Law Revision Commission was directed by 
Resolution Chapter 42 of the Statutes of 1956 to make a study 
lito determine whether the law of evidence should be revised 
to conform to the Uniform Rules of Evidence drafted by the 
National Conference of Commissioners on Uniform State Laws 
and approved by it at its 1953 annual conference"" 

The Commission herewith submits its recommendation on 
this subject. The legislation recommended by the Commission 
consists of (1) a proposed Evidence Code that includes the best 
features of the Uniform Rules and of the existing California 
law and (2) the necessary conforming adjustments in existing 
statutory law. 

The proposed Evidence Code is not the product of the 
Commission's efforts alone. Professor James H. Chadbourn 
(formerly of the School of Law, University of California at 
Los Angeles, now of the Harvard Law School) prepared comprehen
sive studies for the Commission ~f the Uniform Rules of 
Evidence and the corresponding CalifOrnia law. In addition, 
the Commission considered other published hRterials relating 
to the Uniform Rules, including legislation and aourt rules 
based on the Uniform Rules that have been adopted in other 
states. Several comprehensive reports of committees appointed 
by the New Jersey Supreme Court and by the New Jersey Legi~
ture were particularly helpful. 

Utilizing this research material, the Commission drafted 
preliminary revisions of the Uniform Rules and submitted them 
to a special committee of thG StatG Bar of California appointed 
to work with the Commission on the evidence project. The 
Commission made further revisions of the Uniform Rules in response 
to tr~ State Bar ccmmitteets analysis and criticism of the Commission's 
preliminary proposals. ~ revised version of each article 
of the Uniform Rules was then published as a tentative recommenda
tion of the Commission in a report which also contained the 
related research study prepared by Professor Chadbourn. Nine 
tentative recommendations··and research stud.ies relating to the 
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The CMifornia Law Revision Commission has 8uo(roantially completed 

its 1lork on the proposed Evidence Code which the Collllllission ~rill recamnend 

for enactment at the next session of the LegiSlature. The proposed new 

coc;.e is the product of almost eight yeers of research and study by the 

Cormnission. 

The Commission today released a summary of its Tecommendation to the 

1965 Legislature. This summary is set out at the end of this article. 

A preliminary draft of the proposed code was published in September 

as F-.ceprint Senate Bill No. 1 and was distributed to members of' the bench 

an(l bar at the 1964 AnnuM Meeting of the state Bar in Santa Monica. The 

proposed code was MSO discussed by a panel of expe~'ts on evidence law at 

the Santa Monica meeting. 

Copies of' the preliminary draft have also been distributed to a large 

nl$lber of persons and organizations who have signified an interest in 

revieving and criticizing the preliminary draft. These include a Special 

Subcarumittee on the Rules of Evidence of' the Senete Fact Finding Committee 

on Judiciary; a Special Subcommittee on Law Revision of the Assembly Interim 

Committee on Judiciary--Civil; a SpeciM Committee of' the State Bar; a Special 

Subcommittee of the Judicia! Council; a Special Cormnittee of the Conference 

of California Judges; a Special Committee of the MlmicipM Court Judges' 

Association of Los Angeles County; the Office of' the Attorney General; the 

Depar-i;ment of Public Works; the State Office of Administrative Procedure; the 

Office of the Legislative Counsel; the District Attorneys' Association of 

California; the League of California Cities; 19 local bar associations; and 

C a muber of individuM judges and lawyers. 
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The Commission is now revie\doG the criticisms of these interested 

persons and organizations and makinG the necessary revisions in the 

preliminary draft of the proposed cede. 

Early in January 1965, the COlllllIission plans to publish a pamphlet 

containing the text of the proposed code, together \rith a Comment following 

eacll section to explain in some detail the purpose and effect of the 

sed ion. Copies of this pamphlet tlay be obtained f'rom the California 

Lau nevision Commission, School of Law, stanford University, Stanford, 

California. 

The Commission already has published nine pamphlets containing 

tentative recommendations and research studies relating to the Uniform 

Rules of' Evidence. Except as indicated below, these may be obtained without 

charGe from the Commission's office at stanford: 

Article I. General Provisions 
Article II. Judicial Notice 
Burden of Producing Evidence, Burden of' Proof', and Presumpti00s 
Article IV. Witnesses 
Article V. Privileges [Price $5.20 including tax] 
Article VI. Extrinsic Policies AffectinG f.timissibUity 
Article VII. Expert and other Opinion Test1Jnony 
Article VIII. Hearsay Evidence [Price $5.20 including tax} 
Article IX. Authentication and Content of' :lrHings 

The tuo reports that are being sold may be ordered from the Documents Section 

of the General Services Administration, P. O. Box 1612, Sacramento, 

California 95807. Sales are subject to payment in advance of shipment of 

publications. 

The summary of the Law Revision Commission's recommendation follows: 
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RECOMMENDA'l'10N OF THE CALIFORNIA IAW REVISION C<M4ISSION 

proposing an 

EVID'::IICE CODE 

BACKGRCUND 

rhe California Law Revision Commission was directed by the Legislature 

in 1956 to make a study to determine "whether the law of evidence should be 

revised to conform to the Uniform Rules of Evidence drafted by the National 

Conference of Commissioners on Uniform State Laws and approved by it at its 

1953 annual conference." 

Pursuant to this directive, the Commission has made a study 

of the California law of evidence and the recommendations of the Commissioners 

on Uniform state Laws. The Commission has concludeC -~hat the Uniform Rules 

should not be adopted in the form in which they were proposed but that many 

fea-cures of the Uniform Rules should be incorpora-i;cc, into the law of Calif

ornia. The Commission has also concluded that California should have a new~ 

separate ~'vidence Code which will include the best features of the Uniform 

Rules and the existing California la.,. 

!he case for ReCOdification of th~ CalifQrnia Law of Evidence 

In few, if any, areas of the law is there as great a need for :ilIrnediate 

anel accurate information as there is in the law of e-.'idence. On most legal 

questions, the judge or lawyer has time to research the la • ., before it is 

applied. But questions involving the admissibility of evidence arise 

slKLclenly during trial" Proper objectlcns--stating "che correct grounds--must 

be mule immediately or the lawyer may find that his objection has been waived. 

The judge must rule immediately in order that the trial may lll'ogress in an 

orderly fashion. Frequently, evidence questions canno-" be alTi;icipated and, 

hence, necessary research often canaot be done beforehand. 
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There is, therefore, an acute need for a systeL!C.'.;ic, cClT,pxehensive, and 

auchoritative statement of the la" of evidence thac is easy to use and convenient 

tm.' i!:JJcdiatc reference. The Califcrnia cedes :proy~(,e s'~ch statements of the 

1a,.' in ::tar:y fie1ds--commercial transactions, cor:poro.'cions, :finance, insurance--

"he:'eche need for ilr.mediate inforr::ation is not nearly as c,-"eat as it is in 

re:.;,,,'c, to evidence. A similar stace:lent of the leM uf evictence should be 

available 'co those who are require" to have that law at their fingertips for 

:L"",cl~iate applicaticn to unallticil'a'ceil problems. Tl1is can best be provided by a 

codification of the law of evidence "'hich would provide practitioners with a 

systematic I ccrr.prehensive J a.nd a1.J..t~lOl'i tati ve statcr:circ of tr..e !al,. 

An attempt at codification of the California law of evidence was made by 

the draftSlllen of the 1872 Cede of Civil Procedure. Part IV 

of that code, entitled "Of Evidence," was apparently intended to be a compre-

c:: hensive codification of the subject. The existing statutory law of evidence 

still consists almost entirely of the 1872 codification. Isolated additions 

c 

to or amendments of Part IV have been mde from time to time, but the original 

1872 statute has remined as the fundamental statutory basis of the C81ifornia 

law of evidence. 

Although Part IV of the Code of Civil Procedure purports to be a compre-

hensive and systematic statement of the law of eVidence, in fact it falls far 

short of that. Its draftsmanship does not meet the standards of the modern 

California codes. There are duplicating and inconsistent provisions. There 

are long and complex sections that are difficult to read and more difficult to 

understand. Important areas of the law of evidence are not mentioned at all 

in the code, and many that are mentioned are treated in the most cursory fashion. 

Many sections are based on an erroneous analysis of the common law of evidence 

upon which the code is based. others preserve CaRmOn law rules that experience 

has shmm do more to inhibit than to enhance the search for truth at a 
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trial. Necessarily, therefore, the courts have hac: ";;0 develop many, if 

not most, of the rules of eVidence ,rith but partial ~uidance from the 

statutes. 

Illustrative of the deficiencies in the existinG code is the treatment 

of the hearsSlf rule. Perhaps no rule of evidence is more important or 

more frequently applied; yet, there is no statutory statement of the hearsSlf 

rule in the code. On the other haud, several exceptions to the hearSSlf 

rule are given explicit statutory recognition in the code. But the list of 

exceptions is both incarrplete and inaccurate. The Commission bas identified 

and stated in the Evidence Code a number of exceptions to the hearsSlf rule 

tha"c are recognized in case law but are not recognized in the existing code, 

c=: including such important exceptions as the exception for spontaneous state

ments and the exception for statements of the declarant 1 s state of mind. 

c=: 

Moreover, the exceptions that are mentioned in the existing code some

times bear little relationship to the actual state of the law. For example. 

por"cions of the common law exception for declarations B{lainst interest 1118¥ be 

found in several scattered sections--Code of Civil Pl'ocedure Sections 

1853, 1870(4), and 1946(1). Yet. all of these sections talten 

tOGether do not express the entire common law l'ule, 
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nor do they reflect the law of California. Each requires that the declB.rant be 

dead when the evidence is offered. Nonetheless, the courts have admitted 

declB.ratians against interest when the declarant is neither dead nor otherwise 

unavailAble. None of these sections permits an oral decla.ration against 

peCllDiary interest, not relating to real property, to be admitted except Be1' inst 

a successor of the declarant. The courts, however, follow the trad1t.1onal 

common law rule and admit such declarations despite. the l.1.mitatioDS in the 

cocco Recently, too, the Supreme Court decided that declaratians,se1' inst 

penal interest are admissible despite the fact that the code refers only 

to declarations agaiIwt pecuniar'J interest. 

In the area of' privilcs-,"" ti.." existing code i3 squally obscure. It dees 

state in general terms the j?rivilc:;es that are reco:;nized in CaJ.iforn1a. but it 

dces nothing more. It dees not indicate. for example. that the at.torney-client 

privilege may apply to cOl!lmlnicationsma.de to persons other than ths attorney 

himself or his secretary, stenographer, or clerk. It ·does .not indicate that 

the privilege protects only coni'1dential conmmi cations. The 

genc:.:s.:uy recognized exceptions' to the privUege--3uch as the 

exception fer statements =de in centemplation of' cr1me~-are 

nmmere menticned. Nor dees the code m.ention the fact that the 

privilege n:ay be waived. Ncnetheless, the courts' have 'rocoGnized ouch excepticns, 

have protected C()l!!IlnlDj cations to intermediaries for transmittal to the attorney, 
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have required the communication to have been in confidence, and have held 

tha-" -che privilege may be waived. 

G'n the question of the termination of a privileGe, hOllever, the courts 

have deemed themselves strictly bound by the languaGe of -Glle code. One case, 

for c~:ample. held that a physician's lips are forever sealed by the physician

pa-cient privilege upon the patient's death--even thollGh it lTaS the patient's 

personal representative that desired to use the evidence. This strange 

result was deemed compelled because the code provides that a physician 

may not be examined ''without the consent of his pa-tient,;' and a dead patient 

cannot consent. That decision was followed by an amendment permitting the 

personal representative or certain heirs of a decedent to ,lsive the decedent's 

physician-patient privilege in a lTrongful death action; but, apparently, the 

lau stated in that case still applies in all other actions and to all of the 

other communication privileges. 

Other important rules of evidence either have received Similarly 

cursory treatment in the existing cede or have been totally neglected. Such 

important rules as the inadmissibility of evidence of liability insurance, the 

rules governing the admissibility and inadmissibility of various kinds of 

chal'acter evidence, and the requirement that documen-cs be authenticated before 

reception in evidence are entirely nonstatutory. The best ev:!dence rule. 

while covered by statute, is stated in three sections--Code of Civil Procedure 

Sections 1855. 1937, and 1938. The code states the judge's duty to deter-

mine all questions of fact upon uhich the admissibilHy of evidence depends; 

bU:G there is no indication that, as to some of these facts, a party must 

persuade the judge of their existence while, as to others, a party need present 

merely enough evidence to sustain a finding of their existence. 
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'These and similar deficienciec call for a thorough revision and recodifi

cation of the California law of evi('ence. It is true t;lat the courts have 

fillc(1 in :many of the gaps contained in the present code. They have also 

beC:1 able to remedy some of the anom.aJ.ies and inconsistencies in the code 

by construction of the language used or by actual disregard of the statutory 

la.1cuage. But there is a limit on the extent to "hich the courts can remedy 

the l1eficiencies in a statutory scheme. ReforT! of the California law of 

evidence can be achieved only by legislation thoroUGhly overhauling and 

recoQifying the la~l. 

Previous California Efforts to Reform the Lau of Evidence 

;~fforts at legislative reform of the law of evidence in California have 

been made on several occasions. A substantial revision of Part IV of the 

Code of Civil Procedure--clarifying :many sections and eliminating inconsistent 

ancl conflicting sections--was enac·~ed in 1901; but the Supreme Court held the 

revision unconstitutional because the enactment embraced more than one subject 

and. because of deficiencies in the title of the enactment. About 1932, the 

Cali:rornia Code Commission inUia'GeD. a thoroughgoing revision of this field 

of la",. The Code Commission placed the research a:au Grafting in the hands 

of Dean tiilliam G. Hale of the University of Southern California Law School, 

assisted by Professor James P. MCBaine of the University of California Law 

School and Professor Clarke B. Whittier of the Stanford La1r School. The 

Code Commission's study continued until the spring of 1939, when it 

~T8.S abandoned because the American Law Institute ;lad appointed a 
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cCLnittee to draft a. Medel Cede of L\'idence and tho Cede Ccn:mission thought 

it undesirable to duplicate the Institute's wcrk. 

National Efforts to Reform the Law of Evidence 

Efforts at reform in the law of evidence have also been made at the 

national level, for California's law of evidence has been no more deficient 

than the law of most other states in "the union. The widespread deficiencies 

1n the state of the law of evidence caused the American La" Institute to 

abandon its customary practice of preparing restatements of the common law 

when it came to the subject of evidence. "[T]he principal reason for the 

[American Law Institute] Council's abandoning all idea of the Restatement 

of the present law of Evidence was the belief that however mch that law needs 

clarification in order to produce certainty in its application, the Rules 

themselves in numerous and important instances are so defective that instead 

of being the means of developing truth, they operate to suppress it. The 

Council of the Institute therefore felt that a. Restatement Of the Law of 

Evidence would be a waste of time or worse; that what was needed was a thorough 

reviSion of existing law. A bad rule of law is not cured by clarification." 

MODEL CODE OF EVIDENCE, Introduction, p. viii (1942). 

In 1942, after three years of careful study and formulation by some of 

the country's most distinguished judges, practicing lawyers, and professors 

of law, the Institute's Model Code of Evidence was promlgated. It was widely 

debated, in California and elsewhere. The State Ear of California referred 

it to the Bar's Co~ndttee on the Administration of Justice, which 

recommended that the Bar oppose the enactment of the 140del Code into law. 

Reaction elsewhere was mch the same, and by 1949 adoption of the Model Code 

was a dead issue. 
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But the need for revision of the law of evidence was as great as ever. 

The National Conference of ColLlllissioners on Uniform state Laws began working 

on a revision of the law of evidence. The work of the Conference was based 

largely on the Model Code, but the Conference hoped both to simplifY that 

code and to eliminate proposals that were objectionable. Four additional 

years of study and reformulation resulted in the promulgation of the Uniform 

Rules of Evidence. 

In 1953, the Uniform Rules were approved by both the National Conference 

of ColLIIlissioners on Uniform State Laws and the American Bar Association. 

Since that time, maQY of the Uniform Rules have been followed and cited with 

approval by courts throughout the country, including the california courts. 

The Unif= Rules of Evidence, with only slight modification, have been 

adopted by statute in Kansas and the Virgin Islands. In other states, compre-

hensive studies of the Uniform Rules have been undertaken with a view to their 

adoption either by statute or in the form of court rules. In New Jersey, as 

a result of such a study, a revised form of the privileges article was 

adopted by statute and the remainder of the Uniform Rules, also substantially 

revised, was adopted by court rule. 
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RECOl,fi·JI:NDATIONS 

The Uniform Rules of Evidence 

The uniform Rules of Evidence are the product of years of careful, 

scholarly work and merit careful consideration. Nonetheless, the Commission 

recOLll!lends against their enactment in the form in lfhich they were approved 

by "ohe National Conference of Commissioners on Uni~orm State Laws. Several 

considerations underlie this recommendation. 

~irGt, in certain important l'espects, the UnifoIT.'. Rules ,mule. change "the 

lall of California to an extent tha',; the Commission considers undesirable. For 

eXa!ll'le, the Uniform Rules would admit any hearsay statement of a person who 

C is present at the hearing and subject to cross-examination. In addition, they 

c 

do not provide a married person 11Hil a privilege to refuse to testify against 

his spouse. In both respects--and in a number of o·~her respects as well--

the Commission has disagreed with the conclusions reached by the Commissioners 

on Uniform State Laws. Sometimes the disagreement has been upon matters 

of principle; in others, it has been upon matters of detail. In total, the 

disacreements have been substantial and nUI:erous enou3h to persuade the Law 

Re';ision Commission that the Uniform Rules of Evidence should not be adopted 

in t;,eir present form. 

8econd, the existinG California statutes contain many provisions that have 

served the State well and that should be continued but are not found in the 

Uniform Rules of Evidence. If the Uniform Rules of Bvidence were approved 

in ·cheir present form, segregated from the remainder of the statutory law of 

eviiience, California's statutory 1al1 of evidence lfould bc seriously complicated. 
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leo;, -"ne contr:..sting f'ffi;'; .. :'-:s of the Uniform Rules of s:iJence and the Calif-

ornia evidence statutes make it im;>ossible to in'oecrate these two bodies 

of evidence law into a single stai;ute while preservinG the Uniform Rules in 

the form in which they were approveu by the Commissioners on Uniform state 

Laus. 

Third, the draftsmanship of the Uniform Rules is in some respects 

defective by California standards. The Uniform Rules contain several rules 

of e~;treme length that are reminiscent of several of' the cl'.mbersome secticns in 

the 1872 codification. For example, the hearsay rule and all of its exceptions 

are stated in one rule that has 31 subdivisions. !.!oreover, different language 

is sometimes used in the Uniform Rules to express the same idea. For example, 

C 'farious communication privileses (attorney-client, physician-patient, 

and husbSlld-wife) are expressed iII a variety of uays even 

thOUGh all are intended to provide :protection for confidential communications 

made in the course of the specified relationships. 

~'~Y!~ the need for na-viomlic1e uniformity in '''he lau of evidence is not 

of GtJi'ficient inportance that it Sh01Ud outweigh these o'~ller con-

siderc,:;ioils. The la'.; of' evidence--unlike the law relating to 

comuercial transactions, for example--atfects only procedures in this state 

anc:. has no substantive Significance insofar as the la',r of other states is 

concerned. Thus, although the adoption of the Uniform Rules elsewhere indicates 

tha'" t,ley are deserving of weighty consideration, such adoption is not in 

anc:. of itself a reason to adopt the rules in California. 

For all these reasons, the COllllllission has concluC:cd that California's 

C need f'or a thorough revision of the law of evidence canno-:; be met satisfactoril;i 

by adoption of the Uniform Rules of' Evidence. 
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The Diio.ence Code 

A new Evidence Code is recomnencled instead of a revision of Part IV 

of -elle Code of Civil Procedure for Geveral reasons. Mechanically, it would 

be cUfficult to indude a revision of the rules of evidence in Part IV of the 

COLC of Civil Procedure because muc:l of: Part IV does not concern evidence 

at all.l Logically, the rules of eVidence do not belong in the Code of Civil 

Procedure because these rules are concerned equally llith criminal and civil 

procedure. But the most importan-i; consideration underlying the recommendation 

tha-e a neli code be enacted is the desirability of having -ehe rules of evidence 

available in a separate volume tha-l; llill be, in effect, an official handbook 

of -Ghe law of evidence--a kind of evidence bible for busy trial judges 

anD_ lallYers. 

The Evidence Code recommended by the Commission con-loains provisions relatinc 

to cvery area of the law of evidence. In this respect, i-G is more comprehensive 

than either the Uniform Rules of Evidence or Part rv- of the Code of Civil Pro-

cedure. The code will not, however,_ stifle all cour-i; develO}1l!lent of: the law of 

evidence. In some instances--the I'l'ivileges diviGion, for example--the code to 

a considerable extent precludes fUl'-i;her developmen-i; of the 18v except by legis-

lation. But, in other instances, t,le Evidence Cede is deliberately framed to 

peruit the courts to l-lork out particular probJ.etls or to extend declared prinei-

ples into new areas of the law. l~s a general rule; the code permits the courts 

1 P81-G IV includes, for example; provisions relating to the safekeeping of 
official documents, provisions requiring public officials to furnish copies 
cf official documents, pr?Visions creating procedures for establishing the 
content of destroyed records, provisions on the subntantive effect of seals; 
and the like. By placing the revision of the lal-T of evidence in a new code, 
thc inmediate need to recodify these sections is obviated. Of course, the 
remainder of Part IV should be reorganized and recodified. But such a recod
ification is not a necessary p~c of a revision and rec~ification of the law 
of evidence. 

-11-



c 
to "ork toward greater admissibility of evidence bu-;; does not permit the 

courts to develop additional. exclusionary rules. C'f course, the code 

neit,1er limits nor defines the extent of the exclusionary evidence rules 

con"Gained in the Cal.ifornia and United States Cons"oi""utions. The meaning 

am, scope of the rules of evidence that are based on constitutional principles 

\Till continue to be developed by the courts. 

The proposed Evidence Code is "GO a large extent a restatement of 

e;;is"Ung California statutory and deciSional law. The cede makes some 

sicnificant changes in the lal;, but its principal effect \Till be to substitute 

a clear, authoritative, systematic, and internally consistent statement of 

the existing law for a mass of conflicting and inaccurate statutes and the 

C myriad decisions attempting to make sense out of and to fill in the gaps in 

the e,;isting statutory scheme. 

The proposed Evidence Code is divided into 11 diviSions, each of which ~P"' 

c~rehensive1y with a particular evidentiary subject. Several divisions 

c 
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are subdivided into chapters ane, a:'-;;ic1es where the complexity of the 

par-~icular subject requires such further subdivision in tbe interest of 

clarity. Thus,. for example, each individual privilege is covered by a 

sepai'ate article. A Co~nt follcws each pr~,ision 

of the proposed legislation set out herein to explain in some detail the 

c: reaeon for the inclusion of each section in the Evi~ence Code and the reasons 

llild0rlying any recommended changes in the law of Calif'ornia. The format of 

the cede and its overall impact on existing la\l are discussed bel-ow. 

c: 

Pivision 1 - Preliminary Proyisions and Constr\lction. Division 1 contain~ 

ce:c'tain preliminary provisions thai. are usually founo. at the beginning at the 

medern California codes. Its mosi:; significant provision is the one prescribing 

the effective date of the code--JantlliXY 1, 1967. This delayed effective date 

1<ill provide ample opportunity for the lawyers and jud[les of Cali:f'ornia to 

become familiar with the code before they are required to use it in practice. 

Division 2 - WOIUS and Phrases Defined.. Division 2 contains the definitions 

tba~G are used throughout the code. Definitions that are used in only a single 

division, chapter, article, or sec-;;ion are placed ill the particular part of 

the code "here the definition is used. 

Division 3 - General Provisions. Division 3 contains certain general 

p:::oovisions governing the admissibility of evidence. It declares the 
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admissibility of relevant evidence and the inadmis3ioilit~ of irrelevant 

eviclence. It sets forth in some D.etail the functions of '":18 judge and jury. 

It s'~ates the power of the judge -Go exclude evidence because of its 

prejudicial effect or lack of substantial probative value. The division 

is, for the most part, a cedification of existing la11. Section 402 makes 

a siGnificant change, however: It provides that e;;c1usionary rules of 

eviLence, except FXivileges, do not apply when tr~ juO.ge is determining the 

admissibility of evidence. 

Division 4--Judicial Notice. Division 4 covers tl~ subject of judicial 

notice. It makes minor revisions in the matters that are subject to judicial 

no·~ice. For example, city ordinances may be noticecl under the code while, 

C generally speaking, they may not be noticed under e;dsting law. But the 

principal :iJnFac.t of Division 4 on the existing 1a11 is procedural. Thus, 

the division specifies some matters that the judge is required to judicially 

no'cice, whether requested to or nO~G--for example, California, sister-state, 

and federal law. It specifies other matters that 'ohe judGe may notice; but 

he is not required to take judicial notice of any of these matters unless 

he is requested to do so and is provided with sufficient information to 

detec'mine the matter. The division also guarantees the parties reasonable 

notice and an opportunity to be heard before judicial notice may be taken 

of any matter that is of substantial consequence to the determination 

of 'olte action. 

Division 5--Burden of Proof, Durden of Producill(; Evidence, and Presumptions. 

c Division 5 deals with the burden of proof, the burden of producing evidence, 

and presumptions. It makes one'sicnificant change: Section 600 abolishes 

the much-criticized rule that a presumption is evidence. The division 
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also p~vides that same presumptions affect the burden of proof while others 

affect only the burden of producing evidence. UnCer existing law, presumptions 

also have these effectsj but Division 5 classifies a larJe number of presump

tions as having one effect or the other and establishes certain criteria by 

1-Thich the courts may classify any presumptions not classified by statute. 

Division 6 - Witnesses. Division 6 relates to lfitnesses and makes several 

s i 3nificant changes in the existing law. The JiNiCc"lce Cede contains no pro~ 

vision that d1aqua1ll'ies a jl:Tcr fran giving- evidence cCZlcerning jury msconduet 

lthile, under existing law, a juror _y give such evidence only when the 

nusconduct consists of the makinc of a chance verdict or the giving of 

false answers on ~~. Thel'C is no Dead Men 8Gatu-ce in the code. A 

!la:.·-Cy is permitted to attack the credibility of his Olm <:itness without 

c;,o"inc; either sc;rprise or damaGe. The nature of a criminal conviction 

-;;;,z:c may be shm-m to U:poe.ch a "Lnesll has been s1-'.bs-tantially changed. 

There are also several minor revisions of existing law that, while 

11:lportant, w:IJ.J. have less effect on the manner in l-Thich cases are tried. 

For example, the conditions under which a judge or juror can testify have 

been revised, and the foundational requiremeIIts for the introduction of !I. 

l-litness' inconsistent statement have been modified. 

Despite these changes, the bulk of Division 6 is a recodification of 

1Tell-recognized rules and principles of existing lau. 

DiviSion 7 • Opinion TestimOny and Scientific Evidence. Division 7 sets 

forth the conditions under which opinion testimony may be received from 

bo'h lay and expert witnesses ~ The division rest!l:c08 existinG law 1iith 

-_'-ere one significant chanGe. If' &'1 expert 1litness has tused his- opinion in 

P"-'-'c upen a statenent of s6::e o'';;ler persen, S~ction 804 ,?erm1ts the adv-erse 
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pa:cOo~' to call the person whose statement was relied on ene, ex8Xline him as if 

under cross-examination concerninc ';;he subject matter of his statement. 

Division 8--Privileges. Division 8 covers tho subject of privileges 

an~ unlike most of the other provisions of' the co&e, applies to all proceedings 

whore testimony ca.'1 be compelled to be given--not jus~ judicial proceedings. 

The ,:ivision makes some major substantive changes ill 'cDe la". For example, 

a nmr privilege is recognized for confidential communications made to 

psychotherapists; and, although the privilege of a married person not to 

tes'i;ify against his spouse is continued, the privilGJe of a spouse to prevent 

the o'~her spouse from testifying aGainst him is not. But the principal 

effect of the division is to clarL""y--rather than '00 chanGe--existing law. 

The division spells out in five charters, one of "'hich is divided into 11 

C ar'i;icles, a great many rules that call now be discoyered, if at all, only 

af'cer o"he most painstaking research. These prOVisions make clear for the 

firs'" time in Cal ifornia law the ~:'i;ent to which doc'i;l'ines that have developed 

in reGard to one privilege are applicable to other privileges. 

Division 9--Evidence Affected or Excluded by ~:trinsic Policies. Division 

9 codifies several exclusionary rules that are reCOGnized in existing statutory 

or decisional law. These rules are based on considGrations of public policy 

wHhout regard to the reliability or the eyidence ilTiol\'cd. The division 

sta';;es, for example, the rules excluding eyidence o:? liability insurance and 

evitl.Gnce of subsequent repairs. Tile rules indicatiu::: vhen evidence of character 

may be used to prove conduct also are stated in this Givision. The diyision 

expands the existing rule excludinG evidence of set'i;lement offers to exclude 

c also admissions made in the course of settlement negotiations. 
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Division 10 - Hearsay Evidence. Division 10 sets fortil the hearsay rule 

and its exceptions. The exceptions are, for the most part, recognized in 

existing la,·,. A few existing exceptions, however, are substantially broadened. 

For example, the former testimony exception in the ~vidence Code does not 

require identity of parties as does the existing exception. Dying declarations 

are made admissible in both civil and criminal proceedings. A few new 

exceptions are also cre&ted, such as an exception for a decedent's admissions 

in an action for his wrongful death and an exception for prior inconsistent 

statements of So witness. The division permits impeachment of a hearsay 

declarant by llrior incons1stant statements ~'ithout the foundational require-

ment of providing the decl.a.rant with an opportunity to explain. The division 

also permits a party to call a hearsay declarant to the stand (if he eM rinG. 

him) and treat him in effect as an adverse Witness, i.e., exacine bim as 

if under cross-examination. 

Division 11 - Writings. Division 11 collects a variety of rules relating 

to ,·,ritings. It defines the process of authenticating documents and spells 

out the procedure for dOing so. The division substantially simplifies the 

procedure for proving Official records and authenticating copies, particularly 

for out-of-state records. The best evidence rule appears in this division; and 

there are collected here several statutes providing special llrocedures for 

proving the contents of certain writings with copies. For the most part, the 

division restates the existing California law. 

Thus, the bulk of the Evidence Code is existing California law that has 

been drafted and organized so that it is easy to rind and to understand. There 
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are some ll'.ajor changes in the law, but in each case the change has been 

recommended only after a careful weighing of the need for the evidence 

against the policy to be served by its exclusion. 

PROPOSED lEGISLATION 

The Conmission's recommendation would be effectuated by enactment of 

the following measure: 
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