
... 

c 

c 

#34 9/2/ 64 
• 

Memorandum 64-68 

SUbJect: Study No. 34(L) - Uniform Rul.es of Evidence (Evidence COde
AmeDdments, RepeeJ.s) 

There is attached to this memorandum two copies of ccmnent. relating to 

the proposed revisions of statutes other than the Evidence COde that will be 

contained in our proposed bUl. For the most part, the revisions cOlllDented 

upon are contained in the ameDdments and repeals portion of your folder con-

te.1.ning the proposed Evidence Code. You will receive in the near future the 

galleys for the preprinted bill, and they will contain any sect10lls that do 

not appear in the materials you now have. Please mark one caw of the COIIIIIents 

and return it to the staff. 

The reviB10ns indicated reflect, for the most part, actions taken by the 

Commission. A few adjustments have been made to correct reference., etc., in 

sections not considered by the COmmission. In addition, a few substantive 

revisions or repeals had to be made without Commission action in order to have 

the bUl printed. 

The following mtters should be noted: 

Insignificant adjustments. 

We can find no record of COmmission action on the following sections. ihe 

adjustments are minor, however, and we believe no policy questiOns are invo1;,ea. 

Bus. & Prof. C. § 25009, C.C.P. §§ 1, 125, 2009, and Govt. C. § 19580. 

There is an incorrect reference on page 1523. The Section 447 appearing 

in the margin should be Section 446. 

POlicy quest~ 

In addition to the foregoing, we can find no record of Comniseion action 

OD the following sections where same pol.icy considerations may be present: 

C.C.P. § 1947. This section was presented at the last meeting; but'lt !;h..-
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time there were only four Commissioners present and the matterwss passed with

out action. 

Professor Degnan recommends repeal of the section. See Study pp. 192-193. 

The section appears to have been enacted originally to meet the requirement of 

the "shop-book" rule that an entry be an original entry. ihe business-records 

exception does not requ:lr e originality of entry so long as the entry was made 

at or near the time of the fact recorded. 

!rile section might be considered an exception to the best evidence rule, 

but it is difficult to conceive of a case to which it might be appl.ied. If the 

entry is sought to be proved under the business records exception, the best 

evidence rule merely requires the production of the particular entry that is 

sought to be proved under the business records exception whether or not that 

entry is an original. If the entry is sought to be proved because it is itself 

material, then the best evidence rule requires the introduction of the particular 

entry that is material--whether or not that entry is an original. 

Accordingly, we think that the section may be repealed without harm. If 

it is retained, however, we suggest that it be compiled in the best evidence 

art1cle. 

C.C.P. § 2066. This section is discussed at pp. 159-160 of Professor 

Degnan's study. He recommends that the section be retained; but he recolllDlends 

that it be left in the Code of Civil Procedure along with the surrounding sec

tions relating to witnesses. See study, p. 161, and this memo, below. We 

deleted the section on the ground that it covers the method of interrogation, 

which is also covered by Section 765. 

Penal C. § 939.6. We can find no record of Commission action on the amend

ment proposed. The revision seems necessary, however, to make sense out of the 

section. 
-2-



c 

c' 

c 

Unrepealed sections. 

In Part VI of Professor Degnan's study, several sections are discussed. 

Most of these have been considered, but we can find no record of Commission 

action upon a few of them that are listed below. 

C.C.P. § 1878. A witness is a person whose declaration under oath 
is receIved as evidence for any purpose, whether such declaration 
be made on oral examination, or by deposition or affidavit. 

Professor Degnan's recommendation is to compile the section in Division 2 

of Evidence Code. The section is unnecessary; and Professor Degnan indicates 

that if there were no such section in existence, it would be unnecessary to 

create one. Toe section, therefore, could be repealed without harm. All the 

remaining sections in the chapter in which it appears have been repealed because 

they are superseded by the Evidence Code. We left the section in the Code of 

Civil Procedure because there are some remaining provisions in that code relating 

to 1ntnesses. See §§ 1985-1997. 

E.C.P. §§ 2002-20<22.;. Although it is net altogether clear, apparently 

Professor Degnan recommends the repeal of all of these sections. Section 2002 

states but a truism, Section 2003 should be moved to the affidavit article 

immediately following. Section 2004 is unnecessary in light of the Discovery 

Act; and Section 2005 is unnecessary in the light of C.C.P. Section 1846, which 

has been reCOdified in Evidence Code Sections 710 and 711. 

Professor Degnan also suggests, however, that there are no essential 

changes to be made in this article. Hence, we left it unmodified. 

C.C~. §§ 2009:20~~~ Professor Degnan recommends that these sections, 

which comprise an article on affidavits, be left unchanged in the Code of Civil 

Procedure. (He recommends a minor adjustment in Section 2009 which has been 

made in our proposed bill.) 

.£:.£:E. §§ 1985-1997. Tbe sections prescribe the procedure for compelling 
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,ritnesses to B.ttenJ. ar.I tE:ctj.fy. Prc:f'es~or :CeC':''l.n :-:o:-:rrends that they 1;" 

left in the Code of Civil Procedure because they relate to many proceedings 

other than judicial proceedings. He recommends the addition of a section to 

the Evidence Code, however, reading: 

The provisions of the Code of Civil Procedure governing the 
attendance and testimony of witnesses and the production of books, 
documents, or things under their control shall apply to proceedings 
subject to this code. 

We think, however, that such an addition is unnecessary. Nothing in the 

Evidence Code implies that the provisions of the Code of Civil Procedure are 

not applicable to everything they llJay be applied to. 

C.C.P. §§ 2064-2070. Professor Degnan recommends the retention of these 

sections, except Section 2065, in the Code of Civil Procedure. He recommends 

C repeal of Section 2065. We have followed his recoJI:lllendations except insofar 

as Section 2066 is concerned. See' above. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 

c 
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BUSINF.SS AND PROFESSIONS CODE 

Se ction 2904 (l'!epeaJ.ed) 

CotmIlent. Section 2904 is superseded by Evidence Code Sections 101Q..1026. 

Section 5012 (~nded) 

Comment. The delned language in Section 5012 if) inaonsistent with Evidence 

Code Section 1452. See the ('omment to that sectio~ 

Section 25009 {/llllellded} 

CotmIlent. This amerXImeut merely chal2ges the obsolete refer'!nces in the 

section. 

CIVIL CODE 

Section 53 (fiIIe~d) 

CotmIlent~ This revision of Section 53 provides, in effect, that the judge 

may take judicial notice of the matter specified in SUbdivision (c) and is re

quired to take such judicial notice if he is requested to do so apd the parties 

supply him with SUfficient info:nnation. See Evidence Code Sections 452 and 453 

and the Comments thereto. 
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Section 164.5 (Added) 
Comment. Section 164.5. wId,·'. ,~. " new section added to the Civil 

Code, statps. exi~tin~ tl(·(·h:iollal ,iii(l .statulOry law. The presu:mption 
stated ill lile fir..t "'nln .;' S"dion 164.5 is rstablisllM by a number 
of California ca"". It pillcos upon the 1lOl',on a."'lerting: that any prop. 
ert.Y is separate property the burden of pro"lnl!' th.t it "'ft.. acquired by 
gift, ,I.\'ise, nr descent. or tllO! the consideration p:iven for it was sep· 
arate property, or that it i. l"'rsonal illjur.\· damages, or that for some 
other roason the property i. not community property. E.g., 110."" ... 
Rozan, 49 Cal. 2c1 322,317 P.2d 11 (1957); Meyer ... Kinur, 12 Cal. 
247 (1859). See THE CJJ.IFOR~IA FAMILY LAWYER § 4.8 (Cal. Cont. Ed. 
Bar 1961). . 

The .. cond ",ntcnce of Section 164.5 also states existing case law. 
E.g., Estate of Rol7". 193 Cal. 594, 226 Pac. 608 (1924); J[~.r ". 
KinzerJ ~ljpra~ 

Tho third sOIltenee of Scction 164.5 stat., the apparellt effect of aub
clivi,ioll 40 of Code of Chi! Procedure Section 1963. The meaning of 
Bubdi"i.io" 40, however, is not clenr. S.e 4 WITKIN, SUMMARY OF CALI· 
FORSIA LAW, Oomm"nity Properly § 26 (7th ed. 1960) ; Note, 43 C~. 
L. REV. 687, 600.691 (1955). 

;. Sectlonll93, 194, and 1911 (Repealed) 
Comment. Sections lna, 194, and 195 are supeHeded by the more 

accurate statement of the presumption in Evidence Code Section 661. 
See the Comment to that section. 

Sectiona SM4-31i48 (Added) 
Oomment. Sections 8544-3548 are new sections added to tbe CiviL 

Code ami are compiled among the maxim. of jurisprudence. Section. 
3544-3548 restate the provisiou. of subdivisions 3. 19, 28, 32, aud 33 of 
Code of Civil Procedure Section 1963 and ,upersede those subdivisions. 
The maxima are not intended to qualify allY substal1tive provisions of 
law, but to aid in their just applieation. CIVIL~CQ.R£ § 3509 • . . --. -
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Sect!on1747 (Ame!lded) 

Comment. Section 1747 has been nmended. DOrely -~o oubs'a'~ute a re:ference 

to the pert1netrt section of' the Dvidcnce Cede for tho l'eterence to the 

s\Wel'seded Code of Civil Procedure section. 

Title of Part IV of Code of Civil Procedure (Amended) 

CoImnent. !!he title of Part IV hea been changed -to reflect the fact that the 

evidence provisions contained therein have been superseded by the Evidence Code. 

Section 1823 (Repealed) 

Comment. Section 1823 is superseded by the det::'llition of "evidenoe" in 

Evic"lence Cede Section 140; 

Section 1824 (Repealed) 

Comment. Section 1824 is substantiBlly recodified as Dvidenoe Code 

Section 140. 

Section 1825 (Repealed) 

Comment. Section 1825, which merely states in general termS the content 

of Part IV of the Code of Civil Procedure, serves no useful purpose. No case 

bas been found where the section was pertinent to the decision. 

Section J.826 (Repeal.edl 

COmment. Section 1826 contains an iooccurate description of the normal. 
I 

burden of proof; It is superseded by Division 5 (COIIIIIenC!ng with Section 500) 

of the Evidence Code; 

Section l827 (RePealed) 

Comment. Section 1827 is superseded. by the definition of "evidence" in 

Evidence Code Section 140. Although judicial notice 18 not inCluded in the 
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definition of "evidence" in Section 140, the subject is covered in Division 4 

(commencing with Section 450) of the Evidence Code. See also EYIilElIICE CODE 

§ 145. 

Section 1828 (Repealed) 

Comment. Section 1828 attempts to classify evidence into a number ot' dif-

t'erent categories, each of which in turn is defined by the sections that follow, 

~, Sections 1829-1.837. 'lhis very elaborate classification system represents' 

the a.ne.1ys1s of evidence law of a century ago. Writers, courts, and lawyers 

today use different classif1catioD3 aIL different tem:inoJ.osy. ACCOrdingly, 

Section 1828 is repealed. To the extent that the te:rms defined in Sections J.829 

through 1837 should be retained, those te:rms are c!lefined in the Evic!lence Code. 

C See, .!.:i:., EvIDENCE CODE § 410, defining "direct evidence." 

c 

Section J.829 (Repealed) 

Comment. Sections 1829 and 1830 serve no definitlollal purpose in the 

existing statutes and appear to state a "best evidence rule" that is inconsistent 

with both the Evidence Code and. previously existing law. See EVIDENCE CODE 

§§ 1500-1510. 

Section 1830 (Repee.led) 

Comment. See the Comment to Section 1829. 

Section 1831 (Repealed) 

Comment. Section 1831 is subst(l.lr~ia.lly recodific':'. a.s ;"vidence Code Section 

410. The term "direct evidence", .. 1hich is defined in eJection 18,3l. is not used 

in l'sze IV of the Code of Civil Procedure except in GccUon 1844. Seot!on.t84't-

is also repealed and its substance i~ contained in Dv::',:ence Code Section 4ll. 

I 
I 

I 
J 
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Section ~832 (Repealed) 

CODIrlent. "Indirect evidence" as defined in Section 1832 is more COII:I\1C"nly 

known as cirCllJDStantial evidence. The defined term has no substantive s1gn1fi,.. 

cance insofar as either the Code of Civil Procedure or the Evidence Code is 

concerned, for under either statutory scheme cirC\lJDStantial evidence, when 

~evant, ie as admissible as direct evidence. The defined term is used in the 

Code of Civil Procedure only in Section 1957 (also repealed), which merely 

~ssifies indirect evidence as either inferences or presumptions. 

The repeal of Section 1832 ~ not affect the instructions that are to be 

given to the jury in appropriate cases as to the dift'erence between direct and 

circumstantial evidence. Nor ~ the repeal of this section affect the case 

law or other statutes relating to what evidence is suffi.cient to sustain a 

verdict or finding. 

Section 1.833 (Repealed) 

CoIIIIlent. Section ~833 is inconsistent with Evidence Code Section 602. 

Section 1.834 (Repealed) 

CODIrlent. The Sllbstance of Section 1.834 is stated as a ~e of law, rather 

than as a definition, in Evidence Code Section 403 (b). 

Section 1836 !Repee.le~ 

Comment. Section 1836 serves no useful purpose. The defined term is 

not used in either the Evidence Code or in the eJC1sting statutes. 

Section 1837 (Repealed) 

Comment. Section 1837 is UllllI!cessary. The defined term is not usee" -I.r the 

Evidence Code or in existing statutes. 
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Section 1838 (Repealed) 

Coment. Section 1838 is unnecessary. The defined term is not used in 

the Evidence Code or in existing statutes. The repeal of Section 1838 will 

have no effect on the princi:ple that cumulative evidence may be excl.uded, for 

that principle is expressed in Evidence Code Section 352--without,. however, 

using the term "cumulative evidence". 

Section 1839 (Repealed) 

Comment. The definition of 'borroborative evidence" in Section 1839 (wbich 

requires corroborative evidence to be evidence "of a different character") is 

inconsistent with the case law that has developed in California which has not 

required that corroborating evidence be of a "different character". The repeal 

of Section 1.839, therefore, will have no effect on the interpretation of the 

sections in various codes that require corrobomting evidence; the case law that 

has developed under these sections will continue to determine wbat constitutes; 

corroborating evidence for the pUrposes of the particular sections. 

One out-dated case indicates that an instruction on what constitutes 

corroborating evidence is adequate if given in the words of Section. l.839. 

People v. Sternberg, lJ.l Cal. ll, 43 Pac. 201 (1896). See also People v. 

Monteverde, II Cal. App.2d 156, 244 P.2d 447 (1952). On the other band, recent 

cases do not cite or rely on Section 1839 in defining what constitutes corroborst

ing evidence, and California Jury Instructio% CriminaJ., provides definitions' 

of corroborating evidence derived from the case' law rather than from Section 

1839. See,~, CAIJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen 

property), 235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion), 

C 766 (perjury), and 822 (Rev.) (corroboration of test1motly ~f accOJirpJ,ices). Se. 

CONTINUING EDUCATION OF ~ BAR, CAI.IFOBNIA CROONAL LAW PRACTICE 473-477 (1964); 
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Tentative Recommendation and. a Study Relating to the Uniform Rules of Evidenc~ 

(Article 1. General ProvisionsL, 6 CAL. rAW REVISION COOM'N, HER, REC. & SWDIES 

1, 56-57 (1964). 

Section 1844 (Repealed) 

Comment. Section l844 is recoci:.:'ied as Evidence Code Section 411. 

Section 1845 (Repealed2 

Comment. Section 1845 is superseded by Evidence Code Sections 102, Boo-Bol, 
and. 1200. 

Section 1845.5 (Repealed) 

Comment. Section 1845.5 is recocified as Evidence Code Section 830. 

Section 1846 (Repealed) 

Comment. Section 1846 is recodified in substance in Evidence Code flecti'lns 

710 and 7ll. 
Section 1847 (Repealed) 

Collllllent. Section 1847 is inconsistent lrith the definition of a presump'!;ion 

in Evidence Code Section 600. 'lhe right of a party to attack the credibility of 

a witness by any evidence relevant to that issue is assured. by Evidence Code 

Sections 351, 780, end 785. 

Section 1848 {Repeale<!L 

Comment. Insofar as Section 1848 deals with hearsay it is superseded by the 

hearsay rule, stated in Evidence Code Section 1200, and. the numerous exceptions 

thereto. If Section 1848 has a broader application, its meanicg is not clear 

and. its possible appJ.ications are undesirable; hence, there is no justification 

for retaining the section. 

Section 1849 (Repealed) 

Comment. Section 1849 is superseded by Evidence Code Section 1226. 
-1507-
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Section ~850 (Repeal.ed) 

Comment. Insofar as Section 1850 relates to hearsay, it is superseded by 

Evidence Code Sections 1240 and 1241, which provide exceptions to the hearsay 

rule for contemporaneous and s];lOnta.neous declarations. Insofar as Section 1850 

rel.a.tes to declarations that are themselves material, the section is unnecessary; 

for inasmuch as Evidence Code Sections 225 and ~200 make clear that such declara

tions are not hearsay, they are admissible under the general. principle that 

rel.evant evidence is admissible. See EVIDENCE CODE §§ 21.0, 351. 

Section 1851 (Repealed) 

Comment. Section 1851 is superseded by the exceptions to the hearsay rule 

stated in Evidence Code Sections 1225 and J.302. 

Section 1852 (Bepealed) 

Comment. Section 1852 is superseded by the exceptions to the hearsay ru.le 

stated in Article II (commencing with Section ~310) of Chapter 2 of Division 10 

of the Evidence Code. 

Section 1853 (Repealed) 

Comment. Section 1853 is an imperfect statement of the 'declaration against 

interest exception to the hearsay rule and is superseded by Evidence Code 

Section 1230. See the Comment to that section. 

Section 1854 (Repea~ed) 

Comment. Section 1854 is substa."l"dal.ly recodific<l as :.c'-ddence Code Sectioo 

390. 
Section 1855 (Repealea.L 

Comment. Section 1855 is superseded by Evidence Code Sections 1500-1510. 
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Section 1855a (Repealed) 

Comment. Section 1855a is recc~ified as Evidence Oode Section 1601. 

Section 1863 (Repealed) 

Comment. Section 1863 is superseded by Evidence Code Section 753. 

Section 1867 (Repealed) 

Comment. Section 1867 is based on the obsolete theory that same allegations 

are necessary that are not material, .!:..E!.':.' essential to the claim or defense. 

COOE CIV. PROC. § 463. Section 1867 provides that only the material allegations 

need be proved, Since the section is obsolete, it is repealed. 

Section 1868 (Repealed) 

Comment. Section 1868 is superseded by Evidence Oode Sections 210, 351., 

and 352. 

Section 1869 (Repealed) 

Comment. Section 1869 is inconsistent with and superseded by Evidence Cede 

SectiOns 500 and 510. Moreover, it is an inaccurate statement of the manner :l.n 

which the burden of proof is allocated under existing law. 

Section 1870 (Repealed) 

Comment. Section 1870 is superseded by the provisions of the Evidence Code 

indicated below: 

Section 1~0 
( subdivision) 

1 

2 

3 

4 (first clause) 

-1509-
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Section 1870 
( sued! vision) 

4 (second clause) 

4 (third clause) 

5 (first sentence) 

5 (second sentence) 

6 

7 

8 

9 (first clause) 

9 (second clause) 

10 

II 

12 

13 

14 

15 

16 

Section 1871 (Repealed) 

Evidence Code 
(aectio!:. ) 

1230 

1242 

1222, 1224 

1225, 1226, 1230 

1223 

1240, 1241 (See aJ.so the 
Comnent to CODE CIV. 
FRCC. § 1850) 

1290-1292 

720, 721, eoo, 801, 1416 

720, 721, 801 

870 

1314, 1320-1322 

Unnecessary (See CODE 
CIV. PRCC. § 1861 and 
CIV. CeDE §§ 1644, 1645. 
See also CCM. CODE 
§ 2208.) 

13l.2, 1313, 1320 

1500-1510 

210, 351 

210, 780, 785 

Comnent. Section 1871 is recoC!ified as Evidence Code Sections 724 and 

73D-733. 

Section 1872 (Re~ed) 

Comnent. Section lS72 is recodified in Evidence Code Sections 722 and 802. 

~1510~ 
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Section 1875 (Repealed) 

Comment. Section 1875 is superseded by the provisions of the Evidence Code 

indicated beJ.ow: 

Section 1875 
(subdivision) 

1 

2 

3 

4 

5 

6, 7, and. 8 

9 

Next to last paragraph 

Last paragraph 

Section 1879 (R!1!ealed) 

Evidence Code 
(section) 

451(e) 

451(~)-(d), 452(a)
(f) 

451(a)-(d), 452(a)-
(c), (e) 

452(f), 453 

1452 

1452-1454 (official 
signatures and 
seals); 451(f), 
452(g) (h)(remainder 
of subdivisions) 

451(f), 452(g)(h) 

454, 455 

3ll 

Comment. Insofar as Section 1879 declares all persons to be competent 

witnesses, it is superseded by Evidence Code Section 700; insofar as it requires 

perception and. recollection on the part of the witness, it is superseded in 

part by Evidence Code Sections 701 and. 702. Insofar as it is not superseded 

by the Evidence Code, Section 1879 treats matters of credibility as matters of 

competency and. is, therefore, disapproved. 
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Comme~t. Su'>divJ.s:'.ons 1 &-'1i! :~ of Section 1880 ere superseded by 

Evidence Cocte Secttons 700-702. 

Subdivision 3 of Seetion 1880 is lh,' California "ersio'h of the so-
- called D~ad :Man Stat'11e. Dead Man Statutes provide that one engsyed 
in litigation with a deeede.,t's estate eannr,t be n witness as to any 
matt~r or laet oecurrir.g beforo the decedent's death. 'l'hese statutes 
appear to rest on the helief that to permit, the sUl"l';vor to testify in the 
proaeeding would be unfair beeause the other party to the transactiou 
is not available to testify and, hence, only a part of the whole story 
can be developoo. Beearu;~ the dead cannot speak, the living are also 
silenced out of a desire to treat both sices equally. See generally Maul 
v. ¥oVey, 49 Cel. App.2d 101, 121 P,2d 83 (lG42); Recommendation 
a"d Study Relatinu to the Dead Man Slatute, 1 CAL. LA,v REVISION 
CO~D{'N, REP., REO. & STUDIES, Recom1Ut'ndation and Study at D-l 
(1957). 

Sub(!ivision 3, which is part of a statute containing the rules relating 
to the incompetency of infa!lh and insane persons, would appear to 
b. a provision re1ating to competeney, But this suMivision has, in 
effect, become a rule of privilege, for the COl1rts have pel'I'llitted the 
executor or administrator to waive the benetlt. of the ;;ubdivision. See, 
e,a., McClenahan v. Keyes, 188 Cal. 574. 2!l6 Pac. 454 (1922). 

In 1957, the Commission recommended the rcpoal of the nead Man 
Statute and the enactment ~f a staln!e Jll'oviclill~ that ill eertnin speci
fied types of actions wl'itten or oral stnterneHts vf 11 dee~~ased person 
made upon· hi. petsonal knowle,.l!':e we!'e not to be excluded as. hearsay. 
See RecOmmendation and Studit Rdaiing to Tilo Dear, Man Sta/ute, 1 
CaL. L.<w REvISION COMM 'N, Hzp., REO. & STt;DfES, Recommendation 
and Study at D-l (1957). 'fhe 1957 recommendation has not been 
enacted as law. For the legisbtive history of thi" mea.uN, see 1 CAL. 
LAw REVISION COM}!'>:, 1:,,1' .• lIEC. & STGDmS IX (1931). 

·Although the Dead Man Statute undoubtedly cutS off SOlDe tlctitious 
claims, it l'eaulte in the denial of just claims in a substantial Dumber 
of eases. As the Comm i""ion 's IV 57 recommendation and study demon
strates, the statute balaue.cs the ..,ales or jUl;tiee unfairl, in favor of 
decedents' eBtates. Sec 1 CAL, I",w REvlSlON COMM'l<, REP., REo. & 
STUDIES, pp. D-G, D-43 to D-45 (1957). Moreover, it has lJ<>al produc
tive of much litigation; yet, many questions as to its meaning and elIect 
are still unanswered. For these reasons, the CommiSliion again recom
mends that the Dead Man Statute be repellled. 

However, repeal of the Dead Man Statute alone would tip the scales 
. unfairlY agaiiiSt deee,lcllts' estat.~ by snbjectiug them to claims which 

could have been def.. wholly or in part, if the decedent had lived 
to tell his Btory. If the are to be permitted to testify, some steps 
ought to be taken to permit 

·the grave. This \t\ ~~'d .... c.e Gcd,,
,.. "".\-ion \"2.'" \ ~ 0 

"rMl&~ ... """t"',.! 
",,;a<S ~ 4-;<ce I"F' on 

"'" 0(" 8 
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Section 1881 (Jlepealeci) 

Comment. Sect.ion J.881 is superseded by the ~ov:!.siO!lB of the 

Evidence CO;te :i.udics.teCi below. 

Subdivision 1. Subdivision 1 of Section 1881 is s\.>perseded by 

Evidence Code Sec'tj.OllS 970-973 and 'frJ-5f37. Under s'.lbdivision 1 of 

Section 1881-..... - ___ --___ ~____ d S ti 
- an Mon 

1322 of the Penal Code,' a married person has II privilege, subje<:t to 
certain exceptions, to prevent his .pouse from testifying for or against 
him in a civil or criminal action to which he is a party. Section 1322 
of the Penal Code also givcs his spouse a privil~ge not to testify for 
or against him in a criminal adion to which he i. a parly, 

The "for" privilege. The Commission has aoneJudea that the mari
tal testim<mial privilege provided by existing law as to testimony by 
one spouse for the othu should b~ abolished in both civil and criminal 
actions, There would appear to be no need for this privilege, now given 
to a party to an action, not to call hi.~ SPOlls.l to testify in his favor. 
If n case can be imagined in which a party would wish to a"8i1 himself 
of this pri\'i1~g., he could achieve t~~ snme ~esnlt by simply not calling 
his spouse to the sta.nd. Nor doe~ it seem desirable to continue the 
present privilege of tbe nonpal'tj' spouse not to testify in lava" of the 
party spouse in a criminal action, It is difficult to imagine a case in 
which this privilege would be claimed for othe,' than mercena.ry O~ 
spiteful motives, and it predlldes access to e,.idenc~ whioh might S8ve 
an innocent per8{)n from conviction. 

The "against" privilege. Under e"isting Ia,,', eithe~ spouse may 
claim the privilege to prevent one spOll~e i rom t.stifying aga.:nst the 
other in a criminal action, and the party ~p(,use may claim the privilege 
to llrevent his spollse from testifying agrunst him in 8. chi! action, 

!f:J::~'::e ~~:~:te2instep.d of the Part~~~~'S:Xi~l:o~~j~ik~lyt~ 
make the determination of whether to claim the privilege on the basis 
of its probable effect 011 .he marital relationship, For example, beesu", 
of his ;ntereat in the outcome of the action, a party spouse would be 
llnder eOllSidel'llble temptation to "him the prhilege evell jf t1>.e mar
riage were already hopelessly dISrU),ted, "neteas a witness spouse 
probably would not. IlluotrMive of tb" po,:o;ible mi~n.,' of tb" e>rioting 
privilege is the recent @.o of People ", Wa'"d, 00 Cal.2d. 7()2. 82S P.2d 
777 (1958), invoh,jng a defendant 'W!lO ;\lmdere,l hir. wife's mother 
aud lS-year-old sister, He bad threatened to rnurder his wife-ftnd it 
seems likely that he would base do,," .0 bad ,he not fie:'!. Thc ,narital 
re1atiomhip was as thoroughly shattered as it could have been; yet, 
the defendant was entitled to invoke th,' priviJe!!,e to prewnt h;s wife 
from testifying. In snch a si~UIltion, the privilege doe'; not ser.·c at all 
its true purpose of preserting a marital ~elationship irom dls,'Uption; 
it serves only as an obstacla to tho a"mir.istratio:1 of jnitic"" 



c 
Subdivisions 2-6. 

Subdivisions 2-6 of 1881 are superseded by provisions of the Evidence cede 

indicated below: 

Section 1881 
( subdivision) 

2 

3 

4 

5 

6 

Section 1883 (Repealed) 

Evidence Code 
(section) 

950-962 

1030-1034 

990-1006, 1010-1026 

1040-1042 

1070-1072 

Comment. Section 1883 is superseded by Evidence Code Sections 703 and 704. 

C Section 1884 (Repealed) 

c 

Comment. Section 1884 is superseded by Evidence Code Section 752. 

Section 1885 (Repealed) 

Comment. Section 1885 is recodified as Evidence Code Section 754. 

Section 1893 (Amended) 

Comment. The language deleted frOll! Section 1893 is unnecessary in view of 

Evidence Code Sections 1506 and 1530. 

Section 1901 (Repealed) 

Comment. section 1901 is superseded by Evidence Code Section 1530. 

Section 1903 (Repealed) 

Comment. Section 1903 is unnecessary to support the validity of statutes, 

for the california courts have said that statutes are "presumed" to be constitu-

tiona!. In re Cregler, 56 Cal.2d 308, 3ll, 363 P.2d 30~ 30~ 14 CaL Rptr. 28~ 291 
-1514-
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(1961). If Section 1903 is deemed to have an evidentiary effect, it is uo· 

deSirable to the extent that it indicates that the Legislature may exercise 

the judicial power of :naklog fiDdings on controverted facts and that such 

findings are conclusive. As the section is =ecessary to accomplish its 

essential purpose, it is repealed. This repeal will not change the law of 

california relatlog to the construction or validity of statutes because the 

courts have not placed that law upon the footing of this section. 

Section 1905 (Repealed) 

COIIIIIlent. Sections 1905, 1906, 1907, 1918, aDd 1919 relate to hearsay, 

authentication of official records, and bbe:-best evideneeerule. They are super. 

seded by Evidence Code Sections 1270-1272; 1280-1284, 1452-1454, 1506-1507, 

1530, 1532, aDd 1600. 

SubdivisiOn 4 of Section 1918 provides for the authentication of a publish. 

ed foreign official journal by evidence that it was commonly received 10 the 

foreign COUDtry as published by the requisite authority. Although no similar 

provision appears in the Evidence Code, this aDd other evidence of authenticity 

not mentioned eXplicitly in the Evidence Code may be used to authenticate 

official writings UDder the general language of Section 1410, which provides 

that the requirement of authentication my be met by "evidence sufficient to 

sustain a finding of the authenticity of the writing." See also RVIDENCE CODB 

§§ 1400 aDd 15300 

Section 1906 (Repealed) 

CoIIlment. See CoIIlment to Section 1905. 

-1~5-
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Section 1907 (Repealed) 

Comment. See the Comment to Section 1905. 

Section 1908.5 (Added) 

Comment. Section 1908.5 recodifies the rule of pleading stated in sub

division 6 of Section 1962 of the Code of Civil Procedure. See the Com:IIent to 

Section 2962. 

Section 2918 (Repealed) 

Oomment. See the Comment to Section 2905. 

Section 2929 (Repealed) 

Comment. See the Oomment to Section 1905. 

Section 1919a (Repealed) 

Oomment. Sections 19196 and 1919b are superseded by E'lidence Code Sections 

133.5 and 2326. 

Section 2919b (Repealed) 

Comment. See the Comment to Section 19196. 

Section 1920 (Repealed) 

Comment. Section 2920 is superseded by the business records exception 

contained in Evidence Code Sections 1270 and 1271, by the exception to the 

hearSB¥ rule for official records and other official writings contained in 

Evidence Code Sections 1280-1284, and by various specific exceptions to the 

hears8¥ rule that will continue to exist under various sections of the Evidence 

Code and other codes. 

Section 1920a (Repealed) 

Comment; Section 1920a is unnecessary in view of E'lidence Code Sections 
-2516-
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1506 and 1530. 

Section 1920b (Repealed) 

Comment. Section 1920b is ,oecodified c:s Evidence Code Section 1551. 

Section 1921 (Repealed) 

Comment. Sections 1921 and 1922 are superseded by Evidence Code Sections 

1270-1272, 1280, and Sections 1400-1530. 

Section 1922 (Repealed) 

Comment. See the Comment to Section 1921. 

Section 1923 (Repealed) 

Comment. Section 1923 i6 substantially recodified in Evidence Code 

Section 1531. 

Section 1924 (Repealed) 

Comment. Section 1924 is unnecessary because the sections to which it 

relates are repealed. 

Section 1925 (Repealed) 

Comment. Section 1925 is recodified as Evidence Code Section 1604. 

Section 1926 (Repealed) 

Comment. Section 1926 is superseded by Evidence Code Sections 1270-1271 

and 1280-1284. 

Section 1927 (Repealed) 

Comment. Section 1927 is recod~fied as Evidence Code Section 1602. 

C Section 1927.5 (Repealed) 

Comment. Section 1927.5 is recodified dS Evidence Code Section 1605. 

-1517-
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c 
Section 1928 (Repealed) 

Comment. Section 1928 is recodified as Evidence Code Section 1603. 

Sections 1928,1-1928.4 (Repealed) 

Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code cif Civil 

Procedure consists of Sections 1928.1-1928.4. The sections are discussed 

individually below, 

Section 1928.1 (Repealed) 

Comment. Section 1928.1 is recodified as Evidence Code Section 1282. 

Section 1928.2 (Repealed) 

Comment. Section 1928.2 is re~odified as Evidence Code Section 1283. 

C Section 1928.3 (Repealed) 

Comment. Section 1928.3 is unnecessary in view of Evidence Codes Sections 

1452, 1453, and 1530. 

Section 1928.4 (Repealed) 

Comment. Section 1928.4 is unnecessary in view of Evidence Code Sectior. 3, 

Section 1936 (Repealed) 

Comment. Section 1936 is reco~ified as Evidence Code Section 1341. 

Section 1936.1 (Repealed) 

Comment. Section 1936.1 is recod~fied ~s Evidence Code Section 1156. 

Section 1937 (Repealed) 

Comment. Sections 1937, 1938, and 1939 relate to the beet evidence rule 

c and are superseded by Evidence Code Sections 1500-1510. 

-1518. 
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Section 1938 (Repealed) 

COIlIllent. See the Oomment to Section 1937. 

Section 1939 (Repealed) 

Oomment.. See the Cormnent to Section 1937. 

~tion .1.94C (Repealed) 

COIlIllent. Section 1940 is recodified as Evidence Code Sections 1413 and 

.1.415. 

Section 1941 (Repealed) 

Comment. Section 1941 is recodified in substance as Evidence Code 
Section 1412. 

Section 1942 (Repealed) 

COmment. Section 1942 is recodified in substance as Evidence Code 
Section 1414. 

Section 1943 (~led) 

Comment. Section 1943 is recodified in substance in Evidence Code 
Section 1416. 

Section .1.944_(Repealed) 

Comment. Section 1944 is recodified in substance as Evidence Code 

Section 1417. 

Section 1945 (Repealed) 

Comment, Section 1945 is recodified as Evidence Code Section 1418. 

Section .1.946 (Re;peale~ 

Oomment, The first subdivision of Section 1946 is superseded by the 

declaration against interest exception to the hearsay rule contained in Evidence 

Code Section 1230; the second subdivision is superseded by the business records 

exception contained in Evidence Code Sections 1270 and 1271; and the third 

subdivision is superseded by the business records exception coutained in 

-1519-
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Evidence Code Sections1270-127l, the official records exceptions contained in 

Evidence Code Sections 1280-1284J and the various other exceptions to the 

hearsay rule cont~ined elsewhere in the Evidence Code and in other codes. 

Section 1947 (ReFealed) 

Comme~. Section 1947 was a necessary provision when the only hearsay 

exception for business records was the common law "shop-book" rule. That rule 

req~ired that an entry be an original entry in order to qualifY for admission 

in evidence. The business records eJ:ception to the hearsay rule contained in 

Evidence Code Sections 1270 and 1271 does not require that the entry be an 

original entry so long as it was made in the regular course of the business at 

or near the time of the act, condition,or event recorded. As the section no 

longer has any significant meaning, it is repealed. 

Section 1948 (Repealed) 

~..!!!: Section 1948 is recodified in substance as Evidence Code 
Section 1451-

Section 1951 (Repealed) 

Comment. Section 1951 is superseded by Evidence Code Sections 1451, 1532: 

and 1600. 

-1520-
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Section 1953e-1953h (Repealed) 

Comment. Sections 1953e-l953h, which constitute the Uniform Business 

Records as Evidence Act, are recodified as Evidence Code Sections 1210-1212. 

Sec-Gions 1953i-1953L (Repealed) 

Comment. Sections 1953i-1953L, which comprise the Uniform Photographic 

Copies cf Business and Public Records as Evidence Act, are recodified ~s 

Evidence Code Section 1550. 

Section 1954 (Repealed) 

Comment. Section 1954 is recodified as Evidence Code 391. 

SecGions 1957-1963 (Repealed) 

Comment. Chapter 5 of Title 2, Part IV, of the Cede of Civil. Procedure 

consis-l;s of Sections 1957 through 1963. The sections are commented upon 

individually below. 

Section 1957 (Repealed) 

Comment. Sections 1957, 1958, and 1960 are superseded bw Evidence 

Code Sections 140 (defining "evidence") and 210 (defining "relevant evidence"). 

Seeche Comments to EVIDENCE CODE ~'3 140 ~nd 210. See also the C=ent 

to CODE CIV. PROC.§ 1832. 

Section 1958 (Repealed) 

Comment. See the Comment to Section 1957. 

Sec-oion 1959 (Repealed) 

Comment. Section 1959 is superseded b,y Evidence Code Section 600. 

Section 1960 (Repealed) 

Comment. See the Comment to Section 1957. 

Section 1961 (Repealed) 

Comment. Section 1961 is superseded by Chapter 3 (commencing with 

Sec"Gion 600) of Division 5 of the :evidence Code, \Thien prescribes the nature 

and effect of presumptions. 
-l521-
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s.c.:::t~-m .J.~-~Z (~er<:l-:~:;J" 

"Co~ent. S~bdivi.sion 1 of Section 1962 i. repealed because it 
11fiS httle meam"';;,!,. '':'lth~r as .Fl. 1'ul", 0; snh~tf'ntiv.f;' bw or ~R a rule of 

e"~dp.j·cE: 'l -,-, ".' 4- i'.' r I' "1 l' ~ -',-, -1 ... ' i) ft"') ~- 192 
l1 ~ j ~ • • •• ... t;,.Ic .... ~ .... ..;iv' oS t-i-i" ,,' 'I..,o'L • .{{~ r '~) I JJ., .... :"'0 1.::':..i' " 

501 (1959). ' 
Sllhdb"!s;.L'm;: :,?, ~, 4-) [ud :) a'-re :~:'-("I'-rt __ ,(\,(1 hv Evi/i "'ll"'e ~odf' ~,;,et ~:)no!! 

621~624.' ~ r' - - . -. ~ ,'-'. ~ -- ... ~ -._',.1 

. The fi~t clause o-f ~ubdivi~ion 6 stnteA tl:e meaning~es~ truism that 
Jndg~ents are. (:;ondugh'€ when il~~lalf'd b) ;.iW to 1);' cfJn('h~:siv;~. T1J~ 
pleadmg rul~ In the HN:t two danae.:; has btcn '.·e,~orlifie-d as Section 
1908,5 of the CoJe'of Ca'i! Proe,,,u",, 
. Subdivision 7 hi merely a cross~refcn-nec sec~-_iGn to nll .')t.h~r pre~u:rnp

tlOHs de<!lal'.e-d by law to be conclusive. 'r:ilis sL.bdiylsiun is enJ..eeesfUl.l1'". 

Section 1963 (Repealed) 

Comment. Many of the presumptions Ii.t.ed in Section"'963 are 
cJas.<ified and restated in the, Evidence Code A few have been reeodi· 
tied as maxims of jurisprudence ill Part .. of Division .. of the Civil 
Code. Others are not continued at all, The disposition of each Bub
division of S..,t'on 1963 i. given in the table below. F~llowlng the 
table are eommenta indicating the rcar.ons for tepeallng thoso provi, 
sions of Section 19&3 tbat are not continued in Ce.li~ornia Jaw, 

S .. ,klnl06S 
(Itf.Uit:o"io-.) SUptJ'f,t-iN by 

1 Eviih -:lce- ('ode S(;eti()::t (j2() 
2 Not (',mtiul1Nl 
3 Chon ('011(' ~(1ctl()n 9;,;·a (added in thfa recommtndatioD) 
4 E\'id.~I\e<> Co<l~ Sectloll t)21 
r.; Xot continUCtl • 
6 ?\oc {'nntlnu~d 
7 };~\'i~ll"nce C(I(].e :;:;ectJ.nn tt11 
8 E\' ;d(' n~ (XIde Rf-Ni{)ll 0..12 
'!) }:;,'j'knce Code i-;e<.'tion OXl 

10 ICvhlen(!(Io Cft£le ~fI('t!nn CI.o'i6 
11 Bddt'nc4'!' Co<lf" ~(Ictton l"ti1 
]2 :r~vhlt'n(''''' ('olle ~ecr.ion 1~~8 
13 E~'j{}l"n('.o:!- el,de Section ('"':>4 
14 NOot c{Jn:inn~l 
15 F.ddpnce CorTI!!! ReC'Tion rM 
1(1 Kvill(1ort.Cf! CoJe ~ecti()n 66G 
11 1<;\, htI"T,C/'- eClde Section GSO 
18 Not c(Jntlnul!'!d 
19 Civil Code ~(!ction 3G4fi (added in thl. 'rccommeDdatlGD) 
20 Not continu(>rl . 
21 Ct,nlmer('lul COOfo SectlonR 8306. 8301, and 8408 
22 Not contin.lf'll 
Z~ J:ddE'll~ COlle Sectlrm C-t() 
24 F..t· hh'nCf" Cor~e Section 6 H 
2.) Not. rontinuNl 
26 1'~\'Id(!n{"f' CO(:IP. Section. OG1 
21 NoOt N:llltinned 
2A Civil Corle 8M.tion S~40 (added In tbit recomme-ndaUon) 
2!) 'Xot to-ntinuro 
itO Xot cOl'ltilmed 
31 J';~'irlf"iwf' Cork Rr-ction Oill 
:12 Cidl (\;11(10 ~ect.(OlL 3r.41 (ndMd in thi8 Te.eo.mmendllUO:nj 
33 Ch'U ('0I1{O Se.:,tion :b-~ (r.dded 1D this recommendation 
34 E"idf'u('e Code Sl'ct ion 0-13 
:is' F.,\:\dt:oll1."i" (hll.'!' !lif'etlon 644 
36 E\'Ml"llce (,,()de ~cC'tion A45 
31 EvldoP.uoC@' Cod!:!' &cUon 6-12 as :\Qt continued .an Unnf"('fo!OO\r~ .. (ctufllicntps Ch'n CfHle SeeHou1614) 
40 Ch'n CliO€' Sectiou 164.1i (added in this reeo~o(>ndIlUon) 

SubdivisiQn 2 is not continned becauso it ha.~ hi'en a source of error 
and contusion in tbe cases. An instruction based upon it is error 
",henever "p''''itlc intent i. in issue. People ", Snyder, ]5 Cal.2d 706, 
104, P.2d 639 (1940); People v. MMiel. 71 Cal. App. 213, 234 Pac. 
877 (1925). A person'. intent may b1 inferred from hi. actions and 
the .'lrrounding circnmstanees, and an in,j ruction to tbat effect may 
be dytu. People v. BeMld, 154. Cal. [;63. n P~c. fl1 (1908). 
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c 
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Subdit'isions: and 6 ~r(' not conunued b(·~aus~. ~.1t:'spite HecLioll lH63, 
there is no prf'sumption of t'h~ S-Q~,t Rtated. The "presumption:,:" merely 
indicate \11Rt a I!art;'t' 's (I-\'idc-w,~.(" t'llOnld be vifwrd with distrust if he 
~ollid product!' better f'~6c1erH'(' Rwl thnt u:i.f:n:nrablc inferem>r-s should 
be drawn fr~m the t!\"id(>n~<:: c:ff~l'ed agH.\n~t him if he f~lih: to c.euy 
or exp1ain it . .A p.a;ty':-:,. faHny!' t('l .(~ro(h~t·e €'\'iO~~-l'.C~ t'lnn,)t be tun:ed 
into evid~ace agllinst him by Tf'liar,l"e 01' tb,-t;;€, prcsumFt.ivTI3. llcrnpton. 

·v. Rose, 8 Cnl. App.2d 447. 50 P.2d 124:) (193~); Oinctz t·. Boys' " 
Market, Tnc., 91 Cal. App. ~d 827. 810, 20u 1'.2" r.. 8·S (1949). The sub- .;, .• ,_ 

. ~ t • 1" "t • d t l' ~ ... "",Q(:...', '-i!ltanhve Clif'C Of t les.e prcsemp+i.On9 IS. starE" more a('cura {' y mr ,r:L-

a. i( pee f:l Qr ..... Qiril,Ji1 1111 It'''*t, 1 j' t! is ....... ;:~.;-'-t ~=- (', 
TAW'S' • --~. ~ 

:;..;'1 (Jv" 
Subdiviflio11. 14, The presnmption stRh~'.1 in. RubdivlRion14 iR not eon .. " ,.~~T ~ .'f_""", 

tinued, for it is inaccurat •. and misleading. The cases h,,,·c """d·this pre· 
sumption to sustain the validity of the official act." of a person IICting 
in a public offi0e when there has been no evidence to silO'"' that such 
person l1ad the right to hold office. See, e.g., City of M o.torty v. Jacks, 
13~ Cal. 542, 73 Pae. 436 (1903); Do/pOi Seh"ol JJisi. t'. Murroy, 53 
Cal. 20 (1878); People v. Bea.l., 108 Cal. App.2d 200, 2311 P. 2d 84 
(1951). The presumption is uunec",,"ry fer thi. purpose, for it i. well 
settled tbat the "aet~ of an officer de faeto, so far as the rights of third 
persons are concerned:".." if done within the scope and by the ap-
parent authority or offi"e. as valid and billding a~ if ho were the "ffie·,r 
legally elected and qualified for the nltlce and in fl1l1 possession of it." 
In ro Redevc!opment PIa',. fa,' Bunker JIm, 61 C.1.2J, . __ ._, ___ , 87 Cal. 
Rrtr. 74, S8, 389 P.2d 5il8, 552 (1964); Oakland Patlinu Co: v. D0110-
t'a~, 19 Cal. App. 488, 494, 126 Pac. 38R, 390 (1912). Under the de 
facto doctrine, the validity l·f the offie:nl acts taken i. conclusively 
c.tablished. Town of Susanville tI. Long, 144 Cal. 362, 77 Pao. 981 
(1904); People v. Hecht, 105 Cal. 621, as Pac. 041 (1895); People v .. 

'SaSlovich, 29 Cal. 480 (1866r. 'rhus, the "ases applying sub<iivision 14 
are erroneous in indicating that the official acts of a person acting in a 
puhlic office may be attacked by evidence ~uffi"ient to overcome the 
presumption of a valid appointment. These cases can be explained only 
on the ground that they have o"erloolt~d the de iacto doctrine. 

In cases where the presumption might have some silffiifleance-easea 
where the party occupying the office is asserting .ome right of the offiee
holder-:-the presumption has been held inapplicable. Burke 11. Edgar, 
67 Cal. 182,7 Pac. 488 (1885). . 

8ubdiviswn 18. No ease has been found where subdivision 18 has 
had any effect. The doctrine of rL'8 judicata determines the issues eon- . 
eluded betweeu the parties without regard to this presumption. PamsU 
v. Hahn, 61 Cal. 131, 132 (1882) (U And the judgment M rendered .•• 
ir conclusive upon all questions involved in the action and upon which 
it depend.,' or upon matters which, undm- the issues, might ht>ve beeJl 
litigated and decided in the case .••• "). . . 

SuQdivi;iQtI JlO. The cases have used this "presumption" merely 
as a justification for holdin!! that evido"co of a business custom will 
sust~in a finding that the ""stom 'lVM followed on a particular oooasion. 
E.!]., Robinson v. Pllla, 28 Cal.2d 664, 171 P.2d 430 (1946); .American 
Oa" Co. v. Agricultural Insur. Co., 27 Ca!. Apr. 647, 150 Pac. 996 
(1915). p' • 3 P I lSAprovldes for iIle admlSl]ibUity of bUBlDeBS 
custom evidence to prove that the custom was followed 01) a particular 
occasion, FalliS ISS 1100 4 ' ... i = I AU LIS Pas' .. , , 'h.p",j: 
f pI ~e!117 II I_PI··il.· u11t' u QIlIF _I. ..... i~. ___ , __ s 1 » roo 
IIIIWpe,;';-'i,lJIi f m e-._ Cw t 5 P ) , t 7' I I'., 
Ih 81' i. There

f 
11 is nOd rbeason tjo :omp"j the trie,: of fTlthct to ./idud that

f t e eust~m was 0 owe y app ymg a presumptJon. e"'I'l enee 0 
.the custom may be strong or w~ak, and the trier of fam should be 
free to deeide whether the custom was' followed or not. No case has 
been [ollnd giving a pre!.umptivc eil'ect to evidence of r. bU'lilleSS custom 
ullcler su bf1ivisioll .20. .. 

,.(,~-,------, 
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S"bdluisio71 22. The pnrpose of s"hdivision 22 &;>pears to have been 
to compel I\n aecommo1ation endorser to prove that he' endorsed in 
accommodation of a subseqnent party to the instrument and Mt in 
accommodation of the maker. See, .'.g., Pacific PMtlana C.>7I6"/ Co. v. 
Rei"ecke, 30 Cal. App. 501, 158 Pac. 1041 11916). The liability of 
accommoaathm .~ndor~rs is now fully c(~vered by the Commercial Code. 
Accommodation is a ddeMe which mlll!t be established by the defend. 
ant. COM. CODle §§ 3307, 3415(5). Hence, subdivision 2:'>' is no longer 
necess&.rll'. 

J..)'W(II'o:swn ...:~. .Lh\f~rHt~ Snn(11V1Hon 2.J, tHe t.:rliumnm ~(lUl"t~ uave
refused to apply the prc>s\1mption or identity of p~rson from identity 
of the name when the name 1. common, E.g., Poopl" v. Wong So.ng 
L''''{j, 3 Cn!. App. 221, 224, 84 Pac. 8·13, No (1906: •. The mntter should 
be left to inference, for the .h'ell"th of the inference will depend in 
particular eases on w}leth~r th{' Halu.(> i1i ('Gmmou Or unusUAl. 

Subdi,Ji.,ion 27 ha" been rarely cited in the report.ed caSe!! since it 
.... a. enACted in 1872. It has been applied to situations. where It state. 
mmt has been mad" in the presence of a person who has .failed to 
protest to the rcpr,'senta!ions in the Rtat..,ment. The apparent acqui. 
eseence in the .tatement hns been held to be proof of belief in the 
truth of the statement. Estate of Flood, 217 Cal.. 763, 21 P.2d 579 
(1933) ; Estate 0/ Clark, 13 Cal. App. 786, 110 Pac. 828 (1910). 

Althonrh it may be appropriate under some circum.tancea to infer 
from the lack of protest that a person·beli.we" in the truth of 8, state. 
ment made in hi~ prrs:ence, it is uude:'iirfible to requiTe such a conclu~ 
sion. The surrounding circumstan".s may vary Il'reatly from ease to 
case, and the trier of fact should be fl'~e to decide whether acquies
cenee resulted from belief or from .ome other cause. Cj. Matt. 27 :13·g 
(ReviRed Standard Versinn) ("Then Pilate said tD him, 'Do you not 
hear how many things they test;fy again.! you I' B.tt he gave him no 
answ(;r, not even to a single eha~~e .... "). 

Snbdi.";.,;on 2.9 has been citell in but olle appellate decision in its 
. 92·year history. It is unneceSj;sry in light of ,he doctrine of ostensible 

authority. See 1 WITKIN. St',n'ARY OF CALIroRNJA LAw, Agency and 
Emp/o.llmc"t §§ 49·51 (7th ed. 1960). 

Stlbdiv{,wn 30, in effect, declar ... thnt a marriage will be presllmed 
from proof of COhabitation and repute. 1'lIlo .• t'. P"l.,." 140 Cal. App.2d 
91S, 295 P.2.:l 907 (1956). Becan," reputntion eviden,'e may sometimes 
stron~ly indicate the existence of a marriage and at other times fail 
to do so, reqllir,nq a Jill"ing of a marriage from proof of such repu· 
tation' is unwarranted. The caReS lIa..-. sometimes refused to apply the 
pre"umption because of the weakne .. of the reputation evidence rolied 
on, E . .tate Df Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Cacioppo fJ. 

Trianyle Co., 120' Cal. App.2d 281, 260 P.2d 985 (1053). Discontinu
allce of the presumptioll will.not affeet the rule that the existenee of a 
marringe may be iuferred from proof of reputation. White ... Wkite, 
82 Cnl. 427, 430, 23 Pac. 276, 277 (1890) (" 'cohabitation and repute 
do not make marriage; they are merely items. of evidence from which . 
it may be in{orr.a that a marriage had been entered into' ") (italics 
in original). . 

Subdivision 38 has not been applied ill any reported case in ita 9\!.., 
year history. The substantive law relating to implied dedi~tion and 
dedica lion by presedption niAkes the presumption umiecessary. See 
2 WITKIN, Sm.OI.lll! OF CALIFOaNu.. LAw, RM1 Properly H.27·29 
(7th ed. 1960). . 
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Sec'.;icu ~967 (Repealed) 

Ce~ent. Sectien 1967 has uo substantive meaninG and is unnecessary. 

Section ~968 (Repealed) 

Comment. Section 1968 unnecessarily duplicates the provisions of 

Penal Code Sections 1103 and 1l03a. 

Section 1973 (Repealed) 

Comment. Section 1973 is unnecessary. It merely describes in 

evidentiary terms the statute of Frauds contained in Civil Code Section 

l621~. 

Sec"tion 1974 (Amended) 

Comment. The amendment to Section 1974 makes no substantive change 

in -che law; the amendment merely makes clear that :::ection 1974 is a 

substantive rule of law, not a rule of evidence. 

Section 1978 (Repealed) 

Comment. Section 1978 incorrectly states the existing law of 

Cal1:fornia. Certain things are declared to be "conclusive evidence" in 

other codes. See,~, COM. CODE § l20l{6}, (45). j.!oreover, the 

California courts have recognized tl~t some evidence ~ be conclUSive in 

the absence of statute: for a court., "in reviewing the evidence, is bound 

to exercise its intelligence, and in doing so must recognize that certain 

facts are controlled by immutable physical laws. It cannot permit the 

verdict of a jury to change such facts, because •• to do so would, in 

effect, destroy the intelligence of the court." Austin v. Newton, 46 

Cal. App. 493, 497, 189 Pac. 471, 11-72 (1920h Neilson v. Houle, 200 Cal. 

726, 729, 254 Pac. 891, 892 (1927). Nonetheless, the California courts 

have also relied upon this section to sustain a finding of paternity despite 
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undisputed blood-teat evidence sho\fing that the defendant could not have 

been the father of the child. Arais v. Ka.l.en!lnikoff" 10 Cal.2d 428: 74 

P.2d 1043 (1937). The Legislature subsequently rejected this decision by 

enac"Ging the Uniform Act on Blood Tests to Determine Paternity. Repeal 

of Section 1978 will remove the statutor~y basis for a similar decision in 

the rare case where such certainty is attainable> 

Sections 1980.1.·1980.7 (Repealed; 

Comment. Sections 1980,1-1980.7, which comprise the Uniform Act 

on D10ed'Tests to Determine Paternity, are recodified as Evidence Code 

Sections 890-896. 

Sec-~ions 1981-1983 (Repealed) 

COIllInent. Chapter 1 of Title 3, Part IV, of the Code of Civil Procedure 

consists of' Sections 1981 through 1983. These sections are discussed 

individually below. 

Section 1981 (Repealed) 

COIllInent. Sectl.on 1981 is superseded by Evidence Code Sections 500 

and 510. 

Sec'Gion 1982 (Repealed) 

Comment. Section 1982 is recodified a6 Evidence Code Section 1402. 

Sec-tion 1983 (Repealed) 

Comment. Section 1983 was held unconstitutional as applied under the 

Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has been 

applied but once by an appella-te court since the Morrison case was decided. 

People v. Cordero, 50 Cal. A:pp.2d 146, 122 P.2d 6413 (1942). Section 1983 

appears to have been designed principally to facilitate the enforcement 

of the Alien Land Law < Sino::e that law has been held unconstitutional 
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(Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 617 (1952» and has been 

repealed (Cal. Stats. 1955, Ch. 316 § 1, p. 167), ,scction 1983 should 

no longer be retained in the law of California. 

SecCion 1998 (Repealed) 

Comment. Sections 1998-1998.5 provide a special exception to the 

best evidence rule for hospital records. These sections are recodified 

as ~Yidence Code Sections 1560-1566. 

Section 1998.1 (Repealed) 

Comment. See the Comment to Section 1998. 

Sec·~ion 1998.2 (Repealed) 

Comment. See the Comment to Section 1998. 

Section 1998.3 (Repealed) 

Comment. Seethe Comment to Section 1998. 

Section 1998.4 (Repealed) 

Comment. See the Comment to Section 1998. 

Section 1998.5 (Repealed) 

Comment. See the Comment to ,section 1998. 

Section 2009 (Amended) 

Comment. Section 2009 has been amended to renec'~ the fact that 

sta'.;utes in other codes may also authorize the use of affidavits. See, 

~ PROBATE CODE §§ 630, 105. 

Section 2016 (Amended) 

Comment. The amendment of Section 2016 merely substitutes the general 

definition 01' "unavailable as a witness" used in the Evidence Code for the 

C substantially similar language in Section 2016. 
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Sections 2042-2056 (Repealed) 

Comment. Article 6 of Chapter 3~ Title 3, Part Iv, of the Code of 

Civil Procedure consists of Sections 2042 through 2056. These sections are 

discussed individuaJ.ly below, 

Section 2042 (Repealed) 

Comment. Section 2042 is superseded by Evidence Code Sections 320 and 

321. 

Section 2043 (Repealed) 

Comment. Section 2043 is substantially recodified in Evidence Code 
Section 7,(,{. 
Section 2044 (RepeaJ.ed) 

Comment. The first sentence of Section 2044 is recodified as Evidence 

Code Section 765. The second sentence is supersedeu by Evidence Code 352. 

Section 2045 (Repealed) 

Comment, The first sentence of Section 2045 is superseded by Evidence 

Code Sections 76q 761, and 772. The secona sentence of Section 2045 is 

recodified as Evidence Code Section 773. 

Sec'don 2046 (Repealed) 

Comment. The first sentence of Section 2046 is recodified as Evidence 

Code Section 762. The second sentence of Section 2046 is recodified dS 

Eviuence Code Section 767. 

Section 2047 (RepeaJ.ed) 

Comment, The last sentence of Section 2047 is superseded by Evidence 

Code Section 1237. The remainder of Section 2047 is superseded by Evidence 

Code Section 771. 

Secaon 2048 (Repealed) 

Comment. Section 2048 is superseded by EvidencE' Code Sections 767 and 

772. -1528-
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Section 2049 (Repealed) 

Comment. Section 2049 is inconsistent with and superseded by Evidence 

Code Section 785. See the Comn:ent ';;0 Section 785. 

Section 2050 (Repealed) 

Comment. Section 2050 is recodified as Evidence Code Sections 774 

and 778. 

Section 2051 (Repealed) 

Comment. Section 2051 is inconsistent with Evidence Code Sections 

780 and 785-788. The provision of Section 2051 excludinG evidence of 

particular wrongful acts is continued in Evidence Co<':.e Section 787. The 

principle of excluding criminal convictions where there has been a subsequent 

pardon bas been broadened to cover analogous situations in Evidence Code 

Section 788. 

Section 2052 (Repealed) 

Comment. The first clause of Section 2052 is superseded by Evidence 

Code Section 780(h). The remajnder of Section 2052 is inconsistent with 

Evidence Code Sections 768-770. See the Comments to those sections. 

Section 2053 (Repealed) 

Comment. Insofar as Section 2053 deals with the inability to support 

a uitness' credibility until it has been impeached, it is superseded by 

Evidence Code Section 790. Insofar as Section 2053 deals 1-lith the inadmissi

bility of character evidence in a civil action, it is superseded by Evidence 

Code Sections 1100-1104. 

Sec';;ion 2054 (Repealed) 

Comment. Section 2054 recodified in substance as Evidence Code 

Section 768(b). 
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Section 2055 (Repealed) 

Comment. Section 2055 is recodified as Evidence Code Section 776. 

Sec'oion 2056 (Repealed) 

Comment· Section 2056 is recodified in substance as Evidence Code 
Section 766. 
Section 2061 (Repealed) 

Comment. The first sentence of Section 2061 is recodified.in 

EviG.ence Code Section 312. The remainder of Section 2061 is superseded 

by Chapter 6 (commencing with Section 430) of Division 3 of the Evidence 

Code. 
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Section 0065 (Repeal e<"·2 

Gaument. The first cJ.'9.uce c:: ;')ec1:,Lm 2c63 J..~ s·,.:JC:::,scdeil ':yy EVidence 

Code Sec'i:ions 351 anil Sin. 
'-::tP.In~ciat n:::; d!IIi! $e1,ti:in)~::~~:;~L~ ;[ ,,<;r.~,,~,._ iO ,,;'h;'-~'2 to r 

'~h'e an fjJ]SV'f.!' ~.ti.:vin;:;':' ti..'nJrn.cl L S-1·lbj(~.ct ]:1111 to rH~!!-i;ln:;:.:~L:c....~_._~~~dEfl!':,(-_ ~ 
t f('ll~l~yj i,t i.s snpet'Se:d.l'~l :}y i:"4' 7 Ra_s.il iiJ lJ~sJing wiL~ tt.~ r" ::'e.c~~IO't\' '\~q 7 I 

, Hncrlmu:atlOH pr) \'Lf'g't:. '--
fJ'he l&ngun~ I'chitinJ to an answer ',vhi"}1 \von] J IlH\'( a t<:~-d8~lf~.V to 

de-grad~ the c:hm:'ne~e" oc the \"ittH>~:~ is n r;_nt', \-·.~~(lrY 'l'he l'l,', '1; liilg' "If 
thi~ lRng-uage seems to b~. .A wifHl".';;S HtU:4 tf':o;;-i~-'~" t..; ~!.·:n4 
m.c.rmunahng but dc-g!'".fl ' mg lil.flttel' thllt i:.;, ri~lf.1'nn'L to the- m~:.'~t5 :)f thl~ 
casc.[j 
e Cillri;; v, R"e!;e. 3.j Cal. f:,H (l:S(;~)) d'l'~lt(:h of i't·')"'.li~,' td"nll~rry: ,i:':f:;,Si;! Plat 

p)nintiff had imlll(.l::'11 trioti'I111S with X; }ird. X nl1l!-lt l~h~'"""" tif ... ad. 1··.·htj0ll~. 
thnl1.jth nn:!lw('r df!~rudjIlg) : S:on ('hez ':. ;:Ilj1i'J'int" l"oOlIl·t !.~,;{ (':11. /.""f1.~,l 1M:. 

'314 P.2r1 l~n no;rn 1'If'1l:11';l1'{' mllirlt,·[;Jt 1('f M' ;.::roL11'c] .)/ ('r-~I"\t}". d"fl·nd.1nt 
reyuiretl [0 aU:;;WN a~ to cl'lH'lty. dhf:it I~:':::~ . .:.;...!.:J 

<fiIcve~·thele8s th~-;"itn~:"l~-i~ priYileged. tG rei~l~'~ to tC~l.ify tn s~lCh 
matter when the matleT i!l rdevant: .only rur the llUrpm;t..: of impt:ach-
UlE"nt. lIowevl?r, this pri"ih~;..te :it'('lliS tJ h-::: lllr~~h~-~if not entif"c]v- r" • j .... CrJ.~"' SC!c-lr:()J'\ "',"',,·7 

i! 
...... , , . ~.. ~ · __ 'l:""'\oc.v.1 .... e ~ 

super nous. r(JvJU~s ... Ild a --t: ~~ .4, it.. "'f\~t""lt<'-.eo:. 

witness may not be inlpeached,.~y evidene~ 0 -'-~-r~&~ (" .. ('~nd ;..;ct: 

'~1Jt.'" '£,..£~,,; in Section 206¥'« § 1 ,n Amitk~ thl;-j)orthm -E.,,;d'I~'F "~~,., 
~-al'\"'h. e.~ r llanifestly, to th,~ extetlt thltt tile d('grading lTwtter l'efC'rrerl to ( 

I"""S-tallCfS ",. of Section 206D Ul1nc,'c'Mry. 'm 11 'J. 'I ! $ 9 ' "- "Mc\C>I 7i'7 
'- (,cV\,,~c?PH 17! .' 3' r HE 'r p' ?71-1: )!or.over, 

sine~ the ,,,.itllC8f:: h pl'ote(~t(>r1 ngllin,;t impl~:qchmcnt by ~\'irh:m(:c of 
• fv:et~~"lthong-h~ re~('"a]hlt! hand agai~'~t r~Jat~f't' wh

1
iC

1
h, i~hrle

gracllng 'It lR lrre .evant ~.ns to"'",;:c 110 Spe{'lBJ. ru e Pi neel e( .;, t~ forf' 

Seems to be little, if any, i->cope left to th~ •• (~(,,!;l'fLdiHg mllttt\t' n pri<:i-

c 

lege. For critichmlS of this;; p!"ivi1"gc1 se~ & 'rrl~!lfORF., E':mE!~CE S·~ 2215, 
2255 (McK"ugh:Vl1 r'w. 191)1); 3 WNC\IuRE, J<;VID"~'VB :" 984 ! ;)d ,.d. 
1~40); ..D.it!GoVl!e.'{J Sel.f-Cdmi-Mlfj.'"ilrJ a/If] ~':-'dl })i'~:'F;··'tc·il1j T,'.r.;iimMtY .• 
5 IOWA LAW BULL. J7,.!: (lH20). r:Phis privil~g(: SQ~tr.s :0 he !-;e~nolU in-
Yoked in California upinkm-q, a.nd: wh~n In;;ok,::>d, i,; arise~ tn ca..;es· in 
which the {!videnc:e if'. queRtion ronlet lJ.e (>xduu{'d merelv b~~ '\'il'tut} of 

. its irrelev~ney, or, ~Y vi.dlle or- BfCt.ioi! ::.!(()~t by vir~nt" \)f. both. St>e, 
for e:xamplft the iCllowmg (;fiSes: Pf{,pl-~ 'v. ~·rl7f,l:()1', 4U Cal.M 8'lS, 2'09 
P.2d 243 (1956) (horJllcicle -.:a~,e 1TIi:nlvit1!4 cro~;,;,-~'xt~mbHttion as to de· 
fendant's effort.<'l: to eV.Ilde military ser-dee; iteld .. irrele,'ar~t a,nd vi0!a~ 
ti'Vc of Sertion 2065) ; P('oplf. v. T. n~o:h TIii?!!, 15 CuI. ..tipp. 1~5, ~031 

114 Pac, -116, 4U:t (If'11:i (abortion Nt;o>;C 1'1 whJcn the l)los('trl.lting 'wit
ness was asken on Cl'[)S~-fXflmiliathm 'who WZ\.~ father of chifd; he"/.J.i, im
materw.l-·.,nd, if asked to dogmd", .. eqnaJT;<' inadm,"".ble") ; rtople 
v. Fong Ck""I], G Cal. Ap),. 587, 91 PR>', 105 fJoC7) '~efondant'E wit· 
neS!'; in :i!.tatutory rijpe ':ai'ie a,!:';?ed wheJn;,!I' the 'lfitnc~~ was seller of 
lotteJ.'Y tickets a.nd operatfJr of poke.r- gl'lma; held, jnll.)1''')!l-er, inter ali(7, 
on ground of S~:(:tk·ll 2ltfi.':;, ~iJt(', j1i}\\\'v(~r, the ad",'ilio·)w.l groundg f'::';l" 

exclusion, l.:iz., ~mmate!"jality tl!t"i 8edion 20:11. rI'hu::.., Section 20GS 
was not at alllleN~S?TH',y for the dl..~eision.). IIenee. this portion of Sec.:-
tioll 2065 is .uperJhlOhs . !) ,., ., 2 up,i,,!, 
_ . 7' " e,,·,o,*e~ ('..ed£.7~1. _ ~.e.tt6 2 

The remainder of ~'e"d,i8 supe",,,'ded by.B 
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Section 2066 (Repealed) 

Comment. Section 2066 is unnecessary in the light of Evidence Code 

Section 765, which restates the provisions of Code of Civil Procedure 

Section 2044, 

Section 2078 (Repealed) 

Comment. Section 2078 is superseded bw Evidence Code Sections 1152-

1154. 

Section 2079 (Repealed) 

Comment. Section 2079 is unnecessary because H repeats what is said 

in Civil Code Section 130. Moreover, it is misleooillG to the extent that 

it suggests that adultery is the only ground for divorce lfhich requires 

corroboration of the testimony of the spouses. 

Sections 2101-2103 (Repealed) 

Comment. Chapter 4 of Title 5, Part IV, of the Code of Civil Procedure 

conoists of Sections 2101 through 2103. These sections are discuSsed 

individually below. 

Section 2101 (Repealed). 

Comment, Section 2101 is superseded by Evi.dence Code Section 312. 

Section 2102 (Repealed) 

Comment. The first sentence of Section 2102 is recodified in Evidence 

Code Section 310. The second sentence of Section 2102 is superseded bw 

Evidence Code Section 457. 

Section 2103 (Repealed) 

Comment. Section 2103 is superseded bw Evidence Code Section 300. 
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CORPORATIONS CODE 

Section 6602 (Amended) 

Comment. This revision of Section 6602 provic'.eo, in effect, that 

the judge mBlf take judicial notice of the matters listed in amended 

Section 6602, and he is required to take such judicial notice if he is 

requested to do so and the party s,~plies him With sufficient information. 

See EVIDENCE CODE §§ 452 and 453 and the Comments thereto. 

The portion of Section 6602 "hich has been deleted is either unnecessary 

because it duplicates the provisions of Evidence Cede Sections 451 and 452 

or 1.Uldesixable because it conflicts lTith Evidence Code 1452. 

Section 25310 (Amended) 

Comment. The deleted language is inconsistent vi th Evidence Code 

Section 14520 See the Comment to that section. 

GOVERNME:NT CODE 

Section 11513 (Amended) 

Comment. The revision of the last sentence of Section 11513 is 

necessary because, tmder Division 8 (commencing wHh Section 900) of the 

Evidence Code, the privileges applicable in some aililinistrative proceedings 

are at times different from those applicable in civil actions. 

The substitution of of "other" for "direct" in the third sentence of 

subdivision {c} of Section 11513 mru.es no significant substantive change, 

but is desirable because "direct evidence" is not defined for the purposes 

of Section 11513. See the Comment to COm: CIV. PROC. § 1831-

Section 19580 (Amended) 

COIlI!De!lt" The amendment merely substitutes a reference to the correQt 

Evidence Code s;ction for the reference to the superseded Cede of Civil 

Procedure section. 
-1533- i 
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Section 34330 (Repealed) 

Comment. Section 34330 :i.s unnecessary. The matters to be noticed under 

Section 34330 may be noticed under Division 4 (commencing with Section 450) cf 

the Evidence Code, and that division provides the appUcable procedures for 

taking judicial notice. 

HEALTH AND SAFETY CODE 

Section 3197 (Amended) 

Comment. The revision of Section 3197 merely substitutes references to 

the pertinent Evidence Code sections that supersede subdivisions 1 and 4 of 

Code of ·Civil Procedure Section 1881. 

PENAL CODE 

Section 270 e (Amended) 

Comment. The revision of Section 270e merely inserts a reference to the 

pertinent sections of the Evidence Code. 
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.section 686 (.luneilded) 

COIIDllimt.. 3ection 6a6 se·t~, forth thtoJe 2x~~ptbHS to the right 
of a defendant in a criminal trial to confront the witness~" against 
him. 1'heElt: exeeJ,ltions. ~)orpo:t't to state th;~ -("'onditions under which the 
COlttt nJ:Cty 8ru1lit testimony taken at the prelimi!1ary hearing, tes~imony 
taken in a .:formr:r trial of tle action aud te8t~morry in a depo8itkj~1 that 
is admissibl~ Ulla;~ Penal Cede Section 882. Th~ ~"tiOll inaccuratdy 
sets forth the existing law, for it ids to provicle fur the admission of 
hearsay evidence ge1erally or for the e.dmj"ion of ta.timollY in ~. 
deposition tbe.t is admi.sibJe unMr Pen,l Code Sediolls 1345 and 1362, 
and its reference to t.he "cn(litions under. which E,,;d """"e. &,""~ 
admitted ullder Pellal Code Secti!"ln 882 i8 not a(:cur.ati~, c:..; ,,-.. :\ i O';S 1 
-"IIfl) covera the "tuations in which ~estilllouy in sMilier aetion or '2.<10 -.2. q 2. ' 
proceerullg" and tt'stirnouy at the preELliutu'y hearing is admissible as --a.... . 
exoeptiol!s to the hearsay rule, Section 686 J : ,? ·l;t'evlSed by eldh:.n 

_ ~,a'5 \:''''E>_" 
nating the 8pednc es-ceptions for th",," situations ana by substituting 
for them a gelleral cro;.;a rerext'n{<e to adroi.'::dible heargay. 1.'he ; 

1. •. utl .... ,_~.;ri!~O~f~t~h~e~~cO~"~:di:itiOro unr:er whid! a depositit.n may be admitted 
~ ailJ. ill l:eu ~f the deleted lunguage there .....-;l 

:'-!~~~~i;:~~1t!~ language that accurately provid.,. fnr the admissioll of 
- under Penal Code Sections SB2, 1345 ann 1362. l' I 7 
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Section 688 (Amended) 

Comment. The language deleted from Section 688 is superseded by Evidence 

Code Sections 930 and 940. 

Section 939.6 (Amended) 

Comment. The revision of Section 939.6 ma.kes no substantive change. The 

amendment, however, states more clearly and precisely the meaning that has been 

gi'Jen the section by the California courts. See, e.g., People v. Fre),ldenb?rg, 

121 Cal. App.2d 564. 263 P.2d 875 (1953). 

CROONAL PROCELURE §§ 175 J 228 (1963). , 

Section 961 (Amended) 

See also WITKIN, CALIFORNIA 

Comment. This revision of Section 961 makes clear that lI8tters that will 

be judicially noticed, whether such notice is mandatory or discretionary, ::leed 

not be stated in an accusatory ple«ding. See EVIDENCE CODE §§ 451 and 452. 

Section 963 (Amended) 

Comment, This revision of Section 963 makes the procedure provided in 

Evidence Code Sections 454-458 applicable when judicial notice is taken of the 

matter listed in Section 963. Note that, notWithstanding Evidence Code Section 

453, notice is mandatory if the private statute or ordinance is pleaded by 

reference to its title and the day of its passage, 

Section 1120 (Amended) 

Comment. Section 1120 requires a juror who discovers that he has personal 

knowledge of a fact in controversy in the case to disclose the same in open 

court. If he reveals such personal knowledge during the jury's retirement, the 

jury must return into court. The section then requires that the juror be sworn 
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as a \Ii'~nesl3 and examined in the p:'esence of the parties. 

The section does not make cl~ar whether this examination in the presence of 

the parties is for the purpose of determining if "good cause" "xists for the 

juror's discbargein accordance with Penal Code Section 1123 or whether this 

~nation is for the purpose of obtaining the juror's knowledge as evidence 

in the case. The circumstances under which a juror may testify in a criminal 

case are fully covered in Evidence Code Section 704. Therefore, Section ll20 

has been amended to eliminate the ambiguity in its p~ovisions and to provide 

assurance the juror's examination is to be used solely to determine whether 

"good cause' exists for his discharge. 

Section 1322 (Repealed) 

Comment. Section 1322 is superseded by EVidence Code Sections '710-973 and 

980-987. See the Comment to subdivision 1 of Section 1881 of the Code of 

CivU Procedure, which also is superseded by the same Evidence Code sections. 

Section 1323 (Repealed) 

Comment. The first clause of the first sentence of Section 1323 is su~~r

seded by Evidence Code Sections 930 and 940. The second clause is recodifiee. 

as Evidence Code Section 772(b). The last sentence of Sectionl323 is unnecessary 

because it merely duplicates the provisions of Article I, Section 13, of the 

California Constitution. The ls.st sentence is unnecessary also in the light of 

Evidence Code Section 446. 

Section 1323.5 (Repealed 

Comment. Section 1323.5 is superseded by Evidence Code Section 930, which 

retains the only effect the section has ever been given--to prevent the prosecu

tion from calling the defendant in a criminal action as a witness. See Peo~ 

v. Talle, 111 Cal. App.2d 650, 245 P2d 633 (1952). Whether Section 1323.5 
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,rovides a broader privilege than Evid~nce Code Section 930 is not clear, for the 

meaning of the phrase "persons accused or charged" is uncertain. For example, 

a witness before the grand jury or at a coroner's inquest is not technically 

a person "accused or charged," and Section 1323.5 would appear not to apply to 

such procedings. A person who claims the privilege against self-incrimination 

before the grand jury, at a coroner's inquest, or in some other proceeding is 

provided with sufficient protection under Evidence Code Section 913, for his 

claim of privilege cannot be shown to imPeach him or to provide a basis for 

inferences against him in a subsequent civil or criminal proceeding. 

section 1345 (Amended) 

Comment. section 1345 has been revised so that the conditions for admit

ting the depOSition of a witness that has been taken in the same action are 

consistent with the conditions for admitting the testimo~ of a witness in 

another action or proceeding under Evidence Codes Sections 1290-1292. 

Section 1362 (Amended) 

Comment. Section 1362 has been revised so that the COnditions for admitting 

the deposition of a witness that has been taken in the same action are consis

tent with the conditions for admitting the testimo~ of a witness in another 

action or proc~eding under Evidence Code Sections 1290-1292. 

PUBLIC UTILITIES CODE 

section 306 (Amended) 

Comment. The deleted language is inconsistent with Evidence Code Section 

1452. See the Comment to that section. 

-1538-


