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Memorandum 64-66 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Evidence Code-
Division lO--Hearsay Evidence) 

We have received no further comments on the hearsay division. There are, 

however, several important matters that remain to be considered. 

Court-made exceptions; People v. Gould; inconsistent statements 

At the last meeting, the Commission considered whether Section 1200 should 

permit the courts to continue to fashion exceptions to the hearsay rule. There 

were not enough votes to change the present policy of permitting the courts to 

continue to fashion exceptions. The Commission considered the fact that the prior 

identification exception created in People v. Gould will probably be continued 

C as a result of the decision to permit the courts to create exceptions; but there 

were not enough votes either to c.odify the Peopl.e v~ Gould exception (in order 

to JrSke our list as complete as possible) or to expressly deny the existence of 

c 

such an exception. The Commission indicated that it wished to consider the 

matter further. 

Related to the foregoing problem is the exception for prior inconsistent 

statements of witnesses. The Commission was concerned about the fact that this 

exception permits a prior identification inconsistent with the testimony at the 

trial to be shown as substantive evidence,wh1le.if the Gould excepticn is not con_ 

tinued, a prior identification vouched for by the witness at the trial would not 

be admissible as substantive evidence. There were insufficient votes to change 

the prior inconsistent statement exception; but the Commission asked the staff 

to report on the effect of the exception on trial practice. 

Inconsistent statements. We report on the exception for inconsistent 

statements of witnesses first because we think that the decision here has same 
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bearing on the decision to be made on the ~ matter. 

We all know, of course, that under existing law prior inconsistent state-

ments of trial witnesses are not substantive evidence. Section 1235 will change 

that rule. It is the existing law, also, that a party cannot iJnpeach his own 

witness in the absence of surprise, etc. Section 785 will change that rule. 

A corollary of the foregoing rules is that even in those situations where 

a party may impeach his own witness (surprise, etc.) he is not permitted to do 

so unless the witness has given testimony unfavorable to the party. The party 

may not iJnpeach merely because the witness has failed to give testimony the 

party expected--even though the party is surprised by the failure. People v. 

Mitchell, 94 Cal. 550 (1892). The reason for this rule is that the iJnpeaching 

evidence is irrelevant when the witness has not given testimony that is damaging 

to the impeaching party--there is no need to impair the credibility of a witness 

whose testimony is innocuous. 

A change in the inconsistent statement rule and a change in the impeach-

ment rule will also change the corollary rule just ttentioned for the inconsis-

tent statement will no longer be irrelevant sL~ce it is substantive evidence of 

the matters stated. 

We think the best way to illustrate the effect of these changes is to 

show how these rules would have operated in the decided cases. 

People v. Jacobs, 49 Cal. 384 (1874). J was convicted of 
burglary for the purpose of rape. Prosecution called K as a 
witness and asked if J had previously made threats that he would 
commit the Offense. K testified that nO threats were made. The 
prosecution claimed surprise, cross-examined K concerning such 
statements by J, and still failed to get the desired arswers. 
After laying the proper foundation, the prosecution called deputy 
sheriff D who testified that K had stated to him that J had made 
such threats. 

The Supreme Court reversed, for K had given no evidence 
damaging to the prosecution and the prosecution should not have 
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been permitted to impeach. McKinstry, J., in concurrence said: 
"But when a witness has not given adverse testimony, the party 
calling him ought not to be permitted to prove that he made 
statements which, if sworn to at the trial, would tend to lIl8.ke 
out his case. To admit the proof of such statements would enable 
the party to get the naked declarations of the witness before the 
jury as independent evidence." 

Under the Evidence Code, the decision would be affirmed be
cause the "declarations of the witness~ are "independent evidence." 

People v. Mitchell, 94 Cal. 550 (1892). C was shot to death 
about midnight while standing on the back porch of a saloon in Red 
Bluff. L was prosecuted and acquitted. M was then prosecuted for 
the murder and was convicted. B was called as a defense witness. 
B's brother was also charged with being implicated in the crime. 
B testified that he did not attempt to get money from H to aid L 
in fleeing and thus save his brother. The prosecution then called 
H who testified that B had asked for money to aid L's flight, but 
H testified that B did not say this was to save his brother. The 
prosecution was then permitted, after laying the proper foundation, 
to show that H had testified in the first trial--the trial of L for 
the murder--that B had said the money was to save his brother. 

The Supreme Court reversed, for H had not testified against 
the prosecution; he had "simply failed to testify to a fact which 
the district attorney thought he could prove by him." 

Under the Evidence Code, the trial court's rulings would have been 
correct. 

People v. Crespi, 115 Cal. 50 (1896). C was convicted of criminal 
libel. The publlcation compJ..ained of reported that A, a newspaper 
publisher, was paid by "the Camorra" to libel and vilify certain 
people. "The camorra" was supposed to be a confederation of Italians 
banded together for dishonest and dishonorable purposes. C called A 
as a witness in an attempt to prove the existence of the camorra and 
A's connection with it. He asked A if A had not stated--giving time, 
place, persons present--that he had instituted the prosecution of C 
at the instance of others. A denied making the statement. D sought 
to impeach with evidence of the statement, but the prosecution's ob
jection was sustained. 

The Supreme Court affirmed. "It was an attempt by a party to 
impeach his own witness, not because that witness had given hostile 
evidence which had taken him by surprise, but because he did not 
admit what was sought to be elicited from him. Indeed, he was 
apparently questioned for the sole purpose of impeachment. Such 
practice is not permissible." 

Under the Evidence Code, the trial court's ruling would be 
erroneous. 
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Thiele V. Newman, 116 Cal. 571 (1897). P recovered a 
judgment for treble damages for injury caused his land by a fire 
originating on adjoining land. The incident involved three 
parcels of property. P and D owned the outside parcels and R 
owned the middle parcel. D hired R to tend D's stock. R testi
fied that D told R to set fire to some grass on D's land. R also 
testified that, without instruction from D, R set fires on his own 
land because he thought it would make the grass better the follow
ing year. It was a fire set on R's land that escaped and injured 
p's land. p's theory was the R set the fire on R's land at D's 
direction and for D's benefit; hence, D was liable under respondeat 
superior. P was permitted to produce two or three witnesses who 
testified that R had said that the fire on R's land was set for the 
benefit of D. 

The Supreme Court reversed for lack of evidence to show that 
R set fire to his own land for the benefit of D. 

Under the Evidence Code, the prior statements of R would be 
admissible to prove the matters stated; but even so, it seems 
dubious that there was aDlf evidence of an agency on the part of R 
to set the fire in question. 

Albert v. McKay & Co., 174 Cal. 451 (1917). A was killed by 
machinery in a lumber mill where he was employed. There were no 
eyewitnesses. The plaintiff widow's theory was tJ;at the machine 
was negligently set in motion while A was working adjacent to it. 
There was abundant evidence that the machine was not stopped prior 
to the accident and, hence, that the machine was not negligently 
started. Plaintiff impeached one defense witness by showing that 
he had said shortly after the accident that the rrachinery had not 
been running and somebody must have started it after A had started 
working. The plaintiff recovered a judgment. 

The Supreme Court reversed for lack of evidence. The impeachi~ 
statement was held not tosu~~ort the verdict because it was not sub
stantive evidence. 

Under the Evidence Code, the impeaching statement would be 
substantive evidence. Whether the result of the case would be 
changed is uncertain. The facts recited by the court indicate a lack 
of evidence that the defendant knew or had reason to know A was where 
he was. 

People v. Brown, 81 Cal. App. 226 (1927). B was convicted of the 
murder of C. The prosecution claimed that B--or a co-conspirator-
struck C on the head and killed him. B claimed that C fell off a wind
mill tower and struck his head on a cogwheel. The prosecution called 
witness W (who had passed by at the time of the events in question) and 
asked him what he had seen. W replied that he had merely seen three 
cars parked there. After laying the proper foundation, including 
testimony by the distric attorney himself that W had told him that W 
would testify differently, the prosecution called three witnesses who 
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testified that W had said that he had seen C, the deceased, 
staggering out the back door "like a chicken with his bead 
cut off." One witness testified that he had asked W, "like 
a drunk man?" and that W had replied, "No, worse than that. 
Like a chicken with the head cut off." 

The D~ reversed, holding the admission of this testimony to 
be error. W. had given no testimony damaging to the prosecution; he 
had merely failed to testifY as expected. Hence, it was improper 
to permit his impeachment. 

Under the Evidence Code, the admission of this testimony would 
have been proper. 

People v. ZOffel, 35 Cal. App.2d 215 (1939). Z was prosecuted, 
and convicted, as an accomplice to an abortion-murder committed by a 
"defrocked" doctor (he had been cOIIV'icted of harboring John Dillinger). 
The prosecution's theory was that Z was living with the doctor and 
acting as his nurse. The doctor admitted that a woman had been living 
with him and acting as his nurse, but he denied that she was Z. TO 
prove the nurse and Zwere the same, the prosecution called the manager 
of the apartment house; but the witness testified that the nurse and Z 
were not the same person. The prosecution then called a detective who 
testified that the night Z was arrested the was taken to the apartment 
house and that the manager had then identified her as the woman living 
in the apartment. 

The D~ reversed for lack of evidence that Z was the nurse who 
participated in the abortion-murder, holding incidentally that prior 
identification evidence was insufficient to place Z at the apartment 
house because such evidence merely impeached, it did not prove the 
matters stated. 

Under the Evidence Code, this case might have had a different 
result. Certainly, the prior identification is substantive evidence 
under Section 1235. This case is an interesting one to compare with 
People v. Gould, for both involved prior identifications. If the 
reference to "law" is changed to "statute" in Section 1200, the prior 
identification involved here would still be substantive evidence; but 
if the witnesses at the trial confirmed the prior identification in
stead of denying it, the prior identification would be inadmissible 
hearsay. 

The foregoing cases amply illustrate the effect that Section 1235 will 

have on the conduct of trials. Whether the effect is good or bad depends on the 

relative reliability of the prior statements in comparison with the testimony 

elicited from the witness at the trial. Inflome of the cases appearing above, 

the out-of-court statements seem more reliable than the at-trial testimony. 
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c At least, it seems that the jury, seeing the witness on the stand and under 

examination, might be in a good position to evaluate the relative reliability 

of the in-court and out-of-court statements. 

There can be no doubt, however, that the change of the hearsay rule to-

gether with the change of the impeachment rule will have a dramatic effect on 

the way cases are tried. I was surprised to find as many cases as I did in 

which the result on appeal actually turned on the effect of inconsistent state-

menta as substantive evidence. It seems likely that a great many more never 

appear at the appellate level because correctly decided below, and less well-

settled doctrines can be argued for appeal purposes. It seems likely, too, 

that because cases cannot be tried at the present time by impeaching your own 

witnesses, cases just aren't prepared for that type of presentation. 

c The Commission may retain the proposal in Section 1235. Or, the Commission 

may repeal Section 1235 and let inconsistent statements be used for impeachment 

purposes only. We recommend, however, that Section 1235 be retained. The jury 

and judge have the witness before them subject to thorough cross-examination. 

They have as adequate a basis for determining the truth of the prior statement 

as they do of the in-court statement. 

The Commission might restore the impeachment rule. We do not recommend 

this course of action, for it represents a return to the idea that a party vouches 

for the witnesses he produces--and this idea, we have been advised, does not 

correspond with the actual facts. In truth, a party must use the witnesses 

available. He has no control over who has witnessed an event. The witnesses 

are not his champions nor are they on his team. He should be able to utilize 

such parts of their testifony as are of value to him and repudiate the rest. 

c The Commission might, too, retain only the rule that a party cannot im-

peach a witness with inconsistent statements if the witness has not testified 
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to any damaging facts. This would confine the hearsay exception, then, to 

those impeaching statements that would come in for impeachment purposes anyway. 

This change would preclude a party from proving his case by impeaching witnesses 

who have disappointed him by failing to testify as he desires. We recommend 

against such a provision, however, for the reasons stated above for not deleting 

Section 1235. 

Court-made exceptions; People v. Gould. There is little we can contribute 

here. The COllllIlission is familiar with the problem. The problem involves those 

previously made exceptions that the Commission has specifically considered and 

failed to approve. The only one we know of is the prior identification excep-

tion involved in People v. Gould. Unless the ~ rule is specifically repudi

ated by statute, Section 1200 will permit the court to create the exception again 

when the next case is presented involving the issue. 

If the ~ case is not to be specifically repudiated, the question is 

whether it should be given statutory recognition so that our catalog of hearsay 

exceptions will be complete. We proposed a rule at one time limiting the Gould 

rule to those cases where the witness testifies that a true identification was 

made at the prior time and the witness, because of memory failure, is unable to 

repeat the identification at the trial. The only question under such a rule is 

the reliability of the evidence of the prior identification; and since that must 

be proved by a percipient witness, the problems of reliability are no greater 

and no less than they are with any other kind of eyewitness testimony. 

Police re-ports 

At the last meeting, the Commission instructed the staff to add a provision 

to both the business records rule and the official records rule excluding law 

enforcement Officers' reports from criminal actions. We have added such a pro-

vision, but we used the term "peace officer" because it is the more precise term. 
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Since this action was taken without benefit of a research study to indicate the 

extent to which such reports are admissible or inadmissible under existing law, 

we thought we should provide such a report. It may be that there are more re-

fined ways of eliminating the abusive use of police reports--if there is any--

than by excluding them altogether. Mter all, in some cases, such reports may 

be valuable to the defense as well as to the prosecution. Such a report, made 

by an unavailable officer, may contain a declaration against penal interest 

implicating another instead of the defendant, just as such a report may contain 

an admission by the defendant implicating himself. Then, toe, it may be impor-

tant tc either defense or prosecution to prove that the reported arrest toek 

place or took place at a particular time noted in the arrest report. 

The following discussion considers civil as well as criminal cases; but, 

c=: as Justice Peters once noted in a different context (pre~tions), unless some 

c 

provision of law expressly provides otherwise the rules of evidence in criminal 

cases are the same as they are in civil cases. people v. Hewlett, 108 Cal. 

App.2d 358, 374 (1951); Pen. C. § ll02. Hence, restrictions on the admissibility 

of police reports developed in civil cases are applicable to criminal cases as 

well. 

There are two bases for the admission of official documents under existing 

law: Section 1920 of the Code of Civil Procedure and the Uniform Business 

Records as Evidence Act. Nilsson v. State Personnel Board, 25 Cal. App.2d 699 

(l938)(admitting State personnel record prior to enactment of Uniform Business 

Records Act. Nicbols v. McCoy, 38 Cal.2d 447 (1952)(a~itting reccrd of test 

made. in ccrcner's cffice as a business record). 

Section 1920 states no conditions of admissibility for official records. 

It says they are prima. facie evidence of their contents. Despite the unqualified 

statement in Section 1920, "[ilt has been held repeatedly that those sections 
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h920 and 1926] cannot have universal literal application." Chandler v. 

Hibberd, 165 Cal. App.2d 39, 65 (1958). 

Before exploring the basis upon which the courts admit some official 

reports and exclude others despite the un~ualified statutory language, we will 

look at the Uniform Business Records Act. Section 1953f of the Code of Civil 

Procedure (the operative section of the act) requires the court to find that 

"the sources of information, method and time of preparation were such as to justi-

fy its admission." In giving meaning to this vague standard, the courts have 

held that the person making the record have "had personal knowledge of the trans-

actions or obtained such knowledge from a report regularly made to him by some 

person employed in the business whose duty it was to make the same in the regular 

course of business." Gough v. Security Trust & Savings Bank, 162 Cal. App. 2d 90 

C (1958). 

c 

This standard has been applied to official reports--including police and 

similar reports--whether the report is offered under the official reports excep-

tion in Section 1920 or the business records exception in Section 1953f. Thus, 

a transcript of the testimony given at a coroner's in~uest, although an official 

report, is inadmissible while the coroner's report of matters known to him is 

admissible. People v. Lessard, 58 Cal.2d 447, 455-456 (1962). A fire inspec-

tor's report on the origin of a fire in inadmissible when the report indicates 

that it is not based on personal knowledge of the inspector. Harrigan v. 

Chaperon, 118 Cal. App.2d 167 (1953). In Behr v. County of Santa Cruz, 172 Cal. 

App.2d 697 (1959), the court held that a fire ranger's investigation report of 

the origin of a fire was inadmissible as a business record because based on hear-

say, and that the report was still inadmissible if the ground urged was Section 

1920 of the Code of Civil Procedure ("The above mentioned code sections [§§ 1920, 

1926] could never have been intended to apply to reports based entirely upon 
hearsay" ). 
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As a result of the foregoing doctrines, the courts have repeatedly 

held that police reports are allJOst always inadmissible. In MacLean v. 

City & County of San Francisco, 151 Cal. App.2d 133 (1957), the court 

indicated that most such reports are inadmissible because based on the 

description of witnesses and others at the scene of the accident.. 

"Such informants, of course, have no business duty to render reports 

to the police." At p. 143. The court indicated that either a police report 

should show on its face that it is based on personal lmowledge or a 

qUdlifying w~tness should so testify if it is to be held admissible. 

Hoel v. City of Los Angeles, 136 Cal. App.2d 295 (1955), is to the 

same effect. Holding a police report inadmissible, under both Sections 

1920 and 1953f, the court said, "The extract from the report which was 

received at bar was essentially hearsay, ~s counsel for both sides 

asserted; it was not admissible under the suggested exceptions to the 

hearsay rule " At p. 310. 

In contrast with the foregoing cases, however, Harris v. Alcoholic 

Bev. Con. Appeals Board, 212 Cal. App.2d 106 (1963), held that police 

reports ~ admissible to prove the matters known to the police officer 

making the report--such as the fact that an arrest was made. The question 

before the court was whether a particul~r bar constituted a law enforcement 

problem because of the large number of arrests for drunkenness made on the 

premises. The licensee produced testimony that few if any arrests for 

drun.',enness were made on the premises. In rebuttal, the ABC Department 

introduced 101 arrest records of the San Francisco Police Department. 

To show that the arrests were not frivolous, other records showing the 

conviction of the arrested persons for drunkenness were also introduced. 
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One other matter should be noted in regard to the business records 

and official records exceptions as they have been developed by the courts. 

Under neither exception is an incompetent opinion admissible merely 

because it appears in an appropriate record. People 'T. Terrell, 138 

Cal. App. 2d 35 (1955), held that a diagnosis of "prob. criminal abortion" 

was inadmissible even though contained in a hospital record otherwise 

admissible as a business or official record. 't I Jt constituted a conclusion 

to which the doctor who made the notation could not have testified to if 

called as a Witness." Similarly, in Hutton v. Brool,side Hospital, 213 

Cal. App.2d 350 (1963), a nurse's notation in a h:)spital record that a 

patient "seemed too ill to be moved" was held inadmissible because the 

matter stated "was not one upon which the nurse "las qualified to give an 

opinion." In Pruett v. Burr, 118 Cal. App.2d 188, 200 (1953), the court 

quoted the following with approval: 'but records of investigations and 

inquiries conducted either voluntarily' or pursuant to requirement of law 

by public officers concerning causes and effects, and involving the exercise 

of judgment and discretion, expressions of opinion, and the making of 

conclusions, are not admissible in evidence as public records." 

In the light of the foregoing, there does not appear to be any abusive 

use of police reports sanctioned by the cases under the existing law. The 

amendments made to Sections 1271 and 1280 at the last meetinc were 

apparently designed to keep out official reports that dre not admitted 

under existing la". They resulted from a fear that the change in the 

statutory language from that of Section 1920 to that ·of Section 2180 would 

encourage the courts to admit reports based on hearsay. 

To meet this problem, Sections 1271 and 1280 might be amended to 

incorporate the limitation that the reports admissible under those sections 
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be based on the person~l knowledge either of the recorder or of a person 

whose business or official duty it waS to Dldke such reports in the regular 

course of the business or office. 

Such an amendment would meet precisel,' the problem that subdivision 

(b) of each section was aimed at. The present solution to the problem is 

too broad. Where alibi is in issue, either the prosecution of the defense 

might want a particular arrest report admitted to prove or disprove the 

claimed whereabouts of the defendant. We think that a police report should 

be admitted to prove such a matter just as a hotel register is admitted 

under the business records exception for the same purpose. 

Section 1203--cross-examination 

One minor defect seems to be present in the cross-examination section. 

As a matter of policy, we think that a party should have the right to 

cross-examine a hearsay declarant--whether a party, witness, etc.--if the 

party would otherwise have the right to cross-e~ne the declarant in the 

action. For example, in a multi-party case, P may introduce WitnEsS V's out-

of-court statement. D, the party who called l'i originally, should not be 

permitted to cross-examine ,1 concerning the statement as ,I is his witness. 

But the rationale underlying Section 1203 indicates that defendant E, who 

is adverse to defendant D, should have the right to cross-examine W concerning 

the statement even if the subject involved was not cov~red on D's direct 

examination of W. 

TO accomplish this, Section 1203(b) might be modified as follows: 

(b) Unless the party seeking to cross-examine the declarant 
has the right apart from this section to cross-examine the declarant 
in the action, this section is not applicable if the declarant is . • 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary J 
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DIVISION 10. lD'JlSAY EVIDENCE 

CHAPl'ER 1. GENliEAL PROVISIONS 

§ 1200. The hears§' rule. 

Comment. Section 1200 states the hears§' rule. The statement of the 

heal'S§, rule found here is based on the similar statement of the rule in 

Rule 63 of the Uniform Rules of Evidence. 

That hears§' evidence is inadmiSSible unless t;le evidence is within an 

excc~tion to that rule has been the law of Cali:ornia since the 

ea::.:liest days of the state. People :..r. DO~0, 29 Cal.2d 321 .. 

175 P.2d 12 (1946); Kilburn v. Ri'L;chie, 2 Cal. 145 (1852). Nevertheless, 

Section 1200 is the first statutory statement of the rule. Code of Civil 

Procedure Section 1845 (superseded by Evidence Code: 702) permits a witness 

to testify concerning those facts only that are peroonally known to him 

"except in those few express cases in which ••• the declarations of others, 

are aCmissib1e"j and that section has been considereo. to be the statutory 

basis for the hearsay rule. People v. Spriggs, 60 Ca1.2d _, _, 389 

P.2d 377, 380, 36 Cal. Rptr. 841, 044 (1964). It has been recognized, 

hOllever, as an insufficient basis for the hearsay rule. The sec'l.ion merely 

sOGa',;es the requirement of personal knowledge, and a 'fitness testifying to 

the hears§' statement of another must have persoDal knou1edge of that state

ment just as he must have persoDal knowledge of any other matter concerning 

which he testifies. Sneed v. Marysville Gas etc. Co., 149 Cal. 704, 708, 

87 Pac. 376, 378 (1906). 

·-1000- § 1200 
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"Hearsay eVidence" is defined in Sectionl200 as "evidence of a state-

ment made other than by a witness llhile testifying at the hearing that is 

offered to prove the truth of the ma·cter stated." Under existing case law, 

too, the hearsay rule applies only -;;0 out-of-court s·catements that are 

offered to prove the truth of the matter asserted. If the statement is 

o~Lered for some purpose other than to prove the fact stated therein, the 

evidence is not objectionable under the hearsay rule. ITerner v. State Ear, 

24 Cal.2d 6u, 621, 150 P.2d 892, 856 (1944); :::tlith v. l-illittier, 95 Cal. 

'Z(S, 30 Pac. 529 (1892). See WIT:mr, CALIFORNIA EVIDENCE §§ 215-218 (1958). 

The \lord "statement" that is used in the definition of "hearsay evidence" 

C is (~efined in Section 225 as "verbal conduct" or "nonvel'cal conduct • • • 

intended. ". as a substitute for ver"tal conduct." Cf., Rule 62(1) of the 

l'nifOl'Ll nules of Evidence. Hence, evic:.ence of a person' ~ out-of-court conduct is 

net ixcdmissible unaer the heersay rule expressed in Section 1200 unless that 

conLuct is clearly assertive in character. Nonassertive conduct is not hearsay. 

Scme California cases have reGarded evidence of nonassertive conduct as 

hearsay eVidence if it is offered to prove the actor's belief in a particular 

fac·c as a basis for an inference that the fact believed is true. See, e.g., 

Estate of De Laveaga, 165 Ca:l. 607, 624, 133 Pac. 30"i, 314 (1913)( Jlthe 

manner in ~Thich a person whose sanity is in question l1as treated by his 

family is not, taken alone, competent SUbstantive evidence tending to prove 

insanity, for it is a mere extra-judicial expression of opinion on the part 

c of the family"); People v. Mendez, 193 Cal. 39, 52, 223 :;'ac. 65, 70 (1924) 

("Ci.;.'cumst.a/:lces of flight [of other :persons from the scenc of a crime 1 are 

in ·":le nature of confessions ••• cnd are, therefore, in the nature of hearaa,y 

evii:.cnce If). 
-1001-



Prepared for Sept.1.964 Meeting 

Other California cases, however, have admitted evidence of nonassertive 

C conL.uct as evidence that the belief (5iving rise to the conduct was based 

c 

c 

on :::a.ct. See, e.g., People v. Reifenstuhl, 37 Cal. ---,'1'. 2d 402, 99 P. 2d 

564 (1940)(hearing denied)(incominG telephone calls rrcade for the purpose 

of placing bets admissible over hearsay objection to prove that place of 

reception was bookmaking establishment). 

Under the Evidence Code, nonassertive conduct is not regarded as hearsay 

fo" -;"'0 reasons: First, such conduct, being nonassertive, does not involve 

the veracity of the declarant; hence, one of the principal reasons for the 

hearsay rule--to exclude declarations where the verucity of the declarant 

c~,,-~ot be tested by cross-examination--dces not apply. Second, there is 

frequently a guarantee of the trustlrorthiness of the inference to be dralID 

frOll such nonassertive conduct because the actor has based his actions on 

the correctness of his belief. To put the Illatter another "ay, in such cases 

actions speak louder than words. 

Of course, if the probative value of evidence of nonassertive conduct 

is outueighed by the likelihood toot such evidence Hill confuse the issues, 

mislead the jury, or consume too much time, the judGe may exclude the evidence 

under Section 352. 

Under Section l2OC, exceptions to the hearsay rule LlaY be found either 

in statutes or in deciSional law. This continues the pre-existing California 

lalT; for inasmuch as the rule exclu<ling hearsay was not statutory, the courts 

have recognized exceptions to the rule in addition to those exceptions 

expressed in the statutes. See, People v. SpriggS, 60 Cal.2d -' -' 389 

P.2<l 377, 380, 36 Cal. Rptr. 841, 844 (1964). 

§ 1201. Multiple hearsay. 

Comment. Section 1201 makes it possible to use admissible hearsay 

to prove another statement was made that is also admissible hearsay. For 

example, under Section 1201, an o:::ficial reporter's tracscript 
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of the testimony at c~.nother t.ri2J. I!12.y be use .... ~_ to p-rcve the nature of the 

testimony previously given (Section 1280), the former testimony mdY be used 

as ,learsay evidence (under Section 1291) to prove "c;:at a party made an 

admission. The admission is admissible (Section 1221) to prove the truth 

of -C.le matter stated. Thus, under Section 1201, tlle evidence of the 

admission contained in the transcript is admissible because each of the 

he'Esay statements involved is witl:in an exception ·~o the "earsay rule. 

Although no California case has been found where tile admissibility of 

"multiple hearsay" has been analy~e(1. and discussed,~he practice is 

apFa.rently in accord with the rule Gtated in Section 1201 See,~, 

People v. Co1lup, 27 Cal.2d 829, 167 P.2d 714 (1946)(transcript of former 

testimony used to prove admission). 
Section 1201 is based on Rule 66 of the Uniform Rules of Evidence. 

§ 1202. Credibility of hearsay declarant. 

Comment. Section 1202 deals llith the impeachment of one whose hearsay 

statement is in evidence as distine:;uished from the impeacl;ment of a witness 

who llas testified. It has two purposes. First, it Llakes clear that such 

evi,~ence is not to be excluded on ·"l:e ground that it is collateral. Second, 

it mrures clear that the rule applying to impeachment of a llitness--that a 

wi·:"le88 may be impeached by a prior inconsistent statement only if he is 

• provided with an opportunity to explain it--does not apply to a hearsay, 
• 

declarant. 

The California courts have permitted a party to impeach hearsay evidence 

given under the former testimony exception with evidence of an inconsistent 

statement by the hearsay declarant, even though the declarant had no 

opportunity to explain or deny the inconSistency, ,,;,cn the inconsistent 

sta·cement was made after the former testimony was Given. People v. Collup, 

'Zf Cal.2d 829, 167 P.2<l 714 (1946). The courts ::m-e also permitted d.ving 
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declarations to "be impeached by eviuence of contradictory statements "by 

tl,e "eceased, although no foundation was laid. People v. La,lrence, 2l. Cal. 

36::: (1863). Apparently, hmlever, J;'ormer testimony ll'.ay no'c "be impeached by 

eviClence of an inconsistent statement made prior to the former testimony 

unless the ,,'ould-"be impeacher either did not know of the inconsistent 

statement at the time the former testimOny was given or provided the 

declarant with an opportunity to ,'\eny or explain tb'! inconsistent statement. 

People v. Greenwell, 20 Cal. App.2(1. 266, 66 P.2d 671~ (1937) as limited by 

People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946). 

Section 1202 substitutes for this case law a uuiform rule permitting 

a ,lear say declarant to be impeached by inconsistent statements in all cases, 

whe'~lle:z- or not the declarant 1>.s.s been given an oppOl"tunity to deny or 

explain the inconsistency. If the hearsay declaran'~ is unavailable as a 

"H"ess, the party against whom the evidence is admitted should not be 

dep:z-ived of both his right to crose-examine and his right to impeach. Cf., 

People v. Lawrence, 2l. Cal. 368, 372 (1863). If the hearsay declarant is 

available, the party electing to use the hearsay of such a declarant should 

have the burden of calling him to e~:pla.in or deny any alleged inconsistencies. 

Of course, the trial judge may curb efforts to impeach hearsay declar-

ante if he determines that the ing,uiry is straying into remote and collateral 

ma'tcers. Section 352. 

Section 1202 provides that inconsistent statew.cnts of a hearsay declarant 

may not be used to prove the truth of the matters s~a:Ged. In cmtrast, 

Sec'oion 1235 provides that evidence of prior inconsistent statements made 

by a trial witness may be admitted to prove the truc" of t;1e natters stated. 

Unless the declarant is a witness and subject to cross-examination upon the 
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su:Cject matter of his statements, "chere is not a sUfficient guarantee of 

the ~crustworthiness of his out-of-court statements to warrant their 

recc:::'"cion as substantive evidence unless they fall llithin some recognized 

e;:""ption to the hearsay rule. 
Section 1202 is based on Rule 65 of the Unifo"lli Rules of Evidence. 

§ 1203. Cross-examination of hearsay declarant. 

CCll!Illent. Hearsay evidence is generally exclude':; from evidence because 

of Ghe lack of opportunity for the adverse party to cross-examine the 

hearsay declarant before the trier of fact. People v. Bob, 29 Cal.2d 

321, 325, 175 P. 2d 12, 15 (1946). In some situations, hem'say evidence is 

afu.1Hted because of some exceptional need for the evidence and because there 

is seme circumstantial evidence of trustworthiness ";;bat justifies a violation 

of a party's right of cross-examination. People v. Lx'ust, 47 Cal.2d 776, 

785, 306 P.2d 480, 484 (1957); TUl'lley v. Sousa, 11:6 Cal. App.2d 787, 791, 

301~ P.2d 1025, 1027-1028 (1956). 

Lven tbough it is necessary or desirable to permit some hearsay evidence 

to be received without guaranteeing the adverse party the right to cross-

examine the declarant, there seems to be no reason to prohibit the adverse 

par"cy from cross-examining the declarant altogether. The policy in favor 

of cross-examination that underlies the hearsay rule, therefore, indicates 

tha"c the adverse party should be accorded the right to call tr.-:: dccbro.nt 

of n. statement that has been received and to cross-examine him concerning 

the Gubject matter of his statemen~. 

Hence, Section 1203 has been included in the ~,idence Code to reverse, 

insofar as a hearsay declarant is concerned, the trcditicr.al rule that a 

witness called by a party is a witness for that Pai·ty and roay not be cross-

examined by him. As a hearsay declarant is in prac~ical effect a witness 

-1005- § 1202 
§ 1203 



c 

c 

c 

~epared for Sept~964 Meeting 

against that party, Section 1203 give", the party aGainst uhom a hearsay 

sta-~ement is admitted the right to call and cross-examine the hearsay 

declarant concerning the subject matter of the hearsay statement just as 

he has the right to cross-examine the witnesses ",1:.0 appear personally and 

testil;r against him at the trial. 

§ 1204. Hearsay statement offered against criminal ~efendant. 

Comment. In People v. UnderlTOcd, 61 Cal.2d _, _ P.2d _, 37 Cal. Rptr. 

313 (1964), the California Supreme Court held that a prior inconsistent 

statement of a witness could not be introduced to ilapeach him in a criminal 

trial when the prior inconsistent statement "ould have been inadmissible 

as an involuntary confession if the Fitness had been ~Ghe defendant. Section 

- - 1204 a1'plies the principle of the tfnderwood decision to all hearsay statel!lents.-

§ 1205. Pretrial notice of certain hearsay statements. 

Comment. The introduction of hearsay evidence 1Iill, in many instances, 

deprive the party against "hom the evidence is offered of the right to 

cross-eexamine the hearsay declaran-i;. To compensate for this loss, Section 

1205 requires that the proponent of certain kinds of hearsay evidence 

prO-fide the adverse party with pretrial notice of his intention to offer 

the hearsay. The adverse party is -thus aff'orded the opportunity to 

inveatigate the accuracy of the perceptions and the veracity of the 

ori~inal declarant; and, in same cases, he "ill be able to require the 

appearance of the original declaran-t for cross-exaruination under Section 

18:)3. 

The kind; of hearsay mentioned in Section 1205 are liDited to those where 

the4e appears to be an especial ne~ to investigate the accuracy of the 

hearsay statement as dis-~inguishe~_ from the accuracy of the evidence of 

the s-tatement that is being offered. For example, business and official 
§ 1203 
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recoi'ds are included because these -liritings sometiG1CG contain medical 

diacnoses and similar opinions of declarants who ,.,-ill not be present to 

gh-e direct testimony. See, e.g., llcDowd v. Pig'n 1!histle Corp., 26 Cal.2d 

696, 160 P. 2d 797 (1945); People v. Gergel, 122 Cal.App. 2d 281, 265 P. 2d fJ) 

(1953). As U!1lr introduction of hesxsay of this na-i;uc'e deprives the adverse 

party of his right to cr:>ss-examinc the aut~ of s-c'_ch an opinion, he 

should at least have the opportuni-cy to investigate 'o:le sufficiency of 

the ",asis for the opinion. On the other hand, judo.:ents are excluded; for 

the veracity ot' the judge and jurors who determined the ma.-i;ters decided 

in -tl1e judgment is not really invo-lved. 

Section 1205 applies only to hearsay statements tll8.t are in -writing 

in order to provide easily identifiable categories of evidence that are 

subject to the notice requirement a.'1d, thus, to avoid any possibility of 

crea-ting a trap for litigants and -ecleir counsel. 

Section 1205 is based in principle on Rule 64 of the Uniform Rules of 

Evi(~el1 c e • 

§ 1206. lIc? implied repeal. 

Comment. -Although some of the statutes providing for the admission 

of hearsay evidence will be repealed when the Evidence Code is enacted, 

there >Till remain in the various cocles a number of statutes which, for the 

mos-;; pa.-rt, are narrmrly dra>rn to maJ.e a pa.-rticular type of hearsay evidence 

adLlissible under specifically limited circumstances. It is nei."tiber 

decirab1e nor feasible to repeal these statutes. Sec-cion 1206 makes it 

clear that these statutes will not oe impli~ ~epealed by the enactment 

of "ehe Evidence Code. 
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CHAPTER 2. EXCEFTIOHS TO THE HEARSt.Y RULE 

Article 1. Confessions and Admissions 

§ 1220. Confession or admission of criminal defendant. 

Ccmment. Section 1220 restates the existing 1a1T governing the 

adrJissibi1ity of the confession or admission of a defendant in a criminal 

ac-cicn. People v. Jones, 24 Cal.2d 601, 150 P.2d DOl (1944); People v. Rogers, 

22 Cal.2d 787, 141 P.2d 722 (1943); People v. Loper, 159 Cal.6, 112 P. 720 

(1910); People v. Speaks, 156 Cal. jepp.2d 25, 319 P.2c1 709 (1957); People v. 

Haney, 46 Cal. App. 317, 189 Fac. 338 (1920); People ':. Liscnca, 14 Cal.2d 

403, 94p.2d 569 (1939); People v. i'::;chley, 53 Cal.2d 160, 346 P.2d 764 (1959). 

See also Tentative Recommencl.ation and a Study Relatin[\ to the l.iniform Rules 

of >ridence (Artie] e VIII. HCA'rRfW- ;;'vj dene,,), 4 CicL. IlJ! 

REVISION COMM'N, REP., REC. & STUDITIS at 475-482 (1:;;63). 

JQthough subdivision (b) is tecP~ically unneccssary, for the sake of 

completeness it is desirable to give express recognEion to the fact that 

any rule of admissibility established by the Legislature is subject to the 

requirements of the Federal and Sta-l;e Constitutions. 

§ 1221. Admission of party to civil action. 

Comment. Section 1221 states existing law as found in Code of Civil 

Procedure Section 1870(2). The rationale underlyinc this exception is 

that the party cannot object to the lack of the right to cross-examine the 

declarant, since the party himself made the statement. Horeover, the party 

can cross-examine the witness who testifies to the party's statement and can 

deny or exple.i.ll the purported admis::;ion. The stateucnt need not be one which 

would be admissible if made at the hearing. See Silielc1s v. Oxnard Harbor 

Disc., 46 Cal.. App.2d 477, u6 P.2d 121 (1941). 
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§ 1222. Adoptive admission. 

Comment. Section 1222 restates and supersedes sutdivision 3 of Code of 

Civil Frocedure Section 1870. Sec Tentative Recommer.dation and a Study 

Re1a·~ing to the Uniform Rules of b'vidence (Article VIII. Hearsay Evidence), 

4 ChL. IAv/ REVISION COMM'N, REP., RbC. & STUDIES at 484 (lS63). 

§ ::'223. Authorized admission. 

Comment. Section 1223 provides a hearsay excelrGion for authorized 

a~issions. Under this exception, if a party authorized an agent to make 

state~ents on his tehalf, such statements may be introduced against the 

party under the same conditions as if they had been made by the party himself. 

Scccicn 1223 restates apd supersedes the first por-i;:'.cn of ~,-,bdivisicn 5 of Code 

c=: of Civil Procedure Section 1810. Tentative Reccmocendaticn and a Study Relating 

toche Uniform Rules of Evidence (!'.rticle VIII. Eecrsay Lvidence), 4 CAL. 

c 

W~ REVISION COMM'N, REP., REC. & STUDIES at 484-450 (1963). 

§ 1224. Admission of co-conspirator. 

Comment. Section 1224 is a specific example of a kind of authorized 

adLJ.ission that is admissible under Section 1223. '~'he statement is admitted 

because it is an Bet of the conspiracy for ,'hich the party, as B co-conspirator, 

is 1c~ally responsible. People v. Lorraine, 90 Cal. App. 317, 327, 265 Pac. 

893, (1928). See CAL. CONT. ED. EAR, CALIFORNIA CRIMINAL rAW PRACTICE 

471-472 (1964). Section 1224 restates and supersedes the provisions 

of subdivision 6 of Code of Civil Procedure Section 1870. 

§ 1225. Statement of agent, partner, or employee .• 

Co_ent. Section 1223 makes authorized extraj uQicial statements 

admissible. Section 1225 goes beyond this, makinG aLlJissible against a party 
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s~ecified extrajudicial stat~ta of an agent, ~artner or ~loyee, whether 

or root authorized. A statement is aC,"Ji tted under f,ec:;~on 1225, however, only 

if it "ould be admissible if made '0:]' the declarant aC, the hearing whereas 

nc such limitation is applicable to authorized adoicsions. 

The practical scope of Section 1225 is quite limited. The spontaneous 

statements that it covers are admissible under Section 1248, The self-

inculpatory statements which ~:t covers are admissible under Seetiou 1230 as 

declarations against the declarant's interest. Hhere the declarant is a 

witness at the trial, many other statements covered by Sec-tion 1225 would 

be admissible as inconsistent statements under Section 1235. Thus, Section 

1225 has independent significance enly as to I:I:aUthcrucd, nonspontaneous, 

noninculpatory statements of agents, partners and ~ployees .rho do not 

tesCoify at the trial concerning the matters within tlle scope of the agency, 

partnership or employment. For example, the chauf::'eur' s statement following 

an accident, "It wasn't my fault; the boss lost his head and grabbed the 

wheel," .rould be inaami ssible as a declaration ~st inc~erest under Section 

1230, it would be inadmissible as 8..l: authorized admission under Section 1223, 

it uould be inadmissible under Sec-1;:'on 1235 unless the employee testified 

inconsistently at the trial, it ,Ioulcl be inadmissible under Section 1240 

unle5'~ ,..,,<'IC' ""!'OIlte.nem.lsly I but it .. auld bo!,A.!odai1i!1;ible ~ Section 1225. 

Section 1225 is based on Rule 63(9)(a) of the Uniform Rules of 

E\'iC:.ence; and it goes beyond existing CaJ.ifornia la", as found in 

SUOLivision 5 of Section 1870 of t1:e Code of Civil l'rocedure (superseded 

by ::;vidence Code Section 1223). Under existing California. law only the 

s~Ga-~=ents that the principal has authorized the "'-''''eDt to make are admissible. 

Pe'GC1"SOn Bros. v. ifJineral King Frv_'-'c Co., ~40 Cal. 624, 14 Pac. l62 (1903). 
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There are two justifications for the limited e:c;;ension of the exception 

for agents r statements provided by Section 1225. :Tirst, because of the 

relationship "hieh existed at the ti!lle the statemelYC ,,(\S made, it is unlikely 

tha·c the statement 1.muld have been made unless it "ere true. Second, the 

existence of the relationship mEG,es it highly likely that the party will be 

able to make an adequate investicatio::l of the sta"ten:ent llithout having to 

resort to cross-examination of the C!eclarant in open court. 

§ 1226. Statement of declarant 'Those liability Cll: 1:/;re",cl; . .of duty is in issue. 

Cownent. Section 1226 restates in substance a hea=saJ' exception found 

in Jection 1851 of the Cede of Civil Procedure (superseded by Evidence Cede 

Sections 1226 and 1302). Cf;; Butte County v. MorGan, 76 Cal. 1, 18 Pac. 

115 (1088); Ingram v. Eob Jaffee Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956); 

StanG.ard Oil Co. v. Houser, 101 Cal. r~pp.2d 480, 225 P.2d 539 (1950). Section 

1226, hmTever, limits this hearsay exception to civil actions. Much of the 

evic1.ence wi thin this exception is also covered by ,'':;ccticn 1230, ,.-hich n:akes 

aClmissib1e declarations against ir:ce:rest. However, ·co be uWnissible under 

Sedion 1230 the statement must have been against ·;;I:c ueclarant I s interest 

when made whereas this requirement is not stated i.n J.ecticn 1226. A 

comparable excepticn is found in Rule 9(c) of the l:nifcrm Rules of Evidence. 

:Code of Civil Procedure Sec'cion 1951 has been co:tstrv.ed to admit 

sta·~ements of a declarant whose bl'each of duty gives rise to a liability 

on the part of the party against vilOm the statements are offered. Nye & 

Nissen v. Cen1;ral etc. Ins. Corp., 1 Cal. App.2d 57C} 163· ?2d 100 

(1~45). Section 1226 of the Evidence Code refers specifically to 
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"breach of duty" in order to admit Gtatements of a CeClarallt whose breach 

of (luty is in issue without regard ~~o whether that ;",,'each Gives rise to 

a liability of the party against ;rholl the statements are offered or 

merely defeats a right being asser-Led by that part;,-. For eo,:ample, in 

Ineram v. Bob Jaffe Co., 139 Cal. APP·2d 193, 293 P.2d 132 (1956), a statement 

of a person permitted to operate s vehicle was admiV"ed acsinst the owner 

of '''he vehicle in an action seekinc to hold the owne1" liable on the deriva-

tive liability of vechicle owners eB'~abl1shed by Vehicle Code Section 

171::;0. Under Section 1226, the st&':;ement of the declarant '.rould also be 

aCluissible against the ower in an action brought b;,' the OImer to recover 

for Ci.aJJJage to his vehicle .There the defense is base<7. on the contributory 

neGligence of the declarant. 

Section 1302 supplements the rule stated in Sedion 1226. Section 1302 

penuts the admissior. of ju4!;llents c..:;ainst a third l?erson ,·,ben one of the 

issues between the parties is the liability, obligs':;ion, or duty of the 

third person and the jud@n.ent dctel"~Jines that liability, obligation, or 

duo". TOGether, Sections 1226 and 1302 codify the ;,oldir>.{lc of the cases 

applying Code of Civil Procedure Gc:c"vion 1851. See Tents':;ive RecOlllI!lendation 

anD. a Study Relattng to the Uniform Rules of Evidence (J~-Gicle VIII. 

Hearsay Evidence), 4 CAL. IAW REVI:::ION COMM'N,. REP., ESC. & STUDIES at 

§ 1227. Statement of declarar.t whose right or title is in issue. 

Comment. Section 1227 expres3es a ccmmon lalT exception to the hear-

say rule that is recognized in part in Code of Civil Prooedure Section 

184S. Section 1849 (which is supel'seded by Section 1227) l?ermits the 
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sta:~em.ents of predecessors in interest of real propcl"~y -GO be admitted 

against the successors; however, the California casee follcy.T the general 

rule of permitting predecessors t 3-ca;'cements to be aCxuttcd against successors 

of either real or personal property. Smith v. Goe-cL2, 159 Cal. 628, 

115 Pac. 223 (1911); 4 Wigmore, Evidence§§ l082 e-G seq. (3d ed. 1940). 

Section 1227 supplements the Tule provided in ,.iaction l226. Under 

Sec°oion 1226, for example, a party suing an executo.' on an obligation 

incli.l'red by the decedent prior to Lis death I1By in-croduce admissions of 

the "ocedent. Similarly, under Sec-i;ion 1227, a part;' sued by an executor 

on an obligation claimed to have beon cued to the decedent may introduce 

admiGsions of the decedent. 

It shQuld be noted that, under subdivision (0), "statements made before 

tHle accrued in the declarant wiD. not be receivable. On the other hand, 

the -eime of divestiture, after which no statements could be treated as afutis

siens is tl1e time when the party 8.[;ainst whom they are offered has by 

his Olm hypotheSiS acquired the title; thus, in a suit, for example, between 

A's lleir and A's grantee, A's statements at any time before his death 

are receivable aginst the heir; but only his statements oefore the grant 

are receivable against the grantee. ,-, 4 Wigmore, [i'ii(1ence § 1082, 

p. 153 (3d ed. 1940). 

Despite the limitations of Section 1227, some s-i;atements of a grantor 

mac,e after divestiture of title 'will be admissible; but another tbeory 

of arunissib:ll.:ity must be found. For example, later s-i;atements of his state 

of mind may be admissible on the issue of his intent. Sections 1250, 

125l. And ,,,here it is claimed thae a conveyance Iras in fraud of creditors, 

the later statements of the grantor JJ1l.y be admissii,le, not as hearsay, but 

-1010.2- § 1227 



c 

c 

c 

Rev. -for Sept. 2964 Meeting 

as evidence of tbe fraud itself. (Ci'. Bush & Mal.lett Co. v. Helbiog, 134 

Cal. 676, 66 Pac. 967 (1901)) or they may be admissible as declarations 

of a co-conspirator in the fraud {Cf. McGee v. Al.lell, 7 Cal.2d 468, 60 Po2d 

1026 (1936)). See generally 4:i:ynore: Ftidence 'j 1006 (3d ed. 

191:.0) • 

§ 1228. statement of declarant in.action for his lTronGful injury or death. 

Conunent. Under the pre-exist:L-,g California 1m" an aC.l~ission by a 

deccCent is not admissible against "is heirs or representatives in a 

wronGful death action brought by theIl. Hedge v. 17illiams, 131 Cal. 

455, 64 Pac. 106 (1901); Carr v. Dmcan, 90 Cal. Ap?2d 28:) 202 P.2d 

855 (1949); Marks v. Reissinger, J5 Cal. App. 44, 169 Pac. 243 (2917). 

The reason is that the action is a new action, not :'.lerely a survival of 

the decedent's action. 

This rule has been severely criticized and does not reflect the thinking 

of LlOst American courts. Carr v. Duncan, 90 Cal. L>:.,.2C. :::82, 285, 202 P.2d 

855, 856 (1949). Under Code of Cidl Procedure Sec"oion 1851 (superseded 

by ;]',idence Code Section 1226), the admissions of C\ (lcGc(~c:l'c are admiSSible 

to ectablish the liability of his executor. Similarlf, "hen tbe executor 

brinGs an action for the decedent's o.eath under Code of Civil Procdtre 

Section 377, the defendant should oe permitted to introduce the admissions 

of the decedent. Without such a rule, in an actior. bet1-leen tuo exeCutors 

arising out of an aoc1dent killing ooth participants, the plaintiff 

executor 1-fould be able to introduce admissions of t:,C def(>1,dant' s 'decedent 

but tbe defending executor would be ,cable to introduce admissions of tbe 

pla:L~tiff's decedent. 
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Section 1226 changes the rule annOl.Ulced in the California cases and 

makes the admissions of the decedent admissible in -,,-rongi'ul death actions. 

It ~",ovi(1es a similar rule for the 8.1'lalogOUS C8.ses arisillG under Code 

of Civil Procedure Section 376. 

;Jection l228 recognizes tl'.at t:1cre is no reason, other than a technical 

procedural rule, to treat the a.ililissions of a plain·ciff' s decedent differ

ell~oly from those of a defendant's decedent in an action broUGht under 

Cooe of Civil Proc~dure Section 377. The plaintiff in a 1r.congful death 

case--and the parent of' an injured child in an action tmCier Code of Civil 

Procc'.ure Section 376--in reality stands so completely on ·"he rig..'lt of the 

deceased or injured person that sue:l person's admissions of nonliability of 

the defendant should be admitted aeainst the plain"c::'ff, e-,en though as a 

tec!ll1ical matter the plaintiff is asserting an indellenden-" right. 

§ 1.228 
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Article 2. Declarations Against Interest 

§ 1230. Decla.rat.ion agai~st int~'::~Dt. 

COlllDler,t. Section 1230 codif:;'e 3 the hearsay excc:gtion for declarations 

against interest as that exception has been deve1opec,_ in 'o;le California 

courts. People v. Spriggs, 60 Cal.2d ___ , 389 P.2d 377, 36 Cal. Rptr. 

841 (196~). It is not clear, hmrever, whether existing Im·r extends the 

declaration against interest exception to include statements that make 

the declarant an object of hatred, l"idicule, or social disgrace in the 

COLlliluni ty " 

Section 1230 supersedes the pal"tial and inaccurate statements of' the 

declarations against interest exception found in Code of' Civil Procedure 

Sec'oions 1853, 1870(4), and 1946(1). See People v. Spriggs, 60 Cal.2d at .:...-.J 

38;; L2d at 380'-381, 36 Cal. Rptr. at 844-845 (l961~). Section 1230 is based 

in large part on Rule 63(10) of' the Uniform Rules of Svidence. The require-

men'o that the dedarant have "sufficient knowledgp. of the subject" continues 

the similar common lau requirement a'cated in Cede 01: Civil Procedure Section 

1853 that the declarant must have had some peculiar means--such as personaJ. 

obscrvation--f'or obtaining accurate lmmrledge of the matter stated. See 5 

Wi[lLlore, Evidence § 1471 (3d ed. 191,lO). 

Article 3. Prior Statements of' Witnesses 

§ 1235. Prior inconsistent statement. 

Comment. Under existing la,,,, a prior stateme;rt of' a witness that is 

inconsistent with his testimony at the trial is admissible, but because of' the 

hearsay rule such statements may not be used as evidence of the truth of' the 

matters stated. They may be used only to cast disc:rcdit on the testimony given 

at the trial. Albert v, McKay 8: Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917). 

Section 1235, however, permits a prior inconsistent statement of a witness 

to be used as substantive evidence if' the statement is otherwise 
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lilmissible under the rules relatinG to the impeachmen-;; of vitnesses. In 

-ciev of the fad that the declaran';; is in court and :Jay bc examined and 

cross-examined in regard to his statements and theil· subject roo.tter, there 

seems to be l~tt.le re[>son to perpetuat.e the sllbtle (Ustinction made in the 

eases. It is not re,,-,-istic to expect a jury to understand that they ~annot 

believe a "-,,tness W'SLS tell-ing t':le 'eruth on a forlter oC!casion '.hen they 

believe the eODtrar;), story given a-e -the tr·ial is not true. Moreover, in 

many caRes the prior inconsistent statement is more likely tc be true than 

-:;:,e ~,;esti!!i.ony of the witness at ehe trial because it llas made nearer in 

trne to the matter to "'hieh it relates and is less likely to te influenced 

by 'ehe controversy that gave rise to lUigation. 

;;ection 1235 "a:,l permit a :!,Jar-cy to establish a prima facie case by 

:.:l·c:ccducing prior inconsistent statements of witnesses, 'i'his change in 

-O~le lau, hm-l2ver, w~_l! provide a party with desirable protection against the 

"turncoat" ~ii'tIless Fho ctanges his story or. the stUllCc and c1epr"_ves the party 

~cJ_lii1g him :)f e,,:'.dence essential -co his case, 

Comment, U:.:der 8xj.sting law; e. prior statement of a liitness that is 

-:-onsistent \-lith h:'.s testi'l1ony at; the trial is admisGible under certain 

';onditio:ls when the credi1):'.lity of the ,.,itness has been attacked. The 

eta'cement is a<in:.tted, hmT2vcr, only to rehabilitate the \-litness--to support 

y,,, credibility ···and not as evidence of the truth of the n:atters stated .. 

. ~~~ple v. Kynett~, 15 Cal.2d 73l, 753-754, (1940) . 

3ection 1236, however, permits a prior consistent statement of a witness 

to be used as substantive evidence jf the atatemen"" is other,rise admissible 
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C under the rules relating to the rehabilitation of impeached ,dtnesses. 

The reasons for this change in the la", are much the same as those discussed 

in the Comment to Section 1235. 

§ 1237. Past recollection recorded. 

Comment. Section 1237 pr~,iQes a hearsay exception for what is usually 

referred to as "past recollection rl2corded." The section makes no radical 

depa:cture from existing la", for its provisions are taken largely from the 

provisions of Section 2047 of the Code of Civil Procedure. There are, 

hOFeyer, tuo substantive differences between Section 1237 and existing 

California lau: 

First, existing law requires that a foundation be laid for the admission 

of such evidence by showing (1) that the writing recording 'Ghe statement 

C "as made by the witness or under his direction, (2) that the writing was 

made at a time when the fact recorQed in the writing actually occurred or at 

c 

such other time when the fact uas fresh in the witnens' memory and (3) 

that the ,.fitness "knew that the sane was correctly stated in the writing." 

Under Section 1237, hcwever, the 'Triting may be rna(le not only by the witness 

himself or under his direction but also by some othel' person for the purpose 

of recording the witness' statement at the time it uas made. In addition, 

Section 1237 permits testimony of the person who recorded the statement to 

be used to establish that the uritiuc is a correct record of the statement. 

;3uf':i'icient assurance of the trust',rorthiness of the statement is provided 

if -ohe declarant is available to testify that he made a true statement and 

the person 1-'ho recorded the statemen-c is available -00 testify that he 

accurately recorded the statement. 
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Second, under Section 1237 t1:c document or 0-"1:0l' -,;rh;be; Embceying tbo 

sta'cement is itself admissible in evidence whereas 1JJldel' the present law 

the declarant reads the writing on the witness stan,,_ .and the writing is 

not othe~,ise made a part of the record unless it is offered in evidence by 

thc adverse party. 

I.rticle 4. Spontaneous, Cont=poraneous, and Dyill(l Declarations 

§ 12110. Spontaneous statement. 

Oon:ment. Section 1240 is a codification of the existing exception to 

the hearsay rule ,'hich makes excit ec, statements admissible. Showalter v. 

Hestern Pacific R.R., 16 Ca1.2d 460, 106 P.2d 895 (1940); Tentative Recom-

mendation and a Study Relating to the Uniform Rules of Evidence (Article VIII. 

Hearsay Evidence), 4 CAL. rAj·) REVISION COMM'N, REP., REO. & STUDIES 465-466 

The rationale of this exception is that ,.,he spontaneity of such 

sta-~ements and the decl~ant I s state of mind at tho -ciluc -.,hen they are made 

provide an adequate guarantee of o"heir trustworthi:lCcs. 

§ 121fl. Contemporaneous statement. 

Comment. Section 1241, which provides a hea:'say exception for contem-

poraneous statements, may go beyond existing la .. " for no California case in 

point has been found. Else"here the authorities are ccnflicting in their 

resl~Hs and confused in their reasoning OI,ing to the tcn&.ency to discuss the 

pro;'lem only in terms of res gestae. See Tentative Heco=endation and a 

S-cuc.y Relating to the Unifcrm Rules of Evidence (f,,"cicle VIII. Hearsay 

Th'idcnce), 4 CAL. rAH REVISION OOBi'N, REP., REO. C, STUDIES at 466-468 
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'J.'he statements adrnis.'J:"bl~ u:..:....ler si.lcdivisicn (2) c.re hi~hly trustworthy 

because: (1) the stateoent beinG slliul. taneous 1lUh "'he event, there is 

no nemory problem; (2) there is little or no time cor calculated misstate

ment; and (3) the statement is usually made to one 1Tho Ims equal opportunity 

to observe and check misstatements. In applying this exception, the courts 

should insist on actual contemporaneousness; otherl,isc, the trustworthiness 

of the statements beccmes questionable. 
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§ 1242, Dying declaration. 

Comment. Section 1242 is a broadened form of the well-established 

exception to the hearsay rule which makes dying declarations admissible. 

The existing law--Code of Civil Procedure Section 1870(4) as interpreted by 

our courts·--lUl.kes such d"clarations admissible only in criminal homicide actions 

and only when they relate to the immediate cause of the declarant's death. 

People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of Medical 

Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). See Tentative Recommendation 

and a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay 

Evidence), 4 CAL. LAW REVISION COMM'N, REP., BEC. § S'lUDIES 472-473 (1963). 

The rationale of the exception--that men are not apt to lie in the shadow of 

death--is as applicable to any other declaration tr.at a dying man might make 

as it is to a statement regarding tr.e illlDlediate cause of his death. Moreov",~', 

<=: there is no rational basis for differentiating, for the purpose of the 

admissibility of dying declarations, between civil and crimiml actj.ons, or 

c 

among various types of crimir~l actions. 

Under Section 1242, the dying declaration is admissible only if it would. 

be admissible if mde by the declarant at the hearing. Thus, the dying 

declaration is admissible only if the declarant would have been a competent 

witness and made the state~ent on personal knowledge. 

Article 5. Stat~ents of Mental or Physical State 

§ 1250. Statement of declarant's then existing physical or mental condition. 

Comment. Section 1250 provides an exception to the hearsay rule for 

statements of the declarant's then existing physical or n:ental condition. It 
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codifies an exc~tion that has been developed by the courts. 

Thus, under Section 1250 as under existing law, a statement of the 

declarant's state of mind at the time of the statement i~ Admissible vh~n that 

state of mind is itself in issue in the case. Adkins v. Brett, 184 Cal. 252, 

~93 Pac. 5 (1920). A statement of the declarant's then existing state of mind 

is ~so admissible w!:len relevant to show the declarant's state of mind at a 

time prior tc the statement. Watenpaugh v. State Teachers' Retirement, 51 

Cal.2d 675, 336 P.2d 165 (1959); Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d 

530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Williams 

v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section J250 also makes a statement 

of then existing state of mind admissible to "prove or explain acts or conduct 

of the declarant." Thus, a statement of the declarant's intent to do certain 

acts is admissible to prove that he did those acts. People v. Alcalde, 24 

C C~.2d 177, 148 P.2d 627 (1944); Benjamin v. District Grand Lodge, 171 Cal. 260, 

152 Pac. 731 (1915). Statements of then existing pain or other bodily condition 

c 

are ~60 p~ssib1e to prove the existence of such condition. Bloomberg v~ 

Laventhal, 179 Cal. 616, 178 Pac. 496 (1919); feop1e v. Wright, 167 Cal. 1, 

138 Pac. 349 (1914). 

A statement is not admissible under Sect jon 1250 if the statement was 

made under such circumstances that the declarant in n:a.king such S""..a.tement had 

motive or reason to deviate from the truth. See Section 1253 and the Comment 

thereto. 

In light of the definition of "hearsay evidence" in Section 155, a 

distinction should be noted between the use of a declarant's statements of his 

then existing mental state to prove such mental state and the use of a declarant's 

statements of other facts as circumstantial evidence of his ment~ state. 

§ 1250 
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c:: Under ~e Evidence Code, if the declarant's stateme~~s are not being used to 

prove the truth of their contents but are being used as circumstantial evidence 

of the declarant's mental state, no hearsay problem is involved. See the 

Comment to Section 1200. 

c 

c 

Section 1250 (b) does not permit a statement of memory or belief to be 

used to prove the fact remembered or believed. This limitation is necessary 

to preserve the hearsay rule. Any statement of a past event is, of course, 

a statement of the declarant's then existing state of mind- .. his memory or celief-

concerning the past event. If the evidence of that state of mind--the statement 

of memory--were admissible to show that the fact ren:.embered or believed actually 

occurred, aoy statement narrating a past event would be, by a process of 

circuitous reasoning, admissible to prove that the event occurred. 

The limitation in Section 1250(b) is, in general, in accord w:i.th the law 

developed in the California cases. Thus, in Estate of Anderson, 185 CaL 700, 

198 Pac. 407 (1921), a declaration of a testatrix n:ade after the execution of 

a will to the effect that the will had been made at an aunt's request WB.S held 

to be inadmissible hearsay "because it was merely a declaration as to a past 

event and was not indicative of the condition of mind of the testatrix at the 

time she made it." 185 Cal. at 720, 198 Pac. at 415 (1921). 

A major exception to the principle expressed in Section 1250(b) was created 

in People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959). That case held that 

statements made by the victims of a double homicide relating threats by the 

defendant were admissible to show the victimS' mental state--their fear of the 

defendant. Their fear was not itself in issue in the case, but the court held 

that the fear was relevant to sP~ that the defendant had engaged in conduct 
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engendering the fear, i.e., that the defendant had in fact threatened them. 

That the defendant had threatened them was, of course, relevant to show that 

the threats were carried out in the homicide. Thus, in effect, the court 

permitted the statements to be used to prove the truth of the matters stated 

in them. In People v. pUrvis, 56 Cal.2d 93, 362 P.2d 713, 13 Cal. Bptr. 801 

(1961), the doctrine of the Merkouris case was limited to cases where identity 

is in issue. 

Section 1250(b) is contrary to the Merkouris case. The doctrine of that 

case is repudiated because it is an attack on the hearsay rule itself. Other 

exceptions to the hearsay rule are based on same peculiar reliability of the 

evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 P.2d 480, (1957). 

The exception created by Merkouris was not based on any evidence of the 

reliability of the declarations, it vas based on a rationale that destroys the 

very foundation of the hearsay rule. 

§ 1251. Statement of declarant's previously existing physical or mental condition. 

Comment. Section 1250 forbids the use of a statement of memory or 

belief to prove the fact remembered or believed. Section 1251, however, 

permits a statement of memory or belief of a past mental state to be used to 

prove the previous mental state when the previous mental state is itself in 

issue in the case. If the past mental state is to be used merely as c1rcum-

stantial evidence of some other fact, the limitation in Section 1250 still 

applies and the statement of the past mental state is inadmissible hearsay. 

Section 1251 is generally consistent with the California case law, which 

also permits a statement of a prior mental state to be used as evidence of that 

.~ . 
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C mental state. See, ~1 Peop:'e v. One 1948 Chevrolet Cony. Coupe, 45 Cal.2d 

613, 290 P.2d 538 (1955) (statement of prior knowledge admitted to prove such 

knowledge). However, Section 1251 requires that the declarant be unavailable 

as a witness. No similar condition on admissibility has been imposed by the 

cases. Note, too, that no similar condition appears in Section 1250. 

A statement is not admissible under Section 1251 if the statement was 

made under such circumstances that the declarant in making such statement had 

motive or reason to deviate from the truth. See Section 1253 and the Comment 

thereto. 

§ 1252. Statement of previous symptoms. 

Comment. Under existing California law, a statement of previous symptoms 

made to a physician for purposes of treatment is considered inadmissible hearsay; 

C although the phySician may relate the statement as a natter upon which he 

based his diagnosis of the declarantis ailment. See discussion in People v. 

c 

Brown, 49 Cal.2d 577, 585-587, 320 P.2d 5, (1958). 

Section 1252 permits statements of previous symptoms made to a physician 

for purposes of treatment to be used to prove the facts related in the statements. 

If there is no motive to falsify such statements, they are likely to be highly 

reliable, for the declarant in making them has based his actions on his belief 

in their truth--he has consulted the physician and has permitted the physician 

to use them as a basis for prescribing treatment. Statements made to a 

physician where there is a motive to manufacture evidence or any other motive 

to deceive are inadmissible under this section because of the limitation in 

Section 1253. 
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§ 1253. Limitation on admissibility of statements of mental or physical state. 

Comnent. Section 1253 limits the admissibility of hearsay statements that 

would otherwise be admissible under Sections 1250, 1251, and 1252. If a 

statement of mental or physical state was made with a motive to misrepresent 

or to manufacture evidence, the statement is not sufficiently reliable to 

warrant its reception in evidence. The limitation expressed in Section 1253 

has been held to be a condition of admissibility in some of the California cases. 

See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 895, 13 Cal. Rptr. 649, , 

, 362 p.2d 473, , (1961); People v. Alcalde, 24 Cal.2d 177, 187, 148 

P.2d 627, (1944). 

The Hamilton case mentions some further limitations on the admissibility 

of statements of mental state. These are not given express recognition in the 

C Evidence Code. However, under Section 352, the judge may in a particular case 

c 

exclude such evidence if he determines that its prejudicial effect will 

substantially outweigh its probative value. The specific limitations mentioned 

in the Hamilton case have not been codified because they are difficult to under-

stand in the light of conflicting and inconSistent language in the case and 

because in a different case, prosecuted without the excessive prejudice present 

in the Hamilton case, a court might be warranted in receiving evidence of the 

kind involved there where its probative value is great. 

For example, the opinion states that statements of a homicide victim that 

are offered to prove his state of mind are inadmissible if they refe. eolely to 

alleged past conduct on the part of the accused. 55 Cal.2d at 893-894, 13 Cal. 

Rptr. at ,362 P.2d at But the case also states, nonetheless, that 

statements of "threats • • on the part of the accused" are admissible on the 
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issue. 55 Cal.2d at 893, 13 Cal. Rptr. at , 362 P.2d at The opinion 

also states that the statements, to be admissible, must refer primarily to the 

state of mind of the declarant and not the state of mind of the accused. 55 

Cal.2d at 893, l3 Cal. Rptr. at , 362 P.2d at But the case also indicates 

that narrations of threats made by the accused--statements of his intent--are 

a~ssible, but statements of conduct by the accused having no relation to his 

intent or mental state are not admissible. 55 Cal.2d at 893, 895-896, 13 Cal. 

Rptr. at 362 P.2d at 

Much of the evidence involved in the Hamilton case is not classified as 

hearsay under the Evidence Code. It is classified as circumstantial evidence. 

Hence, the problem presented there is not essentially a hearsay problem. It 

is a problem of the judge's discretion to exclude highly prejudicial evidence 

when its probative value is not great. Section 352 of the Evidence Code L~nt1nues 

the judge's power to curb the use of such evidence. But the Evidence Code does 

not freeze the courts to the arbitrary and contradictory standards men+'~onad in 

the Hamilton case for determining when prejudicial effect outweighs probative 

value. 

Article 6. Statements Relating to Wills and to Claims Against Estates 

§ 1260. Statement concerning declarant's will. 

Comment. Section 1260 codifies an exception recognized in California case 

law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (~926); Estate of Tompson, 

44 Cal. App.2d 714, 112 P.2d 937 (1941). The section is, of course, subject 

to the provisions of Probate Code Sections 350 and 351 which relate to the 

establishment of a lost or destroyed will. 
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The limitation in subdivision (b) is not mentioned in the few decisions 

involving this exception. The limitation is desirable, however, to assure the 

reliability of the hearsay admissible under this section. 

§ 1261. Statement of decedent offered in action against his estate. 

Comment. The Dead Man Statute (subdivision 3 of Code of Civil Procedure 

Section 1880) prohibits a party suing on a claim against a decedent's estate 

from testifying to any fact occuring prior to the decedent's death. The theory 

apparently underlying the statute is that it would be unfair to permit the 

surviving claimant to testify to such facts when the decedent is precluded 

from doing so by his death. Eecause the dead cannot speak, the living may not. 

The Dead Man Statute operates unsatisfactorily. It prohibits testimony 

concerning matters of which the decedent had no knowledge. It does not prohibit 

testimony relating to claims under, as distinguished from against, the 

decedent's estate even though the effect of such a claim ~Ay be to frustrate 

the decedent's plan for the disposition of his property. See the Comment to 

Code of Civil Procedure Bectien lS20 11m ReccztlliElnee.tieD and Stud.v Relatin€L!.£ 

the Dead. Man Statute, 1 CAL. LAW REVISION COMM'N, REP., REC. & 8m-DIES at D-l 

(1957). Hence, the Dead Man Statute is not continued in the Evidence Code, 

To equalize the positions of the parties, the Dead ~~n Statute excludes 

otherwise relevant and competent evidence--even if it is the only available 

evidence. This forces the courts to decide cases with a minimum of information 

concerning the actual facts. See the Supreme Court's complaint in Light v. 

Stevens, 159 Cal. 288, 292, 113 Pac. 659, 660 (1911): "Owing to the fAct th"t 

the lips of one of the parties to the tro.nAQ"tion ".r" ")0",,11 IiY d ..... th and those 

of the other party by the law, the evidence on this question is somewhat 

unsatisfactory. " 
§ 1260 
§ 1261 



• 

c 

c 

c 

Prepared for July 1964 Meeting 

Section 1261 balances the positions of the parties in the opposite manner. 

It is based on the belief that the problem at which the Dead Man Statute is 

directed is better solved by throwing more light, not less, on the actual facts. 

Instead of excluding the competent evidence of the claimant, Section 1261 

permits the hearsay statements of the decedent to be admitted, provided that 

they would have been admissible had the decedent made the statements as a 

witness at the hearing. Certain additional safeguards--recent perception, 

absence of motive to falsify--are included in the section to ~rov1de some 

protection for the party against whom the statements are offered, for he has 

no opportunity to test the hearsay by cross-examination. 

Article 8. Business Records 

§ 1270. "A business. " 

Comment. This article restates and supersedes the Uniform Business Records 

as Evidence Act appearing in Sections 1953e-1953h of the Code of Civil 

Procedure. The definition of "a business" in Section 1270 is substanti&l.ly the 

same as that appearing in Code of Civil Procedure Section 1953e. A reference 

to "governmental activity" has been added to the Evidence Code definition to 

make it clear that records maintained by any governmental agency are admissible 

if the foundational requirements are met. This does not change existing 

California laM, for the Uniform Act has been construed to be applicable to 

governmental records. See,~, Nichols v. McCoy, 38 Ga1.2d 447, 240 P.2d 

569 (1952); Fox v. San Francisco Unified School Dist., 11 Gal. App.2d 885, 

245 P.2d 603 (1952). 
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The definition is sufficiently broad to encompass i~stitutiorw not 

customarily thought of as businesses. For example, the baptismal and wedding 

records of a church would be admissible under the section to prove the events 

recorded. 5 WIGMORE, EVIDENCE 371 (3d.ed. 1940). Cf. EVIDENCE CODE § 1315. 

§ 1271. Business record. 

Comment. Section 1271 is the business records exception to the hearsay 

rule. It is stated in language taken fram the Uniform Business Records as 

Evidence Act which was adopted in California in 1941 (Sections 1953e-1953h of 

the Code of Civil Procedure). Section 1271 does not, however, include the 

language of Section 1953f.5 of the Code of Civil Procedure because that section 

is not contained in the Uniform Act and inadequately attempts to make explicit 

the liberal case-law rule that the Uniform Act permits admission of records 

kept under any kind of bookkeeping system, whether original or copies, and 

whether in book, card, looseleaf or some other form. The case-iaw rule is 

satisfactory and Section 1953f.5 may have the unintended effect of limiting the 

provisicr.s of the Uniform Act. See Tentative Recommendation and a Study Relating 

to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 4 CAL. ~4W 

~lISION COMM'N, REP., REC. & STUDIES at 516 (1963). 

§ 1272. Absence of entry in business records. 

Comment. Technically, evidence of the absence of a record may not be 

hearsay. Section 1272 removes any doubt that there might be, however, concerning 

the admissibility of such evidence under the hearsay rule. It codifies existing 

case law. People v. Torres, 201 Cal. App.2d 290, 20 Cal. Rptr. 315 (1962). 
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c Article 8. Official Reports and other Official Writings 

§ 1280. Report of public employee. 

Comment. Section 1280 restates in substance and supersedes Code of Civil 

Procedure Sections 1920 and 1926. 

The evidence that is admissible under this section is also admissible under 

Section 1271, the business records exception. However, Section 1271 re~uires 

a witness to testify as to the identity of the record and its mode of 

preparation in every instance. Under Section 1280, as under existing law, the 

court may admit an official record or report without necessarily requiring a 

witness to testify as to its identity and mode of preparation if the court 

has judicial notice or if sufficient independent evidence shows that the record 

or report was prepared in such a manner as to assure its trustworthiness. 

C See, e.g., People v. Williams, 64 cal. 87, 27 Pac. 939 (1883) (census report 

admitted, the court noting the sta~~tes prescribing the method of preparing 

the report); Vallejo etc. R.R. Co. v. Reed Orchard Co., 169 Cal. 545, 571, 147 

Pac. 238, 250 (1915) (statistical report of state agency admitted, the court 

C 

noting the statutory duty to prepare the report). 

§ 1281. Report of vital statiatic. 

Comment. Section 1281 provides a hearsay exception for official reports 

concerning birth, death, and marriage. Reports of such events occurring within 

California are now admissible under the provisions of Section 10577 of the 

Health and Safety Code. Section 1281 provides a broader exception which includes 

Similar reports from other jurisdictions. 
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§ 1282. Finding of presumed deatn by authorized federal employee. 

COlll.-'1ent. Section 1282 restates and supersedes the provisions of Code of 

Civil Procedure Section 1928.1. ~c~e evidence admissible under Section 

1282 is limited to evidence of the fact of death and of the date, circumstances, 

and pl.ll.ce of disappearance. 

The determination of the ~ of the presumed death by the federal 

employee is a determination ordinarily made for the purpose of determining 

whether the pay of a missing person should be stopped and his name stricken 

from the payroll. The date so determined should not be given any considera

tion in the California courts since the issues involved in the California 

proceedings require determination of the date of death for a different purpose. 

Hence Section 1282 does not make admissible the finding of the date of pre

sumed death. On the other hand, the determination of the date, circumstances, 

and place of disappearance is reliable information that will assist the trier 

of fact in determining the date when the person died and is admissible under 

this section. Often the date of death may be inferred from the circumstances 

of the disappearance. See, In re Thornburg's Estate, 186 Or. 570, 208 P.2nd 

349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 214, 62 A.2nd 886 (1948). 

Section 1282 provides a convenient and reliable method of proof of death 

of perbons covered by the Federal Missing Persons Act. See,~, In re 

Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2nd 432 (1955)(proof of death 

of 2-year old dependent of serviceman where child was passenger on plane lost 

at sea). 

§ 1282 
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§ 1283. Report by federal. emp10yee that person is missing, captured, or the 

l.1ke. 

Comment. Section 1283 restates and supersedes the provisions of Code of 

Civi1 Procedure Section 1928.2. The language of Section 1928.2 has been 

revised to ref1ect the 1953 amendments to the Federal Missing Persons Act. 

§ 1284. Statement of absence of publ.1c record. 

Oomment. Just as the existence and content of a public record may be 

proved under Section 1510 by a copy accompanied by the attestation or certi-

ficate of the custodian reciting that it is a copy, the absence of such a 

record from a particular public office may be proved under Section 1284 by a 

writing made by the custodian of the records in that office stating that no 

such record was found after a diligent search. The writing must, of course, 

be properly authenticated. See Sections 1401, 1451. The exception is justi-

fied by the likelihoOd that such statement made by the custodian of the records 

is accurate and by the necessity for providing a simpl.e and inexpensive method 

of proving the absence of a public record. 

Articl.e 9. Former Testimony 

§ 1290. "Former testimony. " 

Comment. The purpose of Section 1290 is to provide a convenient term 

for use in the substantive provisions in the remainder of this article. It 

should be noted that depositions taken in another action are considered former 

testimony under Section 1290, and their admissibility is determined by Sections 

1291 and 1292. 

-1028-

§ 1283 
§ 1284 
§ 1290 



c 

c 

c 

Prepared for July 1964 Meeting 

The use of a deposition taken in the same action, however, is not covered by 

this article. Code of Civil Procedure Sections 2016-2035 deal comprehensively 

with the conditions and circumstances under which a deposition taken in a 

civil action may be used at the trial of the action in which the deposition 

was taken, and Penal Code Sections 1345 and 1362 prescribe the conditions for 

admitting the deposition of a witness that has been taken in the same criminal 

action. These sections will continue to govern the use of depositions in the 

action in wbich they are taken. 

§ 1291. Former testimony offered a~inst party to former proceeding. 

Comment. Section 1291 provides a hearsay exception for former testimony 

offered against a person who was a party to the proceeding in wbich the former 

testimony was given. For example, if a series of cases arise involving several 

plaintiffs and but one defendant, Section 1291 permits testimony given in the 

first trial to be used a~inst tbe defendant in a later trial if the conditions 

of admissibility stated in tbe section are met. 

Former testimony is admissible under Section 1291 only if the declarant 

is unavailable as a witness. 

Paragraph (1) of Bubdivision (a) of Section 1291 provides for the 

admission of former testimony if it is offered against the party who offered it 

in the previous proceeding. This evidence, in effect, is somewhat analogous 

to an admission. If t~e party finds that tee eVidence·be origirBl!y offered 

in his favor now works to hie disadvantage, ~e can respond as any party does tG 

an admission. Moreover, since the witness is no"longer available to testify, 

the party's previous direct and redirect examination sbould be considered an 

adequate substitute for his present rigbt to cross-examine. 
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Paragraph (2) of subdivision (a) of Section l291 provides for the 

admissibility of former testimony where the party against whom it is now 

offered had the right and opportu.~ity in the former proceeding to cross-examine 

the declarant with an interest and motive similar to that which he now has. 

Since the party has had his opportunity to cross-examine, the primary objection 

to hearsay evidence--lack of opportunity to cross-examine the declarant--is not 

applicable. On the other hand, paragraph (2) does not make the former testimony 

admissible where the party against whom it is offered did not have a similar 

motive and interest to cross-examine. In determining the similarity of interest 

and motive to cross-examine, the judge should be guided by practical considerations 

and not merely by the Similarity of the party's position in the two cases. 

For example, testimony contained in a deposition that was taken, but not offered 

in evidence at the trial, in a different action should be excluded if the 

judge determines that the deposition was taken for discovery purposes and that 

the party did not subject the witness to a thorough cross-examination because 

he sought to avoid a premature revelation of the weakness in the testimony of the 

witness or in the adverse party's case. In such a situation, the party's interest 

and motive for cross-examination on the previous occasion would have been 

substantially different from his present interest and motive. 

Under paragraph (2), testimony in a deposition taken in another action and 

testimony given in a preliminary examination in another criminal action is not 

admissible against the defendant in a criminal case unless it was received in 

evidence at the trial of such other action. This limitation insures that the 

person accused of crime will have an adequate opportunity to cross-examine the 

witnesses against him. 
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Section 1291 supersedes Code of Civil Procedure Section 1870(8) 

which permits former testimony to be admitted in a civil case only if the 

former proceeding was an action between the same parties or their predecessors 

in interest, relating to the same matter, or was a former trial of the action 

in which the testimony is offered. Section 1291 will also permit a broader 

range of hearsay to be introduced against the defendant in a criminal action 

than has been permitted under Penal Code Section 686. Under that section, former 

testimony has been admissible against the defendant in a criminal action only 

if the former testimony was given in the same action--at the preliminary 

examination, in a deposition, or in a prior trial of the action. 

Subdivision (b) of Section 1291 makes it clear that objections based on 

the competence of the declarant or on privilege are to be determined by reference 

to the time the former testimony was given. Existing california law is not 

clear on this point; some California decisions indicate that competency and 

privilege are to be determined as of the time the former testimony was given, 

but others indicate that competency and privilege are to be determined as of 

the time the former testimony is offered in evidence. See Tentative Recommenda

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII. 

Hearsay Evidence), 4 CAL. LAW REVISION CQMM'N, REP., BEC. & S'TIJDIES at 581-585 

Subdivision (b) also provides that objections to the form of the question 

may not be used to exclude the former testimony. Where the former testimony 

is offered under paragraph (1) of subdivision (a), the party against whom the 

former testimony is now offered himself ~sed the question; and where the 

former testimony comes in under paragraph (2) of subdivision (a), the party 

against whom the testimony is now offered had the opportunity to object to 

the form of the question when it was asked on the former occasion. 
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party is not permitted to raise this technical objection when the former 

testimony is offered against him. 

§ 1292. Former testimony offered against person not a party to former proceeding. 

Comment. Section 1292 provides a hearsay exception for former testimony 

given at the former proceeding by a person who is now unavailable as a witness 

when such former testimony is offered against a person who was not a party to 

the former proceeding but whose motive for cross-examination is similar to that 

of a person who had the right and opportunity to cross-examine the declarant 

when the former testimony was given. For example, if a series of cases arise 

involving one occurence and one defendant but several plaintiffs, Section 1292 

<:: permits testimony given against the plaintiff in the first trial to be used 

against a plaintiff in a later trial if the conditions of admissibility stated 

in the section are met. 

Code of Civil Procedure Section 1870(8) (which is superseded by this article), 

does not permit admission of the former testimony made admissible by Section 1292-

The out-dated "identity of parties" and "identity of issues" requirements of 

Section 1870 are too restrictive, and Section 1292 substitutes what is, in 

effect, a more flexible "trustworthiness" approach characteristic of other 

hearsay exceptions. The trustworthiness of the former testimony is sufficiently 

guaranteed because the former adverse party had the right and opportunity to 

cross-examine with an interest and motive similar to that of the present adverse 

party. Although the party against whom the former testimony is offered did not 

himself have an opportunity to cross-examine the witness on the former 

C occasion, it can be generally assumed that most prior cross-examination is 

§ 1291 
§ 1292 
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adequate, eSJ'ecially if the same stakes are involved. If the same stakes are 

not involved, the difference in interest or motivation would justify exclusion. 

And, even ;There if the prior cross-examination was inade'l.uate, there is better 

reason here for providing a hearsay exception than there is for many of the 

presently recognized exceptions to the hearsay rule. As Professor McCormick 

states: 

• • • I suggest that if the .. itness is UI'.available, then the need 
for the sworn, transcribed former teStimony in the ascertainment 
of truth is so great, and its reliability so far superior to most, 
if not all the other types of oral hearsay cOming in under 
the other exceptions, that the re'l.uirements of identity of parties 
and issues be diSJ'ensed with. This dispenses with the opportunity 
for cross-examination, that great characteristic weapon of our 
adversary system. But the other types of admissible oral hearsay, 
admissions, declarations against interest, statements about bodily 
symptoms, likewise dispense with crOSS-examination, for declarations 
having far less trustl;orthiness than the sworn testimony in open court, 
and .. ith a far greater hazard of fabrication or mistake in the reporting 
of the declaration by the witness. [McCormick, Evidence § 238, p. 
501 (1954).J 

Section 1292 does not make former testimony admissible against the defen-

dant in a criminal case. This limitation preserves the right of a person 

accused of crime to confront and cross-examine the witnesses against him. 

When a person's life or liberty is at stake--as it is in a criminal trial--

the accused should not be co~elled to rely on the fact that another person 

has had an opportunity to cross-examine the witness. 

Subdivision (b) of Section 1292 makes it clear that objections based on 

competency or privilege are to be determined by reference to the time when 

the former testimony was given. Existing california la .. is not clear on this 

point; some california decisions indicate that competency and privilege are 

to be determined as of the time the former testimony was given but others 

indicate that competency and privilege are to be determined as of the time 
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the former testimony is offered in evidence. See Tentative Recommendation and 

a Study Relating to the Uniform Rules of Evidence (Article VIII. Hearsay 

Evidence), 4 CAL. LAW REVISION COMM'll, REP., REC. & STUDIES at 581-585 (1963). 

Article 10. Judgments 

§ 1300. Judgment of felony cOJr~iction. 

Comment. Analytically, a judgment that is offered to prove the matters 

determined by the judgment is hearsay evidence. UNIFORM RULES OF EVIDENCE, 

RULE 63(20), Comment (1953); Tentative Recommendation and a Study Relating 

to the Uniform Rules of Evidence (Article VIII. Hearsay Ev:ldence), 4 CAL. LAW 

REVISION COMM'N, REP., REC. & STUDIES at 539-541 (1963). It is in substance 

a statement of the court that determined the previous action ("a statement made 

other than by a witness while testifying at the hearing") that is offered "to 

prove the truth of the matter stated." Section 155. Therefore, unless there is 

an exception to the hearsay rule provided, a judgment is inadmissible if offered 

in a subsequent action to prove the matters determined. This article provides 

hearsay exceptions for certain kinds of judgxnents, and thus permits them to 

be used in subsequent actions as evidence despite the restrictions of the hearsay 

rule. 

Of course, a judgment rray, as a rratter of substantive law, conclusively 

establish certain facts insofar as a party is concerned. Teitlebaum Furs, Inc. 

v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 P.2d 439 (1962); 

Bernhard v. Bank of America, 19 Ca1.2d 807, 122 P.2d 892 (1942). The sections 

of this article do not purport to deal with the doctrines of res judicata and 

estoppel by judgment. These sections deal only with the evidentiary use of 
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judgments in those cases where the substantive law does not require that the 

jud~ents be given conclusive effect. 

Section 1300 provides an exception to the bearsay rule for a final 

judgment adjudging a person guilty of a felony. The exception does not, however, 

apply in criminal actions. Hence, if a plaintiff sues to recover a reward 

offered by the defendant for the arrest and conviction of a person who committed 

a particular crime, Section 1300 permits the plaintiff to use a judgment of 

felony conviction aa evidence that the person convicted committed the crime. 

But, Section 1300 does not permit the judgment to be used in a criminal action 

as evidence of the identity of the person who committed the crime or as evidence 

that the crime was committed. 

Section 1300 will change the California law. Under existing California 

law, a conviction of a crime is inadmissible as evidence in a subsequent action. 

Marceau v. Travelers' Ins. Co~ 101 Cal. 338, 35 Pac. 856 (1894) (evidence of 

murder conviction inadmissible to prove insured was intentionally killed); 

Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867) (evidence of robbery conviction 

inadmissible to prove identity of robber in action to recover reward). The 

change, however, is deSirable; for the evidence involved is peculiarly reliable. 

The seriousness of the charge assures that the facts will be thoroughly 

litigated, and the fact that the judgment must be based upon a unanimous 

determination that tbere was not a reasonable doubt concerning the defendant's 

guilt assures that the question of guilt will be thorou~~ly conSidered. 

The exception in Section 1300 for cases where the judgment is based on a 

plea of nolo contendere is a reflection of the policy expressed in Penal Coda 

Section 1016. 

§ 1300 
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§ 1301. Judgment against person entitled to indemnity. 

Comment. If a person entitled to indemnity, or if the obligee under a 

warranty contract, complies with certain conditions relating to notice and 

defense, the indemnitor or warrantor is conclusively bound by any judgment 

recovered. CIVIL CODE § 2778(5); CODE CIV. PROC. § 1912; McCormick v. Marcy, 

165 Cal. 386, 132 Pac. 449 (1913). 

Where judgcent against an indemnitee or person protected by a warranty 

is not made conclusive on the indemnitor or warrantor, Section 1301 permits the 

judgcent to be used as hearsay evidence in an action to recover on the indemnity 

or warranty. Section 1301 reflects the existing law relating to indemnity 

agreements. CIVIL CODE § 2778, subdivision 6. Section 1301 probably restates 

the law relating to warranties, too, but the law in that regard is not 

altogether clear. Erie City Iron Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92 

(1905). But see Peabody v. Phelps, 9 Cal. 213 (1858). 

§ 1302. Judgment determining liability of third person. 

Comment. Section 1302 expresses an exception contained in Code of Civil 

Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335 

(1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 P.2d 1018 (1936). 

Together, Evidence Code Sections 1302 and 1226 restate and supersede the 

provisions of Code of Civil Procedure Section 1851. 

Article ll. Family History 

§ 1310. Statement concerning declarant's own family history. 

Comment. Section 1310 provides a hearsay exception for a statement 

concerning the declarant's own family history. It restates in substance and 
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supersedes Section 1870(4) of the Code of Civ~ Pr~cedure. Section ~870(4), 

however, requires that the decl.arant be dead whereas unavallabUity of the 

declarant for any of the reasons specified in Section 240 makes the statement 

a.dm1ssible )mder Section 13,j.Oo 

The statement is not admissible if it was made under ouch circumstances 

that the declarant in making the statement had motive or reason to deviate 

from the truth. This permits the judge to excl.ude the statement where it 

ilas made under such circumstances as to case doubt upon its trustworthiness. 

The requirement is basically the same as the requirement of existing case 

law that the statement be made at a time when no controversy existed on the 

precise point concerning which the declaration was made. See, e.g., Estate 

of WaNer, 166 Cal. 446, ~37 Pac. 35 (1913); Estate of Nidever, 181 Cal. App.2d 

367, 5 ~, Rptr. 343 (1960). 

§ 13H. ~ement :?ncerning family hi!tory of snotl:er,:. 

Comment. Section 1311 provides a hearsay exception for a statement concern-

iug the family history of another. Paragraph (1) of subdivision (a) restates 

in substance existing California law as found in Section :i870(4) of the 

Code of Civil Procedure. which it supersedes. Paragraph (2) 1s new to California 

law, but it is a sound extension of the present law to cover a situation where 

the deciarant was a family housekeeper or doctor or so cl.ose a friend as to 

be included by the family in discussions of its famUy history. 

There are two limitations on admi6sibility of a statement under Section 

1311· First. a statement is admissib~e only if the decl.arant is unavailable as --' 
a witness within the meaning of Section 240. (Section :870(4) requires that 
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the declarant be deceased in order for his statement to be admissib2e.) 

Secood, a statement is not admissib2e if it was made under such circumstances 

that the declarant in making the statement had motive or reason to deviate 

from the truth. For a discussion of this re~uirement, see comment to Section 

1310. 

§ 23.1,2. Entries in family bib2es and the like. 

COIIlIl1ent. Section l312 restates in substance and supersedes the provisions 

of Code of Civil Procedure Section 1870(13). 

§ 1313. Reputation in family concerning famil.y history. 

Comment. Section l313 restates in substance and supersedes the provisions 

of Code of Civil Procedure Sections 1852 aodl870(1.l). See Estate of Connors, 

53 Cal. App.2d 484, 128 P.2d 200 (1942); Estate of Newman, 34 Cal. App.2d 706, 

94 P·.2d 356 (1939). However, Section 1870(11) requires that the family 

reputation in ~uestion have existed "previous to the controversy." This 

~ualification is not included in Section 2313 because it is unlikely that a 

family reputation on a matter of pedigree woul.d be influenced by the existence 

of a controversy even though the declaration of an individual member of the 

family, covered in Sections 1300 and l311, might be. 

The family tradition admitted under Section 1313 is necessarily multiple 

hearsay. tf, however, such tradition were inadmissible because of the hearsay 

rule, and if direct statements of pedigree were inadmissible because they 

are based on such traditions (as most of them are), the courts wouJ.d be 

virtually helpless in determining :matters of pedigree. See Tentative Recommenda

tion and a Study Relating to the Uniform Rules of Evidence (Article VIII. 
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Hearsay Evidence), 4 CAL. lAW REVISION COMM'N, REP., REC. § STUDIES at 548 (1963). 

§ 1314. Community reputation concerning family history. 

Comment. Section 1314 restates what has been held to be existing law under 

Code of Civil Procedure Section 1963(30) with refl1lect to proof of the fact of 

marriage. See Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); People v. 

Vogel, 46 Gal.2d 798, 2$9 p.2d 850 (1956). However,. Section 1314 has no 

counterpart in California law insofar as proof of the date or fact of birth, 

divorce, or death is concerned, proof of such facts by reputation now being 

limited to reputation in the family. See Estate of Heaton, 135 Gal. 385, 67 

Pac. 321 (1902). 

§ 1315. Church records concerning family history. 

Comment. Church records generally are admissible as business records 

under the proviSions of Section 1271. Under Section 1271, such records would be 

admissible to prove the occurence of the church activity--the baptism, confirms-

tion, or marriage--recorded in the writing. However, it is '.lIl11kely that 

Section 1271 would permit such records to be used as evidence of the age or 

relationship of the partiCipants; for the business records act has been held to 

authorize buSiness records to be used to prove only facts known personally to' 

the recorder of the information or to other employees of the business. Patek 

& Co. v. Vineberg, 210 Gal. App.2d 20, 23, 26 Cal. Rptr. 293 (1962) (hearing 

denied); People v. Williams, 187 Cal. App.2d 355, 9 Cal. Rptr. 722 (1960); 

Gough v.. Security Trust & Sa,. Bank, 162 Gal. App.2d 90, 327 P.2d 555 (1958). 

Section 1315 permits church records to be used to prove certain additional 

information. Facts of family history such as birth dates, relationships, 
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marital records, etc., that are ordinarily reported to church authorities and 

recorded in connection with the church I s baptismal, confirmation, marriage, 

and funeral records may be proved by such records under Section 1315. 

Section 1315 continues in effect and supersedes the provisions of Code 

of Civil Procedure Section 1919a without, however, ~he special and cumbersome 

authentication procedure specified in Oode of Civil Procedure Section 1919b. 

Under Section 1315, church records must be authenticated in the same manner 

that other business records are authenticated. 

§1.316. Marriage, baptismal, and similar certificates. 

Comment. Section 1316 provides a hearsay exception for marriage, baptismal. 

C and similar certificates. This exception is somewhat broader than that found in 

Sections 1.919a and 1919b of the Code of Civil Procedure (superseded by Sections 

c 

1315 and 1.316). Sections 1919a and 1919b are limited to church records and 

hence, as respects marriages, to those performed by clergymen. Moreover, they 

estab1isbSD elaborate and detailed authentication procedure whereas certificates 

made admissible by Section 1316 need only meet the general authentication 

requirement of Section 1401.. 

Article 12. Reputation and Statements Concerning Community History, 
Property Interest, and Character. 

§ 1320. Reputation concerning con:munity history. 

Comment. Section 1.320 provides a wider rule of admissibi1.ity than does 

Code of Civil Procedure Section 1.870(11), which it supersedes in part. Section 

1870 provides in relevant part that proof may be made of "common reputation 
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existing previously to the controversy, respecting facts of a public or general 

nature more than thirty years old." The 30-year limitation is essentially 

arbitrary. The iJIlportant question would seem to be whether a community 

reputation on the matter involved exists; its age would appear to go more to 

its venerability than to its truth. Nor is it necessary to include in Section 

1320 the requirement that the r~utation existed previous to controversy. 

It is unlikely that a community reputation respecting an event of general 

history would be influenced by the existence of a controversy. 

§ l321. R~utation concerning public interest in property. 

COllllllent. Section 1321 preserves the rule in Simons v. Inyo Cerro Gordo 

C ££:., 1!8 Cal. App. 524, 192 Pac. 144 (1920). It does not require, however, that 

c 

the ~utation be more than 30 years old, but merely that the r~utation arose 

before controversy. See Comment to Section 1320. 

§ 1322. Reputation concerning boundary or custom affecting land. 

Comment. Section 1322 restates in substance existing law as found in Code 

of Civil Procedure Section 1870(11), Which it supersedes in part. See Muller 

v. So. Pac. Ry. Co.,83 Cal. 240, 23 Pac. 265 (1890); Ferris v. Emmons, 214 

Cal. 501, 6 P.2d 950 (1931). 

§ 1323. Statement concerning boundary. . 

Oo=nt. Section 1323 restates the substance of existing but UDcodified 

California law found in such cases as Morton v. Folger, 15 Cal. 275 (1860) 

and Morcom v. Baiersky, 16 Cal. AIIP' 1!80, 117Pac. 560 (1911). 
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§ 1324. Reputation concernir.g character. 

OomKent. Section 1324 codifies a well-settled exception to the hearsay 

rule. See, ~ People v. Oobb, 45 Cal.2d 158, 287 P.2d 752 (1955). Of 

course, character evidence is admissible only when the question of character 

is material to the matter being litigated. The only purpose of Section 1324 

is to declare that reputation evidence as to character or a trait of character 

is not inadmissible under the hearsay rule. 

Article 13. Dispositive Instruments and Ancient Writings 

§ .1330. Recitals in writings affecting property. 

Caronent. Section 1330 restates in substance the existing California law 

relating to recitals in dispositive instruments. Although language in some 

cases appears to require that the dispositive instrument be ancient, cases 

may be found in Which recitals in dispositive instruments have been admitted 

without regard to the age of the instrument. Russell v. Langford, 135 Cal. 356, 

67 Pac. 331 (1902) (recital in will); Pearson v. Pearson, 46 Cal. 609 (1873) 

(recital in will); Culver v. Newhart, 18 cal. App. 614, 123 Pac. 975 (1912) 

(bill of sale). There is a sufficient likelihood that the statements made in 

a dispositive document, when related to the purpose of the document, will be 

true to warrant the admissibility of such do~ents without regard to their age. 

§ 1331. Recitals in ancient writings. 

Corunent. Section 1331 clarifies the existing california law relating to 

C the admissibility of recitals in ancient documents by providing that such 

recitals are admissible under an exception to the hearsay rule. Code of Civil 

§ 1324 
§ 1330 
§ 1331 



• 

• 

c 

c 

Prepared for July 1964 Meet:iJlg 

Procedure Section 1963(34} (superseded by Evidence Code) provides that a docu-

ment more than 30 years old is presumed genuine if it has been generally 

acted upon as genuine by persons having an interest in the matter. The 

Supreme Court has held that a docUlLent meeting this section's requirements is 

presumed to be genuine--presumed to be what it purports to be--but that the 

genuineness of the document imports no verity to the recitals contained therein. 

Gwin v. Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases 

decided by district courts of appeal, however, have held that the recitals in 

such a document are admissible to prove the truth of the facts recited. .!:..&., 

Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960); Kirkpatrick 

v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 274 (1956). And in some of 

these cases the courts have not insisted that the hearsay statement itself be 

acted upon as true by persons with an interest in the matter; the evidence has 

been admitted upon a showing that the document containing the statement is 

genuine. The age of a document alone is not a sufficient guarantee of the 

trustworthiness of a statement contained therein to warrant the admission 

of the statement into evidence. Accordingly, Section 1331 makes clear that the 

hearsay statement itself must have been generally acted upon as true for at 

least a generation by persons having an interest in the matter. 

Article 14. Commercial, Scientific, and Similar Publications 

§ 1340. Commercial Hsts and the like. 

Comment. Section 1340 codifies an exception that has been recognized 

C by statute and by the courts in specific situations. See, e.g., COM. CODE § 

2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 (1946); 
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Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 (1941). 

§ 1341. Publications concerning fa.cts of genel'al notoriety a.ud. interest. 

Comment. Section 1341 recodifies without substantive change Section 

1936 of the Code of Civil Procedure. 
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