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Memorandum 64-65
Subject: Study No. 34{L) - Uniform Rules ol Evidence {Evidence Code--
Division 9--Extrinsic Policies Affecting Admissibility)

The division on extrinsic policies was revised prior to printing
to reflect the several actions taken when this division was last
considered by the Commission at the July meeting.

We have received no additional comments on this division and have
only one question of policy to raise for Commission consideration.

Section 1100 is based on Revised Rule 46 and states that any
otherwise admissible evidence {including opinion testimony, reputation
evidence, and evidence of specific instances of eonduct) is admissible
to prove character when character "is itself an issue” in the acticn.
Section 1100 is intended to deal with character as an ultimste issue
in the action. There appesars to be a possibility of confuegion, however,
in regard to the relationship of Section 1100 to the chapter dealing witl..
the credibility of a4 witness (Chapter 6 (commencing with Section T80) of
D vision 6). This is partly caused by the negative implication arising
from subdivision (c) of Section 1101, which states that nothing in
Section 1101l affects the admissibility of evidence relating to credibility.

The staff believes this deoes not present a very resl problem. However,
to evoid the possibility of any confusion, the Commission might consider the
fellowing as a substitute for Section 1100;

1100, Except as otherwise provided by statute, any ctherwise
admissible evidence (including testimony in the form of an opinion,
evidence of reputation, and evidence of specific instances of such

person's conduct) 1s admissible to prove a person's character or a
trait of his character.
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The suzgested revision would automatically cover the situation now

covered by Section llOO.and would result in no ambiguity regarding

its relationship to proving credibility. Section 78T specifically

excludes specific instances of conduct to show credibility {1;5;, character
for truthfulness) and Section 1101 excludes specific Instances of conduct
to show character for conduct. Reputation and copinion evidence presently
are admissible for both these purposes under Section 351. Hence, the
suggested revision might solve a guestion of interpretation that gould
arige under the present draft of Section 1100.

Respectfully submitted,

Jon D. Smock
Associate Counsel
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