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9/,./64 
Memorandum 64-65 

Subject: Study No. 34(L) - Uniform Rules 01' E¥idence (E¥idence Cede-­
Division 9--Extrinsic Policies Affecting Admissibility) 

The division on extrinsic policies was revised prior to printing 

to reflect the several actions taken when this division was last 

considered by the Commission at the July meeting. 

We have received no additional comments on this division and have 

only one question of policy to raise for Commission consideration. 

Section 1100 is based on Revised Rule 46 and states that any 

otherwise admissible evidence (including opinion testimony, reputatioa 

evidence, and evidence of specific instances of conduct) is admissible 

to prove character when character "is itself an issus" in the action. 

Section 1100 is intended to deal With character as an ultimate issue 

in the action. There appears to be a possibility of confusion, however, 

in regard to the relationship of Section 1100 to the chapter dealing "1~ __ 

the credibility of a witness (Chapter 6 (commencing With Section 780) of 

D.vision 6). This is partly caused by the negative implication ariSing 

from subdivision (c) of Section 1101, which states that nothing in 

Section 1101 affects the admissibility of evidence relating to credibility. 

The staff believes this does not present a very real problem. However, 

to avoid the possibility of any confusion, the Commission might consider the 

following as a substitute for Section 1100: 

1100. Except as otherwise provided by statute, any otherwise 
admissible evidence (including testimony in the form of an opinion, 
evidence of reputation, and evidence of specific instances of such 
person's conduct) 1s admissible to prove a person's character or a 
trait of his character. 
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The suggested revision would automatically cover the situation now 

covered by Section 1100 and would result in no ambiguity regarding 

its relationship to proving credibility. Section 787 specifically 

excludes specific instances of conduct to show credibility (i.e., character 

for truthfulness) and Section 1101 excludes specific instances of conduct 

to show character for conduct. Reputation dnd opinion evidence presently 

are admissible for both these purposes under Section 351. Hence, the 

suggested reviSion might solve a question of interpretation that could 

arise under the present drdft of Section 1100. 
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Respectfully submitted, 

Jon D. Smock 
Associate Counsel 
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DIVISION 9. EVIDENCE AFFlllCTED OR EXCLUDJII) 
p~ FX~r:zf:(}rS1C ?CiJ/£CIEB 

noo. Characte:c itself ill lSiiJl<e: Me.n.~r of proof • 

. 1100. Whell % 1'('l"SOl1 i~ohArMiel' or It trait vt w.; ch&!'6ct.r 
kltaelf an liiIm!, t(!1;1' oth~rwisa l1dmio.ible .;,iMnce (including 
t.ebtiJnollJ' in the form of Oplnillil, eviden~'e ofnputatron, ar.d 
ev.td$n~ Qf ~pedtlc bnanee.s nt such ptmU.l \,00.11 duct \ is ad. 

· ltliIaible when o!'l'el'tlQ til prove only 9t1.ch ~n 'a chsracler . 
: ?l' .. tra.lt <>t cwaetel'.. . ,; 

1101 •. Cba~~eter eVidence to prove conduet. 

1102. 

· 1101. (Ii; E"::'~6pt 1lS' proVided In ibiG .icetJOll wd In 'Sso­
! tioos 1102 and llO:l, evidence ot !!. ~r&on 's eh&."tctat or s 
'trait of hi$ charae~el' (wham&' in the lol'm of Gpinion, £vi. 

dence of reputation, or ev'..dm"" of ~J1ecljk imWlcl!S of his 
condllct) . a inadmi>;:ibl~ when oCend t<l prove his condllet 
on I, ape<lifted oeeasicu. 

(b) Nothing in drill seetlon prohibita the.&duiseion of "vi. 
dence th"t, a ~11 OOlnlll!tt<ld a :3rime, aivil "'roll", or othu 
act when re1ev&llt til pl'OY" iIOJIltl tam (snoo !\II motive, or~" 
tunity, llltent, preparation, [iliw, knowledg-~, idontity, 'aI<lIb. 
_ee of n:tiatake (}t &\leio.ent) <)thEr than his dlarvsititm. to 
COIIIIlIlt mclI acts. . , 

(c) Nothing in 1hill Ie<!tlon ru!eeb ihe IIdmlosibilitJ' of e'l'i· 
denee offered to lUpport or, !lt~~l< ih <ttedibility ct £ wi,ll1-, 

OJ?1n1on aM :r~F.rtat.ion "'Videnc~! chard<!ter of' crimiml defendant 
to prove ~ond~~ . . 

lroe. -In·e r:~~inrlr.Gl'-.'!at;uJ e:\1jdan.&~ '3! t~f (Eif~aj.l'lt'-i 
, eh>lnllter o:r a trnit of hi$ dw:;;ctn ;', t!J" f ~n!l ol t:>pilJion ,,, 
r. evid<\llce of. hiB t~putatkD is not made inaim;",,!'>h )y Se~tioo. 

1101 it IlUch ev!d,}J1~e is : .[ 

.
'. .·(allO!ered by th& eeitJIa:..nt tv liNn tmc()n:itlct in "(,,~. ,j 
: formtiy -wit)l 1lUcl:> o4rililOOl' or ndt o! MfU'a~t"L . 
: (b) Oifel'ed by the prOk';ution to d-,nt evidimc" "d;.lut;t.d , 
'br ,~_ddel\dar.t. UI11erlUbiL{yj,aio!l_ (,.~)" ___ . 
Evi<ienc~ ot CMl'tu::tor of vict1ll1.,2f "c.::'r:.;:1m=e~t",o;;:..,p<:.:r;..;():..:v:.;;e:....;:c::;;o=nd:::u:::.c;:,t;;.:.' 

1.1OB,ln Ii eriui'inaI-iGt:iou, 8v'ldu.ee ottJ-,e enue.c1&r or' a 
: trait of cht1'llCtel' (In the 101"'& (If opmioll, evide~ cd. r~ 
:~, 01' avidence of ilpecllb iDlitlme<l!J of oonducl) (,f 'ilic vie· 

. ' 'tim. at the cl't_ for which the defendt.nt is bcinf pI'OIieeuted 
· It Ilot mail e in!\ibnililibla by SootiO!l 11 OJ of llleh ~"iii.~ '*: 

(a) OlYered by the detwdant t<) prove e~nduGt of,the. vietim 
in OOIlfornrltywlth auch charaeter 6t trait of eha_-tI11'. . 

· . (b) 01fered by .the. proMeutiOll t4 rebut &viden~e 8(1dneed 
,~i!lLde.tenda~ under !1!-b4i~lJ~", .\ aJ.. .' ,.' . __ ~. ; 

Character trait for ca~or skill. 
1104. Except tI prn~ed in ~-n02ai1r,i·rIi3 ,"f;' 

a8lle8 of a tralt oLI!. pel'ion '. ~oter-"" l"lapeGt't,,' e.!Iti> : 
o~ ekIll la lnadmil8ible to prc'!r6 ta. quallty ot lW;. eonduct 011 
,upeelAed ~on; '"... . . . ... , .. ' .. , .. 
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1105. Auy otlu."twise adm~ihlr- eYidf"n~(I- of .habit or .custom 
is a<lmj.\i'dble t:) prov-(~ conduct oU &- spe('ifie~ Ot(·.adion in 00::1-

. fornthy with tht" habit 01' (ffi!!tOln. 

Co.. PT>:!' 2. OTnllR EVro£:N c>: A FJ'EC'l'ED OR EXCLUDED By 
EA"TRlNhlC POLiCIES 

11~,u. E'1·i~ip,"ir .. ~~ Yj ~~~st. ~", ~;.~rdl~.~t .. ---'.----.~-----:--.~--.-.- ---.'-'-'~--"---

1130. r)lOj~ it" iz~(Pliry flH to.thtl valM;ityof aY('-r!ljelt'-~U~ 
Gdl('l'wi~f' a!lmh;,.",iht~ {I\'id(~~('(qliny lw fi~t{.Ji\'t!(Lo!l. t.c)" fl,tar~')ll"~nl'f . 
nl-iflf m' l;IlIHln'd:' '('nnd'itiol\$, of t,Vt.\llh m~rnrrjnil, ',~itbp~ 
Wi1hi;1 \lr_whlu.Hn_'t!:tt, .. jt1~,_ 1*(\fwrii of slLfh'9- __ I;}Urt'n"~~~'fj~_·itl, -. 
\ill.l"t,) .n,iy" in/ll)<,u."d .tl!~ ", ... !it,. imISr<>l"'tJ1>, j(o. Ptl:d"i~, , 
1$ ""mi'rt'Uik If} ,;11<1'1\' II", ..... ftr!r..t tr "II"~ i ,j;!"i.!'~N!, ¢'ll~,lll"~; 

. "",ldlti'lII, 01'· ~V("'t H))/}U qtlOOl' tlil~"" 111 )Ilft'!'c"ll'mg. hl»l (1) 
~tlWlltJ<) .",.,];,.,«,,11 ;fr''''', Qjq r~~<iwt'lt oqn~<!rjHn:r. t ~,. lIl<!Jnal 

". .' 1i:rool~Rs'Oy whfcfi ft"'UH @t'-MiHI..".L·· . !.' ". . 
".,. , , ,'_ • "',.0 ,. " 

;ll-i.\:~ J14'_~~~~lenc.:,-'r~:e:~-':~1:~:~:1,·/~~',~nE.s;.~::~ .. :: ,; _~: _ _ '_ _,_ 
.l151, Wh~U •• ft~i'tlit;~.I.r~ "f..~\i ",\,"I\t, teU'l<'t,ljat<lr~ . 

'. < Pr~~~!lWiAAi'Y hl1"~~"u'~' a ~(~\n;i)i!Chl<+, lit ~11k(:l)pt:'h'i"I1~ly; .... " 
W<itltd hl\v~t"llo,ll'dtlllAAlc6 .Utt<~Yill.t l<'~ lil«-ly l"O('«llr, I>\'!,- ' ...•.. 

. d"i",e,,jfMlltlh· '11bsr'!.l1ellt'.;ll!ftJ<I\rf,ol .j~ illaillhiioQl;!,' 'Io}»,,:,ve ... 
n")tli!lfli~;', ,6t ... ,ill'oihk>· !'''Il\1Uet,tlP{''')}il\i1>~i/l\' tlillh' t!if "V"j,~. 

l.l:;'~_?!-':',!~".:. "C?':: ,"<olt#~"wi,i;1;'.;!1'* '. '.. ..' .' , . 
. 'Wi2,.'(a) Evi<ll')l"~that;~ 11.l19tJil:h"'rinCfim!>r'"lli.,~ 9." . 

fr<>m kl~lII~ llhtlhli}liu&ti", .. ~tl.Inli&!~(lj,~ ~.tt~l1'<I· or,' p1'!»lli~ 
«I. f. Il .. rIJ1.~1;.'.I1.I. '.It. I.".Y .. Ol'lIl'1.' y~t!u+. ' ....... t/t .. i .. '. 1#; .. '. a.%. df ...... m.."'.... t .. ". I\!~tl.' i'r 'lI.'hn IIM'Su..t<d))<)(Lor,·ol .. hJ1llIII lun".'lli<tlli'wd, It,..; fl" d~)lllig!!, 
. il~. :",('/1 !I". .,II!>Y. ·,'!tlII.dJ1. o .. ri>t~. !".'it.'iJlI!,-.·.'~<l~.. ill' /).~il!. jnrroll 
tll<'r<'<Jt, 10' Illll(lmlSfOIbl' t"jl~?·. hi~Jil\bi/ir¥fo.:r lh. l<is. OJ' 
i1811UIg;' ofill1Y pnl"t<if 'it; .•...... • ' . .... .' . 

. (b)'rhiM .. ,utio./ dots'·lICtall'e<it th" a!imi!!l!ibIlity'Qf QvJe 
deuoeot" . .' .. ' '. .... .. i . • ..... . 

.•. 1(1 )f~I,~~ti!i.l1IifW~~te<l! ~~ ··<m·~llilil .. 

. ''W~. 1 ~I" .. '~.IQ. t.:l.n.~ .. ' . .r .. ~~".: ... '~ .. '~ .. ~.'l' .'. ''\'hlIIl .• ,; ..•... ~.""~ <lVKli' .. ;· .. I1Ile .. ~Oj\'. eJ'<!d .. '. tc"11rov" tl!~ 'I'lIhdity ~ tlw';~Iiijjn" or : . _ ,. , . 

. (~). AddJtor'J\.,Ji4YI1";Htg..P.'!l~"to /lIly.ftllora .part.~, 
lib )lfN!X:i.sW!t· d<\bt*1ii>rl"\1iilI"~II~ riJi.,offlelyd;~ j)r<tvo'. 

, ,r}.! ~!"ltti!!." 01' iI Ii""', ~ll!~r.m lm 1JiIi1 or~ rem'lIt lit hi.~ !.'>te-

.. 

. a.,'t1ISt~lg dnty, • .' '.' . . 

.115:~~, ,.:1/.,£":£ :to:L~d';fJ.i.'l'G~·bli,:,ir~\'4~!~V!l !.'i~ ,e.~C;'jEiMtjJ'f'~lldl;.rJrt. 
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'.: J. ~.:~~_ ~~.:- ,r.~ ~ ~~:5;;:._ .~~ .~;~~~:!..:':~.~::.: 
1155. EviaellOo, thhl a per.on was, at the titn~ a h.~m W~~ 

~mft'f!:"(,Q by fU'.Olht~l'. "ir\;.;l1ft"il w1wlly Or pf'l.:rriaHy ligain~t loss 
,u·i,inl!:. from liability r",. that harm i. illlldl~l""ible to pro"" 
ll(;glht~!Jc(C J;l' Ot~1(,1' wfongdoing. 

'!'0A.~~_ .. j'lr..::~r_~~ .. g!_.:2!~~~~ __ £~r~?x_~~~~:..~.:}~os~t.!,:l~!~\~.f'.!~.;?5:>E~~~ 
1156. {oj J 11-j)ospital medic. I . ~tafl' i:om!llitt~ .. " of a Ii· 

een""d lwsl'ital may ~1"'''II!l'' ill ""'~I\~h M~,d l11r;Jieal "tll(l)1 .101' 
the pili'pose of "hlndng morbidity ormol'tlility, and IMy 
make iln(lingli I\n<fl'<'(iommi'lldation.>I rel.flung to ~Iloh pllrplJ!l~. 
Th'h writt<>n .r~ffird" pfj;n.\'l'\io,.,;i,l'efK,rt •• $tal~mj!llts,ot 
Int'motatldil "(Moh ;lI-llOtcpitidlUt\diAAl BI[aJI' eoj.n»tlitt~ remh 

. Ing tC> Olwb medir.a l. stnfl!<'fj lito,,)" >Illl)jcilt 110 l'\t'etiolt~. ~W &lId 
2(!tlfl ofth" e'>9" M;Ch'i1 Pro<;(;ihii<.! (~"latli\fl:l{J<1iuovery 
ill'Ol'Hdil!~) . bllt, s~je"tti> !Illlidlvit#llJ!< (b)' Aud· (,,),~all 
IlOth~ a<ll\tjt:.~d -Ils '.\~delleein I1l!Y JIi..-tl~l\ol' bef<ireanyll!l. 
111illt'<ti'~ti\'e b<ul:n _3eit"y, IW :l'i<'~' ., '. . .... _ 

. . .(b )T,hi~~"1.wn d~,.. )llWailfl;t tli~ &dll(li,,"iQiUt~' il\evi~j,ee 
c>£ th;; .1\~illl>l!~J. nrt'!liiial ~eo."l~.JSOl'c~I~Y I~t,.· ...•. . ·i·. . 
- (c) Th)l! JoI'Mi<>ntioo.; llW"~'Jll14Jl ~id~ew.hMIiIl litll;'l'ant . 
"'vi'1<'n""illai,r~h1~I.8eil&jl: '" .. i . . . ..... . .' 
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