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#34(1) 9/10/64
Third Supplement to Memorandum 6461

Subject: Study No. 34%(L) = Uniform Rules of Bvidence {Evidence Code==-
Division S-éPresumptions)

This memorandum discusses the comments of the Southern Section of the
State Bar Committee,

In a cover letter, the chairman of the Southern Section pointed ocut
that the southern views differ considerably from those of the Northern
Section. Hence, the views of the committee a8 a whole cannot be ascertained
until & Joint meeting 1s held. The committee expects to meet as a whole
in October,
Sections 500 and 510.

The Committee suggests that Section 500 be amended to read:

The burden of producing evidence is on the party to whom it
is assigned by rule of law, [Ia-the-absence-of-such-assiganenty
dhe-parsy-who-has- she-buriden-of -preducing-evidence-ohall-be
deteynined-by- $he-eours-ad-the-onds-of- jusiice-nay-requirey |

Othexwlse, the burden of cing evidenee is init:l.au{ on the
pmﬁﬁs the turden o% proﬁn. .

The Committee suggests that Section 510 be amended to read:

The burden of proof is on the party to whom it is assigned
by rule of law. {In-she-absence-of-such-assigmmenty-the-party
wha-kaa-ihe-Yurden-of-presf-ahalli-be-determined-hy-the- souri-as
She-ends-of-Jusilce-may-requires] Othervise, the burden of gxfo?_o_f
1s on the party who has the affirmative as to exis [}
the fact ip issue.

The Cormittee agree that the burden of proof is not always on the
party with the affirmative of the issue; but %hey assert that whea
it is not 80 assigned, it is megigned otherwise by a rule of law based on
such considerations of policy &8 are identified in the comment to Section 500.
The Comnitiee disagree with the proposition that the turden of proof
may shift. They construe Bection 510 to mean that the trial court is to
w)e
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determine the incidence of the burden of proof from case to case, and
argue that this is unfalr to litigants. Hence, they wish to place more
definite standards in the respective sections.

The Comnittee's criticlsms are similar to those voiced by the Judicial
Councll staff. The sections are veague. However, we did not intend to
mean that the incidence of the burden of proof is subject to the discretion
of the judge from case to case. What we intended to eay was that, in the
absence of precedent, the courte are required to weigh the various factors
that go into the incidence of the burden of proof and determine where it
belongs in the particular kind of case before the court., But this decision
is not discretionary. It 1s & question of law upon which the court has
no more discretion than it does when deciding whether a particular kind
of hearsay evidence i1s inadmissible.

It mst be conceded that Section 510 is subject to the interpretatir-
glven it by the Committee. The Committee's amendment, however, if read
the same way, would require the courts, " in the absence of
precedent, to mesign the burden of proof to the party with the affirmative
of the issue without regard to the other policies that should be considered
in determining the Incidence of the burden.

The assertion that the burden of proof never shifts and ls determinable
when gn 1lssue of fact 1s first presented is subject to some dispute. For
example, it 1s difficult +to reconcile the concept that the turden never
shifts with the fact that a plaintiff starts with the burden of proof as to
the defendant's negligence in the ordimary case, but iIf the plailntiff proves
a violation of a statute, the presumption is that the defendant was negligent

unlees the defendant satisfies the jury that the violation was excusable.
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Satterlee v. Orange Glenn School Dist., 29 Cel.2d 581 (1947); Combs v.

Los Angelee Ry. Corp., 29 (al.2d 606 (1947). After the evidence is in,

it is easy enough to determine that the plaintiff's burden of proof is
only as to certain facts and the defendent's burden is only as to certain
others; but before the evidence was 1in, the assumption was that the
plaintiff had the entire burden of proof and the defendent had none. As
the comment states, 1f you look at the matter after the evidence is in,
i1t is easy to say the burden of proof doeen't shift. But the preliminary
sgsumptions did. This disagreement, however, doesn't go to the merits of
the questlon whether Section 510 should he modified.

The alternatives before the Commission are: (1) retain the existing
provision; (2) modify it as suggested by the Committee; (3) 1list the
factors going inte the decisilon as to the incldence of the burden of proof;
{4) delete the second sentence; (5) omit the section.

Because of the misinterpretation of Section 510 by those who will have
to work with it, we think the section should be modified to eliminate the
possibility for misinterpretation.

We do not agree with the Committee's suggested revision because it
tends-to imply that the affirmefive of the issue is the most important
factor-=-and is the only factor to be congidered 1n novel situations.
Moreover, the "affirmative of the 1ssue” 1s frequently an illusory concept.
For example, is sanity or Insanity the affirmative of the ilssue? See also
Witkin, California Evidence § 56, pp. 72-73 ('ihe ‘affirmative of the issue'
lacks any substantial objective meaning, and the allocation of the burden
actually requirea the application of several rules of practice and policy,

not entirely consistent and not wholly reliable").
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The Commission previously could not agree on & statement of the
factors to be considered and, hence, came to the conclusion that Section
510 should not list them.

Section 510 would be less subject to mielnterpretation 1f the second
sentence were deleted. When there is no precedent a& to the incidence
of the burden of proof--when there 1s no statutory or decisional
sllocation of the burden--then the court must formuwlate a rule of lew
to cover the situation. Removal of the second sentence would remove
the lmplication that the court in determining the incidence of the burden
of proof is not formlating a new rule of law but is merely exercising
its discretion in the particular case.

We do not recommend repeasl of the section, for it seems desirable
to retain the concept expressed in the division that there are preliminsry
assigmments of the burden of proof and at-trial reassignments of the
burden that flow from the spplication of presumpitions. It would be
possible to redefine a presumption to include any assumption of fact,
including preliminary assumptions mede before the introduction of evidence.
This would obviate the need for Section 510 and would make Sections 520=522
into presumptions. However, this would resurrect the problem of conflicting
presumptions and would make all initial allocations of the burden of proof

subject to Section 607, and we do not belleve either result is desirable.
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Seeticn 500.

If any version of Sectilon 510 is retained, the substance of the
suggested modification of Section 500 seems desirable.,

Section 511,

The Committee disapproves the drafting of Section 511. They suggest
that the problem might better be handled in the Penal Code.

The Ccmmittee suggests that the second sentence of Section 511 be
amended to read;

When the burden of proof as to the existence or nonexistence

of a fact is assigned to a defendant in a criminal case by rule

of law, such burden is only to raise a reasonable doubt as to the

existence or ncnexistence of such fact except as otherwise

specifically provided bty such rule of law.

The principel problem with the above draft is ithat it does not distinguish
betireen ultimate facts dealing with the defendant's ;uilt or innccence and
cther facts that may be In dispute on other issues--the existence of &
privilege, double jeopardy, etc.

The second sentence might be revised to meet the Committee's cobjections
as Tollows:

When under the provisions of a statute, otlier than Section

522, the defendent in a eriminal case has the burden of proof

as to the nonexistence of any fact essential to his guilt, his

burden of proof is to raise s reasonable doubit as to the existence

of such fact.

Arvicle 2,

The Committee suggests the substitution of "as to the existence or

nonexlstence of the facts essential to a determinetion of that issue" for

"on that issue". To meet the eriticism, the Committee's suggested language

should probably be modified to "as to the existence of such fact'.

-5~



(N

P

The Committee queries whether the list of burdens listed should be
more extensive but has no specific suggestions. The matters listed--except
insanlity-«are teken from Code of Civil Procedure Section 1963. Insanity
vas added becmuse it is such an important matter; and listing it facilitated
the drafting of Seetion 511 relating to the defendant's burden of proof
in criminal cases.

Section 600,

The Committee approves the first sentence but is in disagreement over
the repeal of the SBmellie rule in the second sentence. They suggest a
compromise by adding "exeept when the presumption is in favor of a deceased
person or persons cleiming through a deceased person.” There is a disagree-
ment in the Committee whether the suggested qusllfying language goes too
far, but they think that 1t would make the section niore acceptable to the
bar at large.

The effect of the suggested change is that a party who has the burden
of proof must not only satisfy the Jury that evidence of the fact preponderstes,
he must also overcome whatever weight the jury chooses to give the presumption.
Instead of = simple and easily understood job of fact finding, the jury
is given the job of welghing the fact that the law requires a finding under
certain circumstances (not present in the case) against the evidence that
is in the case. We belleve that if it is at all possible to get rid of

this doctrine, we should do so.
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Sections 601-607.

The Committee approves these sections, except to the extent that
Section AOkYs "in-whieh" elause is subject to the preceding suggestion
relacing to the Smellie ease. The thought is also expressed that the
"in-vhich" eclause of Section 604 is superfluous.

Section 608,

The suggestion 1s made that "inference" be defined. This would permit
the deletion of Section 608 and the listing of scme of the former provisions
of 3ection 1963 in an article relating to specific inferences.

Seciion 623.

The Committee suggests changing "falsify" to "Ceny".

ticles 3 and 4; Seetions 630 and 660,

The Ccrmitteo suggests adding the word "rebuttable" before the word
"preswpticns” in the title of the article and the seccnd line of the
sections,.

Respectfully submitied,

Joseph B. Harvey
Assistant Executive Secretary
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California Law Revision Commission
Rocm 30, Crothers Hall

Stanford University

Stanford, California 94305

Attention: Mr. John H. DeMoully

Re: Evidence Code, Division 5

Gentlemen:

The Southern Section of the State Bar Committee mel on August 25,
196 to eonsider Division 5 of the proposed Evidence Ccde, relating to
the bwrden of producing evidence, burden of proof and presumptions. A
gquoruiz, comsisting of Messrs, Edgar, Groman, Rotinson and ilestbrock were
present.,

CHAFTERS 1 AND 2

Sections 500 & 510

The Seetion approves the burden of producing evidence and the burden
of proof in Sections 500 and 51C and the tasic rules as to the assigmment -
the respective burdens expressed in the first sentences of these two
sectlons., However, it is the consensus that the parallel seeond sentences
of these two sections are unnecessarily abstruse and indefinite. In lieu
thereof, the Section proposed the followling:

l. The second sentence of Section 500 should read:

"Otherwise, the burden of producing evidence is
init1ally on the party vho has the burden of proof.”

2. The second sentence of Seetion 510 should read:
"Otherwise, the burden of proof is on the party who

has the affirmative as to the existence of the fact in

issue,”
These two suggestions can best be discussed in reverse crder,

The Section agrees with the proposition, expressed in the last paragraph

on page 501 of the Camment, that the turden of proof does not always lie with
the vparty bhaving the affirmative of the issue and that, to this extent,

wle
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present C.C.P. § 1981 does not express existing law correetly. Tt
disagrees with the view, expressed in the first and second paragraphs on
page 502 of the Comment, that the burden of proof "nust be determined only
at the close of the evidence" and that "During the trial, , . . the burden
of proof does shift."” These concepts are contrary to the definition of
buréen of proof in Section 115 as relating to "the existence or non-
existence of a fact." The Section velieves that the burden of proof in
this respect is plways determinable when an issue as to 'the existence or
noin-eixlstence  of g fact" is first presented. The example given in the
second paragraph on page 502 ¢f the Ccmment proves this point: 1.e.,

the burden of proving the non-existence of a warrant always rests on the
pariy asserting the non-existence of that fact and the burden of proving
the existence of probable cause always rests on the party asserting the
existence of the fact. In short, the Comment econfuses the uvltimate issue,
laviulnees of an srrest, with the issue as to the exlstence or non-existence
of particular facts which are determinative of the Wtimate issuve.

If one accepts the proposition that the burden of proof as to the
existence or non-existence of s fact is determinable when the gquestion is
first presented and that that burden does not shift, it would seem feasible
to give SBection 510 much more precise content as sugzested in subparagraph
2 above. As the Secticn agrees, the basic principle is that the burden
of proof falls on the party to whom it is assigned by rule of law. When,
by such rule of law, it falls on the party who does not have the affirmativ~
as to the existence of the fact in issue, such assignment is based on
considerations of policy (resdily recognizable from the examples cited in
the last paragraph on page 501 of the Comment). Such considerations of
policy may be and usuelly are based on factors of {he sort set forth in the
fourth sentence of the fourth paragraph on page 500 of the Comment. Absent
pucli expression of policy in a rule of law, the Section believes that the
burden of proof ocught to fall on the party who has the affirmative as to
the existence of the fact in issue. Such an approach will be in the long
run fairer to 1litigants than vague concepts that the burden of proof shifts
during trial and is subject to final determinaticn at the close of the
evidence as the ends of justice may require.

Turning attention to the burden of producing evidence, the preceding
discussion suggests that the burden of producing evidence mey be much more
simply dealt with than in proposed Section 500. The first sentence of
that section, which the committee approves, embraces the concept that,
under some rules of law, the burdencf producing evidence may not lie on
the party who has the burden of proof as to the existence or nonexistence
of a Tacts The Section disagrees that the hurden of producing evidence
should be left to the determination of the particular trier of fact if
there is no rule of law in this regard. If the considerations suggested
by the fourth sentence of the fourth paragraph on page 500 of the Comment
are ccmpelling, a rule of law assigning the burden of producing evidence
will exist. Absent such a rule of law, the general proposition that the
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initial burden of prcducing evidence rests on the party having the burden
of prcof would seem to pe fair, certain and workable,

Sectien 511

The Section approves the purpcse of Section 511, Hovever, since
Division 5 does not otherwise deal vith the quantur of proof necessary
to discharge the burden of proof, the query is raiscd whether this purpose
miglic not best be served by appropriate amendment of Penal Code Section 1096,

The Section also takes the viers that Section 511 leaves something
to ve desired in draftsmenship. The first sentence vould be superfluous
if the purpose were accomplished by amendment of Penal Code Section 1096.
The following defects are noted in the second sentence:

1. The phrase "Except as provided in Section 522" is inept
and confusing because Sectlon 522 contains nothing as to the
quantum of proof required to sustain the burden stated therein.

2. The words "or innocence"” in the next to the last line
are inappropriate since the question in a crimninal case is the
existepce of feacts necessary to prove guilt - ncot innocence.

3. The phrase "as to his guilt" in the last line is too
broad. At most, a defendant's burden of proof is to raise a
reasconable doubt as to the existence or nonexistence of a fact
as to which he has the burden of proof - not as to his guilt.

Afier extended discussion, the Section suggests (without pride of euthorshir)
the following as a substitute for the second sentence of Cection 511:

"When the burden of proof as to the existence or non-
existence of a fact 15 assigned to a defendant in a criminal
case by rule of law, such burden if only to raise a reasconable
doubt as to the existence or nonexistence of such fact except
as otherwise specifically provided by such rule of laswr,"

Article 2

Scme difficulty is encountered with the sections under this article
because they refer to the burden of proof "on that issue," whereas Section
115 relates the burden of proof to "the existence or nonexistence of a
fact," This difficulty might be overccme by substituting "the existence
or nonexlstence of the facts essential to a determination of that issue.”
The Dection queries whether the enumeration of specific issues under this
article is sufficiently exhaustive but has no specific suggestions in this
resard.
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CHATTER 3
Section €00

The Section approves the first sentence of Seciicn 600, but is in
disagreement as to the second sentence and related provisions of Chapter 3.
This controversy is undoubtedly so vell known to the Commission as to reguire
no development. One possible ccmpromist is to qualify the second sentence
of Dection 600 by the addition of tiae clause "except vhen the presumption
is in favor of s deceased person or persons claiming throuzh a deceased
person.'’ The situation to which this gualification is directed was present
in the Smellie case. Whether such a gqualification goes too far in favor
of a decedent or person claiming turough & decedent is s question on which
there is also a division of opinion in the Section, but it 1s believed that
it would meke thils provision more acceptable to the bar at large.

Sections 601-607

The Section concurs in Section 601 and particularly expresses the
view that the classification of rebuttable preswumpticns in terns of public
policy as expressed in Sections 603 and 605 i sound and desirable. The
Section also concurs in Section 602. Section 604 is approved subject to
the divergence of views expressed in the preceding paragraph and with the
thought that the "in which" clause 1s superfluous. Section 606 is approved,
Section 607 is approved, subject to the qualification hereinabove expressed
that provisions as to the quantum of preof in eriminal cases might better
be dealt with in the Penal Ccde.

Section 608

Section 6CE is an unusual provision as to which the Section's view was
not developed because of the lack of available time. dowever, the writer
sugsests that Section 608 points up the omission of a significant concept
Trom Division 5: the definition and operstion of inferences. The Comment
(third paragraph, page 504) points out that presumpiions and inferences
are not evidence and states that an "inference under this code . . . &
conclusion of fact that raticnalliy can te drewn from the proof of same obher
fact." Inferences are distinguished from presumptions only in that they are
permitted but not required to be dravm. Presumptions end inferences can be
ecnfused (see e.g. Witkin, Evidence, pp. 122-125}, and it would seem wise
to eliminate the possibility of such confusion by a definition of an
inference in Article 1 of Chapter 3, and provision as to ihe operation of
an inference. In this comnection, it is clear thet an inference can never
affect the burden of proof. Moreover, an inference can not affect the burden
of prcdueing evidence in the seme vay as a presumption does (see Section
60i) because it is permitted but not required to be drawn. It can affect
the burden of producing evidence in the same way that evidence dces, and
that burden is met elther by producing evidence negstiving the inferred
Tact or negativing the facts upon vhich the inference is based., However,
the production of evidence negativing the inference directly or indirectly

e
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does not regquire the trier of fact To disregard the inference: it still
may be drawn if the trier of the fact 1s persuaded that it is in accord
with the weight of the evidence.

Some such developuent of the subject of inference in Article 1 of
Chapter 3 would permit the additicn of an Article 5 paralleling the treat-
meni of presumptions in Artiecles 2, 3 and 4 and including those provisions
of present CCP 1963 which are not included as preswiptions. Section 608
could then be eliminated.

Articles 2, 3 and L

The Secticn 4id not heve time for detailed review of the provisions
contained in these Articles but aporoves them generalily with the following
susoestions:

1., The word "deny" would be clearer and more appropriste
then the word "falsify" in Section 623.

2. The eddition of the vord "rebuttable" before the word
"presuwnptions” in the title of Articles 3 and ! and in the second
lines of Sections 630 and 6&C would make for greater clarity.

Very truly yours,

s/ Philip F. Wesibrock, Jr.



