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Memcrandum 6459

Subject: Study No. 34(L} - Uniform Rules of Evidence {(Evidence Code--Division
3--Generel Provisions)

Attached to this Memorandum are:

Division 3 of the Evidence Code {redrafted)

Commission Comments to Division 3 (We will not prepare the
Comments on Sections 403 to 406 until after the Sep-
tember meeting. Moreover, we agree with many of the
suggested revisions in the Comments that were contain-
ed on material bhanded into the staff at the August
meeting, but time did not permit us to revise the

Comments. Hence, the attached Comments are provided
for your consideration in reviewing the statute.)

Bxhibit I (pink page) {Extract from letter from office of District
Attorney of Alameda County)

Exhibit II (green pages) {Copy of Article by Professor Davis in
American Bar Associlation Journal)

Exhibit IIT (buff peges) (Ietter frcm Judge Patton)

e will also refer in this memorandum to the suggestiorsof our research

consultant and to comments from the Committee of the Conference of California
Judges ard from Mr. Powers.

There are a mumber of policy questions presented by Division 3 that have
not previously been determined by the Commission. In accordance with the
direction of the Commissicn, the staff has resclved some of these policy questions
in preparing the division for the printer. We will have galley proofs of this
division for the September meeting; the galley proofs will read the same as the
attached mimeographed material.

The following is a section by section discussion of Division 3. Please
read the attached Commission Comment when you study each section. You will

note that the Comments are not completely accurate since ihey were prepared

for the previous version of Division 3 and time did not permit revising them

in tine for the September meeting.
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Section 300.

This section was revised at the June meeting to read as set out in the
statute, except that we deleted the words "in which evidence i1s introduced"
which formerly followed the words "conducted by a court.” A commissioner
suggested these words were umnnecessary and we agree.

Does the Commission Comment to Section 300 reflect Commission intent?

Sectlon 310,

Section 310 1s based on C.C.P. Section 2102. Section 2102 is discussed
on pages 204-206 of Professor Degran's research study. We have compiled it in

substantially the form he recommends, .except that we deleted "and all dlscussions
of law are to be addressed to him" following the word "judge” in what is now the

tirst sentence of Section 310.

Section 3il.

Thies section has been revised in accordance with instruetions given at the
August meeting. We recommend approval of this section in the form it is contained
in the Evidence Code. Note we have added "to be determined in the manner provided

in Division 4 (commencing with Section 450)" at the end of subdivieion (a).

Section 312.

Subdivision (a) of Section 312 restates the substance of C.C.P. Section 2101.
We believe we have carried out the research consultant's recommendation that Sec-
tion 2101 be compiled in the Evidence Code as 1s. See Research Study at pages
203-204, In what is now subdivision (a) we deleted "and all evidence thereon is
to be addressed to the Juiry " Iollowin  Jur,.”

Subdivision (b} of Section 312 is based on the following language from C.C.P.
Sections 13LT and 2061:

2061. The jury, subject to the control of the court, in the
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cases specified in this code, are the judges of the effect or value
of evidence addressed to them, except when it is declared to be
conclusive. They are, however, to be instructed by the court on
all proper occasions:

1847. A witness is presumed to speak the truth. This presump-
tion, however, may be repelled by the manner in which he testifies,
by the character of his testimony, or by evidence affecting his
character for truth, honesty, or integrity, or his motives, or by
contradictory evidence; and the jury are the exclusive Judges of his
credibility.

‘We have included the gualification "except as provided by rule of law"”
in Section 312, in order to recognize that statutes or judicial decisions may

quelify the rules expressed in subdivisions (a) and (b).

Sections 320 and 321.

These sectiocns reflect the substance of the Commission's determination of

this matter at the June meeting, We deleted "sound" before "discretion” in
Section 320.
Section 350.

Section 350 is the same as the first sentence of RURE 7(3).

Section 351.

Section 351 is the same as the second sentence of RURE T(3), except that

the "except clause” has been inserted at the beginning of the sentence.

Section 352.

Section 352 is based on RURE 45. The Commission previocusly approved a
significant revision in RURE 45: The word "fact" was substituted for "risk".
This change may affect the weight to be given to the comments discussed below,
since those comments were directed to RURE 45 which contained the word "risk".

The Special Committee of the Conference of California Judges made the
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following comment on this section:
The Commlttee is of the opinion that the proposed Rule is

capable of being construed to grant the judge wider discretion

than would be ascceptable to the Bar. Since most of said Rule's

purposes can be acccmplished in pretrisl and under other exist-

ing statutes and since proposed Rule 45 is so controversial

that it might endanger acceptance of the whole proposed revision

of the lew of evidence, we recomrend the reconsideration or

deletion of Rule 45,

Contrary teo view of the Judges, the Semate Subcommittee on the Rules of
Evidence found Rule 45 to be a desirable rule. The subcommittee considered
Rule 45 to be a desirable limitation on the admission of hearsay evidence in
certain cases where evidence would meet the requirements of a hearssy
exception.

Section 352 is a basic provision in the scheme devised by the Uniform
Ruies and approved by the Commission., It 1s a necessary companion provision
to Section 351 ("all relevant evidence is admiseible").

It remains to be seen if Section 352 "is so controversial that it might
endanger acceptance of the whole proposed revision of the law of evidence."”
The staff suspects that such recommendations as impeaching your own witness
will prove to be much more controversial than Section 352 which we believe
states existing law.

Exhibit I is an extract from a letter from the office of the District
Attorney of Alsmeda County concerning RURE 45. The letter oblects to Revised
Rule 45, We have, the staff believes, eliminsted much of the basis of his

objection by changing the word "risk" in Revised Rule 45 to "faet" in Section

352.

The staff of the Judicial Council recommended epproval of Sectlion 352 of the

Evidence Code,
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Sections 353 and 35%.

Sections 353 and 354 are exactly the same &8s RURE 4 and 5, except that we
have substituted "that the error or errors complained of resulted in miscarriage
of justice" for the language contfined in the RURE 4 "probably had a substantial
influence in bringing about the verdict or finding" and the substantially similar
language in RURE 5.

This change 1s based on a suggestion of the Committee of the Conference of
California Judges. The Committee believes that subdivision (b) of Section 353
should read:

(b) The court which passes upon the effect of the error or
errors iz of the oplnion that the admitted evidence should have

been excluded on the ground stated and that the error or errors
cotplained of has resulted in & miscarriage of Justice.

The Committee comments: "The Committee believes that said subdivieion (b) should
be drafted to contain substantially the language of Section 4-1/2 of Article VI
of the California Constitution. Whether the error had a substantial influence in
bringing about the verdict or finding is one of the gquestions the ecourt no doubt
would wish to consider in determining whether there had been a miscarriage of
justice."

The Committee of the Conference of Californis Judges sliso recommends the
similar change the staff made in Sectlon 454 for the same reason.

Mr. Powers aleo suggested this revision. In a letter dated July 29, 1964,
he states:

Sections 353 and 354 of the proposed Code of Evidence use language,

it is submitted, which is contrary to the case law of California.

I refer specifically to Section (b) of Section 353 and the first

paragraph of 354 where the language used "probably had a substantial

influence in bringing about the verdict or findings" is not in accord

with People v. Watson, 46 Czl.2d 818, 836. It is submitted the more

accurate language should be that it is "reasonably probable that a

result more favorable to the appealing party would have been reached
in the absence of error."
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e believe that it 1s better to state the test in the language of the

Consvitution rather than in the lanjuege used in Peonle v, Watson. For an

analysis of People v. Watson, see :litkin, California Procedure 1961

Supplement, at pages 156-157 where Uitkin states:

The "double negative" or possible prejudice test (e.g., "we
cannot say that the error was Not prejudicial, or that the jury would
not have reached a different verdict") was recently abandoned in the
landmark case of People v, Watson (1956) 46 C.2d 818, 836, 299 P.2d
243, The court revived the eariier rule requiring an affirmative
showing of error, vut stated the requirement in the less rigid form of
"reasonable probability":

"{I]+ appears that the test generslly applicable may be stated as
follows: That a "miscarriage of justice' should be declared only when
the cowrt, Tafter an exsmination of the entire cause, ineluding the
evidence,' is of the 'ogpinion' that it is reasonably probable that a
result more favorable to the appealing party would have been reached
in the absence of the error. Phrasing the test in this language avolids
any complexity which mey be said to result from the language employed
in the double negative approach, esnd such phrasing seems to coincide
with the affirmative language used in the constitutional provision. We
are of the view, however, that the test as above stated does not
constitute a departure from the tests heretofore applied, but is merely
& crystellization in affirmative form of the guwding pripeiple which
the courts have sought to enunciate in phrasing the test in other
languege. For example, the application of the double negative approszch,
as stated in some of the recent decisions, presupposes that & reversal
will result only when there exists, in the cpinion of the cowrt, at
least such an equal balance of reascnable probvabilities as to leave +=
court in serious doubt as to vhether the error has affected the resuli.
But the fact that there exists at least such an equal balance of reascn=
able probabilities necesserily means that the couwrt 1s of the copinion
‘that it is reasonably prcbable that a result more favorable to the
appealing party would heve been reached in the absence of the error.?!
Thus, it sppears that the tests, as varlously stated, are not funda-
mentally different but, on the contrary, are essentlially the same.
Nevertheless; the test, as stated in any of the several ways, must
necessarily be based upon reascneble probabilities rather than upon
mere possibilities; otherwlse the entire purpose of the constitutional
provision would be defeated."”

Although the major battles concerning reversible error have been
waged in criminel cases, the constitutional doctrine applies equelly
to eivil and eriminal cases (see text, §99), and the test should be,
and doubtleass will be, the same. Hence the theory of the cases set
forth in the text, p. 22681, mey not be followed in future decisions.

This is indicated in Murphy v. Atchison etc. Ry. (1958) 162 C.A.24
818, 320 P.2d 75, vhere decedent was killed at a rallvay intersection
and the trial judge erroneously refused to instruct on the presumption
of due care. The court, quoting the Weison case, found no reversible
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erior, lLecausc i1t is nol ‘rezsongbly probeble that a result more favorable
to the appealing party would have been reached in the absence of the error."
{162 C.A.24 823.)

Section 355.

This section is exactly the same as RURE 6.

Section 390.

This section is exactly the same as C.C.P. Section 1854 except that we have
substituted "an adverse party;" for "the other; when a letter is read, the answer
may be given;". fThe research consultant discussed Section 1854 on pages 196~199.
He states that the section functions as a rule of evidence and serves as an inde-
pendent ground for receipt of matter that otherwise would be incompetent. He
suggests the existing language be retained. We have followed his suggestion with
a slight modification of the existing language and compiled the Section in the
Evidence Code in substentially the same language as is found in C.C.P. Section
1854, 'The consultant suggests that the section might be included in the portion
of the Evldence Code dealing with cross-examinaticn. However, the section also
makes rebuttal evidence admissible and we believe it is better to classify it in

the General Provisions Division of the Evidence Code. Sly v. Abbott, 264 Pac.

507, 89 Cal. App. 209 (1928) (Plaintiff having first offered evidence of conference,

defendant could offer evidence of entire conversation thereafter).

Section 391.

Section 301 is exactly the same as C.C.P. Section 1954 except es noted
below. There are & great munber of annotations to this section and, although its
language is not entirely clear, we have not attempted to revise it. Professor
Degnen discusses Section 1954 on pages 199-201 of the research study and sees no
need to change its wording. We changed "jury" to "trier of fact" and deleted

the word "sound" before "discretion of the judge.”
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We have included the last sentence, although it seems to be a specific
application of Section 352. However, it does not require, as does Section 352,

that the probative value of the evidence is substantially outwelghed by its

cumilative or prejudicial effect. In short, we believe 1t undesirable to omit
the last sentence, for it might suggest that we intend to change the substance
of the law by so doing.

We suggest the approval of Section 391 as set out in the Evidence Code.
Although the section is merely a specific application of Section 351 which
makes all relevant evidence admissible, Section 391 will make it clear that we
are making no change in the existing law concerning the admissibility of an

object 1n evidence.

Sections 400-406.

Except for & few insignificant changes made in the interest of comsistenc,,
these sections are exactly the same as RURE 8 with one exceptlon: We have added
subdivision {d)} to Section 402. Subdivision (d) is exactly the same as the second
sentence of RURE 1{8). At its June meeting, the Commission determined that the
provision now included in gubdivision {d) of Section 402 should be removed from
the RURE 1(8) definition and be compiled in a pertinent portion of the General
Provisions Division of the Evidence Code. We believe that it is properly placed
in Section 402 which 1s the general section on the procedure for determining the
existence of & preliminary fact upon which depends the admissibility of evidence.

The Committee of the Conference of Californiz Judges makes several
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suggestions concerning Sections 4C0-406, First, the Committee believes that the
definition of "proffered evidence,” in Section 401 is too restrictive. "Proffered
evidence has long been used by the legal profession to refer to any evidence
offered for admission and it is not dependent upon the existence or nonexistence
of a preliminary fact." We recommend that . . . [Section 401] be amended to read
as follows:

401, As used in this srticle, "proffered evidence" meens any
evidence offered for admission in evidence.

The staff believes that the definition now contained in Section 401l is better
vhen it; Turpose is con;idered. The definition applies only in Article 2 relst-
ing to preliminary determinations on admissibility of evidence. The distinction
between the "proffered evidence” and the evidence offered to establish the exist-
ence Or nonexistence of a preliminary fact is clearer, the staff believes, if
Sections 4C0O and 401 are retained in their present form.

The Committiee of the Conference of California Judges alsc suggests that the
second sentence of subdivision (b) of Section 402 be revised to read: "On the

admissibiiity of other evidence of similar character, the judge may hear and

determine the questicn out of the presence or hearing of the jury." We fail to
see the reason for restricting the discretionary power of the judge given by this
sentence to evidence similar to a confession of a criminal defendant. Perhaps

an additlonal sentence should be added before the last sentence of subdivision (b},

to read: "On the admissibility of other evidence of similar character, the judge

shaell hear and determine the gquestion out of the presence or hearing of the jury

unless otherwise requested by the party against whom the evidence is offered.”
The Committee believes that subdivision {b) of Sectiom 403 should be

"eliminated upon the same grounds as stated in the last sentence of cur comment
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with respect to Rule 19." With respect to Rule 19, the Committee stated:

The Committee believes that the last sentence of Rule 19 of
the Uniform Rules of Evidence should be eliminated because the
question of persomal knowledge, experience, training or education
sheuld be established before the witnese is permitted to give any
testimony. Tre difficulty of erasing from the minds of the jury
that which they have already heard is well known. If evidence is
received and the jury is later instructed to disregard it, it is
difficult for the jury tc heed the court's admonition to disregard
such testimony. Conversely, we can conceive of no particular dif-
ficulty in requiring, as a prerequisite, proof of personal know-
ledge prior to the glving of relevant or material testimony. 8Since
the judge determines the qualification of & witness there is no
necessity for including in subdivision {2) the phrase, "if he finds
that no trier of fact could reasonably believe . . .

Subdivision {b) is merely a specific recognition of the authority of the
Judge to regulate the order of proof. Moreover, the subdivision is based on
existing law--Bection 1834 of the Code of Civil Procedure, which permits the
Judge to receive evidence that is conditionally relevant subject to the pre-
sentation of evidence of the preliminary fact later 1n the course of the trisl.

Sections 410-411.

These sections conform to the Commission's decisions relating to C.C.P.

Section 184k. See the Commission's Comments to these sections.

Sections 430-446,

These sections conform to the Commission's decision relating to C.C.P.
Section 2061. In Section 440 we inserted "substance of the" before "instructions"
and in Section 446 we revised the second sentence which originally read: "There-
fore, if weaker and less satisfactory evidence is offered when it appears that
stronger and more satisfactory evidence was within the power of the party to
produce, the evidence offered should be viewed with distrust.” The words "it

appears" seem to conflict with the first sentence of Section 4L6.
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The Case for Rule 3.

The Commission disapproved URE Rule 3. This rule would permit proof, by
evidence that is otherwise inadmissible, of facts concerning which "there is
no bona fide dispute between the parties.”

Exhibit III is a letter from Judge Patton pointing out the desirability of
something equivalent to URE Rule 3. We suggest you read the letter with care.
The staff believes that Judge Patton makes a streorg case for his position. Ve
note that, unlike Rule 45 which results in the exclusion of relevant evidence,
Rule 3 or its equivalent results in the admissibility of evidence. The extent
to which such evidence should be considered will be a guestion of weight and

credibility to be resolved by the jury.

Relaxing evidentiary exclusionary rules when Jjudge is trier of fact.

In connection with his discussion of Code of (ivil Procedure Section 2103
{pages 206~211), Professor Degnan suggests that the jury-trial rules of evidence
should not necessarily apply to the Judge or cther fact-finders in civil cases.
Primarily, the rules of evidence that might be relaxed are those relating to
hearsay, although some of the extrinsie policy rules fall into the same classifi-
cation as do such rules as the opinion rule.

Professor Degnan presents this question: "Is there justification for extend-
ing to all such fact-finders (primarily the judge setting without a jury) those
rules which are founded in doubts about the sophistlcation of jurors and in con-
siderations posed by traditioral verdict procedures which allow Jurors to answer
the guestions asked of them without giving any explanation of the process by which
they arrived at their factual conclusions?” You will recall that Professor Davis

presented the same question for Commission considerstion some time ago. At that
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time the Commission concluded thaet certainty in determining what evidence is
admissible and lack of trust of judges justified applying the same rules to
judges when they are fact-finders as apply to jurors.

Professor Degnan suggests that the hearsay rule, at least, not be applied
to Judges or referees when trying civil cases as the finder of fact. He believes
that judges and referees should have the same freedom from the jury orilented and
Jury dominated rules of execlusion that administrative agencies have enjoyed for
nearly a generetion. Perhaps, he belleves, they should have greater freedom;
they should have at least as mach.

We suggest that you read pages 206-211 of the research study in conmecticon
with this matter.

Also pertinent to the same point is the Article by Professor Davis in the
American Bar Asgocistion Journal. We attach a copy of this article as Exhibit II.

Respectfully submitted,

John E. DeMoully
Executive Secretary
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LETTER YROM OFFICE OF DISTRICT ATTORKEY OF ALAMEDA COUNTY
(Letter from D. Loy ell Jensen, Dpty. Dist. Atty)

Californis Law ' .
Revision Comulssion _ LL July 1, 1964

Avticis VI. Dule 45 sebs forth a power of the trial judge
$5 exciude evitense lor & number of reasons listed theraln.
Uader this rale he san exclude -evidenos if it has & “risk" of:

# . undus sonsumption of time . . .7 L
o . undue prefudlioe . o ¢ .

» senfusing the ilssues o o "

. misleading the Jury , . ."

ﬂsna Gommisston apprshtly dolttia,ﬁha URE propesal to includs
surprise” although the commentary seems to put that ground

w

” »

¥ e
i

L

* > + ®»

pigat back in.")

Here again the trial Judge is given the power, by the
exercise of the various value Juégments outlinesd, to exclude
otherwlse relavant and material evidence. Thse power contemw
plated hers La 8 cloae relatlve of the powar dlscussed pre~
vicusly in reference to the trial Judge deolding oredibhility.
TG be sure the power in Rule 45 is & good deal mora legitimate
in that & good argument can be mads that 1t probably éxists
aiready in somewhat the same form. However; 1t is.surely true
tiat there is a great differencs hetwssn the exercise of & .
statutordly granted end defined nower by & trizl judge and hils
gxnercise of what mey be termed “"sovereign powsr" when desiding
the admissibllity of evidencs which 1s relevant and materlal
whidehl he decides to exclude under thes watchful eye of an ape

‘pollase court. It seoms quite obvious that trial Judges would

mich more freguentiy £ind that one of the grounds set forth in

"Hule 45 does exist. 45 indicated before, thase are all value

Judgmentas subjecst to & tremsndous amount of vardance from Judge
to judge. Agaln, we do not sxpect abuse but we feer it., If
the power is thers it is obviously the type of power that should

‘not be enccuraged or strengthened by telng made speoific. The

reality of the problen is reccugnized znd 1t is 3aid, Thus,  the
Uniform Commissiomane soabe Lnas taey propose Rule 45 %in the *
sagurance Shat the results of rare and harmful abuse of dis-
oretion will be readily corrected on appeal.”' The ready core
reetion 48 of no avail ¢o the prossoution. When the trizl Judgs
exerclises his value Judgmerit and keeps out avidence slthiough an
abuge of dlaoretion when 1t is "harmful”™ to the prosecution thure
is an acquittal and no appeal. .We feel that there i3 2 subatone
tial enough potentiai harm to adequate prosscoution o overzdids
any value in restating, if the® 1o 5o, these noticns of law

into statutes. T _ - .
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EXHIET £L

An Approach to Rules of Evidence

for

Nonjury Cases

Sinoe five oul of six trials in courts of general jurisdiction sry with-
cuj faries, aud 67 per cont of aif 1risl ia all wribonals, including admin-
ieivciives are nonjury, Professor Davis argues that it is time to rashape
the law of evidence to £it these proceeddiugs. s coniends that it iv wrong
for our iegal aystem to upply ruiece of evidence uesigned for k. jury

gysizm te aonjury edjudicnticns.

by Kenueth Culp Davie » Projessor of Law at the University of Chicago Low School

THIS ARTICLE elaborates four
e'mple propesitions. '

1. Five sut of six trials in courts of
seneral jurisiction are without juries.
£6 wrisls i leaser courts are wdded, jury
trisls muy be about 5 pér cent of all
triels in all courts. If trialy before ad-
ministrative cficers and arbitraters sre
also added, jusy trials are probably
rot more than 3 per cent of &il trizls
in ‘sl teibunals,

2. We have no roles of evidence de-
sigred for nenjury trials. Our only
ruley of evidence are designed for jury
trinle, We nocd rules of evidenes ox
standards of rvidence for the 97 ysr

st e trisis without juries,

3. Although reform of svidence law
is long overdue, the reforms proposed
Ly the Yodel Code of the American
Law Inctitwte and by the Uniform
Rules of Evidence, both heavily
weighted with jury thinking, have
failed for want of sdoption. A pew
spproach is nesded,

4. Tha new pash for evidence veform:
sasuld be () focused primarily on
nonjury teisls, b} towsrd eslarged

diserzifon guidad by broad stendards
and away from previse and rigid re
finements, and (¢} stimulated by ex-
parience with American adminisurative
processes and by conrt sysiems in ofh-
o prats of the world,

The Proportion
of Nonjury Trials

Qlfcial siatistics from federsl courts
axd frovr sixteen states heving moere
than L2k the national pepulstion pro-
vide the tasis for an estimate that only
one sixth of all irials In courts of gen-
extl fmrisdletion ooe jury and
fivu gixths ere without juries. (See the
siste-by-state list, page 726, infre)

Figures from e¢ome of the :zame
sources saow thst the proportion of
nonjury trials is much higher in muni-
cipal, police, traffic. and small claima
courts, These figures provide the basis
for a guess, as distinguished fram an
estimate. that only shout 5 per cent
of oli mials in all courts are before
juries, although staiistics are not avail-
able to eupport & close estimats, The
number of trials before administrative

iriady

officers (federal, staie and Tocal) and

Defore arbitrators is unknown, and Hg-

ucna are lacking even for 2 guidad
ruess. A meaningful figore brouwght
out by the Adwminisirative Conferencs
of the Unlted States is that 80,140 pro-
ssodinge wore comimenced in fadaral
sgencies in one year {involving orel
hearings with verbatim transcripts) to
Jetermaine private rights, privileges or
ailigations, comparad with fewer than
10,000 trigls in sl federal courts i
one vear. Ii jury trials are about 5
per cunt of sl trials in all courts, the
suess gaeaits to bo @ safe one that jury
triale are not more than 3 per cent
of all wials in ali tribunals, that is,
couris of all Jevels, administretive
agencies and arbitrators.

Lack of Evidence Rules
for No:jury Trials

Our  evidence wystem I8 indeed
queer: We have rules of evidence fo
the 3 per cent of trisls that use
juries but we have no rules of evidence
for tha 07 per cent that are without
juries,

Angust, 1964 s Vol. 50 722



Evidenez Ruler for Nonjury Cases

Tadav' lnw of evidsnee s focused
almosi eniizely on jury trials and al.
moet compistely ignomss nonjury trials,
‘Fhsyer vegarded oitr law ol evidenca
as “a wreduet of dhe jury ayctenas
Wigmorc
Sir Henrr Maing's siaterent that “ihe

RS ST LI 213 " e S
l2.id el aXDieT oF 1xcts | . . has
specml quslifications for deciding on
them”.2  Chief Justice Vanderbilt
wrote: “Ii is well known that ihe ex-
pensive and highly refined yules of
evidence ‘ave developed largely as
methods of controlling juriea™® The
American Bar Asssclation’s Commiic
fee on I:r-pmvenems in the Lew of
Evidence ;cporied in JU3H: “The rmlss
of evidenes are designed primesly o
meet the necessities of trial by jory.”

The strongest statement of all, but
one that seems fully justifies, is that
of Mclormick: “As rules they wsee
absurdly inappropriste to any tribunsl
or pmccading where thers is no jury.”™
 ‘fhe only rules of evidence we have

e &Hsu*«iiy inappropriate™ fou 97
per ol of our wigle in ol tribunals
wnd for B per cent in eouris of gen-
eral jurisdiction}

We sondlimes pfetend io hive rules
of evidenece designed for nonjury trial,
ever theuzh we beve developed o
auch rules. For insiance, Hule 43{a)
of the Faderal Rules of Civil i—"raceéurc
vefers 1o “rules of eviden e b Beoake rre
poudied e the ermrly o lee Unibed
Stares on the hearing of suiz in
equity s e might suppose from this
that scmewhere some roies of evidencs
for douity cases could be found., But
the suoposition weuld be false, o
auch rules have cver existed, Wigmors
sska: “Where sre we to isok for thaose
{equity] rules?™® And he answers
that he hes no 1den. Frofesser hioore
™y his treatise indulges in 2 delightivi
bit of vadersiatemiant: “One who goes
to the former federal eqaily cases €
pecting to find r bedy of evidence law
which will informe bt whether parde.
vlar avidence Is samissible i Hkely to
encounter ssme difieuity"?

The fact is, ss most practitioners
know, that [adges sitdny without juiies
follow or depast ivom the jury-rial
ruley &3 they sen e and the variutions
from cne judge to snother cover ail

L1

asserted his agreement with

batis of the -Lu:‘:'!n:r'i- The anl ¥ :’::! in
ciple for moujury cescs ix whist the
Special Comumittes on Evidonce of the
Indicial Confcrence of the United
Staies in 5 1962 report called “the gens
eral pnm.qalc that the law of evidence
is rc.nxr.r. in withaut 2
rary R

Mot only is eur law of evidases

caser trisd

geéred to the jury system, bul 20 fs,

our lezal lteratura and nearly all eut
thinking about evidence problems. The
eourses in evidence in the law schools
zra devoted slmost entlrely to jurys
trial rules. Many students who Hawe
compleind s cotrses know nething of
evidance precticas in nonjury cases, Of
sha twe leading casebooks on evidence,
gne sesind io Ay nelhing oi nanjury
trials and the other devoles only fen
page: Lo them,

Thirking within the iegai profession
shout problemy of evidensce i 99 imuch
distorted by the false assumpiion ihat
all evidence problems pertain to jaries
that even zuch s wubject 83 judicial
noitee is dominstéd by ideas abous
judge-jury relaticnships. Even in jury
cases, judicial notice problems arice
in preris! considerstion of pleadings,
dispesition of motions and the like,
gnd avise in post-trial apinion wriiing
mﬁ alier determinaiicmz, a5 well =2

soctate considersiion of coses, Dere
hap< two thirds af the sccasions for
P tnl nobics aven g \355 case have
m}th’ng to do with the jury, If jury
teials are 3 per sent of all irisls,
this means only about one per ceat of
fudicial notice questions have any rela.
tion o hiries. But the judicial notice
provisians of the Model Code of Evie
denee and the Uniform Rules of Evi-
dence ars dominaiad by jury tainking,
eznevially the wierly unsound ides
thai judiclstly noticed facts may nuver
be cobjest to cebuttal,

Aa amrmsing frsident in s New Yorsey
iHusirates how far ihe vasal el
tion goes that afl evidende prebiema
wottain to juries. The 1963 Report of
the New Jersey Supreme Coure Con.
mittee on Evidence, a generally admic-
skle study, proposes evidence ruies to
apply to all courts and clso 1o “formal
hearings before administrative sgen-
cizs and tribunais™® The commitie:
rejected & propossi of a commesntater
{the writer} ahout judicial noth: with
the romark that the commeniaic:’s
“orientatice iz Towwrd administostivz
faw and wonjury adjadications”.®

Thinking crianted to 99 per ceat of
the cesasions for judicial notice or ofli-
cial notics was rejected in favor of
thinking oriented to one per cent of
the occasiens! Jury thinking wmust
deminaie, even for administrative pro.
ceedings! The amall incident is sig-
nificant because the atiitude is typical
of almost any group in the American
legsl profession of the present geners-
tion.

Need jor New Approach
To Evidence Reform

Reform of basle evidence law is lorg
overdue. The American Law Inetitute
gaickly decided that the present lew
of evidencs was not werth restating
srd the remark was made in the ia-
todutiion to the Model Code that “he
law of evidence is now where the Taw
of forme of sction snd common law
pleading wac in the early pant of the
wincteonth centari ™8 Professer Eor
gan cxplained that the Amedesn Law
Institzte “did nol atiempt & restate-
ment of the law of evidence becaw e
nistabers were convineed thal no re
giaternent could eliminate the obstruc-
Heone io intelligent investigation which
corrently  accepied doctrines  have
erected”t? Wigmore says that “toe

i Taavex, Rviseses 05 [I838),

2t iFradony Buapewen § o4b (34 ed. 10,
Sea zivs, Wigmere, Adminlsiverivg Boards and
Tommdsrions: Ase the fun-Trist Ruler of Boie
daresw an Force jor Thaly Faguiries? 11 . Yo
Rowy. 247 90 “Hisloreelly, the rulss o
avideras familiar o Angfle-Amariesn avwyes
werk & dlvect growt ot of trish &y Jury.”

3. Venderblit, The Technizne of Proat bofere
Aiﬁ;ﬁéfxmmuw Fodter, 34 fowa L, Biv. 664, 437
[§1 . 17]

4. 83 AB.A. Rur. 570, 384 "s&ﬁé}.

5. & Tweve. Boc. Sei 837, 643 (1031),

& 1 Wimoss, Pvrenen 301 (34 ed. 19607,

. 5 REsant's Fruonsl Peattves 1338 (1551}

4. Rivows, Brscrar Corarrres on Dumeecs oF

%24 Awmeriean PBar Associstion Jn}u;'g—zﬁi

vhe Foneian Conpwimey o tun Thariy Stars
€ {158F).

5. Fage % Aule 2(3).

M. Pege 49, rejesciing the idea that noticed
fact: should be subjeet 10 rebuttab—an idey
anbadied i Sectisn {4} of the Federal Ad-
miniztrailve Procedure Act and giviag genersd
grietagtion. The New Jesey comentiies carilter
hed sdopted the ruore Dmporiant propeas) of
the same comumantetor in L Rude 903): “Judls
sl notice raky be takea of &Ry matier which
would be of atd in dwclding whet e lxw
shentic l’s-e.."

11 RMopit Cook 2@ Dwinkwew ¥ {1942,

12 &ietmnj Law Instituie, Smerearny e

Viorsuxek In 1k Law Doxoee taik Wan ¥,
Evmanc: 1 (1644),



vt o & largs exbond faii of thede proe
fased pursos . They serve, not se
s todful tools for helping the truth ar
tals, bul as gamerules, sfterwards,
or setiing aside the verdier™#

For the pasi twenty years of mote
ihe_hopes for evidence reivim have
gone into the Model Code of Evidencs
and the Uniform Rules of Evidence.
But these propasals have been sgfociad,
The Model iode und the Uniform
stales are unsatisfactory ie that they
¢st so heavily on the juiv systain, and
hey go much oo fs: in providing pre-
cise and figid requirements. During
more then twenty vesrs, they hava
won only a single adopticn—&¥anaas,

The time hw come for & new ap-
proach.

Suggested Hew Approach
Escapes Jury Thinking

The most imuortant aspent of a new
spproach should bo escape from the

Jecp-seated habit of sllowing all think-

ing about evidence law to be domi-
asted by the nezeds of the 3 per cewt
~f trials that itvolve juries, The think.
;g shouid ralect eimarily s ueeds
of e U7 per cent of trisls that are
celthout juries We shonld ondertake
,or the first time to prepare a set of
*uis¥ or standards for nonjury trisls,
Then the main set of rulsz or szandsrds
can be qualified or modified to fit the
peculiar needs of the small minority
of cases that are tried before juries.
_An outstanding charactaristic of the
Model Code and the Uniform Rules is
cheit ireaiment of refinements in Fre
ciso'and rigid detail This charscieris-
uie rung counter to the strong trend of
the law during the past half century ta.
ward replacing detailed rules with dis
sretion. For instzncs, the Supreme
Court generalized i 1952; “The trend
of the law in receni yeces hes been to
turn away from rigid rules of incom.
petence, in fovur of admitting tesii
mony and sllowing the trier of fact to
judge the weight 15 be given .7H A
vear earlier the Supreris Cowrt lad
said: “However halting ts progreas,
the trend in liigation is toward a ra.
tional inquiry into truth, in which the
tribunal considers \\'erythmg ‘logav::alf*;
arobative a{
’ proved

b mew rules of uﬁ-

T | e ket

denie should go wiih this wend, not
agaias Gk

Pisslor and ripid ruler of evidencs
should give way ie diecigion io e
exercised undsr hosd legal diandards

For instance, instad of a rigid hua,-

say rule with nunierous precise S S
fions feaving lirile ar a0

fr dres

@ity for ._a.;_-

poohey boevial tig:-.u. AL nEEE,

whai is r-s.-a(e:d oo hread suendard
viab rafis
gy suppedt s fieding, aed
appraising hearsav g tribunal may be
inffoenced by sinilability ar unavail-
ability of #he decloant.

Whan oir minds ore released {rom
jury thisking. we shall see the ohvions
soundness of MeCormick's obsreation
that “The trusiworthiness of hearsay
vaager from the highest relialility o
utier worthlessnews™ " apd we shali
see ihat the hearsoy rule and it excep.
tions f2il ¢ At this basic observation,

When our minds are relessed from
jury thinking, we shall ses the meric
of building on our valuable exparience

under e satisractory provisions of the
Procedive &t that
“hAny otal or documentary cvidence
may be received . . .” and thu s find-
ing may be supported by “relishle,
prebative, and substentisl evidence”
without rogard 1o she question whether
the evidence iz “cumpetent™.1?

When our minds ire released from
juvy thinking, we ghall sse the: whern
the only svailable alternative to giving
the heaisey ss much weight as i seans
te Juserve iy to decide without avi
dence, aur belief that divect evidencs
is asuslly beitar then hearsay is un.
heipfal becauze it is irrelovant,

When our minds ave releascd from
jury dilaing, we chall see tha non
stnso of a hearsay rule that wperates
B the szme wsy irrespective of the
reliability or unveilsbility of the hear-
say and Irrespective of the availability
or unavailability of the declarant. We
shall see that even somewhat unrelizble
hearsay may for some purposes in
some circumstances be better than no
evidenca,

When our minds ave relessed from
jury thinking, we shall ses that the
hesrsny rule, which wan desizned (o
BT fancbilisy of evidence be-

fore a juey, shoull.vot be allowad to

ole hewrsay 1y
that in

Adminireative
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Eenuncth Culp Davis, John P.
Wilson Professer of Law at the
University of Chicngo, was edu-
cated @t Whitman College (AB.
i%31) and the Iarvard Law

School (LL.B. 1934). He has
en & law teacher sines 1935 and
is the author of Administrotive Law
Treatiss snd other books.

gevern cvaluation of evidemce by
mdgea or officers, and we ahsll agree
with Judge Learned Hand that the test
of sufiicient evidencs to support a find.
ing should not be jurytrial riles of
sdmissibility bup ehould ke “th, ki=d
of evidence on which responsibls var-
soms are acousiiaued to velv in sericus
sffain™ 18 N
The propossl here made that procise
aqd nigid rules of evidence should, give
way Lo discretion to be exercised undes
broed legal standards does not mean
incressing praciitioners’ difficulties in
preparing for trisl by reason of lack of
definite vules. On the eontrary, the
proposel is that practitioners should
have better advarce knowledge thsn

1% 1 Wiosconw, Evevenee | do (34 od. 1540,

M. On Lea v Unlted Sostan, 543 . 8 Wi
737 {1932y,

15, Uniperse!l Cowmarc Corporation v, Noe
Giondgl Labor Retactions Bourd, 346 . 8, 474, £97

{1551). See ather examples of the trand In 3
Dhaury, Law Teeamike § 1401 -
(1a38}.

15, MoConwton, Evnamcn 827 (1834).

17. The quated provisions are in Beotlon, 7{s),
B Htat. 237 (IM) 5SUSLCA. % 1008(e). Karilar
crafrz of the bBill vrovided tnat findings wugt
b supported by ¢ mwent" svidence, but thg
arefd that was adopted Ynposed no uquiri-
ment thet 1 Andicg be sippectsd by “compe
Lent” syideses. For full diszuselon of the legs-
telive h.sfsry on thit point, fre T Davis, Ape
ieitnative Law Talarres | 14.03 (1988).

13, Natienal Labor Relatioms Bodrd ¥ Reme
inpton Rand, 44 ¥ 3d SE2, 8TY {24 Cip. 193R),
cert denied, Y04 U 8 556 (18881,
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Evidence Rules for Nonjury Cives

they now have of the evidence wrae.
ffoer chad wil be followsd in the §7
et cent of 23 teials, in the five sinihs
af triale in cuurie of geneial jurisdic-
tian, Under ihe presen: system pras
Arioners have ne means of knowing
how inuch the jury-trial roles will b
tetaxed n nanjery irials, Under the
pvoposal discretiouary power of the
judge or other presiding officer wilt
not be as lorge as i 31 now; i will be
confned by bread but mesningful
standards.

Fvidence Rules Need
¢ Thorowgh Ereamingtion
Anglo-American cxclusionary rules
of evidence zre umnigue in the world,
Lawyers of other lands avc vmabla o
méerstand way ralavenr ovidents that
has probative force should be barred
from consicerziion. Our only excose
is that we use juriet and den't trust
the juries to consider sll relevant and
probative evidencs. But our only ex-
cuse doas not even purport to reech
the 07 per cent of trisls withont juries.
Our sick body of evidence law will
get well sconer if our American ew-
Jesce doctors will consult with some
Europear evidence dectors.
" That the views of European lawyers
largely coincide with practices emerg:
ing from cur American sdministrative

process is not saeidentsl.

APPENDEX
Number of Jury snd Nen-jury
Trisls in Sixteen States
The fgures do not aflow n procise
.cotnt betause cetegories and counting
systems differ from sizie (o stite, and
game categorise are mlssing or com-

bined with other categories. The mest .

sterious infivmilies sre point=d oty in
parentheses with respect to cight of the
gixtesn staies In 1he following tabule.
tion, Dstimbies based on sdding the &g
ares shout el b conris of gemewsl
surdadiziion are: jury sk, $5,2741 won
jucy trials, 210,232,

ARYPONA Second Repore of the Ad-
" minisirative irector of the Suprome
Coari of £rizora {1982), superiar courts
enly i{haliyear fgures doubled}. Givil
cases terminsted: after sourt trisl, 663;
afror iuey crial, 32, Criminel capes: jucy
teials, 465 ocourt trisls, 45, Toaals: jury
trizls, 78; coust trials, 708,

CALIFORNIA, Judiclal Copnetl of
California, Adwinisrative Qffice of the

T

Ui (Sehrnary, FESEL, Gar sl cear
1960.19681, pages 28, 28 30, Sapeiie
CoucEs, dirpoailiong sier tiel, contestcd
maiiers, 3564 Juries sworn, £.792.
§The Tsport sayar “Figurss oited for
‘jures swarn” Are aoi the sguivalent of
jufy trials, Co the one hund s
he aworn o ry e matier whitl s sertied
prior 1o compietion of el Cn
ether hend & einsle jury mey ry several
caséw conselidated for trial™ Of the
inties sworn, 3381 wers “in personsl
injary, wrengiui death and  propeny
damsgs caves”, and 2634 werc in crimid-
nal cases.})

FLORIDA, fudictal Eowneil, Sixeh dn.
nuei Rerors (19607, Exhibit VI zseex
JYisposed of i the girenit sourts in 1951
Law dispositiens: fury tFiely, 1,371 nen.
furv krials, 1,069, Criminal dispositions:
jure trials, 1485 noajury rials, 44,
Totale s jurr, 1R10;p  asapuy, 1303
iEanity eates apraremly sre net o
Gduadd, The tabie siows 2420 “cone
teeted diverces™ but does not show the
number that went bo tricl)

ILLINOIS, prinied report by Albvr .
Barne Court Administrater. and John
C, Fitzgerald, Depury Court Adminisira
tor for Conk County, pages 5-16. 32, 38.
39, tor zyperior and circeit cours (fig-
ures for partial year sdjusted 1o anrual
basig). Civil cages: Cook County. jovy,
1.044; noniury, 18074, Tweniy circnits
outside Cecl County: jury, 673; nonjury,
10901 Totals: jury. 1LT7HG; morjury,
28,975, Criminal cased: iury, 369; non-
jury, 1,932 Toisl: jury, 2.085; nonjury,
30,907,

IOWA, 1951 Anntied Reps:t Hefadng
10 tha Frinl Coures of the Stete of Fowa,
by the Judicial Departmen: Statisticiun,
Civil cuses disposed of in district esurt:
tried to jury, 5ZB; wied to court, 1924
Criminal ceses dizposed of in disteier
courts trisd o jury, 303; tried o coury,
101, Totals: tried e jury, 836; tried to
ecaurt, 2,116,

KANSAS, Judicdal Council Bulleiin
{October, 195d), ' distriet zourts, eivil
cages, contested crialet te court, 3BSZ;
to jury, 351, (No hgores given on fury
and menjury crimingl cases}

MARYLANY, Administrasice Office of
the Courts, Swngal Bepori (1061.7062}
pages 32, 35, 36, Circuit courls oniy.
Lo amees trieds moter worl lnry, V38
sonjury, 510, Other torty jury, 184;
nonjury, 162 Condemastion: fury, 157;
ponjury, 6. Contract: jury, 107; non.
jury, 534, Onher law: fury, 242. men.
fury, T84, “Equity heszings”™ (hers as
sumad 1o he nojury, but not so indicated
in the report), 3,194 Criminal cases
wied: jury, 4807 aeejury, 9516, Totale:
jury, 1.988; nonjury, 14846, (Wat in.
ciuded ars 2000 hustardy and nonsep
nort cssca “iried” i Baltimers; sl bat
st “were tried before the sourt™. Some

Jury may

e

Amevican Sar Assecistion Journal

of e Yequiiy hearingc™ sy nor he
wigis}

MICHIC AN, Supreme Couse, Offer af
she Court Administrasor, Aamued Kepers
arnd Jadlcial Statistizs Jor 1901, page 26,
Circudt coorta: jury isials, 1,760; ponjury
irials, 4,185, .

MEYW BAMPSHIAE, Eighh Firnnial
Repori of the Jedicial Couneld (19607,
puges 58, 62. Staistics on work of the
supcrior eousk, eriminel cases: jried hy
iury, 51; keard by court, 11, Civgl cases:
jury trials et lew, 210: jury frials in
other aciions, 28; actions at law tried by
coust. 430, Totals: jury cases, ZE1; non-
jury cases, 441, {In addition. sontested
masitel cases heard, $7: othey equity
cases henrd, 357, Cases “heard” sre not
nedesgzrily trisls bot may include many -
tiisls.) _

NEW JERSEY, Annaal Report of the
Adminietrative Director of the Courts
(1960.1257%, Takle F, proccedings in
superior couri, law division, als and
appesia: jucy, 958; nonjury, 1309, Tu
ble 1, proceedings in the superipr sourt.
chancey divicien, zenersl eavlty: jury
irigls, 15: nonjoyy tnials, 966, Table M,
procesdings in the soperior cogrt, chan-
cery division, matrimenizis (toml cials,
6,130); {uncontested triala 44X, ool
tertad toisly, 1,832 {presumeh.y non-
jury}. Tahle U, law divisions of superior
gad gcounly courts, dispositions of in-
dictrieniz and accusationsy jgey risl,
1.076: nonjury wial, 376. Totals (emit
ting figures in parentheses): jury frizle,
2.04%: nonjury trials, 3,881 (These g
ures sre weighted in favor of jury irials
hecause of the lack of separation of
county court crimingl triale.) :

NEW YORK, Sixik Annual Report of
Judicial Conference {1961}, Table 12
{afier page 2i4). Supreme Cpurt. civil
cases, samnary of dispositigns, afrer
trial: verdict of jury, 2,344: decision of
court ¢r reserved decieion, 7,441, {Table
32 st page 260 shows, for supreme court
s county esurts, felonies spd misde-
meanors: 618 convictions by vardict. 250
scquitted by jury, These figures arve ex-
cloded because (1) the proportien from
county courts s not Indicated, apd (2} the
number of nonjury trisls are not indi-
eated.}

NORTH CAROLINA, Annyal Report
af tbe Adminizraive Asslstgnt o the
Chief Jusiice (1961.1962 ). Page 20, civil
cager disposed of in superior gourts {ex-
cludiog 4,305 unconiested divapee actions
“reied by Jary™): duwev, 1388; judge.
$,330. Page 32, criminal cusge disposed
of i superior couris: iury, 2385 indes,
12139, Total civil and crimdnal: jurv,
5872; fudps, 16,445,

TETAS, Cintl Fudiciad Cauned, Judicicl
fes ifor the y2ar 1961, dated Mo,
1%62)., Total of all civil snits: tried
with & jury, 3,186; tried witheut a jury,




33584, Criminal csses: tried with jury,
251B; iried withour jury, 17,918, Tate]
eivil and criminels tried with jury, 5,204
tricd withour juvy, 76,463

WASHIRGTON, lenier of Mamch 21,
1563, from Albert €. Bise, Admivdstrstor
far the Courts, State of Washingron.
Superior eourss aniye eiwil hupy, 1005
eivil moniury, 3,581 sriminel jury, 4483
eriminal nonjury, 14I. Totsls: jery,
1544 nonjury, 4062

WEST VIRGINIA, Reports of Tudicial
Couneil, for two six-months' periods end
ing June 1, 1962 (fgures found by add-
ing fgures from each of rwo reporis),
Civil cases: tried by jury, 767; heard
and determined by court, 7.911. Crimi-
aal casea: tried by jury, 554; heard and
derermined by coutt, 2,258, Totals: jury,

(1,361 court. 89358 (Mot clear whether

“heard gnd determived by court™ may
include cases nol el d}

WISOGNSIN, Ivdicial Counedl, RBien-
rial Repart (1961). nage 17, Totul con.
tested rrials in clreult eourta: dispised of
sfter jury trial begun, 752; sfter none
fury sl Legor, 160 (00 the M7 jury
wrials, 348 invoived gato secidents) {(Net
fecluded are 12,894 tjala by the count
and 278 jury teials i “eriminal and oreli-
rance viclations”, hecnuse the bulk may
be tratfic cases)

FEDERAL, Anniwi Report of the D
rector of the Administrative Qffice of the
United Srates Conrts {1961} 162, Chil
trials: nonjury, 3,245; jury, 2911, Crim.
inal eriale: nenjury. 982: jury, 2.450.
Total irlals: jury, 5.367; nonjury. 4,327
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Evidence Ruley for Non
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In the foregoing whalation, the varia-
tione from one state to another are large.
tn Mew York supreme courts the ratic of
nanjary to jury trisls is three to one: in
THincis soperior and cirenit courts and in
Texas dimriet courts the ratic js shout
Rfteen ta ene.

Juries zre used much mota, of course,
in eriminal cases than in clvil cases,
much more in accidont ¢ases than ik o
mercicl cases, and moch more in law
than in equity. In California (which may
er may not be typical, bur for which
figures ave readily available) 39 per
cent of jurles sworn are in e eateseries
of  cases—Fpersenal  injury.  wrongiul
deathy and property damsge™ (53 per
conty and oriminal cases (32 per cent).

Auogust, 1962 « Vel. 50 727



‘and exclugionary ruler shall not apply, aquact,-howéver,-to
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CHaMBERS OF ’
The Superior Gouri
LO8 ANGELES {2, CALIFGREIA
HOeBERT R, FATTON, wUDGE

iugust 10, 1984

Californis L&w Revislon Commission
Room 30

Crothers Hall. :

Stanford, Califcrnia 04305

Sutject: "Uniform Rules of Evidence
Article I {General Previsions)
Comment on Tentative Recommendations™ -
The Caue For Rule 3.

Gentleman:

In my cpinlon; your decision to withhold approval

of URE Rule 3 gaa modiried by the suggested revision set

forth on page 63 of the "General Provisions Study'+), will
reducs, by about $0%, the total tine-saving potential inherent
in-your splendid project for the inmprovement and modernization
of the law of evidence, Rule 3 i3 the only one of the proposed
new rules whlch was depigned specificaliy to foster the inter-
egts of the general tarpayer and to improve the lmgge of our
system in the eyes of the public.

The purpose of proposed Rule 3 is to sliminste, or
at leant to minimize, the enormous waste of courtrcom time that
is caused by the multitude of pileayunish, quibbling objectlions -
directed at matter which 4s not really controverted - that
‘cheracterize the aversage day of trial in the average California
case, that intermupt and distort the orderly flow of communica-
tlon between withess and trier of fact, that contribute to the

- Impression of pettylfogging technicality - whish, in the public

mind, is the principsl weakness of our system - all to no con-
celvable advantage to the bar, or bench, or to litiganis, or to
the publie, _ . '

Rule 3 is the germ and heart of Wigmere's first
recommendavions for the improvement of the law of evidence, as
set forth on pages 283 and 264 of Volume L of his Third Edition,

*The study recomnends the adoption of Rule 3 in the following
revised form: "IF upon the hearing of a2 e¢ivil action or proceed-
ing there 1s no hona fids Clipute bebween the parties &3 10 &
wmaverial fact, such fact may be proved by any relevant evidence

Rule 45 and any valid claim of privilegze."




(N

California Lav Hewisiorn Cempizalon Lupast 10, 1o6k

= ~iae EY

- Wigmove, bafore Gfm¢gﬁtin% Lis &&thﬁﬁﬁ&dliﬁna, had devoted &

lifetime of nrodigioue effort o his momumsntal organigzation,
restatement and - sacionalization of the law of egvidence., I
peileve he 1g che moss Trequently clted aingle ran—Judicial
authority on any subject in ths entirs fleld of modern law.

Noe one elsa in our era i3 ever going Lo devole sne-hall of the
affort, o say nothing of the telent, te the gtudy of this
subfect that Wigmors deveded to it, i think his position is

centitled to 3 little further consideration before he is {inally

everruled in this atate, The fpll sase for Rula 3 cannot be
articulated fairiy in & Lrial letter such a8 this must be, I
wege the Commission to review once mor? Wignore's chupber on

"Faults and Needs of the Rules” before you reach & final deter-

mination to withhold any recommendatlion of thls rule, and to
conslder the feaslbility of auch modification as you may think
1t needs, as sn ziternative %o total rejection.®

- Your principsl objection to URE Xule 3 is axpressed
in your "Tenbtabtive Recommendation®, as follows:

"In eriminal casse, the gpplication of Rule 3
would violete our bisbterice fradistion that a
erininal dsfendant nay always require the prose-
eution to prove by competent evidence all matters
rela*ing 0 nis gulls.”

This ohge:tian on yows part is one which would, 1
believe, D& aupported by & méjority of lawyers, but the basis
for your cblestlon was elladnated in the draft reccmmended by
the learned authoribies. who prapared your study, as quoted in
the mergin of ihls 1&%?&%3 Dy langusge restricting the Rule %o
civil cages,

I have no cuaxze; witi: the general propoesition that,
s¢ far &s prachiaable, the evidentiary miles should he applied

b 3 -
In thiz connectlor, Wigmoreis spaaiflc recommendation was
worded as follows: {5ee page 264 of Vol, i.)}
9 ¢ An the fordt of & Code secition, thils

orineiple migat be thus vhoalsd, 'a rule of Evidence

need na* be enferzed AT the c@uwt, ¢n ingulry made
of counsel, or otherwize, finde {8) that there is
ne bona ﬂiﬁe dispuﬁe wetwesr the parties as to the
iact whilch that offered evidenas bHends to prove,
o] or that whe danger agalast whieh the rule alms
to 3afomaard dn2E nod oevisi for the case at hand ¢
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alike %o cdwvii and to crimlnal cases, osubt From the very earliest
days distinctions have been mede vhers they are thought advisable,
The very fact ohat you oojest oo Bhds Jwie deing applied in
eriminel cases mnkss g distinctien "advisablae®, to nmy mind. In
the past, the meln impediment o 2y fnorsash: peform of the law
of evidenca hsr pesn an irgistanes orn he pert of reformers that
reformd be apuiied alile Lo civil and erdminal rials, for red-
sons of logical consisteunsy. Jat, 28 Jolnes renmarked, experience
rataer than lezlo has heen ths maln fetor in the development of
the law, and expeciense sbows, [ bhirk, that an important pervcent-
age of thne oppoeolilozn, amcty ithe mewbers of the bar, o changes in
the law of evidence is based wpon 2 raluctarce bo maks eriminal
progecuting any easiler tnan 4t iz, (Sce Wizmore, page 269, for a
recognision of e Jfopras of this relustancs. ! Pogjudiced as I am
in faver of refore, I nevertheloss am disposed to concede thatb
there i1s & basic diffsrence, for example, between asling the
lawyer for an accused whether o» not he rezlly disputes that a8
certaln gun was actually the murder wespon, and asking counsel
for the County of lLos Angslss whether op not ne peally contends
that a certain aewial phobegraph 12 not a true pisture of thg
Marina del Rey &re. prior to the construction of the harbor,

d1%h reepect to civil ceses, you object to Ruls 3 upon
the ground that "a varlety of pretiial devices alrveady in uss . ix
Californis mekes Hule 2 lergelry umneacssary”. This ls eimply net
the case in zmotusl practica, L bave baen o the banch almost Live
vears now, 28 ail of th2 cases I havre Landlied hove been pubt fhrough
the pretrial procesas,. Hajor documents are, indeed, often stinmu~
lated to &% preirial, but these ave not the main scurce of the
~trouble whien Ruls 3 1z desigaed to premedy, I She cage cenbeps
upal & mejor instrumsnt, suceh a8 ap cnploynent contract, & promig-
Soyy nobe, or a lzase, this sype of hagie decunent 18, a8 you B4y,
commonly eltber admisted by the plezdings or expressly stipulated
to in tre prefrial ztatement, It is ths dozens of Fittla Soréps
of comparatively minor evidentisry materisl, which naturally is
overiookad gt the pretrial conferencsa, whizh balt tihe habitusl
objector and unproductively impede the trial.®™ Ho pretrisl
procegs yet invented will lnduce an alidarly lsdy from the Middle
West to tessify simply that "it wes raining”. Her nstural and

whleh it cbviousiy was, but nobedy knew who took the photogyaph,
** rhs abuse consists in the opponsnt’s making objections (from
varioue motives) o trivial Dbite of evidence, and 1ln meking then
conatantly or frecuently, te the snnoyancg of ths wlinaess, the
hawilderment of the juvy, and the disturbveance of the paace of ths
courtroom.” Fepori of Americen HSar Assgciabtion Ccmmitioe oo Lhe

H . y | . e o . oo 3E L, | X 2 U, £y gn
Improvament of the Taw of Svidenes’ -+ LG37-38: Wigmers, ¢, 270

»
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habltual method of expredzion 45 Ho Uit scmeocne, e.g.:
husband sald o me ‘we had baiter get in out of this raint.”
The supsreilious oblection which this harmiess quotation ine
variably provokes (except from the uppsr 5 ner cent of practi-
tionera% Eirconceris and embarrauses the witness, breaks the
natural flow of har recollection, and interrupnts the ateady
attentlon of the judge or Jury to her narrative. The more
innccent and guileless the witneas, the greatse the harm,

Pretrlal carnot aiter the normal American apeeéch
patterns of witneases, The most successlul and articulate
2xecutive or Hrader, when asked, "What 4id Mr. Roe may to thau?”,
will invariably answer, "He sgrsed to it!'", becsuse that is the
way men hablitusily talk, and he does not dsserve 16 be yelped
at (&t our worst) or patvonlizingly admonishied {at our best), on
the ground that his regponse is a "conelusion®,? by men who are

obviously =not his superloprs in ihe use of nialn English.

: T could maliliply exemples of sensgelass invocations of
the rales ad infinlitum, but my objlect iz to pevsuade, and not
to annoy, the Commilzsicn, Peownit me one final sxample. Euxth
year, some four hundred billion dollars worth of Amerlican i<d=
ucts and services are peld for on the besis of "unsubhentiniisnd,
un~crogs-examined involces apd statemsnts of scogunt, wit: o
minuscule perocentage cf error., doplses of ¢his popt of panav
declaration, retained by the husinersd which shipped the gou’r -
supplied the sarvices; &sre résdily adnitted under the busine:. s
record rule. Bubt vhe ordgilatls in the hands of fhe ultimatu
customers or usere (unless they alse ksep "business=-record: |
are ocustomarily rejected as "hearsay®, unlass suppeorted by b
gsender. In ovher worgg, prusiry tosls of our commercial &
professional coonomy i equatad, by lawyers and Judgesn, with
gosaip ard rumor, 8¢ far as preobative value 48 soncernegd,
although unldversally given pyims facls effest chroughout thoe
economic world., This is nonsense; gnd, 1f I had any means of
carrying my case te the publie, T belleve you will agree thal
the opposition would get fow votes outside the legal professicon,

I reslize that nc single zule wlll ellmlnete gntlirely-
the blclkering cver nun~sessentials that I have emphasized;, and I
also recogniza that even Rule 2 itzelf is almed at "nen~ _
controversial’ master rabther than &% the merely trivial, Lut

Rule 3 is the only rle in the entire body of the URE that sims

*I nave never in my Lifetime heard thile particulsar question
answered otherwise than in "conclusicnary® terms. I have e
known the oppoesing lawyey o Fall to object. I have agver &
the objection accomplish anything elxcept armoy the witn2ss, .
méke our syatem look siily o men whose taxes pay cur sali~’
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at &ll toward the reduction of toe iype of unproductive in-
terruption oi” serdious business wivich is the principal dis-
figuring feature o ouy actual trial practice, It 13 the

only propoesai that hes witnin it any capaeity at all to encour-
age what the Znglish berch and bhar heve apparently accomplished
through common sense and thelr system of liwiting trial work o
& small selest class of speclaliste., : '

I readily concede that blckering over undldgputed
material ia not apt to he & serlous problem in trials conducted
by lawyers in the upper & per cent of the bar. My remarks are
based upon the aversge trizl, conducted by average lawysrs.

, The average practitioner fears that he may be regardad,
by the judge &nd nis opponent, as either indolent or stupid if
he doea nut chject Lo every item that may technically be "hsarsay".
Few practitioners &are 3o sure of their atatus with their clients
that they are not tempted to score the petty "vietory" involved
in getting an "objection sustained” on a trivial point, Purthepr-
more, few Judges are willing to permit any possible lmputation to
arise that they are "not familiar with the rules of evidence”,
and the easlest way to demonstrate a specious "mastery” of the
vast complexity of those rules 1is to summarily strike all cquota-~
tions, however lanocuous and however unconbtroversial, (and offen,
however admiazsible under exceptions not generally understood) and
to strike all paper, however introvertible, which is offered "with-
out proper foundatlon', although that paper would be given thought-
ful consideration by every othéer man of dscision-making power in
cur economlc systam, our aclentific eystem, or our governmental
aystem cutside the Jjudlciary. : -

- I have reluctantly become convinced that a majority of
lawyera and judges actually belleve that there ia important valus
in the rules of svidence "as such®, i.e., a sort of disciplinary
value totally apart Irom thelr supposed baslc purpose, which was
$o exclude iptrinsically unreiiable kinds of evidence in order to
assure & true verdict'. Our profassion has unconsclously acaepted;
ag béeling spplicable to our husiness, a principle that the rest of
the ecivilized world spplies only to games, l.e., the doctrine that
the rules are "there %o be enforced", regardless of their purpose,
and any criticism on the beale that the taxpayers! time is wasted
by obJestions directed at non-controversisl material is honestly
resented, nct on the basis that the comment is not true, but upon
the simplie prineliple of gamesmanship which hag taught them from
bayhood that "the rules are thers to be enforced", As Wignore
notes (page 24¢, ¥oi, 1): “No other applied scilence in the worid
uges ite rules in that way.' Our professional predeliction for the

-enforcement of rules, as such, couid he téken advantage of, in the

interest of tha taxpeyers, by Incorporating, in the rules themselves,
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g racegniticﬁ sf the idea that serdous men should interrupt
serdious business cnly 1f they have 2 point to make which
beays upon the merits of the problem under consideration.

- T realize that someblmes a prozram for the reform
of the law misgt meke concessions to those matisfied with the
status quo, in order %o gain acseptance of the program as a
whole, I see not the slightest necessity for thrcwing Rule
3 to the wolves on thia account,

I camnot lmagine that any appreciable perc&ntage of
lawyera would b2 arcused to support the "pight" to make trivial
objections.

It is not the typs of heformatory proposal that would
te apt to annoy any special interests,

Rule 3 has 4n its favor the recommendatlon of" the
greatest authorities on the subject of evidence that Western
law has produced. Furthermore, as long ago a3 1938, Rule 3
was endorsed {in substance)} by 8 TO-member "Committeé of the
Ameyican B%r Aggoclation on the Improvement of the Law of
Evi&ence

Gn page 26? Wigmora cites the follewing comment of
Mr, Henry W. Taft made in 1926:

"American lawyers were impressed with the fact
thnat no longer are the English courts hampered by
antiquated mules of syldence. The trained barris-
tera wha try cases rarely make ohjections or take
exceptions, If would not be possible that the
wrangling we so frequently see In thig country over
the admisslon or exelusion of evidence should ocour
in thg English courts., It would not be tolerated;

L] » L]

Now, half s century later, American lawyers who have
‘had an oppertunity %o see the English barristers in action, make
the same unheppy compariscn. Only those who are ineluctably
attached to the game theory—nf trials find the comparison to be
in favor of the American practice. Top ranking members of the
American bar have sciually followed the English practice without
being compellad o Go 50 Dy rule or informal tradition. On page

dccoréaag to Wigmore, Tnlrd Edition, Velume 1, page 264, The
A.B.A, Sommibies 1933 report atabtes that ﬁu;e 3, 1n substance,
had been spproved unantmously ten years vefore by "the learned
- professional comuittee of the ucmnonwea&th Fand®,
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269 of Vol. 1 of Wigmore, there apgears the following advice
of Elil Roob, a conssrvative LGlGS%ﬂS of the Ameriocan bar a
long generas sion apo:

"Elimm Root once szld: It does not help a
cagé on the merits to be so technical about
avidense, On the contrary, it huris the case
with Judges &nd jJuries, and 1t ought to do so
becanse there 1s a falr lpplicasicn that the
lawyer wiho la 80 very particular about 11itle
points 18 not very confident in the merits of
his case.' ‘'How comwoni it is', Mr. Root said .
further, 'tc sse &r unsophisticated witiness on
the stand trying to tell a true story about scme
event with which he 1s familiar, and contimually
stopped and bewlldered by objecticns based upon
distinetions which do not exist in his mind at
all, and finelly leaving the stand with a feeling
that he has been bobtiled up and aot allowed to
tell the truth., 8o far as my obseprvation goes
there are -aboutbt twenty ohbjeciions to the admisalon
of evidence in a irial in American court to one in
an English occurt.t"

I believe that thera 1s no possibility whatever that
in the foresessble future, the average huericsn trial Lawyer
will develop the degres of eonfildence in his own status thad
would enable him to carry out Mr, Reotls suggestion, or to
emilate the English barristars! reairaint, without arffirmative
encouragement expreaged In the miles themselves,

I earnestly urge you to reconsider yﬁur action with
reSpeet to URE Rule 3, and to recommend the adopticn of its
substence, limited to clvil actiens, but expanded 50 a8 to
¢over not cnly uncontroverted material, bub also trlivial
"yiolationa" of the rules, I should think that something on
the order of the following draft might acecmplish &ll these
objecﬁives.

MRule 3. Upon the hearing of a civil acticen
or proceeding, exclusicnary riles.
-~ neesd not bhe applied {a) to any
evidence tending o eatadblish a
fact with respact o whbich theve is no
bona fide dispute Letween the par-
ties, ar (b} o evidence which falls
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to cenform to these rules orly in
minor and inconsequential rarticu=
lars. This Rule, however, is
subject to Rule fLB', and to any
valid claim of privilege.”

Very truly yoﬁrs 2

Robert H., Pation
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DIVISION 3. GENIRAL PROVISIOHNS

'§ 300 applicability of code.

Comment. Section 300 éxpressly makes the pro..sions of the Evidence Code
epplicable only to prbceedings conducted by California courts. The provisions
of the ccde do not apply in administrative proceedings, legislative héarings
or any other proceedings unlegs some statute so provides.

Because of the provisions of other statutes; The provisiéns of the
Evidence Code are applicable to & certain extent in proceedings other than
couri proceedings. Por example, Government Code Secticn 11513 prdvides
that a finding in a proceeding conGueted under the ﬁﬂministrative Procedure

Aco uey not be based on hearsay evicence unless it ovld uc admissible over

objection in a civil asction. Penal Code Section_939.6 soverns the evidence that

a grand jury, in investigating a charge, may recelc. Z-idence Code Sectiorn
910 makes the provisions of the code releting to pri-ileges epplicable in all
proceedings of every kind in which {testimony can be compelled to be given.

Other provisions of the Evidence Code also are made applicable to nonjudicial

proceedings. Eg., EVIDENCE CODE 9 . Moreover, an administrative

agency may, for reasons éf convenience, edopt the rules established by the
Eviicnce Code or some portion of them for use in ius proceedihés if_otherwisel
aubhdrized by statute to do so. Bui, in the ebsence of any such statute or
rule, Section 300 provides that the provisions of the Ividence Code apply only
in court proceedings. '

‘ection 300 does not affect any othe:'etatute‘rélaxing rules of evidence
for specified purposes. See, e.g., CODE CIV, PROC; §§ 117 (judge of small
clzims court may make informal investigastion either in or ocut of cburt];

9562 (Judiciasl Councll may prescribc rules for tekin; evidence by appellate

o =500- b
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couri), 988i (similer to § 956a), 1768 (hearing of ccnciliation proceeding
to be conducted informslly), 20L6(b) (not ground of ovjcctiion to testimony
souihrc from deponent that such testimony inadmissible at urial, provided
reaconably calculated to lead to discovery of admissible evidence); PENAL
con § 190.1 (on issue of penalty evidence may be prosenied of circumstances

swrounding crime and of defendani’s background anc. history).

§ 310. Questions of law for Judge.

Comment. Section 310 restaies without substanile change, and supersedes,

the first sentence of Code of Civil Procedure Seciion 2102.

§ 311. Determination of foreign lav.

Comment. Section 311 restates the substance of the last paragraph of

Cotic of Civil Procedure Section 1875,

§ 312. Jury as trier of fact.

et

Comment, Section 312 restates the substance of, and supersedes, Code
of Civil Procedure Section 210l. Thne rule stated in Section 312 is subject
to exceptions to the rule otherwise provided by statute. See, for exempls,

EVIDENCE CCDE §§ 310, 311, 457; CORP. CCDE § 6602.

§ 320. Order of proof.

Coment, Section 320 resta.t‘es' without. su'bstantive change the substance-
of Code of Civil Procedure Section 2042, which is superseded by Section 320. -
Under Section 320, as under existing law, the trial judge has wide discretion
to determine the order of proof. See CONTINUING EDUCATION OF THE BAR, CALIFCRNIA

CIVIL PROCEDURE DURING TRIAL, Chapter 9 {1960),

~301-
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-Directions of the trial judge which control order of proof should be
distinguished frem those which actuslly exclude evidence. Cbviously, it is
not permissible, through repeated directions of order of proof, to prevent a

party from presenting relevant evidence ona dispuied fact. Foster v. Keat@, :

120 Cal. App.2d k35, 261 P.2d 529 (1953); COFTINUING IDUCATION OF TEE BAR,

CALIFORNIA CIVIL PROCEDURE DURING TRIAL 210 (1960).

§ 350. Only relevant evidence admissible.

Comment. Section 350 states the well-establisied rule that evidence
which is irrelevant must be excluded, CODE CIV. PRCC. § 1868 (superseded

by Dvidence Code). But see Section 353 (genersl objection insufficient).

§ 351. Admissibility of relevant evidence.

Comment , Reléva.nt evidende is admissible unless made lpadmissible

by statute. The Evidence Code contains & number of provisions that exclude

relevant evidence either for reasons of public policy or because the
evidence is too unrelia.'ble to be presented to the trier of fact. See,

for example, EVIDENCE CODE §§ 352 (cumulative, unduly prejudicial, etc.),
900-10?2 {privileges),lloo-llss (extriﬁsic polieies), 1200 {hearsay).

Other codes aleo contain pr'ovisidns that may in some cases result in the
exclusion of relevant evidence. See, for example, AGRIC. CCDE §§ 2846, 3351;
CIV. CODE §§ 79.06, 79.09, 226m, 227; CCDE CIV. PRCC. § 17%7; EDUC, CODE

§ 14026; FIN. CCDE § 8754; FISH & GAME CODE § 7923; GOVT. CODE §§ 15619,
18573, 1893k, 18952, 20134, 31532; HEALTH & SAF; cobz §§ 211.5, 410, 656;
INS. CODE §§ 855, 735, 10381.5; LABCR CODE § 6319; PENAL CODE § 290, 938.1,

3046, 3107, 11105; PUB., RES. CODE §§ 3234; REV. & TAX. CODE §§ 16563,

~302- § 320
§ 350
§ 351
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19281-19289; UNEMPL. INS. CCDE §§ 271k, 1094, 2111; VEHICLE CODE §§ 1808,
16005, 20012, 20013, 20014-20015, 4ecB03-408ok, L0B32, 40833; WATER CODE

§ 12516; WELF. & INST. CCDE §§ 118, 638, 639, 733.

§ 352. Discretion of Jjudge to exclude evidence.
Comment. Section 352 expresses a rule recognized by statute and in
several California decisions. CODE CIV. PRCC. §§ 1868, 2obh (superseded

by Evidence Code); Adkins v. Brett, 18k Cal. 252, 258, 193 Pac. 251, 25k

{1920)("The matter [of admissibility] is largely one of dlscretion on

the part of the trial judge."); Moody v. Peirano, 4 Cal. App. Bl11, 418,

88 Pac. 380, 382 (1906)("a wide ddscretion is left tc the trial judge in

determining whether [evidence] is admissible or not").

§ 353. Effect of erronecus admission of evidence,

" Comment. Subdivision (&) of Section 353 codifies the well-settled
Califorﬁia rule that a fallure to make a timely objection to, or motion
to strike, inadmliseible evidence waives the rigbht to complein of the
erroneous admiseion of evidence. See WITKIN, CALIFORNIA EVIDENCE §§ 700~
702 {1958). Subdivision {a) also cﬁdifies the related rule that the
djection or motion must specify ﬁhe ground for objection, a general
objection being insufficient. WITKIN, CALIFORNIA EVIDENCE §§ 700-709
(1958).

Subdivisioﬁ (b) reiterates the requirement of Section 4-1/2 of Article
VI of the Californis Constitution that a judgment mey not be reversed.
nor msy & new trial be granted be?ause of an error unless the error is

prejudiciel.

=303~ 3 351
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§ 354. Effect of errcnecus exclusion of evidence.

Comment. Section 354, like Section 353, reiterates the regulrement
of the California Constitution that judgments may not be reversed, nor
may new trisls be granted, becsuse of an error unless tﬁe error 1is
prejudiclal. CAL. CONST., Art. VI, § L.i/e.,

The provisions of Sectlon 354 that require sn offer of proof or
other diselosure of the evidence‘improperly excluded reflect exeeptions
to this requirement that have been recognized in the California cases.
Thus, én bffer of proof is unnécessary where the judge has limited the
issues so that an offer to prove matteré related to excluded issues would

be futile, Lawless v, Calawey, 2l Cal.2d 81, 91, 1k7 P.2d 60k, 609 (19h4).

An offer of proof is also unnecessary wheh an objectlon is improperly

sustained to a question on cross-examination. Tossman v, Newman, 37 Cal.od

522, 525~526, 233 P.24 1, 3 {1951}{"no offer of proof is necessary to

cbtain a review of rulings on cross-examination"); People v. Jones, 160

Cal. 358, 117 Pac. 176 (1911).

§ 355. Limited admissibility.

Comment, Section 355 codifies existing law which requires the Judge
to instruct the jury ss to the limited purpose for vhich evidence nay be
consldered when such evidence 1s admissible for one purpose end lnadmissible

for another. Adkins v. Brett, 184 Cal. 252, 193 Pac. 251 {1920).

Urder Secticn 352, as under existing law, the judge is permitted to

exclude such evidence if he deems it so prejudicial that a limiting instruction

would not protect a party adequately and the matter in question can be

~304- § 35k
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proved sufficlently by other evidence. See discussion in Adkins v. Brett,

184 cal. 252, 258, 193 Pac. 251, 254 (1920); Tentative Recommendation and

a Study Relating to the Uniform Rules of Evidence (Article VI, Extrinsic

Policies Affecting Admissibility), 6 CAL. LAW REVISICN COIM'N, REP., REC.

& STUDIES 601, 612, 639-640 (196L).

§ 390. Entire act, declaration, conversation, or writing mey be brought out
to eluciaate part offered.

Comwent. Section 390 is the same in substance as, and supersedes,

Code of Clvil Frocedure Section 165k,

§ 391. Object related to fact in issue.

Comment. Section 361 is the same in substance as, and supersedes,

Code of Civil Procedure Section 1954,

§ 400. "Prelimirary fact” defined.

Comment. "Preliminery fact" is defined to distinguish facts upen
which the admissibility of evidence depends fram facts sought to be proved

by that evidence,

§ LOl. '"Proffered evidence" defined.

Comment. "Proffered evidence" is defined to avoid confusicn between
evidence vhose admissibility is in qz;estion and evidence offered on the
preliminary fact issue. "Proffered evidence" includes such matters as the
testimony to be elicited from a witness who is claimed to be disqualified,
testimeny oxr tenglble evidence clalmed to be privileged, and any other

evidence to which objection 1s made.

=305=
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(:: § 402. Procedure for determining existence of preliminary fact.

Comment, This artiele sets forth the well-settled rule that preliminary
guestions of fact upon which the admissibility of evidence depends must be
decided by the judge. CODE CIV, FRCC. § 2102 (superseded by Evidence Code).

This article contains provisions designed to distinguish between those
gituations where the Judge must be persuaded as to the existence of the pre-
liminary fact upon which admissibility depends and tiose situatioﬁs where the
Judze must edmit thé evidenée upon & prima facie showing of the preliﬁinary
fact. Thus, the judge deterﬁines some preliminary fact questions on the

basis of all of the evidence presented to him by both parties, resolving

any conflicts in that evidence. (Sectionm 405.) See, e.g., People ¥. Glab,
13 cal. App.2d 528, 57 P.2d 588 (1936), in which tue judge considered
'conflicting evidence and decided that a proposed witnese was not married to
(:; - the éefenﬁant and, therefors, was competent to testify. See also Fairbank v.
Hughson, 58 Cel. 314 (1881). On the other hand, the judge does not always
resolve conflicts in the evidence submitted on preliminary fact questions;

in some cases, the proffered evidence must be admitted upon a prims facie

‘shoving of the preliuinary fact. (Section 403.) See Reed y. Clark, 47 Cal.
19k, 200 (1873). For exsmple, acts of an agent or co-conspirator are admisaible
against a defendant upon & prima facie showing of tue agency or conspirﬁcy.

Unicn Constr. Co. v. Western Union Tel. Co., 163 Cal. 298, 125 Pac. 2k2 (1912)

(agent); Pecple v. Steccome, 36 Cal.2d 234, 223 P.2d 17 (1950) (co-conspirator).

Section 402 providés that preliﬁipary questions of fact upon which the
adnissibility of_evidencé depends are to be determined in éccordance with
this article. Section LO2 then prescribes certain procedures that must be
observed in the determination of preiiminary fact questions,.

~306-
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The procedures specified in Section hde change existing California law

in certain significant respects.

Confessions and admissions in criminel ecases. ubdivision (b) requires
the judge to determine the admissivility of a confossion or admission of a
criminal defendant out of the presence and hearing ol the jury unless the
defcndant requests otherwise. Under existing law, vhether the preliminary
hearing is held ocut of the presence of the jury is lefi to the Jﬁdge's

discreiion. People v. Gonzales, 2k Cel.2d 870, 151 P.2d 251 {194k4); People v.

Nelson, 90 Cal. App. 27, 31, 265 fac. 366 {1928).

The existing procedure permitslthe Jury to hear evidence that may be

excyenely prejudiciél. For exemple, in People v. Black, 73 Cal. App. 13, 238
Poe. 574 (19é5), the alleged coercicn consisted of threats to send the
delcndants to New Mexico to be prosecuted for murdér. To avoid h‘bhis kind

of prejudice, subdivision (b) requires the preliminary heering on admissibility
to "o conducted out of the presence and hearing of the jury unless the
defendant requests otherwise.

Admissibility of evidence regerding existence of preliminary fact. Sub-

division {c) provides that most exclusionary rules ol ¢.idence dc not apply
during a preliminery hearing held Ly the judge to (:-ocrnine whether evidence
is admissible under Section 404 or 405. However, ulic pri.ilege rules are
applicable, and the judge also may exclude evidence ﬁnder Sectlon 352 if it is
cunnvlative or of slight probative‘value. Sections LOL anc 405 provide the
procudure for determining the admissibility of evilonce under rules designed
ko noevent the introducticﬁ of esidencé either for veasons of pubiic policy

or weause the proffered evidence ic too unreligblc Lo be pregented to the
trier of fact. (Section'#03, on the other hand, provides the procedure for
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determining whether there is sufficient competent evidence on e particular
quection to permit that gquestion to be submitted to the trier of fact; hence,
all rules of evidence must apply to a hearing held under Section 4o03.}

Under existing Californis lew, which ig chenge¢ by tihls artiele, the
rules governing the competency of evidence do apply during the preliminary

hearing, People v. Plyler, 126 Cal. 379, 58 Pac. SOk (1899) (affidsvit cannot

be used to show death of witness at preliminar& hearing to establish foundation
for introducticn of-former testimony at triel). This change in California
lasr is desirable. Many reliable (and, in fact, admissible) hearsay statements
muét be held inadmissitle if the formal rulés of evidence are made to apply

to ‘the preliminary hearing. For example, if witﬁess H_heafs X shout, "Help!
I'm falling down the stairs{f, the statement is admissible only if the judge
finﬁs that X actually wasrfaliing davn the stalrs while the statement was
being made. If the only evidence that he was falling down the stairs is the
stavement itself; or the statemenits of hysﬁanders who no 1onger can be
identified, the statement would be excluded under existing law. Although

the statement is admissible as a substantive matter under the hearsay rule,
it must be held inadmigsidle if the formal rules of evidence are rigidly
applied during\ﬁhe Judge's preliminary ingquiry. -

The formal rules of evidence have been developed largely to prevent fhe
presentation of weak and unreliable evidence to a jury of léymen,'untrained
in sifting evidence. THAYER, PRELIIINARY TREATISE ON EVIDENCE 509 (1898).

The hearsay rule is designed to assure the right of a party to cross-examine
the authors of statements being used against him. :iICRGAN, SOME PROBLEMS OF
FRCOF 106-117 (1956)}. Where factual d.eterm:l.natioﬁs are to be made solely by

the judge, the right of crosé-examination is not uniformly required; freguently,
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he is permitted to determine the facts entirely from hearsay in the form of
affidavits and to base his ruling thereon. CODE CIV. PROC. § 2009 (general
rule); CODE CIV, PROC. § 657 (2) (affidavits used to show jury misconduct);

Bulil v. Wood Truck lines, 62 Cal. App.2d 542, 144 P.2a 847 (194L) (jury

misconduct); Church v. Capital Freight Lines, 141 Cal. App.2d 246, 296 P.2d

563 (1956) (competency of juror). See CALIFCRNIA CONDEMNATION PRACTICE 208
(Cal., Cont. Ed. Bar 1960) {affidaviis used to deternine amount of immediate
possession deposit in eminent domain case). See also 2 JITKIN, CALIFCRNIA

FROCEDURE, ‘Proceedings Without Trial, § 10 at 1648 (1954).

There is no spparent reason for‘insisting on a more strict observetion
of the rules of evidence on questions to be decided by the judge alcne when
such questi&ns sre raised during triasl inetead 6f before or after trial. In
ruling on the aﬂmissibility of evidence, the_judge should be permitied to
rely on affidevits aﬁd 6£her hearsay that he deems rellable. Accordingly,
Section 402 is needed in crder to provide asgurante chat all relevent and
competent evidence will be presented to the trier of fact,

Supporting finding. Subdivision'(d) codifies existing lew. Wilcox v.

Berry, 32 Cal.2d 189, 195 P.2d ik (1548) (where_evidence is properly received,

the ground of the cowrt's ruling is immaterial); San Francisco v. Western Air

Lines, Inc., 204 Cal. App.2d 105, 22 Cal. Eptr. 216 (1962) (where evidence is

excluded, the ruling will be upheld if any ground exists for the exclusion).
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NOTE: COCMMENTS TO SECTICONS L403-h06 WILL BE iRITTEN AFTER THE

COMMISSION HAS APFROVED THE DIVISIONS OF THE CVIDENCE CCODE ON

HEARSAY EVIDENCE AND WRITINGS. We plan to prepare these Comments

sometime after the July Meeting.
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§ 210, "Direct evidence" defined.

Comment. Section 410 is based on and supersedes Code of Civil Procedure
Section 1831. The langusge taken from Section 1831 has been slightly revised
to make it consistent with the definition of "relevant evidence" in Evidence
Cdde Section 210. Code of Civil Prccedure Section 184k, superseded by Evidence
Code Section h11, ié the only section in Part IV of the Code of Civil Procedure

that uses the defined term.,

§ 411. Direct evidence of cne witness sufficient.

Comment. Sectlon 411 is based on and supersedes Code of Civil Procedure
Sectiﬁn 18hl, The phrase "except vhere additionel evidence is required by
statute" has been substituted for the phrase "except perjury and treasop" in
Section 184k because the "perjury and tresson" excepiion %o Section 184k is
too limiged:” Corroboration 1s reguired by Section 20 of Lfxticle I of the
California Constitution (treason} and bf Penal Code ections 653f {solicitation
to commit felonies}; 1103a tperjury), 1108 (abortion and prostitution cases),
1110 (obtaining property by oral false pretenses), 111 {testimony of accomplices);
and Civil Code Section 130 provides that divorces cannct bLe granted on the un-

'corroborated testimony of the parties.

§ 440. Certain instructions required on proper oc;asions.

Comment. This section is baéed_on the introductory clause of the second
sentence of- Code of Civil Procedure Section 2061 (superseded by_this chapter
of the Evidence Code). Only'thbse instructions formerly set out in Section
2061 have been included in this chapter. All of these instructions will not
necessarily be appropriate in & perticular case; and, of course, additiomal

instiructions not contained in this chapter will be necessary in each case.

410
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§ 4b1. Power of Jury not arbltrary.

Comment. Section 4kl is based on and supersedes subdivision 1 of Code
of Civil Procedure Section 2061. Section 441 is the same as California Jury

‘Instructions-~Civil (B.A.J.I.) No. 1.

§ 42, Not bound by number of witnesses.

Comment. Section k2 is based on and supersedes subdivision 2 of Code
of Civil Prbéedure Section 206L. Section 4h2 1s substantially the same as
California Jury Insfmctions--t:ivil (B.A.J.I.) No. 2%, except that the B.,A.J.I.
instruction has been revised to eliminate the suggestion that the jury may
decide against declaraticns "which do not pifoduce conviction in their minds"
and o elimipate language indicating that s presumption is evidence. These
changes are necessery to conform to revisions made in the substantive rules
of evidence. See Divieion 5 (comﬁencing with Section 500) and the Cdmnefnts\

to the sectlons in thet divisicn.

§ 443, Witnees whose testimony ie false in part.

Comment. Section 443 restates without substantive change and supersedes

gubdivision 3 of Code of Civil Procedure Section 2061._

§ uhk, Teatiﬁang of an accomplice,

Comment. Section hhll_'restgtes wlthout substantive change and supersedes

the first clsuse of subdivision 4 of Code of Civil Frocedure Section 2061.

§ 45, Oral admissiqns.-

Comment. Section 445 restates without subetantive change and supersedes

the second clause of subdivision &t of Code of Civil Proceﬂure: ‘Section 2061.
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§ 466. Burden of proof.

Comment. Section W6 supersedes subdivieion 5 of Code of Civil Procedure
Section 206i. The language t'a.kgn from subdivision 5 of Section 2061 bhas been
revised to conform to Division 5 (ccmmencing wg.th Section 500} of the Bvidence

Code and to the deflnition in Bvidence Code Section 115.

§ b7, Farty hsving power to produce better evidence.

Comment. The first paragraph of Section W7 restates without substantive
change and sﬁperse&es subdivisions 6 a.nd T of Code of Civil Procedure Section
2061. Although the language is not entirely clesr, the existing casé law
under subdivieions 6 and 7 of Sectlon 2061 will continue to govern the con-
sﬁi‘uction of Section M-T.

The second paragraph of Section W4T restates in substance the meaning
that has been glven to the presumptions Appéering in subdivisions 5 and & of

Code of Civil Frocedure Section 1963 apd supersedes those subdivisions.
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DIVISION 3. GENERAL PROVISIONS

CHAPTER 1. APPLICABILITY OF CODE

300. Applicability of code.

300. (a) . Except as otherwise provided by statute, this code applies
in every proceeding, both criminal and civil, conducted by & court in which
evidence is ilntroduced, including proceedings conducted by a court commissioner,
referee, or similar officer.

{b) As used in this section, "court" means the Supreme Court, a district
court of appeal, superior court, municipsl court, or justice court, but does

not incliude a grand Jjury.

CHAPTER 2. PROVINCE OF JUDGE AND JURY

310. Guestions of law for judge.

310. All questions of law {including but not limited to the admiesibility
of evidence, the construction of statutes and other writings, and other rules
of evidence) are to be declded by the judge, and all discussions of law are
to be addressed to him. Determircation of issues of fact preliminary to the
admission of evidence are to be decided by the Judge as provided in Artiecle 2

(commencing with Section 4CQ) of Chapter &,
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311-320
311. Determination of foreign law.

311. Determinstion of the law of a foreign country or a2 governmental
subdivision of a foreign country is & quesiion of law to be determined Ly
the judge. If such law is applicable and if the judge is unsble to determine
it, he may, as the ends of justice require, either {a) apply the law of this
State if he can do so consistently with the Constitution of this State and

of the United States o (h) dismiss the action without prejudice.

312. Jury as trier of fact.

312. Except as provided by statute, where the trial is by jury =il
guestiona of fact are to be decided by the jury, and all evidence thereon
is to be addressed to the jury.

CHAPTER 3. ORDER OF PROOF

320. Order of proof.

320. (a) Ordinarily, the order of proof in civil actions should be as
provided in Section 607 of the Code of Civil Procedure and in criminsel actions
as provided in Peral Code Sections 1093 and 1094. |

(b) Notwithstanding subdivision {a), the judge in his sound discretion

shall regulate the order of proof.
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350-353

CHAPTER 4. AIMITTING AND EXCLUDING EVIDENCE

Artiecle 1. General Provisions

350. Opnly relevant evidence admissible.

350. No evidence is admissible except relevant evidence.

351. Admisslbility of relevant evidence.

351. Except as otherwise provided by statute, all relevant evidence

is admissible.

352, Discretion of judge to exclude evidence.

352. The Jjudge may in his discretion exelude evidence if he finds that
i1ts protative value is substantially outwelghed by the fact that lts admission
will (a) necessitate undue consumption of time or (b) create substantial danger

of undue prejudlce or of confusing the lssues or of misleading the jury.

353. Effect of errcnecus admission of evidence,

353. A verdict or finding shall not he set aside, nor shall the judgment
or decision based thereon be reversed, by reason of the erronecus admission
of evidence unless:

(a) There sppears of record an cbjection to or a motion to strike the
evidence that was timely made andi so stated as to make clear the specific
ground of the objection or motlon; and

(v) The court which passes upcon the effect of the error or errors is of the
oplnion that the admitted evidence should have been excluded on the ground
stated and probably had a substantial influence in bringing sbout the verdiet
or finding.
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354. Effect of erroneous exclusion of evidence.

354. A verdict or finding shall not be set aside, nor shall the Judgment
or decision tased thereon be reversed, by reason of the erroneous exclusion of
evidence unless the court which passes upon the effect of the error or errors
is of the opinion that the excluded evidence would probably have had a substamtial
influence 1n bringing about a different verdict or finding ard it appears of
record that:

{(a)} The substance, purpose, and relevance of the expected evidence was
made known to the judge by the gquestlons asked, an offer of proof, or by any
other means} or

(b) The rulings of the judge made compliance with sutdivision (a)
futile; or

(¢) The evidence was sought by questions asked during cross-examination.

355. Limited admissibility.

355. When evidence is admissible as to one party or for one purpose and
is inadmlssible as to another party or for ancther purpcose, the Judge upon
request shall restrict the evidence to its proper ccope and instruct the jury
accordingly.

390. Entire act, declaraticn, conversaticn, or writing may he brought out to
elucidate part offered.

3590. Where part of an act, declaration, conversation, or writing is given
in evidence by one party, the whole on the same subject may te inquired into by
the other; when a letter is read, the answer may be glven; and when a detached
act, declaration, conversation, or writing is given in evidence, any other act,
declaration, conversation, or writing which is necessary to rake it understood
ray aleo be given in evidence.
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391. Object related to fact in issue.

391. Whenever an object, cognizable by the senses, has such a relation
to the fact in dispute as to afford reasonable grounds of telief respecting
it, or to make an item 1n the sum of the evidence, such object may be
exhibited to the jury, or its exisience, situation, and character zay be
proved by witnesses. The admission of such evidence must he regulated by

the sound discretion of the Jjudge.

Article 2, Prelimibary Determirations on Admissibility of Evidence

kCO. ‘"Preliminary fact' defined.

LO0. As used in this article, "preliminery fact" means a fact upon the
existence or nonexistence of which depends the admissibility or inadmissibility
of evidence, the qualification or disqualification of a person to te a witness,

or the existence or nonexistence of a privilege.

401. "Proffered evidence" defined.

401. As used in this article, "proffered evidence" reans evidence, the
admissibility or imadmissibility of which is dependent upon the existence or

nonexistence of a prelimirary fact.

402. Procedure for determining existence of preliminary fact.

42, (a) When the existence of a preliminary fact is disputed, its
existence or nonexistence shall be determined as provided in this article.

{b) On the admissibility of a confession or admission of & defendant
in & crimiral action, the judge shall hear and determine the question ocut

of the presence and hearing of the jury unless otherwise reguested by the
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gefendant. On the admissibility of other evidence, the judge may hear and
determine the guestlion out of the presence or hearing of the jury.

(c) In determining the existence of a prelirinary fact under Section
4o4 or 05, exclusionary rules of evidence do not apply except for Section
352 and the rules of privilege.

(d} 4 ruling on the admissibility of evidence implies whatever supporting
finding of fact is prerequisite thereto; & separate or formal finding is unneces-
sary unless required by statuie.

4%03. Determination of preliminary fact where relevancy, personal knowledge,
or authentieity is disputed.

403. (a) The proponent of the proffered evidence has the burden of
producing evidence as to the existence of the preliminary fact, and the
proffered evidence is inadmissible unless the judge flnds that there is
evidence sufflcient to sustain a finding of the existence of fthe preliminary
fact when:

(1)} The relevance of the proffered evidence depends on the existence
of the prelimipary fact;

(2) The preliminary fact is the personal knowledge of the witness con-
cerning the subject matter of his testimony;

(3) The preliminary fact is the authenticity of a writing; or

(L) The proffered evidence is of a statement or other conduct by a
particular person and the disputed preliminary fact is whether that person
made the statement or so conduclted himeelf.

(b) The judge may admit conditionally the proffered evidence under this
section, subject to the evidence of the preliminary fact belng later supplied

in the course of the trial.
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{(c) If the judge admits the proffered evidence under this section:
(1) He may, and on reguest shall, instruct the jury to determine the
existence of the preliminary fact and to disregerd the evidence unless the
Jury flnds that the preliminary fact exists.
(2) He shall instruct the jury to disregard the proffered evidence if
he subsequently determines that a jury could not reasonably find that the

preliminary fact exists.

404, Determination of whether evidence is incriminatory.

4oL, Whenever the proffered evidence is claimed to be privileged under
Article 2 (commencing with Section 94U) of Chapter 4 of Divieion 8, the
person claiming the privilege has the burden of showing that the proffered
evidence might inerimiinte him as provided in Scetion 404 and
the proffered evidence is inadmissible unless 1t clearly appears to the judge
that the proffered evidence cannot possibly have a tendency to incriminate

the person claiming the privilege.

405. Determination of prelimirary fact in other cases,

405. Except as otherwise provided in Sections 403 and A40kL:

{a) Wnen the existence of a preliminary fact is disputed, the judge
shall indicate which party has the burden of producing evidence and the
burden of proof on the issue as implied by the rule of lew under which the
question arises. The judge shall determine the existence or nonexistence of
the preliminary fact and shall admit or exclude the proffered evidence as
required by the rule of law under which the gquestion arises.

(b} Ifa Preliminary fact is also a fact in issue in the action, the

judge shall not inform the jury of his determivation of the preliminary fact.
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The jury shall make its determitation of the fact without regard to the
determination made by the Judge. If the proffered evidence is admitted,
the jury shall not be instructed to disregard the evidence if its determina-
tion of the fact differs from the judge's determination of the preliminary

fact.

4G6, FEvidence affecting weight or credibililty.

4C6b. This article does not limit the right of a paerty to introduce

before the trier of fact evidence relevant to weight or credibility.

CHAPTER 5. WEIGET OF EVIDENCE GENERALLY

410. "Direct evidence" defined.

410. As used in this chapter, "direct evidence" means evidence that
directly proves & disputed fact that is of consequence to the determination
of the action, without an inference or presumption, and which in itself, if

true, conclusively establishes that fact.

413, Direct evidence of cne witness sufficient.

411. Except where additional evidence 1is required by statute, the
direct evidence of one witness who is entitled to full credlt is sufficlent

for proof of any fact.
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CHAPTER 6. INSTRUCTING JURY ON EFFECT OF EVIDENCE

440,  Certain instructions required on proper occasions.

4O, The Jury is to be given the instructions specified in this chapter

on all proper occasions.

441. Power of jury not arbitrary.

4hl. Tt becomes my duty as judge to instruct you in the law that applies
to this case, and it is your duty as Jurors to follow the law as 1 shall state
it to you. On the other hand, it is your exclusive province to determine the
facts in the case, and to consider and welgh the evidence for that purrose.
The authority thus vested in you is not an arbitrary power, but must be
exercised with sincere judgrent, sound dilscretion, and in accordance with

the rules of law stated to you.

442, Not bound by numter of witnesses.

Lh2. You are not bound to decide in conformity with the testimony of
any nunber of withesses against a lesser number or against other evidence
which appeals to your mind with nore persuasive force. This rule of law
does not mean that you are at literty to disregard the testimony of the
greater number of witnesses merely from caprice or prejudice, or from a
deslre to favor cne side as against the other. It does mean that you are
not to decide an issue by the simple process of counting the mumber of
witnesses who have testified on the opposing sides. It means that the final
test is not in the relative mumber of witnesses, but in the relative persuasive

force of the evidence.
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443, Witness whose testimony is false in part.

443, A witness false in one part of his or her testimony is to be

dlstrueted in others.

4hli. Testimony of an accomplice.

L, The testimony of an accomplice ought to be viewed with distrust.

Yi5. Oral admissions.

445, BEvidence of the oral admissions of a party ought to be viewed with

caution.

L6, PBurden of proof.

L6, The judge shell instruct the jury as to which party bears the burden
of proof on each issue and as to whether that burden requires that a party raise

a reasonable doubt concerning the existence or nonexistence of a fact or
establish the existence or nonexistence of a fact by a preponderance of the

evidence, by clear and convincing evidence, or beyond a resscrnable doubt.

L47. Party having power to produce better evidence.

447, Evidence is to be appraised not only by its own intrinsic weight,
put alsc according to the evidence which it is in the power of cne side to
produce and of the cother to contradict. Therefore, if weaker and less satis-

factory evidence is offered vhen it oppears thet stronger and mere satisfactory
evicenee was within the pcwer of the party to produce, the evidence offered
should be viewed with distrust,

In determining what inferences to draw from the evidence or facts in the
cage against & party, you nway comsider, smong other things, the party's failure
to explain or to deny such evidence or facts In the case against him by his
testimony, or his wilful suppression cof evidence relating thereto, if such

be the case.
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