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Memorandum 64-58 

Subject: Study No. 34(L) - U:lif::>rm Rules of Evidence (Evidence Code-
Division 2--v/ords and Phrases Defined) 

Vie have received comments from 'che Jud:::es' Committee on the definitions 

contained in this division. These al'e at te.ched e.s Exhibit I and ilre 

discussed below in connection with the :rdrticul"r section involved. (The 

remainder of the Committee's corunents concerns sections compiled in 

Division 3 (General Provi sians); these comments ure sellar.l tel,r considered 

in Memorandum 64-59.) Any section not s:recifically menticned in this 

memorandum was a2proved by the Judges' Committee and the st~ff raises 

no question concerning it. 

Section 110--"Burden of producing evidence; 

The Committee recommends tile deletion of the ;.;ord "~ereJliptory" frcm 

this definition, stating th2.t "it adds nothing." The staff strongly 

opposes this recommendation because "peremptory" is the very heart of the 

definition. Logically, it cannot ce silid that a party has a burden 

to produce evidence unless il finding aga~nst him orl the issue is required 

in the absence of his production of my evidence. If no finding against 

him is required on the issue, the part:r does not have a Jurden of 

producinc; evidence because he can ~usc 2S easily rely on the wealmess of 

the evidence in the cs.se acainst :,Ll, Under the ;:oresent draft of Section 

110, the burden of prod'Acing evidence is p12ced upon d "arty when that 

party stands to lose on the issue in the absence .Jr evidence ; it is a 

question for the judge to determine. ':'he sUGGested deletion ·:If the 

word "perem}tory" would eliminate the idea that the burden of producing 

evidence is an obligation t:1at the party must disc:,arge to 8-void losing 
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the case bef'ore getting to the jury, and would malw a jDr:' question out 

of l!hat is now a question for the jFcl.ge. ~:le recoIi1L:cwl aGainst making any 

change in this def'inition. 

Sec-oion ll5 - "Burden of' proof''' 

The Committee recommends a revision in this dc:inition to eliminate 

a specif'ic ref'erence to the various degrees of' proo: that r~y ce required 

and, also, to eliminate the sentence that reads "Durden of' proof' is synonymous 

with burden of' persuasion." The CClT.uittee suggests that the def'inition 

be revised to read: 

"Burden of' proof''' means the obligation of' a parcy to t:eet the 
requirements of' a rule of' lau t'lat he prove the existence or 
nonexistence of' a f'act. Unless a statute or l't'le of' la,-r specifically 
l'equires otherwise, the burden of' proof' requires proof' by a pre
ponderance of' evidence. 

The Commission has struggled long and hard ove.' t"is cLef'inition and 

has arrived at a precise statement in the first paraGraph that is logically 

unassailable. If' a party's burden is to raise a reasonable doubt concerning 

the existence or nonexistence of' a fact, it cannot l"roperly or logically be 

sai" that the party has the obligation to "~ the existence or nonexistence 

of' a f'act." The party need prove nothing; he neeo. only "raise a reasonable 

dcuht concerning the existence or nonexistence of' a ~·act." The remainder 

of' the first paragraph explicitly recognizes the var'Jing quantums (quanta!) 

of' p,:oof', which we believe to be desirable to retain. ~:e recommend no 

change in this paragraph. 

The second paragraph of' the present def'inition is substantively the 

same as that suggested revision. lIe recommend no change in this paragraph. 

The staff' concurs in the Committee's suggestion to delete the third 

paraGraph in this definition. To say that "the burden of' proof' is synonymous 
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;rith the burden of persuasion" seeLlS a misncn:er 1{ilen applieCl to the burden 

of raising a reasonable doubt concerning a fact. Tllere is no "persuasion" 

involved (except to "persuade" the trier of fact that a reasonable doubt 

exists, 1{hich we believe may be a subtle distinction too easily subject 

to misinterpretation). He recommenu the deletion 0';: this paragraph. 

Section 120 - "Civil action" 

The Ccn:mittee recommends a substantive definHion of criminal action 

(see Section 130, infra) and then suggests revisincohe definition of civil. 

action to read "every action other than a criminal action." The Ccn:mission 

previously rejected this scheme (1.8., substantive definitions of "civil 

action" and "criminal action") in favor of using these definitions simply 

to insure the inclusion of civil and criminal proceedings. The staff 

concurs in the current scheme and recommends against a return to sUbstantive 

definitions. 

Section 125 - "Conduct" 

The Committee suggests that -"llis definition be revised by adding 

"assertive and nonassertive" thereto. No reason is :;ivcn for the addition 

and the staff does not see what SUC;l an addition "oulu add to the substance 

of the definition. At the same time, no harm is perceived in the addition. 

Hence, we make no specific recommendation in regard to this suggestion 

other than to offer the following language to effectuate such addition 

if approved by the Commission: 

"Conduct" includes all ac'vive and passive behavior. both 
verbal and nonverbal. assertive and nonassertive. 
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Section 130 - "Criminal action" 

As indicated above (see Section 120, ~), the CommHtee recOIlIIlIends 

a substantive definition of "crininal action" in substantially the same 

language as Penal Code Section 683, -~o read: 

"Criminal action" means an action prosecuted by the state 
against a party charged with a public offense for the punishment 
JGhereof. 

The present definition studiously avoids the possibility of any conflict 

be-~-'ieen the Evidence Code definition and the Penal Code definition (present 

or ~uture), and is included merely to insure that criminal proceedings 

are covered. The Commission previously rejected a formerly approved 

substantive definition of criminal action, and we assume there will be no 

S~Grol1{; inclination to return to the former scheme. Hence, '-Ie recownend 

against a~proval of the Committee's suggestion. 

Section 150 - "The hearing" 

The Committee suggests that this definition be ~'evised to read: 

"The hearing" means the Learing at which a question 
concerning the admissibility of evidence is raised. 

There is no comment indicating the reason for the sUGGested change; 

hence, it is not clear whether the Judges' Committee has considered the 

la-~est draft of this definition (an,,-, therefore, is recommending a return 

to the previous echeme) or ,·rhether the Committee disapproves the language 

in the present draft stating "and not some earlier or later hearing." In 

any event, the Commission previously disapproved the subs".;anee of the 

Corur.rlttee's suggested revision because it is unnecessaril:' ,'estricted to 

questions regarding the admissibilit;)' of evidence. The present draft 

rela-~es to any 'l.uestion that ma;IT be in dispute and, further, ties down the 

hearing referred to by eliminatinG "earlier or later" hearin£,s. The staff 
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Section 210 - "Relevant evidence" 

The Committee raises a problem 1rith respect to Ulis definition that has 

troubled the Commission in the past and that is revolved in the present draft 

by combining the concepts of' "relevancy" and "=teriality" in a single definition 

of "relevant evidence." The Commi-ctee suggests a separate definition for 

"relevant evidence" ("evidence laving any tendency in reason to prove or 

disprove any disputed fact") and for "material evidence" ("evidence which is 

relevant to the issues in the case"). We believe that the language suggested 

by -:;lle Judges' Committee does not meet the problem presented, particularly 

since the suggested definition of "material evidence" is stated in terms of 

relevancy only. 

The principle of separating theae concepts migllt be considered by the 

Commission. However, we have spent considerable mecting tiJOO in the past in 

trying to resolve this problem and 1re believe it 1wul,,- not be profitable to 

attenpt a change at this time. All of the problems mentioned are happily 

resolved in tee present draft by c~bining the concepts in a single definition. 

Sec-oion 215 - "Rule of law" 

In preparing several diviSions for printing, 1re discovered a defect in 

the use of "rule of law" and substituted where appropriate a more correct 

reference to II law. u 

The artificial use of "rule of law proved uIl1rorkable and cCr.i'dling." 

The phrase is frequently used in judicial decisions to refer not to a specific 

constitutional, statutory, or case law provision but rather to a principle or 

concept that is recognized by or through such means. In other words, courts 

speak in terms of a "rule of law" in the same way as they spe3k of a "rule of 
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conso~ruction" or a "rule of pleadillG or practice." It is a pr:inciple, a concept, 

rather than a specific embod:illlent of that principle or concept. Section 215 

should be revised to conform with these changes. The definition could be 

either exactly as it presently appears (~, "law" includes constitutional. 

statutory. and decisional law) or could be revised ·~o use language similar 

to °Ghat used in defining "laIr" in our soveriegn immunity leGislation (i.e., 

"lav" includes not only constitutional and statutory lav but also the decisional 

laIr applicable within this State as determined from t:illle to t:illle by the c=ts 

of this State of of the United States). 

Sec'~ion 235 - "Trier of fact" 

The Committee suggests that this definition be revised to read:. 

"Trier of fact" means the judge or jury depending on w~ich has the 
responsibility of determininG an issue of fact. 

One defect in the suggested revision is that it fails to identify the 

issue of fact involved. Thus, although there may be a jury trying the 

ultimate issue of fact, the judGe "ill frequently 0e '~rying subsidiary issues 

of fact relating to the admissibility of evidence. The Committee recognizes 

thir. distinction in corunenting that "it is implici-C in [Section 145" that the 

admissibility of evidence sometimes depends on a finding of fact by the judge." 

Thus, the suggested revision in Section 235 purposely relates to tbe ultimate 

fact only. The staff believes that an explicit reCOGnition of the judge's role 

in determining preliminary issues of fact is desirable in the definition of 

"trier of fact" and, hence, recommends against the Committee's suggested reviSion. 

Section 245 - "Verbal" 

The Connnittee recommends deleting the reference to "lrritten words" in this 

definition and revising the definition to read: 

-6-



· . . 

c 

c 

c 

"Verbal" means oral c=unication or expression. 

The definition of "verbal" is llIportant not so Lluch for its use in 

the substantive provisions of th" st-"tute as in other definitions. Thus, 

"verbal" is used in the definition of "conduct" (Section 125) and in the 

definition of "statement" (Section 225). Particula:"ly as to the latter 

definition. it would change the entire concept of the statuto to limit 

"statement" to "oral cOIDlllunication or expression." Hence, the suggested 

revision might be accom:;>lished only if several other chanGes were made in 

existing definitions. The substantive effect of any such changes would be 

with a vie'" to acccmplishing precisely the same goal tiw.t is presently 

achieved with the existing definition of "verbal." Henco, ue recommend 

against approval of this suggested revision. 

Sec'~ion 250 - "Writing" 

The Committee recOIDlllends that the word "sounds" be deleted from this 

definition. It is included in the present draft specifically to include 

tape recordings, sound motion pictures, and any other means of recording 

sounds upon tangible objects. Serious problems in the best evidence rule 

(Sections 1500-151°_ would result fram the deletion of this word from the 

definition of "writing." lie stronglJr recol1llIlend against approval of this 

suggestion. 

Respectfully submitted, 

Jon D. Smock 
Associate Counsel 
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REPORT OF THE SPECIAL COMMITTEE OF THE 
CONFERENCE OF CALIFORNIA JUDGES TO 
WORK WITH THE CALIFORNIA LAW REVISION 
COMMISSION ON THE STUDY OF THE UNIFOP.M 
RULES OF' EVIDENCE RELATIVE TO: 

GENERAL PROVISIONS 

6 The Committee approves the tentative reoommendations or 

1 the Commission on all rules relating to General Provisions not 

8 speoifioa111 ment10ned herein: 

9 f 

10 RULE I 

11 DEFINITIONS 

(Seotion 100 et seq. Evidenoe Code) / 
( , 

13 Subdivision (2) (Seotion 210 Evidenoe Code) Relevant Evidenoe: 

1+ We believe that the definition of relevant ev1dence 

15 should be amended to read as follows: 

16 IIEv1denoe having any tendency in reason to 

17 prove or disprove any disputed faot." 

18 We further believe that a definition should be added as 

19 to the mean1ng of "mater1a1 ev1dence" whioh would be defined as 

20 follows I 

21 "Ev1dence which is relevant to the issues 

22 in the oase. n 

23 

2+ Subd1vision (4) (Seotion 115 Evidence Code) Burden of Proof: 

~ The Committee recommends that said definiat10n be amended 

26 to read as follows: 

21 

28 

29 

30 

31 

32 

"Burden of proof means the ob11gat1on or a . 
party to meet the requ1rement of a rule of 

law that he prove the existence or non

ex1stenc'e of a fact. Unless a statute or -
rule of law speoifioally requires otherw1se, 

the burden of proof reqU1res proof by a 



j 
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IIC 
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1 preponderance of evidence." 

2 

3 Subdivision (5) (Section 110 Evidence Code) Burden of Producing 

.. Evidences 

5 The Committee believes that the word "preemptory" should 
, \ 

, 6 be eliminated from the definition since it adds nothing. 
~ I , 

7 

8 Subdivision (6) (Section 125 Evidence Code) Conductl. 

9 The Committee recommends that said subdivision be amended 

. 10 by add1ng thereto the words "assert1ve or non-assert1ve." 

11 

12 Subdivision' (7) (Sect1on 150 Evidence Code) The Hearings 

The Committee recommends that the definition be amended 

14 to read as follows: 

15 "The hearing means the hear1ng at which a 

16 question. ooncerning the admissibility of 

17 evidenoe is raised. II 

18 

19 

20 

21 

Subdivision (8) (Section 145 Evidence Code) Finding of Facti 

The Committee believes that the definition in Seotion 145 

of the Evidence Code is to be preferred. 

~ Subd1vision (9) Court: 

£4 The Committee notes in the Evidence Code that there is no 

25 definition ot "Court". Is this an oversight? 

21 Subdivision (10) (Sect1on 160 Evidenoe COde) Judge: 

28 The Committee believes that the definit10n in Seotion160. 

29 ot the Evidence Code i8 to be preterred. -~-
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1 Subdivision (11) (Section 235 Evidence Code) Trier of Fact: 

2 We recommend that this subdivision be amended to read as 

3 follows: 

+ "Trier of fact means the judge or jury 

5 depending on which has the responsibility 

6 of determining an issue of fact." 

1 The reason weare eliminating the last phrase of the 

8 definition is that it is implicit in subdivision (8) that the 

9 admissibility of evidence sometimes depends on a finding of faot 

10 by the judge. 

11 

12 Subdivision (12) (Section 245 Evidence Code) Verbal: 

13 The Committee recommends that this definition be amended 

1+ to read: 

15 It 'verbal , means oral oommunioation or expression." 

16 

11 Subdivision (13) (section 250 Evidence Code) Writing: 

18 The Committee recommends that the word "sounds" be elimin-

19 ated from the definition. 

20 

21 Subdivision (15) (120 Evidence Code) Civil Action: 

22 The Committee believes that this subdivision should first 

~ define Criminal Action substantially as stated in Seotion 683 of the 

£+ Penal Code, Said subdivision as amended would read as follows: 

21 

28 

29 

30 

31 

32 

"An action prosecuted by the state against 

a party charged with a public offense for 

the punishment thereof." 
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1 "Every action other than a criminal action," 

2 

3 Section l7S(Evidence Oode) (There is no Rule number) Person: 

4 This definition inoludes firm, assooiation, organization, 

5 partnership, business trust, or corporation, 

6 The Oommittee believes that this definition is improper 

1 in view of the faot that in many of the Rules, as well as in the 

8 seotions in the Evidence Oode, the word "person" ref'ers only to a 

9 natural person, particularly with respect, to who may be a witness. 

10 

11 

12 

14 

15 

16 

11 

18 

19 

21 

/)DIIl::- .FICO/H- 1tz.;)~J,/ 4-
RULE 4 

EFFECT OF ERRONEOUS ADMISSION OF EVIDENOE 

(Seotion 353 Evidenoe Oode) 

The Oommittee believes that subdivision (b) should be 

amended to read as follows: 

COMMENT: . 

"The oourt whioh passes upon the effect of 

the error or errors is of' the opinion that 

the ad~itted evidenoe should have been 

exoluded on the ground stated, and that the 

error or errors oomplained of has resulted 

in a m1scarriage of Just1ce'," 

The Committee believes that said subdivision (b) should 

be drafted to oontain substantially the language of Section 4-1/2 

\ 
\ 
\ 

\ 

• < , 
1 

26 of' Artiole VI of the Oalif'ornia Oonstitution. Whether the error had , 

21 

28 

29 

30 

31 

a substantial influence in br1nging about the verdiot or finding is 

one of the qUest10ns that the court no doubt would wish to consider 

in determ1ning whether there had been a misoarriage of Justice, 

/ 
/ 
/ 
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1 RULE 5 

EFFECT OF ERRONEOUS EXCLUSION OF EVIDENCE 

(Section 354 Evidence Code) 

The Committee believes that the first paragraph of Rule 5 

5 should be amended to read as follows: 

6 "A verdict or finding shall not be set aside, 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

21 
COMMENT: 

nor shall the judgment or decision based 

thereon be reversed, by reason of the erroneous 

exclusion of evidence, if it appears of record 

that (1) the substance, purpose and relevancy of 

. the excluded evidence was made known to the judge 

by the questions asked, an offer either of proof, 

or by any other means; or (2) the rulings of the 

judge made compliance with subdivision (1) futile; 

or (3) the evidence was sought by questions asked 

during cross-examination; and the court whioh 

passes upon the effeot of the error or errors is 

of the opinion that the error or errors oomplained 

of has resulted in a miscarriage of justioe." 

~e Committee believes that the language of Rule 5 should 

~ be substantially the same as contained in Section 4-1/2 of Artiole 

£+ VI, Cal1fornia Constitution, for the same reason stated in our 

U oomments to Rule 4. 

27 RULE 7 

U GENERAL ABOLITION OF DISQUALIFICATIONS AND 
PRIVILEGE OF WITNESSES, AND OF EXCLUSIONARY 29 ~R~ULE==S~ •. ____________________________ ___ 

30 The Committee_believes that the definition of "proffered 

31 evidence", subparagraph (b). subdivision (1), of Rule 8, is too 
, 

32 restrictive. Proffered evidence has long been used by the legal 
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I protession to refer to any evidence offered for admission and it is 

2 not dependent upon the existence of non-existence of a preliminary 

3 fact. We recommend that said subparagraph (b) be amended to read as 

-4 follows I 

5 "'Proffered ev1dence l means any evidence 

6 offered for admission in eVidence." 

7 The Committee turther believes that the last sentence ot 

8 subparagraph (b) ot subdivision (2) should be amended to read as 

9 follows, 

10 "On admissibility of other.ev1dence ot similar 

11 

12 

charaoter, the Judge may hear and determine 

the question out ot the ·presence or hearing ot 

the Jury," 

14 The Committee believes that subparagraph (b) of 8ubdivisio 

15 (3) should be eliminated upon the same grounds as stated in the last 

16 sentence or our c'omment with respeot to Rule 19. 

17. 

18 DATED: J'uly 31, 1964. 

19 

20 

21 

25 

26 

27 

29 

30 

31 

32 

Respectfully submitted, 

JUSTICE MILDRED LILLIE 

JUlX}E MARK BRANDLER 

JUlX}E RAYMOND J. SHERWIN 

JUlX}E JAMES C. TOOTHAKER 

JUDGE HOWARD E. CRANDALL 

J'tIDGE LEONARD A. DIETHER, CHAIRMAN 
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DIVISION 2. WORDS AND PHRASES DEFINED 

'!)C. rd •. ,. l1 .. pl'OvHion o~ oontext otherwise TNluil'''', 
these defiuitions IlfiVN'U the cOll.trnt,tioll of this {mde. 

105. Action. 

IUS. "A~tioil" includes R civil action allg a criminal action.' 

110. Burden of producing eviden.ce • 

110. "Dur<kll of producing evidence" meana the obliglition 
of: a phI'tr to intro(hktl' E",':WelH'p suffteirnt to 8.\'ohr a. p.f-t"(llnP
tm·~~ Hntl:ilg- Hgai 1l:i1 llim a~ to the ('xi4tl I\N' or nmwxl:it~l1C.(l 
o.f a fEW!.. 

115. :&lrden of proof. 

11fi. "Durdoll of proof" mea". the obligation of a part)' to 
me~t the lI'(,nitement of 1\ Ml1~ of lIlw Ina! hr, r.u.<e a I't'WlOn· 
abh' dot1bt c()nN~rni)l~ thf" (l'xistenep or no:wxif,;tOli{:~ of .A. fact 
or that he ~tftbli~h thp {'xiR"tent:£1 or umwxi."t(lonec- of a fHet by 
a prApon<1crnllee of the evidence, l,y dear and convincing 
proof, or b~' proof be"ond a t<'l"oHable doubt. 

UuleSl! a rnl~ of law r.qllir~' otherwWo, th~ burde'l of proof 
requir~ p~oot by It prt'pol1dprauc~ of the evidfllce. 

DurdeH of proof is synonymouR with bnrd.·u of pl'1"SulUdon. 

120. Civil action. 

125· Conduct. 

125. "Cduuuet" includes r.U ""tive and passi\'6 behavior, 
both verbal and nonvorbal. . 

130. Cr1m1Dal action. 

130. "Criminal 8"tion " includes erimiMl proeeedin(!S. 

135. Declarant • 
135. "DeellU'ftn!" i. a person who makes a !ltatetneut 
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140. lh'ideuce. 

140. Ii E,·i.o.cueoe" me8llS t(l'&timouYI writings, material ob~ 
j"<!ts, or other thillit!' pr •• ented to the oenses that are otl'ered 
in a judieial pr""ee<1inj!'. 

145. Finding of fact, riDding. fiDds. 

145. "Findh:1{ of fa.ct,'~ 'rfindinJrtt~ or 'Iflnds" mE"fLUs. the 
deternlillation fl'om evidellee or jlldicial lIotice of the exist· 
4?-n~.(l or non.p.xi~tf~nef' of a raet. 

150. The bearing. 

150. "~b •. hMr!"ll" !lleaillllhe hearing at which the parlk. 
ular qnestlon 13 raL"'~, and not some earlier or later hearing., 

155. Hearsay evidence. 

165. "Hearsay eviMnc." i3 <letlncd in Section 1200. 

Judge. 

160. "Judge" inelndes a court eommiajoner, referef, or 
Bimilar o1l!eer, who is authorised to eQllduet and is conduct. 
ing a conrt proceeding or court hearing. 

Oath. 

165. "Oath" inchldes aillrmalioll. 

170. Perceive. 

170. .. Perceive" mtajl8 to acquire kllowledae through one '. 
lenses. 

175. Person. 

175. "P~Hon" includes a natunl pel'8Oll, firm, UIOOiation, 
organization, partnership. bUJinell/l trullt, or oorporatlon. 

180. Personal. property. 

180. "Perlonal prop·.rty" includes money, aoodll, ehattcls, 
. things in action, and e"idence! of debt. . 

185. Property. 

185. "Property" includes both real 8nd Pllrlonal property. 

190. Proot. 

190. "Proof" is the effect of evidence. 
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2.95. Public emp.l.oyee. 

195. "Public employee" means an olI\Qer, a~.nt Or em. 
ploYf<c 01 the Vnit~ .. ! St.---<::s.{1r. )r.a publi·.: toothy. ) 

.'00. Publio entity_ 

200. "Publio entity" Includes a state, aounty, city and 
county, eity, district, public authority, publio agency, and 
any other politieal subdivision or public corporation. 

205. Real property. 

205. dReBl pr(Jp.rty" includes lalld_, teuements, and he
:redi tamen ts. 

210, Relev~ eV':'.denc,!.: 

no. "Relevant evidence" meallS evidence having any ten. 
dency in reason to prove or disprove any dil!puted tact that is 
of conSel(uence t(, the determination ot the aetion, including 
Ihe credibility of Ii witll"". oi' hearsay Meinrant. 

gL5. Rule of law..:.. 

" ' 2~~. "Ru'le of law" includes conBtltutiona1. statutory, and 
den'lonallaw . 

• ,. 4 

,,~'O. . State. 

2ro. "State" melUlll th~ State of Callfornia, unleu applied 
!o ~he different parts of the United States. In the latter case, 
~t Include. at:y stat., ~!s~rict, e~mmon\Veclth, territory, or 
~rJ.Snlar poos,!:o);,-:;~!:m (of ?".~l".: Lnlt~d State •. 

:;;>/. Statement. 
226. "Statem~nt" means (a) a verbal ezpreeaion, or (b) 

n~nverbal Mnduct of a penon intended by him .. a auhBtl •. 
t:.:te for a verbal erpr.e8";'on. 

?30. Statute. 

230. " S ta tnto" inel ude;:; II provision of the Conatttution. 

g35.. Trier of tact. 

, 285. "Tr;,er of fact" me&n8 (a)'11 'jury and (b) a judge 
. when he i. trying an i.sue of tact other than one relating to 
the adroil!iibility of evid enoe. 
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240. UuavaJ.labl.a as a 'n:CJlellB. 

24{), (n) EJ:cept aa otherwise provided in aubdivisiona (b) 
and (c), "unavdlable as a witness" mealll tllai the decla.rant 
a: 

(1) Exempted on the p;round of privilege from testilying 
concerning the mbtter 10 whiah hi. statement is relevant; 

(2) Di"'lualiil<'<l from testifying to the matter; 
(3) Dead or ul1able to attend or to testify at the hearing be. 

cause of then existin;r physical or mental illnet8 or infirmity; 
(4) Absent beyond the jurisdiction of the 'court to compel 

his a tlendance by its proees. ; 
(5) Abseut fromtbe hearing and the proponent of his atate

mellt hIlA exer"ised reasonable diligenee but haa been unable 
to pl'Oeure his a ltend"nee by tlu. eourt '8 proceas; or 

(6) Absent from tll<' hearing b~use of impriaomnent and 
the COUI't i. unable to camp,'l bis attendance at the hearing 
hy its prO""" •. 

(b) A deelaranl is not r-navr.i1able lIS a wilueS!! it the ex
emption, ili'q""Jii""t'''''. d,'all>, inability, 01 &baenee of the 
dedar.llt ,,~" brought about by the procurement Qf· wroug. 
doing ot the prop<luellt of his statement tOf tbe p1l1'pole of 
pm'f'lltinp; the deelarant trom attending or testifying. 

(c) A deelarant is not unavailable AI a wiln. if unavaU
ability is elaimed hecause he is absent beyond the jurisdic
tion of tbe CUlll'! to compel appearance by its Proeelll and .bis 
deposition could have beeu takeu by the proponent tbro!llh 
the exereise of reasonable diligence and without undue hard
ship or expense, but thie subdivis10n doeI not apply where the 
evidence offereel ill a deposition, 

21;5. Verbal. 

245. " Verbal" indooe3 both oral and written worda.. 

250. Wr:I. ting. 

250. "Writing" mean. handwriting, t1POwriting, priJlling, 
photostating, photographing, and ev.ry· other mea .. of re
cording upon any tangible thing.any form of communication 
or representatiou, including letters, words, picture., tIOllnds, 
or symbols, or oomhinations Ih,,·.of. 
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