
c #34(L} 7/10/64 

Memorandum 64-51 

Subject: Tentative Recommendation on Burden of Proof, Burden of Producing 
Evidence, and Presumptions. 

There is attached to this memorandum a letter from Commissioner Sato 

that states that the comment to Section 607 in the presumptions recommendation 

is inaccurate in its staten:ent of the law of California. The letter contains 

an analysis by which the inaccuracy of the comment is sought to be demonstrated. 

This memorandum is in reply to Commissioner Sato's letter. 

Commissioner Sato's letter makes the following points: 

1. The Comment is inaccurate in stating or :iJnpl:ying that when a pre
,-
'-_ sumption operates in a criminal case to establish an element of the offense 

c 

charged, the jury must accept the presumed fact as established if it believes 

the underlying facts have been established beyond a reasonable doubt. 

2. The Comment is inaccurate in implying that the courts e.nd the 

Legislature use the language of presumptions, prima facie evidence, and 

burden of proof as fungible, Le., as meaning the same thing--that the defen .. 

dant has an affirmative defense in regard to the fact pres~ed (affirmative 

defense is used here and in Commissioner Sato's letter in the sense intended 

by the Model Penal Code, not in the sense that the defendant must plead it). 

I will consider the second point first, because if the various forms of 

expression are in fact interchangeable methods of saying the same thing, the 

authorities involving all of these terms are relevant to a diSCUSSion of the 

effect of presumptions. 

That the california courts regard the terms as interchangeable is 
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c abundantly clear from the cases. I could cite more authority, but the follow-

ing will suffice: 

In People v. BushtO?, 80 Cal. 160 (1889), the court was considering 

Penal Code Section 1105 which expressly places upon the defendant the burden 

of proving circumstances in mitigation, justification, or excuse after the 

prosecution has proven the homicide by the defendant. Said the court: 

The section casts upon the defendant the burden of proving cir~ 
stances of mitigation, or that justify or excuse the commission of the 
homicide. This does not ~ean that he must prove such circumstances 
by a preponderance of the evidence, [emphasis in original] but that 
the presumption [emphasis supplied] that the killing was feloniOUS 
arises from the mere proof by the prosecution of the homicide, and 
the burden of proving circumstances of mitigation, etc., is thereby 
cast upon him. He is only bound under this rule to produce SUM 
evidence as will create in the minds of the jury a reasonable doubt 
of his guilt of the offense charged. • • 

The section under consideration was not intended to, and does 
not, change this rule as to the weight of the evidence. It simply 
provides that, certain facts being proved, the preS\UllPtion of guilt 
shall follow, unless [emphasis added] the defendant shall himself 
prove certain other facts. [80 Cal. at 164.] 

In People v. Harrig, 169 CaL 53, 68 (1914), the court spoke of the fact that 

the defendant has the burden of proof on insanity. It said: 

The burden of proof 1s always on the prosecution to prove all 
the elements necessary to constitute the guilt of the defendant 
and this involves proof of a mind sufficiently sane to be capable 
of committing crime or any degree of crime involved in the offense 
charged. But the law presumes all men are sane; not some degree 
of sanity but that they have full mental capacity to commit any 
crime or degree of crime which the facts in the case establish. 
Express or affirmative proof of the sanity of a defendant is not 
required to ·be made by the prosecution. The presumption which 
the law I'll.ises is the full equivalent of proof of it as a fact, 
and, until the contrary is shown, the prosecution, by the preSUJDp
tion, has proven the sanity of the defendant beyond a reasonable 
doubt. This :.;>resumption is conclusive in the absence of any 
evidence on the part of the defendant contravening it. If none 
is introduced by him the presumption prevails, and the burden 
on the prosecution of proving beyond a reasonable doubt the 
capacity of the defendant to commit the crime charged which the 
facts and circumstances otherwise show beyond such doubt was 
committed by him, is sustained. [169 Cal. at 68; emphasiS added.] 
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In Peoyle v. Howard, 211 Cal. 322, 329 (1930), the court said in 

regard to the allocation of burden of proof in Penal Code Section 1105: 

When the killing is proved to have been committed by the 
defendant, and nothing further is shown, the presumption of law 
is that it was malicious and an act of murder; but in such a 
case the verdict should be murder of the second degree, and 
not murder of the first degree. [211 Cal. at 329; emphasis 
added.] 

In People v. Agnew, 16 Cal.2d 655 (1940), the court considered the 

effect of a conmon law pres~tion on the trial of a criminal case. The 

defendant argued that he was entitled to the presumption of innocence and 

that presumption should prevail over any contrary presumption. The defendant 

re1.ied on Peo;ple v; StrasSllJaIl, 112 Cal. 683 (1896), which held that "all • • • 

disputable presumptions give way before the pres~tion of innocence which 

belongs of right to every defendant, and which rerrains with him untU the 

prosecution by convincing evidence has established his guUt." See also 

Peo;ple v. Douglass, 100 Cal. 1 (1893), to the same effect. The court held 

that Strassman and Douglass had been overruled and went on to consider the 

precise effect of the presumption. It determined the effect of the presurr}l", 

tion by citing and relying on Peoyle v. Bushton, 80 Cal. 160 (1889), which 

was a statutory allocation of the burden of proof case. The court considered 

the following instruction that had been given in a previous case: 

While it is true that the prosecution must prove the 
imprisonment, it is also true that the imprisonment being 
proven, the law presumes it unlawful until the contrary is 
shown. It is for the defendant to justify it by proving that 
it was lawful. [Emphasis added.] 

The court said in regard to this instruction: 

It therefore seems clear that the • • • instruction 
appears substantially correct as far as it went and 
by reason and authority. [16 Cal.2d at 664.J 

. . . 
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The court also considered the instruction given in the case before it relating 

to the common law presumption involved in the case: 

It is admitted by the defendant that he arrested • • • Prouty 
on the charge • • • [of] perjury • • • • If Prouty did commit 
such perjury, the defendant had a ri&ht to arrest him •••• 
The burden is on the ilefendant to llrove that Prouty committed 
perjury, 

The court said in regard to this instrTIcticn--which expresses the common law 

llresumption in terms of burden of llroof: 

We are , • • of the opinion that ~Thile tr.e • • • inst~-uction 
above quoted was substanti~- correct as far as it went, it 
should not have been given without a qualifYing instruction 
informing the jury that the burden thus placed upon the defen
dant could be met by evidence which produced in their minds a 
reasonable doubt as to whether Mr. Prouty had in fact comnitted 
perjury. [16 ca.l.2d at 666; emphasis added.] 

In distinguishing the case that had approved the first instruction quoted 

above without the qualification relating to the quantum of evidence required 

by the burden placed on the defendant, the court said: 

The question of the necessity for some qualification of the 
instruction given in People v. McGr~~> supr!.';, defining the degree 
or quantum of proof required of the defendant to meet the burden 
placed upon bim [emphasis added], was not raised in that case. . 
It is signifiC-int to note in this connection that People v. McGrew, 
supra, was decided in the year ))receding the decision in ~Oji1e_:y .
Bushton, supra, and prior to the tL~e that the earlier decisions • • 
had been overruled. Under the rule of - " - [tbe earlier cases], e. 
defendant wo.s required to meet th'. buropn DJproving justification 
by a preponderance of the evidence. [16 Cal.2d at 667.} 

In People v. Sc,?tt, 24 caL2d 774 (1944), the court considered the 

constitutionality of a statutory presUlll)tion now found in Penal Code Section 

12091. The court in discussing the effect of the presumption stated: 

Defendant challenges the constitutionality of the proviSion 
of [former] section 13 that makes possession of a firearm whose 
marks of identification have been tampered witb pri~~ 
evidence that the tampering was done by the possessor. • • • 

The rational connection required [by the Constitution] 

I 
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between a proved fact and a presumed fact must be distinguished 
from the relation between a proved fact and an alleged fact 
that warrants a jury's inferring the one from the other ••• 
Presumptions like that in the california statute, based on 
the possession of a sinister thing, are traditional in crim
inal legislation, which frequen~ly imposes on the possessor 
or contraband goods the burden of explaining that he did not 
acquire or use them 'iitiJ'iiWfully. • •• _.-

The Dangerous Weapons Oontrol Act is designed to minimize 
the danger to public safety arising from the free access to 
firearms that can be used for crimes of violence. The identi
fication of a person who has used a firearm criminally becomes 
more difficult and the attractiveness of a firearm for criminals 
is correspondingly increased, if its marks of identification 
have been tampered with. It would therefore be in the public 
interest to forbid the possession of firearms whose marks of 
identification have been tampered with. The k~re threat of 
conviction to the possessor of such a firearm engendered by 
the presumption that he did the tampering is less severe than 
a statutory prescription of punishment of such a firearm. The 
imposition of punishment for the possession of such a weapon 
is with the power of the Legislature to regulate the traffic 
in firearms. • •• The protection of the public interest in 
eliminating firearms whose marks of identification have been 
tampered with by a statute that resorts to the less severe means 
of regulation by using the "inherent coercive power of ~!.e.:: 
sUIl!Ption" • • • is likewise within the power of the state. • • • 
There is nothing unreasonable in requiring the possessor to 
explain when and how he came into·possesiSion of a firearm whose 
marks of identification have been tampered with. The presumption 
does not impose on him the burden of proving who commItted the 
crime, nor does it require him to persuade the jury of hIiliiiiio
cence. He must merely go forward 'lithO-evidence to the extent 
of raising a reasonable doubt that he tampered with the identi
fication marks. When he has done so, -he enjoys the presumption 
of innocence;-and"it is then incumb,nt on the prosecution to 
establish his go.lilt beyoD,fa: reasonable doubt. (People v. 
Fitzgerald, ~upr~, at p. 195 [a statutory pr2sumption casel; 
People v. Agnew, 16 Cal.2d 655, 665 [a corr.men laM presumption 
case); People v. Post, 208 r~l. 433, 437 [a statutory allocation 
of the burden of proof case l; Peop1" v. Bushton, 80 Cal. 160, 
164 [a statut,ory allocation of-the-';tlrden of'·proof easel.) [24 
cal.2d at 779-783; emphasis added.] 

In People v. Hard,r, 33 Cal... 2d 52 (1948), the trial court instructed the 

jury that a common law presumption was controlling until overcame by a pre-

ponderaoce of the evidence. In the light of the foregoing authorities, this 

was held to be error. The court said: 



The necessary" effect of tl::; ins-:!llction g:'ren :'n the present 
case was to place on defendant not merely the burden of pro
ducing evidence which would raise a reasonable doubt as to her 
consciousness, but "the much greater burden of proving uncon
sciousness by a preponderance of the evidence. 

The mere fact that ~~ere is a presumption which tends to 
support the prosecution's case does not change the amount or 
quantum of proof which the defendant must produce. , • • One . 
of the factors in raising a disputable presumption • • • ~ 
that the matter relates to defendant personally and lies pecu
liarly within his knowledge, and hence for reasons of convenience 
and necessity he should have the burden of producing evidence 
thereon. This burden, however, involves merely the duty of going 
forward with the evidence and of raising a reasonable doubt, and 
not the duty to overcome the presumption by a preponderance of 
the evidence. • • • 

The general rule as to the quantum of proof required of a 
defendant applies even where a statute places on defendant the 
burden of proving certain facts. [Citing cases involving the 
statutory allocation of the burden of proof in Penal Code Section 
1105.][33 Cal.2d at 64-65; emphasis added.] 

Penal Code Section 270 makes proof of abandonment or desertion of a 

child by the father "prima facie evidence that su~~ abandonment • • • is 

wilful and without lawful excuse." In the case of In re Bryant, 94 Cal. 

App. 791 (1928), the defendant contended the provision was unconstitutional 

in that it compelled him to become a witness against himself (compare the 

court's languase in Scott). The court answered the argument and analyzed 

the provision as follows: 

Section 270 merely fixes the quantum of evidence which, until 
overcome establishes beyond a-reaSO-nable doubt the guilt of a 
defendant charged with a violation of that section; it does not 
compel a defendant to be a witr.ess against himself. 

The same principle is involved in section 1105 of the Penal 
Code. Under that section, when the people have proved the killing, 
and no evidence has been given tending to prove justification, 
they have proved prirra facie the guilt of the defendant beyond a 
reasonable doubt. 

By reason of the statutory rule of evidence laid down in 
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c section 1105 the })rj1l's fad" caGe of the :?rose"U':;ion can be 
overcome only by proof of justification, ex "Use or circumstances 
of mitigation. • • • Likewise, by reason of the statutory rule 
of evidence laid down in section 270, the prima facie case of the 
prosecution can be overcome only by proof that the ooission on 
the part of the petitioner to furnish his children with neces
sar.r food, clotr.ing, etc., ;;as not wilful and vas excusable. 
[94 Cal. App. at 794; emphasis added.] 

Fir-ally, i;:J People. v. l{art i im, 140 Cal, A piJ • 2 d 17 {1956 } , the court va::: 

concerned with a common law presumption--the same one involved in the Hardy 

case. The trial court instructed as follows: 

Since the matter relates to the defendant personally, and lies 
peculiarly within his knowledge, the law places upon the 
defendant tr~ burden"of produciug such evidence thereon.as will 
overcome the presumption and create a reasonable doubt in the 
minds of the jury as to whether he was in fact conscious or 
unconscious. 

The First District Cburt of Appeal, First Division, said: 

That sentence [the one just quoted] did not appear in the Hardy 
case instruction, although the court gave as one of the reasons 
for raising the presumption that the matter relates to the de
fendant personally and lies peculiarly within his own knowledge 
and that "hence for reasons of convenience and necessity he 
should have the burden of producing evidence thereon," 
There is nothing objectionable, however, in it. 

Perhaps the instruction would be better if the language 
"overcome the presumption" were omitted. However, taking the 
instruction as a whole it told the jury that defendant's burden 
with reference to the presumption, if it arose, was to create 
a reasonable doubt as to whether defendant was conscious. • • • 
We do not see how • • • the instruction was erroneous. [140 Cal. 
App.2d at 26-27; emphasis added.] 

The point of quoting all of the foregoing cases is that the courts do 

regard burden of proof language, presumption language, and prima facie evidence 

language as having the same meaning. They use the terms interchangeably in 

the cases. Burden of proof cases~-such as Bushton--are cited as authority 

in the presumptions cases, and vice versa. Of course, this interchangeable 

use of the terms is understandable if it is remembered that the very purpose 
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of creating a pres~ti0n affecting the burden of ?roof is to affect the 

burden of proof. 

So far as the effect of a presumption in a criminal case in concerned, 

read the 'l.uotation above from In re Bryant, a statutory "prima facie evidence" 

case. Read also the 'l.uotation from People v. Scott, a statutory presumption 

case. Read the 'l.uotations from People v. Martina, a common law presumption 

case. And when the Supreme Court says in presumptions cases that the rule is 

the same as it is in the allocation of burden of proof cases--as it did in 

both Hardy and Scott--it is difficult to conclude that the rule is different. 

Perhaps the most important consideration in this whole discussion is the 

relevant statutes. Code of Civil Procedure Section 1959 has provided since 

1872 that 

A presumption is a deduction which the law expressly directs to 
be made from particular facts. [Emphasis added. J 

Despite the fact that the statute has so stated for 92 years, and there is 

plenty of evidence that it has been used as a basis for instruction in crim

inal cases during that t~e, there is not one case (except maybe the Strassman 

and Douglass cases, which were overruled) that even intimates that the section 

does not mean precisely what it says even in criminal cases. 

In the face of the statute that by definition re'l.uires a presumed conclu-

sion to be drawn, in the face of several cases so indicating, and in the face 

of several cases stating that a presumption places on the defendant the bur-

den of producing sufficient evidence to raise a reasonable doubt as to his 

guilt, what authorities are marshaled to demonstrate that this is not the law. 

The cases involving the issue of insanity are dismissed on the ground 

that the issue of insanity is unique. The 'l.uotation from Irarris indicates, 
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hO>lever, that the only thing unique about it is that the quantum of proof' 

necessarJ to overcome the presumption of sanity is dif'f'erent. 

feople vo Eoo Doo Hong, and People v. Harmon, are dismissed as not in-

volving presumptions. This is -true. Boo Doo Eo~~ was a license case and 

Harmon a narcotics-prescription case. But if' you believe C.C.P. § 1959 and 

consider a presumption to be a legally required deduction, both cases do 

involve presumptions, Or, if the quotations f'rom the above cases mean any-

thing, it is that the courts regard presumption language as interchangeable 

with burden of proof' or (as in Harmon) required assumption language; hence, 

the cases are relevant to the ef'f'ect of' presumptions in criminal cases. 

People v. Scott is apparently embarrassing, f'or it is conceded that it 

does "tend to support this conclusion" stated in the comment. This alone 

should be suf'f'icient to demonstrate the accuracy of the comment, for ~ 

>las written by Justice Traynor for a unanimous (except f'or Justice Carter) 

court and is still good law. It has never been questioned or limited in any 

way. Apparently the f'ailure of' Chief Justice Gibson to cite it in Hardy (an 

opinion concurred in by Traynor) is thought soreeholT to overrule the case sub 

silentio. This is untenable, hO>lever, for the cases are not inconsistent. 

They involved dif'ferent questions. Hardy will be discussed below. 

People v. Agnew is said to be inconclusive. I cannot agree. The court 

specif'ically approved an instruction stating that the law presumes the un-

lawf'ulness of' the arrest ~til the contrary is shoun. But the court said 

that the instruction should be given only if' the qualification is added 

indicating the quant~ of the requisite contrary showing. The f'act that 

Bushton is cited and relied on in the case also indicates that even though it 

is a presumption case, it should be handled exactly as if' the statute were 

worded in terms of' burden of proo:"--as is ".he statute considered in Bushton. 
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In re Bryant ic dismissed ~s involving merely a deterrdr~tion that there 

was sufficient evidence to sustain a finding of guilt. That was the first 

point involved in the case. An attack was then made on the constitutionality 

of the presumption involved in the case and the court in considering that 

question spelled out quite precisely what the effect of the presumption was. 

The court said that, because of the presumption, the prosecution's proof 

beyond a reasonable doubt of abandonment "establishes beyond a reasonable 

doubt" the guilt of the defendant of the crime of wilful and unjustified 

abandonment until the presumption is overcolte with contrary proof. 1Jle court 

pointed out that the presumption functioned in precisely the same manner that 

the allocation of the burden of proof under Section 1105 of the Penal Code 

operates, citing cases involving that section. 

People v. Martina's square holding by the First District Court of Appeal 

(Peters, Bray, Hood, JJ.) is dismissed as an attempt (apparently mistaken) 

to apply People v. Hardy. 

Hence, the whole authority for the argument that the comment is inaccur-

ate is based on the analysis made of People v. Hardy. Since the analysis 

reaches a conclusion that is contrary to Martina and Scott, apparently those 

square holdings must be regarded as wrong. 

The problem with this argument is that all that People v. Hardy held is 

that it is error to state in an instruction based Oil a presumption that the 

defendant must overcome the presumption by a preponderance of the evidence. 

Since this was not the issue involved in~, it is not surprising that 

~ is not cited. Scott involved the constitutionality of a statutory 

presumption; and Justice Traynor in indicating what he was holding constitu-

tional spelled out its function in the case. 
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The whole analysis boils dawn to one sentence in the l>ar~ case. It 

states: 

The rule [that the defendant is not required to prove his inno
cence • • • but only to produce sufficient evidence to raise a 
reasonable doubt) is the same whether the People rely on testi
monial evidence or on presumptions, except where the presumption 
is conclusive. 

The sentence is based on no authority and is not germane to the problem before 

the court. Moreover, in no other case can any intilnation be found that where 

no burden of proof or presumption is involved the defendant has any burden at 

all. 

The sentence cannot be accurate. As ,Iigmore points out, the respective 

evidentiary burdens are synon~us with the risk of not ~eeting the burden, 

9 Viigmore, Evidence §§ 2485-2487, It is inconceivable that a risk of non-

production could be in two places at once. Who loses then if nothing is 

produced? Unless the defendant with the burden of raising a reasonable doubt 

has the risk of nonproduction of sufficient evidence to raise that doubt, he 

has no burden. If the prosecution bas the burden of proof, the defendant 

cannot have any burden, nle prosecution always loses if the jury is not 

persuaded. Hence, only the prosecution has any risk. 

The sentence can only be regarded as an inadvertance that was unneces-

sary to the case. It is difficult to believe that this sentence overrules 

Agnew, Scott, Martina, Bryant, et al., and at the same time holds that C.C.P. 

§ 1959 does not mean what it says. 

Finally, the logicel difficulty with the whole approach suggested is 

revealed in the last long paragraph in the letter. In essence, rebuttable 

presumptions are to be treated as evidence in criminal cases. They are to be 

sent to the jury to be weighed against all of the other evidence and the 
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presumption of innocence, ~~":.1l~~.':'";,"3.~,:~herE..~a::!:..fic C~'. is repudiated only 

for civil cases. The logical problem here was ably pointed out by Justice 

Traynor in Scot"\; v. Eurke, 39 CaL2d 388, 402 (1952). How can anyone ration-

ally weigh one preslli~tion against another-~or a pr8sumption against evidence? 

If one considers wr.at a presumption is--a legally required deduction in the 

absence of the requisite contral~ showing~-it is absolutely impossible to 

weigh one against the other or against evidence. Yet this is precisely what 

is suggested. The presumption is to be regarded as evidence to be weighed 

by the jury instead of cei'lg regarded as "hat it actually is--a rule of law 

established to guide the determinations of the jury, 

In conclusio'l, l,e think t1'.at the statements in the comr.ent are supported 

by direct holdings in the cases, by discussions of the courts in cases not 

involving direct holdings, and by the existing statutzs defining presumptions. 

vIe do not think that it is reasonable to say that the lal{ is uncertain merely 

because of one isolated sentence not germane to the opinion in which it appears. 

In the absence of any contrary authoriLY, we see no reason to question our 

statements of existing law. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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UNIVERSITY OF CAUFORNIA, BERKELEY 

BERKELEY • DAVIS • IRVINE • LOS ANGELES • RIVERSIDE • SAN DIEGO • SAN FRANCISCO SANTA BABBARA • SANTA CRUZ 

Hr. J os eph Harve;,c 
Room 30 Crothers Hall 
Stanford Uni vers i ty 
St.anford, Californ.ia 

Dear Joe: 

SCHOOL OF LAW (BOAL T HALL) 
BERKELEY)CALIFO~ 

J"lj' T, 1964 

The Comment ;}hich you prepared for Section 607 of the reviseD_ rules 
is not accurate in statinG the existing law. 

On page 32 you state: 

!!The suostanti ve effect of all of thece devi~es has been 
the same. Tney have relieved the prosecution from the neces
sity of provinG certain facts and maie the existence or nonex
istence of those facts natters of de.:'ense ~hat IJmst be shOl.ffi 
by the defendant. In the "bsence of evi:ielcce supporting the 
defense, r there is no issue on the point to be SUb~1i tted to 
the jury.' NOD3L PENPili CODE, TEN'rATIVE DRAFT ~:O. 4, Comment 
at 110 (1955)." 

'rae implication ar:"slng from the abo\re statement is that, ~f1hen a pre
sumption establishing an element of the crime operates in a criminal case, 
the jury must acce~t the existence o~ the presumed fact if it believes be
yond a reasonable doubt the existence of facts "iving rise to the ~resumption 
in the absence of any contradicting evidence in the case. For this proposition, 
you cite tuo"[resumption eases, Peo])le 'l. Harris and People v. Nash, both deal
ing with the issue of insanity. I do not believe tnat ~hese cases can be ex
tended to apply to all ~resumptions since tne presumption of sanity has been 
unique .,)ithin the cri!Oinal 1m), t~at is, the burder, is placed upon the defen
dant to prove by a preponderance of the evidenc e that he was insane. Hot even 
;}i th respect to matters of mitigation or justi fication is the defendant required 
to fulfill such heavy burden. People v. Bushton, 60 Cal. 16c (12.89). _And;}i th 
respect to other presumptions, the court has consistently reversed cases ;}here 
the instruction to the Jelry placed a burden on the defendant in a criminal case 
to "prove a matter by a preponcierance of the ev-idcnce. E.g., People v. Agnew, 
16 Ca1.2d 655 (1940). T'nus, a unique presumpt~on ,.,ith regard to sanity cannot 
~rove a general rule. 

The other cases cited by you, People v. Boo Doo Hong and People v. Harmon, 
did not deal "i th preslL'TIptions and_ tQUS do not support the »roposi tion in ques
tion. 
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On page 33 is found the state~ent: 

lIBecause the precise terminology llsed has made no sUbstantive 
difference in the disposition 0: the cases, these various devices 
for creatine defenses have at ti~es been referred to as creating 
l'resumptions even though the statute is not "orded in tenus of a 
presumption." 

The implication from the abo\'e statement is that the various devices are 
IUngible ano~ that a presumption operating against the defendant creates an af
firmative defense. In other ~ords, the i~plicatien is that the prosecution is 
entitled to an instruction "hieh requires the existence of the presumed fact 
in the absence of an~' evidence on the fact. Hmlever, the only case among these 
cited by you in the Co:nment "hich -cend to support this conclusion is People v. 
Scott, 24 Cal.2d n4, 7('3 (1944). 

People v. Acnew, 16 Cal.2ii 655 (1940), is inconclusive on this point 
because, although the court refers to the burden placed upon the defendant, the 
court quotes from the Bushton case to adopt the view that "if, upon the whole 
case, they entertained a reasonable doubt from the evidence as to his guilt, 
he should be acquitted." This would appear to indicate that the jury must be
lieve beyond a reasonable doubt that the cri~e has been committed regardless of 
the presumption involved. 

In re Bryant, 94 Cal. App. 791 (1928), is not authority for your proposi
tion. The case holds that the trier of fact ;;as justified in finding that the 
abandomnent 'Was "",illful and >lithout la"ful excuse" from the proof of abandon
ment. No'Where is found any language that the trier of fact "as required to find 
the ultimate fact. 

People v. Martina, 140 Cal. App.2ii 17 (1956), attempts to apply the hold
ing of People \'. Hardy, 33 Cal. 2d 52 (1948); consequently a discussion of People 
v. Hardy ,'1111 be disposi ti 'Ie of the Nartina case. 

People v. Hardy is the critical case. It seems that the Hardy case, rather 
than supporting your proposition, re,j ccts :{oJ;.r 'riew. The court states: 

"The mere fact that there is a presumption which tends to support 
the 1?rosecution I s case does not chanGe the a"'!lol1nt or quantum of proof 
,·,hich the defendant JJRlst produce. (People v. Agne,·), 16 Cal.2d 655 
[107 P. 2d 6clJ.) The prosecution is required. to prove the offense beyond a 

reasonable d01lbt and, in so doing, may rely on any applicable presumptions. 
The defenilant, on tl'.e other hand, is not c:-cquired to prove his innocence 
by c. preponderanc e of the evj.8.ence, but only to produce suffici ent en
dence to raise a reasonable doubt in the !uinds or .... the jury. The rule 
is the sa.,~e "Hhether the People rely on testimonial evidence or on pre
sumptions' except "here the presumption is ::onclusive. One of the factors 
in raisinG a cJ_isputable presumption, suc!1 as the one involved here, is that 
the matter relates to defenQant pcrsonall~r c.n~t lies !,1eculiarl:.t rdthin his 
knovjledge, an6. hence for rcasons of convenience and necessity he should 
have the burclen of producinf:: c'tic1ence thereon. This burden, hO,.·1ever, 
involves the 0.Ut~/ of £oin5 for-Han: 'I.·1i th the evidence and of raising a 
reasonable 5~oubt, and not the Cuty to oyerc orne the preslL'Clption by a 
pc:-epondcranc e of the cviclencc." 33 Cal. 2,~ at 64. 
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The signific anc e of the above quotation is that the cot:.rt Llolds th2t 
the burrleP- of "9:"00::: on thE: prosccu~ior... nnd or.. the lefen6.ant is the sar:e 
1·)hether or not a pres"U.;:'lpticn operates in the c:asc ~ I~ other ~·Iords, the 
court is statiuQ; thRt, i:' -:he "prosccu~ion 1'28 the; buroen of -Pl'o"iling the 
defendant's guilt 'ocyond 2. reasonable ::oubt, tl:.e con~Je:::-se is that the c1e
:fendant has the bt:.rJ.en of c !"eatir~G 8.. rcasonable ~loubt. l;.Y.:.ethcr 1o-le believe 
that it is wrong to tal~{ about a burden on t:"18 defenc~.2l1t is immaterial; the 
fact remains that the court chooses to so cha:c~acterize the c.efenclant I s role 
even yihen there is no presun:r:9ti.on o!lc:rotinC in favor o~'" ~he p::Dsccntion. 

If I ern corre~t in ~r reaC1.ins of the case, en e:xr;lanati.on for the court f s 
language o.ealinc; '"i th the defendant r s burd.en of goinG fOI'\iard with the evidence 
and raising a reasOnab!_8 dou"8t becomes necesser:.r. It arrPears to me that the 
court is statinG that the prosecution IT.DJ?" rel;:.~ upon a preSlL""'1lption to prove the 
-presur..ed fact, that is, I-lithout an~r direct cv:'rl.ence on the presumed fact, but 
subject to its obliGation ~o prove its entire case beyond a reasonable doubtj 
in other words, the jury is permitted to accept the presumed "act from the 
facts ;:;iving rise to the presumption. The presumption acts to su-pply evidence 
On the presumed fe.ct t\'hcre no direct evidence is introduced, end because :i.t is 
merely" substitute :for direct evic.ence, the prosecution is no more entitled to 
an instruction =or a nandatory findinG than 1,~here direct evidence is supplied. 
Under existinG 1m" the prosecution is a"9parently entitled to an instruction in 
terms of a -presumption out wIthin its obliGation to prove its case beyond a 
reasonable doubt ,·,h:'ch in effect means th"t the jury is entitled, but not re
'!.uired, to accept the presumed ",,-ct. 'I'hc defendant has the burden of raising 
a reasonable doubt only in the sense that the Qefendant must suffer the conse
quences of failin~ to intr-oduce evic1ence in any case, even llhere the prosecution 
does not rely u:90n a preswrrptj.on. 

It is si&.1ific8.l1t to note that Pco-ple 7. HOTdy c.oes not even cite People 
v. Scott and the lat"tc:.~ case is the or:l~.:'" ~ase "I·ii.1icn ~an be inter-pretec. to hold 
that a -presurrrptiol1 o:peratcs to re~uire the ::'indin5 of the presumed fact in the 
absence of an:" c.ontrary evidence. 

At the mini.""1lU.m it c an safely be sa:"c that Cali fornia law is c.mbigtl.OUS on 
this point. 

It is sUCGeste~ that the Com.r:lent to sect.ion 607 be revised sO as to reflect 
at the least the presen"t unce:-tain"~y :L:'1 t1'_€ Ie:,}. 

SS:cp 
cc: Mr. John DeMoully 

Mr. Jon S",ock 

Sincerely yours, 
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