#34 7/21/64
Third Supplement to Memorandum &L-48

Subject: Study No. 34{L) - Uniform Rules of Evidence (Evidence
Code - Division 9 - Extrinsic Policies)

Ve received a letter dated July 17, 1964, from Mr. Powvers,
cormenting on Sectlon 1153 of the Evidence Code {exclusion of
offers to plead guilty to crime). The pertinent text of the
letter is gquoted herein.

In concurring with the staff's suggestion in regard to language
changes in this section {see page 3 of the First Supplement to
Memorandum 64-48), Mr. Powers comments as follows:

Thereare many cases where a defendant, in talking to police

officers, couples an admission or confession with a

reguest for intercession by them for a lesser sentence

such as County Jail over State Prison, offers to turn in

other criminals for such help, requests immunity for

possible co-defendants and, in gebheral, mekes statements

which could te considered "in negotiation" of his plea

of guil#ky. Therefore, it is respectfully suggested that

the section be completely rewritten to correct a possible
v.. nisinterpretation of the lengunage set for-therein.

A second point raised by Mr. Powers deals with the treatment
of a plea of guilty, later withdrawn.

In addition, it is suggested that the new section contain

a provision that where a defendant in open court has entered
a plea of guilty after the usual foundational requirements
have been laid, namely, his statement that he wishes to
enter a plea of guilty after full consultation with his
attorney, that his rights have been explained to him,

that he knows the nature of the charge to which he is plead-
ing guilty, that he is pleading guilty because, in fact,

he is guilty, and that no promises of any kind have been
extended to him for his plea of guilty, that such plea

be allowed to be offered in evidence against a defendant.
There are occasions when such a plea has been alloved to be
set aside by the court where a defendant in a probation re-
port or through some other fashion has indlicated that he was

-1-



not guilty of the crime or entered the plea on a belief
that he would receive some consideration, and the court,
in its discretion, would allow the piea to be set aside.
We believe that under such circumstances the plea should
be allowed to be offered in evidence against the defen-
dant and the section should be re-drafted to contain
this right of the People.

As & basis for Commission consideration of this matter,
the following discussion relates to the extisting Califormia
law and recent developments in this erea. TFor this purpose,
we present a pertinent extract foom the recent decision of the

California Supreme Court in Feople v. Halmilton, 60 Cal.2d

» __» 32 Cal. Rptr. 4, 8-9, 383 P 4 412, M15-415 (1963)

(which is repeated almost verbatim in a companion case,

People v. Wilson, €0 Cal.2d __ ,  , 32 Cal. Rptr. Lk, 5k 55,

383 p.2d 452, LE2-463 (1963):

It wae error to admit this offer to plead guilty
into evidence.

It is true that, in the absence of statute, it has
been held in Califormnia that an offer to plead guilty
is admissible {People v. Boyd, $7 Cal.App. 292, 302-

303, 227 P. 783; People v. Cooper, 81 Cal.App.2d 110,
117-118, 183 P.2d 67). It has alsoc been held that a plea
of guilty, later withdrawn, is admissible (People v. Ivy,
163 Cal.App.2d 436, 329 P.2d 505). In the absence of
statute, the underlying theory of these cases is that

by his plea or offer to plead guilty the dffendant has
rade, in fact an admission of guilty. In Jurisdictions
other that California the cases are in conflict. (See
discussion 4 Wigmore, Evidence (3d ed. 1940) § 1067, p.66.)

But all of the cases clted above were either decided
before Penal Code sections 1192.1 through 1192.4 were
enacted in 1955 and 1957, or failed to mention those
sections. Bu these enactments the ILegislature has changed
the law in California on this subject.

Section 1192.1 provides that 1f a defendant is
charged with a crime divided into degrees, upon a plea of
guilty, when consented to by the prosecutor and approved
by the court, the plee may specify the degree, and
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defendant cannct be thereafter punished for g higher degree.
Section 1192.2 makes the same rule applicable tc pleas

of guilty before a committing megistrate. Section 1192.3
provides that in cases where the jury can select various
punishments, the plea of guilty may specify the punishment
to be imposed, and, if accepted by the prosecution and
approved by the court, no more severe punishment than
specified in the plea way be imposed. Section 1192.4
(added to the Penal Code in 1957, Stats. 1957, ch. 1297,
p. 2616, § 4) was passed for the obvicus purpose of
supplementing the other three sections.

[Sections 1192.1 through 1192.4 are set out as
Exhibit I. (pink page).]

By this section, the legislature has decided, just
as it did many years ago in civil cases by probibiting
the introduction into evidence of offers to compromise
(Code Civ. Proc. § 2078), that it is in the public interest
that pleas of gullty to a lesser degree of crime shall
not be admissible. The obvious purpose of the section
is to promote the public interest by encouraging the
settlerent of crimiral cases - without the necessity of a
trial. {S=e McCormick, Evidence (1954) § 251, p. 543.)
Certainly, it camnot reasonably he argued that while a
plea of gullty to a lesser degree is not admissible, that
an offer to ]lead guilty to such lesser degree is admissible.
There is not material difference between actual pleas of
guilty to lesser detree of the crime charged and offers
to plead guilty to a lesser degree.

We therefore conclude that appellant's offer to
plead guilty if assured of a life sentence, as made to a
revresentative of the district attorney was improperly
admitted tnto evidence. By virtue of the provisions of
section 1192.4 the earlier cases treating such offers
t0 plead and pleas as admissicons of guilt are no longer
controlling.,



Both of these cases (Hamilton and Wilsen) hold that an offer to plead

gullly is inadmissible. Neither case specifically lavolved the question of
an actual plea of gullty that is later withdrawm, lovever, in a recent
case decided by the Distriet Court of Appeal, First District (BRAY, P.J.,

MOLINARI, SULLIVAN, JJ.), People v. Quimm, 223 Cal. ‘mp.2d , 36 Cal.

Rptr. 233 (1963), the court held that a withdrawn plea of guilty to a
robbery charge could be shown against the defendant; the holdings in

Hawilton and Wilson were limited to the specific guestions involved in

those cases, i.e., offers to plead guilty to a crime divided in degrees

(Wilson) and whose punishment is divided in degrees (Hemilton). There is
an cxiensive discussion of the Hamilton and Wilson cases tegether with
periinent cases preceding them in ihe Guinn case atb 36 Czl. Rptr. at
237-240. In effect, the Quinn case reaffirms the cdeclsion in People v.
Boyd, 67 Cal. App. 292, 303, 227 Pac. 783 (1924), vhich disapproved People
v, Dyan, 82 Cal. 617, 23 Pac. 121 (1890).

We cannot state precisely what the existing Colifornia law is in light
of this most recent District Cowrt of Appeal decision becaunse the Supreme
Cour’ granted a hearing in the Quinn case on February 1k, 1964, and so far
as owr research has disclosed (advance sheets through July 6, 1G64)
the case is still pending in the Supreme Court. Hovever, the Boyd case was

cited in both Hamilton and Wilson and, as the above cittract shows, may have

been dealt a fatal blow by the lansvage: "But all of the cases cited above
were either decided hefore Penal Ccde section 1152.1 through 1192.4 were
enacved In 1955 and 1957, or failed to mention those sections. By these

enaciments the lLegislature has changed the law in California on this subject.”
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Uhe matter suggested by bMr. Forers' ccmment is precisely the situation
involved in the Quinn case (except that it is not clcar that the elaborate
foundation mentigned in the comment was present in that cass )-However, it
is scmevhat beyond the precise language of Section 1153, which deals with
offers only and does not purport to state whether 2 nlea, later withdrawn,
is within its scope. It seems quite likely, however, that lir. Powers'
sugsestion would change existing lav (depending upon the Supreme Courtls
decision in the Quinn case}.

In reviewing the pertinent maverials for prepairing this supplement,
we «iscovered one further point that should be raised in ccnnection with
this section. As presently drafted, this section aprlies to exclude offers
to plead guilty in "any action.” l:iisting Penal Code Jection 1192.4 applies
"in any eriminal, civil or special action or proceccing of any nature,
including proceedings before agencies, commissions, boards and tribunals.”
Since we do not have an existing statute (Penal Code Cection 1192.4) that
has bircad scope {though possibly mey apply only to = narrovly restricted
sitvation dependent upon the Supreme Court's deedlslon in the Quinn case)
the staff suggests Sectlion-il53 be revised by adding at the end therecof,
immediately following "in any action,” the following:

or any proceeding of any neture, including procecedings before
agencies, commissions, bcards, and tribunals.

Respectfully suvbultted,

Jon D. Smock
isasociate Counsel



3rd Supp. to 7/21/64
Memo Bh4-i48 EXHIBIT I

1192.1. Upon a plea of gullty to an information or indictment accusing
the defendant of & crime divided into degreee when consented to by the
prosecuting attorney in open court and approved by the court, such plea may
specify the degree thereof and in such event the defendant cannot be
punished for a higher degree of the crime than the degree specified.

1152.2, Upon a ples of guilty before & committing megistrate as provided

in Section 85%9a of this code, t0 8 crime divided into degrees, when consented
to by the prosecdting attorney in open court and approved by such magistrate,
such plea may specify the degree thereof and in such eveni, the defendant
cannot be punished for a higher degree of the crime than the degree specified.

1_1_9_!:; Upon a_ple.a. of guilty to an information cor indicitment for which
the jury hes, on & plea of not guilty, the power to recommend, the dlscretion
of imposing, or the option to impose & certaln punishment, the plea may
specify the punishment to the pame extent as it may be specified by the g
Jury on a plea of not guilty. Where such plea is accepted by the prosecuting
attorney in open court and is approved by the court, the defendant cannot be
sentenced to & punishment more severe than that specified in the ples.

1192.% If the defendant's plea of guilty pursuant to Section 1192.1,1192.2

or 1192.3 of this code be not accepted by the prosecuting attormey and approved

3
{
:
H

by the court, the plea eshall be deemed withdrssm and the deferndant may then
enter such plea or pleas as would otherwise have been avallable. The pleas
50 withdrawn may not be received in evidence in any criminsl, civil or
speclal action or proceeding of any nature, lncluding proceedinge before

agencies, commissions, boards and tribunsls.
=l
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1100-1101
DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED BY EXTRINSIC POLICIES

CHAPTER 1. EVIDENCE OF CHARACTER, HABIT, OR CUSTOM

1100. Character itself in issue: Manner of proof.

1100. When a person's character or a trait of his character is itself
an issue, any otherwise admissible evidence (including testimony in the form
of opinion, evidence of reputation, and evidence of specific instances of
such person's conduct) is admissible when offered to prove only such person's

character or a tralt of hie character.

1101. Character evidence to prove conduct.

1101. {a) Except as provided in this section and in Sections 1102 and
1103, evidence of a person's character or a trait of his charscter {whether
in the form of opinion, evidence of reputation, or evidence of specific
instancee of his conduct) is inadmissible when offered to prove his conduct
on a specified occasion.

(b) Nothing in this section prohibits the admission of evidence that a
person comnitted 2 crime, civil wrong, or other act when relevant to prove
same fact (such as motive, opportunity, intent, preparetion, plan, knowledge,
identity, or absence of mistake or accident) other than his disposition to
comuit such acts.

{¢) Nothing in this sectlon effects the admissibility of evidence

coffered to support or attack the credibility of a witness.
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1102-1105

1102. Evidence of character of criminal defendant to prove conduct.

1102. In a criminsl action, evidence of the defendant's character
or a tyrait of hig character in the form of opinion or evidence of his
reputation is not made insdmissible by Section 1101 if such evidence is:

{a) Offered by the defendant to prove his innocence.

(b) Offered by the prosecution to prove the defendant's guilt if the
defendant has previcusly introduced evidence of his character to prove his

innocence.

1103. Evidence of character of victim of crime to prove conduct.

1103. In & criminal action, evidence of the character or a trait of
character (in the form of opinion, evidence of reputation, or evidence of
specific instances of conduct) of the victim of the crime for which the
defendant is being prosecuted is not made inadmissible by Section 1101 if
such evidence 1s:

{a) Offered by the defendant to prove conduct of the victim in
conformity with such character or trait of charscter.

{v) Offered by the prosecution to meet evidence previously offered by

the defendant under subdivision (a).

1104, Character trait for care or skill.

110%. Evidence of a trait of a person's character with respect to care
or ekill is inadmissible to prove the quality of his conduct on & specified

occasion.

1105. Habit or custom to prove specific behavior.

1105. Any otherwise admissible evidence of habit or custom is admissible
to prove conduct on a specified oceasion in conformity with the habit or custom.
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115G-1152

CHAPTER 2. OTHER EVIDENCE AFFECTED OR EXCIUDED BY EXTRINSIC POLICIES

1150. Ewvidence t0o test a verdict.

1150. Upon an inguiry as to the validity of a verdict, evidence
ctherwise admissible mey bLe received as to statements made, or conduct,
conditions, or events occurring, either within or without the jury room,
of such & character as is likely to have improperly influenced the verdict.
No evidence is adrissible to show the effect of such statement, conduct,
condition, or event upon & juror either in influencing him to assent to or
dissent from the verdict or concerning the mental processes by which it was

determined.

1151. Bubseguent remedial conduct.

1151. When, after the occurrence of an event, rzmedial or precautionary
measures are taken, which, if takan previ. -.;r, would have tended to make the
event less likely toc occur, evidence of such subsequent measures 1s not
admigsible to prove negligence or culpable conduct in connection with the

event.

1152. Offer to compromise and the like.

1152. {a) Evidence that a person has, in comprcmise or from humar

itarian motives, furnished or offered or promised to furnish money or any
502~
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1152-1155

other thing, act, or service to another who has susteined or claims to have
sugtained less or damwage, as well as sny conduct or statements made in
negotiation thereof, is inadmissible to prove his liability for the loss or
darage or any part of it.

(v} This section does not affect the admissibility of evidence of:

(1} Partial satisfaction of an asserted claim on demand without gquestioning
its velidity when such evidence is offered to prove the validity of the claim; or

(2} A debtor's payment or premise to PO¥ all or a part of his pre-

existing debt when such evidence is offered to prove -the creatlom of a new duty

on his part or a revival of his pre-existing duty.

1153. Offer to plead muilty to crime.

1153, Evidence thet the defendant in & criminsl actlon hag offered
to plead guilty to the alleged crime or to a lessor crime, as well as any
conduct or statements made in negotiation thereof, is inadmissible in any

action.

1154. Offer to discount a claim.

1154, Evidence that a person has accepted or offered or promised to
sccept 8 sum of money or any other thirg, act, or service in satisfaction
of & claim, as well as any conduct or statements made in negotiation thereof,

is ipadmissible to prove the invalidity of the claim or any part of it.

1155. Liability insurance.

1155. Evidence that a person was, at the time a harm was suffered by
ancther, insured wholly or partislly against loss arising from liability for

that harm is inadmissible To prove negligence or other wrongdoing.

-003-
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DIVISICH 9, EVIDENCE AFFECTLSD CR EXCLUDED ZY¥ EXTRINSIC POLICIES

£ 1120
Comment. Section 1120 is technically unnecessary. oection 351 declares
that all relevant evidence is adwmlissible. Hence, 221 of the evidence

declared to be admissitle by Section 11C0O would be camiscible anyway under
the general provisions of 3Jection 351. Bection 1130 is included in the

Evidence Ccde, however, to forestzll the argument thav secuicn 351 has not
removed a2l judicizslly created restrictlons on the Terms of evidence that
may e used to prove character or o trait of character whene,that character

or cuaracter tralt is an ultimate fact to be proved and not merely circum-

stancial evidence of conduct in condormity therewiih.

Section 1100 seems to be genevally censistent with existing Califeornia
lesr, although the existing law is wcertain in some respects. Cases
incolving character as an vltimate issue may be found admitting opinion

evidence (People v. Wade, 118 Cal 672, 50 Fac. 8b1 (1397); People v. Samonset,

97 Cai. W43, 450, 32 Pac. 520, 521 (i893}), reputation evidence (Estate of
Akers, 184 cal. 51b, 519-520, 194 Pac. 706, 708-709 (1920):; Pecple v.

Semonset, suvpra), and evidence of specific acts (Guardianship of Wisdom,

146 Cel. App.2d 635, 30k P.2d 221 (1956); Currin v. Currin, 125 Cal. App.2d

ahiz, 271 P.2d 61 (195L); Guardianship of Casad, 106 Cal. App.2d 13k, 234 P.2@

647 (1951)). However, cases mey also be found excluding scme kinds of
evidence where particular traits are involved. For ciample, in cases
Involving the unfitness or inccmpetency of an employee, evifence of specific
acts is admissible to prove such unfitness or incompeicency, while evidence

of rcputation is not. E.z., Gler v. Los Angeles Consol. lec. Hy., 108

Cal. 129, L1 Pac. 22 (1865). Seciion 1100 eliminaves the uncertainties in
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existing law and assures the admissibility of any evidence that is relevant
to prove what the character in iszte actually is,

Section 1100 is based cn fule 46 of the Uniform Jules of Evidence.

§ 110L
Comment. Section 1301 is concoerned with evidence cf a person's
character-~i.e., his propensity or Gisposition to eugage in a certain type
of condrect--that is offered as a basis for an inference Lthat he behaved
in conformity with that character on & particular cceasion. BSection 1101
is not concerned, however, with evidence of charscier offered on the

issue of the credibility of a withess; the admissisility of such evidence

is cetermined under Sections *¥¥.ir . Nor is Secticn 1101 coneerned with
evifonce offered to prove = perscn's character wher that character is itself
in issue; the admlssibility of evidence offered to prove character as an
uliinate fact--and not as circumstantial evidence of scume other fact--is
deternined under Section 1100,

Civil cases. Section 1101 makes character evidence inadmissible to
prove conduet in civil cases. Character evidence is of slight probative
value and may be very prejudicial, It tends to distract tie trier of fact
freoil the main question of what actually happened on the particular cecasion.
Tt subtly permits the trier of fact to reward the goold man and to punish
the od man because of thelr respeciive characters Cespite what the evidence
in the case shows actually happened. Because of the canger of abuse of
this kind of evidence, the confusion of issues, collaceral inquiry, prejudice,
anc. the 1like, Section 1101 excludes evidence of cheracter to prove conduct

in civil cases.

00k~ & 1100
§ 1101
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Zeccicn 1101 states what is the general rule wuier existing law,

CCDZ QIV. PROC. § 2053 (superseded oy Evidence Code ‘zctlon 1101)("Evidence

of L=z good charscter of a party ic not admissible i o eivil action . . . Y

Cecvy v, Wassi, 21 Cal.2d 109, 130 _.2d 389 (1942)(assauiti; evidence of

defendant's bad character Tor peacc and quiet held inedmicsible); Vance Va
Richardson, 110 Cal. 41y, 42 Pac. 009 (1895)(assauly; evidence of defendant's

zool. character for peace and guiei held inadmissitile); Var Horn v, Van Horn,

5 Cel. App. 713, 91 Pac. 260 (1907)(divorce for aduliery, cvidence of
Gefendant's and the nonparty-corespondent's gocd character held inadmissible).
Uncer existing law, however, there may be an excep.lon to this general rule:
Dydsting law may permii evidence to be introduced of the unchaste character
o a plaintiff to show the likelihcod of her consent to an alleged rape.

Valencia v. Milliken, 31 Cal. App. 533, 160 Pac, 10GE (1916)(eivil action for

rape: errcr, but nonprejudicial, to limit evidence cof wnchaste character
of plaintiff to issue of dameges). The Evidence Code has no such exception
for civil cases. But see Section 1103.

Criminal caseg. Section 1101 states the generzl rule that evidence

of character o prove conduct 18 inadmissible in a criminal case. BSections
1302 and 1103 state exceptions to this general princiuvle. GSee the Comment
to Coetion 1102,

bvidence of misconduct to showr fact other thon charscter. Subdivision

{b) of Section 1101 is probably unnecessary, bun 1t is Cfesirable to make
clear that Section 1101 does not prchibit the adwmission of evidence of
misconduct when it is offered not as circumstantisl evidence of other
misconduet (ELEL! disposition to commit crime or enzege in misconduct)

bu. as evidence of scme other fact: in issue (E;E;J motive, ccocmmon scheme
or plan, preparation, intent, knovledge, identity o absence of mistake or

accident).
-202- § 1101
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subdivision (b)) ccdifies existing California lzw, DPezonle v. Lisenba,

14 Cal.eda bo3, 94 F.ed 569 (193¢0 (urior crime admiscivle wo show general

crivinal plan and absence of accicent); Feople v. Dosid, 12 Cal.Rd 639, 06

F.oo 811 (1939)(prior rovhery admissible to show delendant's sanity and
anility to devise and execute delihcrate plan); Pecplc v. lorani, 196
Cal. 154, 236 Pac. 135 (1925){pricy aborticn admissitie wo show that
cperation was not performed in irncrance of effect and, hence, to show
necessary intent), BSee discussion in CONTINUING EDUCATICY OF THE BAR,
CALIFCRNTA CRIMINAL LAW PRACTICE 491-L98 (1564},

-

“vidence of character offered on issue of crefdibhility. Section 1101

is not ccncerned with evidence of character offered on the issue of the
croeditility of a witness. The aduwissibility of evidence relating to
crelitility is determined under icovions ¥ME.EEX . {ldivisien () of

Scevicn 1101 makes this clear.

§ 1102
Comment., Sectlon 1101 states the general ruile that character evidence
is not admissible to prove a disposition to commit a crime or to engage
in misceonduct. Sections 1102 and 1203 state exceptions to this general
rule. These exceptions apply only in criminal cases.

Cections 1102 and 1103. Under Section 1102, the accused in a criminal

case may intrcduce evidence of his jced character o sheov his innocence of
the alleged crime--provided thal the trait of characier to be shown is
involved in the charge made agairst him. This ceocdilics existing law.

Pecple v. Chrisman, 135 Cal. 252, 67 Pac. 136 (1901). Scetions 1101 and

1102 make it clear that the prosecution may not, on its ovm initiative, use

character evidence to prove that tlhe defendant had ihe disposition to commit

§ 110
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the crime charged; but, if the defendant first introduces evidence of
his ~ocd character to show the likelihoed of innocence, the prosecution
mer neet his evidence by introducing evidence of the defendant's bad

character to show the likelihood ol guilt., This alsc codifies existing

lawr, Peonle v. Stewart, 28 Cal. 395 {1865 ) (nurder wrosecuiion; error to

exclvde evidence of defendant's pgood character for peace and quiet);

Pacple v, Jenes, L2 Cal.2d 219, 286 E.2d 38 (1954 ){pocsecution for sexual

molestation of child; error to srxclude expert psycalasric opinion that

defendant wes not & sexual psychopail); People v. ilughes, 123 Cal. App.2d

767, 267 F.2d 376 (1954 )(assault prosecution; evidernce of defendant's

-~

viplent nature held admissible after introducticn ol evidznce showing his
goof character for peace and guiet)}, See CCOHNTINUIING LDUCATICN OF THE BAR,
CALTTORNIA CRIMINAL LAW PRACTICE Lic-Lg0 (166k).

Likewise, under Sectilon 1103, che defendant may introcduce evidence
of the character of the vietim of the crime where che conduct of the victim
in conformity with his character wrould tend to exculzate the defendant;
and, 1f the defendant introduces evidence of the btal character of the
victin, the prosecution may introGuce evidence of the vietim's good char-

acter. This codifies existing Yew., Pecple v. Lamar, 148 Cal, 56k, 83 Pac,

203 (1506)(murder prosecution; error to exclude evidence of vietim's bad
character for viclence offered uo prove victim was aggressor and defendant

acted in self-defense); Pecple v, Shea, 125 Cal. 151, 57 Pac. 885 (1899)

{rape prosecutlon; error to exclude evidence of the nrosecutrix's unchaste

character offered to prove the likelihood of consenc), People v. Hoffman,

105 Cni., 295, 311-312, 232 rFac. 97h, 980 (1925)(murdc prosecution; evidence

of vietim's good yeputation for pecce and quiet hell Inedmissible when

~C04- § 1102
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delendant had not attacked repucation of vietim); reople v, Fitch, 28

Cal. spp.2d 31, 81 F.ad 1019 (1930 (murder prosecutich: evidence of victim's
goct, character for peace and quiel held admisslible oleer Jefendant intro-
ducet evidence of vietim’s vioclenl nature). See also Counient, 25 CAL. LAW
Ruv, k59 (1937).

Thus, under Sections 1102 and 1103, the defentant in a criminal case
is given the right to introduce character evidence that would be inadmissible
in = civil czse. Since his life or liberty is at stclie in the criminal
trial, the defendant should not be deprived of the rizhe to introduce
evicence even of such slight evidenlial value as character evidence, As
the srosecution has the burden of proving guilt berond a reasonable doubt,
evilence of the character of the delendant cor the vicuim--though wesak--may
be cucugh Zo raise a reasoneble doubt in the mind of the trier of fact
eoncerning the defendant's guilit; and, as other persons sre not directly
involved irn the litigaticn, the dancer of prejudice is minimal,

Finds of cheracter evidencc atiissible to prove conduct under Sections

1102 and 31103. There are ithree kinds of evidence thet might be offered

to srove character as circumstantial evidence of conduct: IDvidence as
to veputation; opinion evidence as ¢ character; and cvidence of specific
acts indicating character. The zadmissibility of eaca of these kinds cf
evitence when character is sought to be proved as circumstantial evidence
of conduct under Secticns 1102 and 1103 is discussed wvelaor.

Reputation evidence is the criinary means sencilcned by the cases Tor
proving character as circumstantial evidence of conduct, WITKIN, CALIFORNIA

EVIDEes § 125 (1958). See People v, Fair, 43 cal. 137 {1872).  Both

Secuwicons 3102 and 1103 codify the czisting law permitting character to be
proved by reputation.

~205- § 1102
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There is recent authority for the admission of opinion evidence to

prove character as circumstsatisl evidence of ccndve:. Teople v. Jeones,

Lz Cal.2d 219, 266 P.2a 38 (195%){crror to exclude cipert psychiastric
cpinion that the defendant was noc. o sexual psychopacli: and, hence, unlikely
to leoe violated Fenal Cede Seciicn 288). Apparenily, hovever, cpinion

egvicence is inadmissible generally. See People v, Lplsno, 156 Cal. App.2gd

275, 319 P.2d 458 {1957){full dizcussion of the Joncs case); CONTINUING
EDUCATION COF THE BAR, CALIFORHNIA CRTMINAL LAW PRACTICZ h3c-4%90 (166k).
Both Seclicns 1102 and 1103 permit character to be wvoved oy opinion evidence.
Tne opinicns of those whose personal intimacy with a person gives them a
firsthand knowledge of that person’s character ars = far more reliable
incication of that character than Is reputaticn, vwalch is little mere
than accumulated hearsay. See 7 UIGHCRE, EVIDENCT § 1906 (3d ed. 1940).
The danger of collateral issues geers no grester thanr that inherent in
repuoncion evidence. The existing rule excludes the mosi reliable form
of choracter evidence and admits the least reliable; abardorment of this
rule in favor of admittiing opinion cvidence under certain circumstances in
eriminal cases is, therefore, recounrended.

Under existing law, the admiszibility of evidence of specific acts
to 1rove character as circumstanticl evidence of ceoatuct depends upon
the nature of the conduct sought %o be proved, DLvicence o specific acts
of the accused is excluded az a general rule in order <o avoid the
pessibility of prejudice, undue conlusion of the icoves with collateral
wmaseers, unfair surprise, and the lilke. Thus, it is usually held that
evifence of specific acts by the defendant is inadmicsible to prove his

guilt even though the defendant has opened the gues:iicn Uy intreducing

-CGE- & 1102
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eviconce of his good eharacter. Soe discussion 10 . .ozic v. Gin Shue, 58

Cal. Apw.2d 625, 634, 137 P.2a jhz, 7h7-748 (19k3). _vicence of specific
acts of violence to prove defendans’s character woo aeld admisgible after

intrcduetion of evidence of derendant's good charscies in leople v, Hughes,

123 Cal. App.=d 767, 257 F.2d 376 [1954); but the oiding in that case
may e explained on the basis of 2ases anolding thac evidence of speecific
ac.s of misconduct is admissible .o rebut a defendsnt's direct testimony

denying any prior misconduet of the Lind alleged. Peovle v, Westek, 31

Cael.2d 469, 150 P.2d 9 (19LB3}, <nr the other hand, i: is well settled thai
in a wvape case, for example, the defendant may shov the unchaste character
of the prosecutrix with evidence of pricr voluntary interccurse in crder
to indicate the unlikelilcod of resistance on the cccazion in question.

Pecrls v. Shea, 125 Cal. 151, 57 Pzc. 885 (1899); Izcple v, Benson, & Cal.

221 (1856); People v. Battilana, 52 Cal. App.2d €55, 126 P.2d 923 {1942).

Bul, in a hemiecide or assauli case vhere the defense is self-defense,
evicence of specific acts of vicience by the vietim s incdmissible to
prove his violent nature (and, hence, that the vieviu vas the AgEressor )
untlesg the prior acte were directed against the delendsat himself. FPeople
v. Yokum, 145 Cal. App.2d 2k5, 302 P.2d 406 {1956} .cople v, Soules,

L1 coi, Aop.2d 298, 106 P.2d 639 (1540). But see Ioople v, Carmichael,

198 Cal. 53k, SLB, 246 Pac. 62, 68 (1926)(if defendant hed incowledge of
vicuin's statement evidencing violeni nature, the 'clatement was material
ané wmight bave had an important beariag upon his plea of self-defense);

People v. Swigart, 80 Cal. App. 31, 251 rac. 343 (1995). See also Comment,

25 L. LAW REV, 459, 466-L6g (1537).

“CT § 1102
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section 1102 ccdifles the generval rule under oxisting California law
whicl: precludes evidence of speeciric acts of the dervendent to show
chavscter as circusstantizl eviderce of his inngeeics or 27 his disposition
to commit the erime with which he iz charged. See, Lasvever, Section
1105 (b){use cf evidence of specific acts of defendant to prove motive,
plan, etc.) and the Comment theretc.

Section 1103 peruits both the defendant and the prosecuticn to use
gvicence of specific acts of the viclim of the crime wc prove the victim's
cheracter as circumstantial evidernce of his conduct. In ihis respect, the
seciion sprears to be in accord with existing law, although the existing

lav is not entirely clear.

Comment. See the Coument to Sezeticn 1102,

§ 110k
Comment. Section 1104 places a further liritaticn on the use of
charceter evidence. Urnder Section 11Ck, character svidence with respect
tc core or skill is inadmissible tc prove that conduct cn a speecific
occasion was either careless or careful, skilled or unskilled.

section 110k codifies well-settled California lovv. rovie v, Pacific

Improvement Co., 98 Cal. 342, 33 rac. 207 (1893). ‘i purpose of the rule

is wo prevent ccollateral issues foom consuning too nuch tive and distracting
the attention of the trier of face Ifrom what was actually done on the
par.icular occasion. Here, the slight probative —ralve of che evidence
balanced against the danger of confusion of issues, collzateral inguiry,
prajuiice, and the like, warrants 2 fixed exclusionary rule.

-0 § 1102

§ 1103
§ 110L
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Jection 1104 is the same as Iivle 48 of the Unidoim Rules of

Bvidence.

1205

Ccmment. Section 1105, liks Seciicn 1100, declorec “hat certain

evidence is admissible. Hence, 3Secceion 1105 is teclhmically unnecessary
because Section 351 declares that z2ll relevant evictence is admissible.
Noncetheless, Section 1105 is desirable to assure that evidence of custom
or habit--a regular response to & repeated specific gituation--is admissible
eval vhere evidence of a person's caaracter--his gercral dispositicn or
propensity to engage in a certain uype of conduct--is insdnissible.

The admissibility of habit evidence to prove conduct in conformity with

tho hacit has long been estaklisihed in California. 'allis v, Southern Pac. Co.,

|,

Gk Jal. 662, 195 Pac. 408 (1921)(distinguishing cases holiing character

evidence as to care or skill inadmisslble}; Craven v, Central Pac. R.R.,

72 Cal. 345, 13 Pac. 878 (1887). The admissibility of evidence of the
custwom of a business cor occupation is also well established. Hughes v.

Pacific lharf & Storage Co., 188 Cal. 210, 205 Pac. 105 (1922)(mailing

letier). However, under existing lav, evidence o ualit is admissdble

cnly if there are no syewitnesses. ZEBgone v, Bank of ‘merica, 220 Cal. 93,

29 .24 409 (1934}, In earlier cases, the Supreme Couri criticized the
"no~eyewitness”" limitation:

This limitation upon the iniroduction of such testimony seems
rather illogical., If the fact of the existence of habits of
cauticn in a given pariicular has any legitimate eviicniiary
weight, the party temefited ought to have the civantaze of 1t
Tor whatever it is worth, even against adverse eye-viunesses;
and if the testimony of the erc-vitnesses is ia his favor, it
sould be at least a harmless cuoulation of evildence to permit
tesvimony of his custem or aviv. [Wallis v. .ouchern Pac. Co.,
184 cal, 662, 665, 155 Fac, 0L, koo (1921). !

00y~ § 110k
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The '"no-eyewitness" limitation is wndesiratle, Byevitnesses frequently
are Lilgtalen, and some are dishonest., The trier of fact should be
entliivled to weigh the habit evidence against the sycviiness testimony

as well as all of the other evidence in the case. Icuece, ..ccticn 1105

rejects the 'no-eyewitness" limivziion.

v 1150
Comrent. Seetion 1150 codifics existing Caliicraia law which
permics evidence to be received of miseonduct by a trial [wvror but forbids
the reeaption of evidence as tc the effect of such nisconduct on the Jjurors!

mints. FPeople v. Stckes, 103 Cal. 193, 196-197, 3T Pac. =07, 208-209

(18ch). Section 1150 excludes only evidence of the eoffect of various
opourrences on a Juror's mind; it Joes not exclude svidence of the fact
of such occurrences.

Hecticn 115C is somewhat similar to Rule 41 of the Uniform Bules of

EIvidunce.
& 1151
Comment. Section 1151 codifies well setiled Californis law. Helling

v. chindler, 145 Cal. 303, 78 Pac. 710 (1504}; Scpienfield w, Main Street

etc., D.R., 91 Cal. 48, 27 Pec, 560 (1891). The siiission of evidence of
suoccquent repalrs to prove negliseiice would substorulally discourage persons
froa making repairs after the occurrence ¢f an accidext. fection 1151

deoes not prevent the use of evidencs of subsequent remedlal conduct for

the purpose of impeachment in appropriase cases. osee filerce v. J, C. Penngy

Co., 267 Cal. App.24 3, 334 P.2d 117 (1959), for & socd asclysis of the

Califcrnia cases on impeachment Ly use of evidence cof suboeguent remedial
conduact.,
-C10- § 1105
§ 1150
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ooetion 1351 is the sase as itule 51 of the Unifcorm Bules of

Iicence,

2

e
l._J
w1

Ccmrent. GSection 1152, like e exdsting Califcimie law, declares

thal compromise offers are inadmissible to prove lichility. CCDE CIV.
PROC, § 2078 (superseded by Section 1152). Because cof ithe particular
wording of the existing statute, an offer of comprorzise probably wpay not
be counsidered as an admission even though admitted rithcul cbjection., See

Tenteiive Becommendation and a Study Belating to the Unifcim Rulesg of

Evicence (Article VI, IExtrinsic lolicies Affectins Admissitvilisy), 6 CAL.

LAT REVISION CCMM'N,REP., REC. & JIVDIES 601, &75-576 (1¢6hk). Zee also

P

Scobt v, Yocd, 81 Cal. 358, 405-LoG, 22 Fac. 871, O7L (1329). Under

Secileon 1152, however, nothing proaildts the consideraiion of ar offer

of settlement on the issue of liability if the evidzice i1s received without
objection. This modest chanze ir “he law is desirabvle. An offer of com-
proaise, like other incompetent evilence, should te considered to the

extent that it is relevant when it is presented Lo the trier cof fact without
ot jecticn.

The words, 'as well as any cconvuct or statemenis mede in negeotiation
thereof,” make it clear that statuments made by partics during negotiations
for she settlement of 2 claim may aci te usel as acmicsions in later liti-
gation. This language will change whe existing Calilcrnia law under which
certzin scatements made during settlement negotiations may be used as

aduissions. People v. Forster, 58 Cal.2d 257, 23 Cul. Ao, 582, 373 P.2d

630 (1362). The rule excluding offcrs is based upon whe wmublic policy

§ 1152
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in Tover of the settlement of dispuviteszs without 1itl_ation., The same
publiic policy requires that the stotements rade during the setilement
nejociations be inadmigsible. The rule of the Forc .ol case that permits
sucih stalexents to be admitted provents the complece cancor between the
pariies that is most conducive to seitlemsnt.

Sectlon 1152 is scmevhat similor to Rule 52 of thae Uniform Rules

of _videnece.

§ 2153
Cormrent., Section 1153 is concistent with existing California law.

Jnder axisting law, evidence of a rejected offer tc plead ~uiliy to the

erlvic charzed or to a lesser crime is inadmissitle. FENAL CODE § 1192.h;

Feople v. ‘lilson, 60 Cal.2d _, , 32 Cal. Rptr. %=, 5k-55, 383 P.2d

k52, k62-463 (1963); People v. Hemilton, 60 Cal.2d _ ,  , 32 Cal. Eptr,

L, ©-9, 383 P.2d Llp, L15-416 (1363},
The language of Section 1152 is tased on a sinmilesr provisgicon
recopmended by the New Jersey Supreme Court Commitoee on Dvidence, REPCRT

OF THE NoW JERSEY SUFREME CCURT CCIIOTTTE CN EVIDEIC. 28-¢0 {March 1963}.

Comment. Section 115b stems Jrom the same pollcy of =ncouraging
settlement and compromise that is reflected in Seelicn 1252. Except for
the langusge "as well as any conduct or statements made in negotiaticon

thereof," Section 1154 reflects eristing Californic lav. Zennis v. Belt,

30 Cal., 247 (1866); Anderscn v. Yousem, 177 Cal. Anp.2d 135, 1 Cal. Rptr.

88c {1560}; Cramer v. lee Wa Corp., 109 Cal. App.2c &91, 2kl P.2a 550 (1952).

Tz significance of the gquoted lzajuege is indicaved in wne Comment to

Seciion 1152.

010w § 1152
§ 1153
§ 115k
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2ocion 1154 i based or RBule 53 of the Uniferm Mides of Evidence.

R I o

R

Comment. Section 1155 ccdiiics 2 rule that is vell seitbtied in Califcornia.

1=

Roc 2 v. Ilewellyn Irom Works Cc., 1L0 Cal. 5£3, 7 Fzc. 107 (1503). 3But see

Causcy v, Cornelius, 164 Cal. App.od 269, 330 P.22 Y40 (1258) (criticizing

the oresent rule}. The evidence ri:t te inadmissille in tiie absence of Secticn
1155 beecause it is not relevant; buil Secticn 1155 scsocures its inadmissibility.

Section 1155 is the same as Rule 54 of the Univoim Rules of Evidence.

& 1156
Corment. Secticn 1156 restatss without substco:lie clange and supersedes

Cole of Civil Preccedure Secticn 1935.1 (enacted in 25H3).

§ 115k
§ 1355
§ 1156



