
c 6/17/64 

!,~etlOrandum 64-41 

SuuJect: Division 1 (Pre1L~inary Provisions) of Proposec ~vidence Code 

Fe have revised the sections in Division 1 iE accordance with 

ins·Ol'uctions given us at the June l"ceting. He attccc;, cc copy of Division 

1 au revised. IVe want to send Division 1 to the prin·oer after the July 

meeting. 

Attached are the Comments to ::'ivision 1. We ~11a:1 to have these set 

in °cype after the July meeting. ;:e do not plan to C.iscuss them at the 

mec·Ci,1g unless a member of the Commission believes Q chanGe should be 

maC.c before the Comments are set in type. 

He call the following matters to your attention: 

Fe have added the word "sec·oiuJC." in the te", of Section 5. He 

finc. that similar provisions in ot;1er codes cover no·, only division, 

chaycer, and article headings, but also section heaccings. Since we plan 

to illClude section headings in the )reprinted bill ("but no'(; the bill as 

intl'c0.uced), we believe this is a (~esirable revision. 

Section 12. 

At the June meeting, the C=ission strugglei:. ilith the wording of 

a section similar to Section 12 inche Proposed EviC.ence Cede. The 

CODlioission approved the substance or the following lanGuaGe, but requested 

the ,Jtaff to attempt to improve the drafting: 

No proceeding taken before the effective:~.,,;:;e of this code 
is affected by the provisions of this code, 'out all proceedings 
taken on or after the effective date of this coele shall conform 
to the provisions of this co(lc so far as pOBsi·ole. 
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!Ie !1aVe included in the Proposed Evidence Code a prmision '~hat we 

beL.c·,,-c more clearly expresses this policy decision. The provision we 

included in the Proposed Evidence Code is based on a section contained 

in the 1957 Discovery Act, which read: 

This act shall not becomc operative until Je,.nuary 1, 1958, 
and shall govern proceedinGs ~n actions brouGl" on or after 
said date and also further pC'cceedings in actim1s pending on 
said date. 

It should be noted that Sect:'..on 12 applies only to the Evidence 

Co(1e; it does not appl)r to the various amendments, ,'epeals, and additions 

to o'ehel' code s. Accordingly, the following section shoplc'. be added at 

the "nO. of the bill to create the Evidence (bde: 

SEC. 
shall not 

Sectio'1S 2 to. ,inclusi.·e, of ·'Lis act 
take effect until January 1, 1967. . 

Coc:" :,as enacted. Section 10101 cc 'd1C Co=ercial ,: <.0 (part of the 

CO'" le"c<al Code itself) ~rolrJ.· dQs - "Th~' s cede qha11 ·_.'·c,·,.···~ effect<ve j,"'." ~ ~ l' ~ - -.'.'.'.' ~ 

on . J 2.nuary 1, 1965. . • " fmd :;ec'oicn 52 (not c8q)ilecl in the Commercial 

Code) of the sessicn law that enac',cc(l the Commerc:'..c.l COt~.e lJl'ovides: 

"Th:'..c aC"G shall take effect on January 1, 1965." Scc"cicn 52 applies 

to 'ohe amendments, repeals, and "c,C.i·Cions to other cedes, although it is 

no';; clear from the llordinG of ;;he section that th2.G is the case. 
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Respectcully submitted, 

John 1I. Del.ioully 
Execu·~ive Secretary 
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EVIDBHCE CODE 

I1ev. -for July 1964 Meeting 

1-4 

DIVISION 1. PRELIMINARY PROVISIONS AND CCNS'IRliCTICN 

1. Short title. 

1. This code shall be known as the Evidence Code. 

2. Common law rule construing code abrogated. 

2. The rule of the common lav, that statutes in derogation thereof 

are to be strictly construed, has no application to this code. Tbts code 

establishes the law of this State respecting the subject to ,Thich it 

rela.tes, and its provisions and all proceedings under it are to be liberally 

construed, with a view to effect its objects and to promote justice. 

3. Constitutionality. 

3. If any provision or clauoe of this code or application thereof 

to any person or circumstances is held invalid, such invalidity shall not 

aflec·;; other provisions or applications of the coCl.e 1lhich can be given 

effect \dthout the invalid provisiro1 or application, and to this end the 

provisions of this code are declared to be severable. 

4. Construction of code. 

4. Unless the provision or the context othenrise re'l.uires, these 

prelilllinary provisions and rules of construction shall govern the construc

tion of this code. 
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5. ~ffect of headings. 

nev.-for July 1964 Meeting 

5-9 

5. Division, chapter, article, and section headings do not in 

any manner affect the scope, meaninG, or intent of ·"he provisions of 

this code. 

6. neferences to statutes. 

6. Whenever any reference is made to any porGion of this code or 

of c:ny other statute, such reference shall apply to all amendments and 

adcLitions heretofore or hereafter made. 

~1~:.i..Y1sionJ H "Chapter, II It<J.rticlc, fI "secticn, n 'lsuiJdivis1.ou, u··.8ll.d ":paragraph. II 

7. Unless otherwise expressl;:c ,"tated: 

(a) "Division" means a division of this code. 

(b) "Chapter" means a chap·~e:..' of ·i;he divisi0i1 ~.C1 '.rhic'1 that term occw's. 

(c) "f.rticle" means an article of the chapte;: b '.rhich that term 0CCU!"S. 

(d) "Section" means a section of this code. 

(0) "Subdivision" means a subdivision of the section in which that 

tei.'!.l occurs. 

(f) "ParS{ll'aph" means a parac;:'aph of the sub(~ivtsion in whicb that 

teTlll occurs. 

8. Construction of tenses. 

J. The present tense includes the past and f"rcure tenses; and the 

future, the present. 

9. Construction of genders. 

~. The masculine gender includes the feminine and neuter. 
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10. Construction of singular and Illural. 

]lev. -for July 1964 j·!eeting 

10-12 

10. The singular number includes the plural; and the plural, the 

sin.-:.;ular. 

11. "Shall" is mandatory and "may" is permissive. 

12. Hhen code becomes operative. 

12. This code shall not becone operative until January 1, 1967. and 

shall govern proceedings in actions brought on or after that date and 

also f'urther proceedings in actionn pending on tha-;; da-te. The provisions 

of' Division 8 (cOlDlllencing lli-~h Sec-(;ion 900) relatinG to pl"ivUeges shall 

govern any claim of' privilege made af'ter December 31} 1$66. 
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TIe,.-fol" July 1964 Meeting 

DIVISION 1. PRELHITlliillY PROVISIONS AND CONSTRUCTION 

: 1 

Comment. This section is similar to comparable sections in recently 

ena.cted California codes. Lg.,,';':;'ICLE CODE ,§ 1. ;ciee "l,s~ CGuE erv. 

Plice. '\'.i 1, 19. 

: 2 

Comment. This section is the same as Code oi' C',11 Procedure Section 4. 

'i: 3 

COI!lIllent. Section 3 is the saee as CooD::lercialJ;:; ;:lc'coien 1108. See 

c ci.:~L" permits the repeal oJ: 

cOl"JI)arable provisions applicable to sections forme:dy compiled in the Code 

of Civil Procedure that are now compiled in the EviCence Code and makes it 

unnecessary to include silnilar provisions in future ""'Jendments oJ: this code. 

See CODE CIV. FROC. § 1928.4 (superseded by Evidence Code). 

§ 4 

Comment. This is a standard provision in various California codes. 

E.G., V}<;HICLE CCLE ~ 6. 

~, 5 

COllllllent. Similar provisions appear in all the ,,:,istinG California 

codes, except the Civil Code and 'che Code of Civil rroce<lure. E.g., VEHICLE 

CODlJ § 7. 
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Comment. This is a standard provision in various California codes. 

E.G.} VEllICLE CCDE § 10. 

§ 7 

Comment. Somewhat similar provisions appear in various California 

codes. E.g., VI:IUCLE CODE § n. ,~"Q also CODE Cr.. F3OC. 17(8). 

\) 8 

Comment. This is a standard p,'ovision in various Cc.lifornia codes. 

E.G., VEHICLE Cem: § 12,' ' See also CODE CIV. FRec. § 17 • 

§ 9 

Comment. This is a standard provision in various California codes. 

E.G., V=ruC!,:; CODE § 13. See also com: ClY. FROC., ;; 17. 

~, 10 

Comment. This is a standard c,rovision in various California codeL 

E',G.:..J VC:HICLE ~DE § 14. See also CCDE CIV. moc. § 17. 

Sll 

Comment. This is a standard provision in various California codes. 

E·G·} VEHICLE CODE § 15. 

o 12 

Comment. The delayed operative date permits 'i;ime for California 

j\l(~Ges and attorneys to become familiar with the CO(~G before it goes 
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into effect Section 12 makes L clear t:w.t the 2iic'~ence Ced" governs 

all proceeding" after December 31, 1966. Thus, if ~c;he trial court mal:es 

a ruling on tho admission of eviJ~ence prior to Janu,-C"'Y 1, 1967, such 

rulii13 is not affected by the enactn:ent of th", Evictcnce Code. If an 

appeal is taken from the rlli.in:e;! the appellate cou;:t \/ill apply the law 

applicable at th," time the rulinG Has made, On the other hand, any ruling 

made <YJ the tria:_ court on the adm:'.ssion of e~iTidenc~ after December 31" 

1966, is governed by the Evidence Cede, even if the particular action 

was cOilllllenced prior to that da.te" 
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