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#34(L) 6/3/64 

MemoranG.um 64-40 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Form of Comments 
on Evidence Code) 

He are now engaged in preparing the comments ·~:lat "llill appear under 

the various proposed sections in our final report on the Evidence Code 

and ,;llich will appear under the codc sections when they are compiled in 

the code. We have already prepare" some of these comments and they will 

be considered at the June meeting. 

A general problem is presented in the preparation of these comments. 

The comments serve two purposes: First, they explain the bill to those 

persons who are interested in the bill before it is enacted. Second, they 

explain the code sections after the bill is enacted. To serve the first 

pUL-pose (to explain the bill), the comments sbould be written as if the 

bill "lTere to be enacted in the future. ThUS, sections to be repealed would 

be referred to as still in existence, and the law in effect prior to the 

enactment of the bill would be referred to as "exi':r~ing la1l." On the other 

hand, to serve the second purpose (-~o explain the coele sections after the 

bill is enacted), the comments should be written as if the bill already 

had been enacted. Thus, the sections repealed woulQ be referred to as 

"former Code of Civil Procedure Section 1963" and tIle la, .. in effect prior 

to t~le enactment of the Evidence Code would be referred to as "previously 

exinting law. 11 

If the comments are written an if the bill were to be enacted in the 

fu~ure, they w~equire extensive editorial revision if they are to make 

sence "hen they. inserted under the sections when compiled in the new code. 
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Since the staff believes that the most important purpose of the comments 

is to make legislative intent cleaT--i.e., to explain the cede sections 

after they are enacted--we sugges-c -chat the cornmen-:; G be uritten as if the 

bill already had been enacted. This does not cause GTea"" difficulty in 

using the same comments to explain -Ghe bill. In ov:c final recommendation 

that I-rill contain the Evidence Code, we can include 3. paragraph indicating 

thai; the comments serve two purposes and advising -elle reader that they are 

as la1r:~fu be sufficient 
II 

wricten as if the recommendation hacl been enacted 

warr.ing to the reader. 

The comments we have prepared :?or the June mee-cing are written in a 

fm'n to carry out this staff recoDnendation. We sUGGest that you read these 

cOllcents with this memorandum in mind so that we C8.;) establish a general 

policy on this matter at the June meeting. See Vemorandum 64-32 (includes 

co~ents to Division 1), Memorandum 64-36 (includes comments to Division 2), 

1<lemOTandUlll 64-39 (includes coomencs to Privileges 0_ivision). 

iie plan to have the statute portion of the tentative recOlIllllendation on 

~"~cn of Producing Evidence, Burden of Proof, and Pl"esumptions set in bill 

form after the June meeting. The legislature will pay the cost of setting 

this portion of the material, and ue ,rill use the type f'm." our tentative 

recommendation. We also plan to se-c the comments in a form that we can use 

without change in our final report. Accordingly, ".fe have uritten the comments 

in the form 1,e suggest for the final report. We l1ill discuss the matter of 

this tentative recommendation in connection with HCIJOrandllm 64-37. 

Attached is a revised schedule of deadlines fOi' "chis project. 
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John H. DeMoully 
Executive Secrc-tnry 
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Title of Bill 

Di'.~~.sicn l (Freliminary 
Fy·~'/isions and CCD
sJL:Y-~lc:tion ) 

Divisio::'1 2 C,-!ords and 
P;'):'J.3es Defined) 

Divi;;icn 3 (General 
'1>,'" l' oi on o ) _ J . .:l_ u 

Di ~ .. i0i.:::m ~. (J"J.dicial 
l':,] 'ice) 

DivL ~on 5 (Burden of 
F::'C(~_liC inG Evidence, 
e-~c ~ ) 

Di vi c ~on 6 (\.Ji tne sse s ) 

Division 7 (Experts, etc~) 

Division 9 (Extrinsic 
Policies) 

Division 10 (Hearsay 
I},:iecence) 

Division 11 (i'lritings) 

1u.1cn::'-JILen-Cs and Repeals 

Genci':=,~l I::'1 :':'::oductory 
7(;J.'-~ ion of Final 
r~c:corJr:lendo.t ion 

Ee::::::.: .T:c . .i.c..atior: 

Hill ~1C'-(. ')e 
priL';(;C 

VI:i.~l LUi.. be 
prir:."L.2C. 

2.11 ~-':":.)"(. be
;riL'~cl--;' 

Jul~T 1 

Frint..:':). 

July 1 

Frin;"C";~ 

(1',. uth::1 L iC:ltion 
and Cc.YJ."(.cnts of' 
',:!:ri-~':'.~;;0 only) 

; ,;il2. Lot 1::13 

pri~1"G2~'_ 

Jel:' 

;·~·~l~;l. .,:":. 

I' .. 1ec'GlnG 

At:uc-:::.-.:. 
~ ;oe-~ i~1b 

Jucc 

AUCl:'=:-~ 

i'IIec-::'iG~ 

AUG1.._st 
l'·,cc-'..::inG 

JULe: 
I·Iec~iD.:J 

.July 
1.Ic,,,,:".:.idG 

J'Jl:: 
i·.icc-~.i~1C 

Ccr::.ment s 
to 

FY'inter 

None 

July 
f(eeting 

July 
t<eeting 

A.ugust 
Meeting 

August 
Meeting 

JW1e 
t·~eeting 

August 
i'·~eeting 

August 
Meeting 

JW1e 
"!eeting 

July 
Meeting 

July 
Xeeting 

July 
Meeting 

September 
Meeting 

September 
~<eeting 


