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#34(1) 6/5/6k
Memorandum &k-38
Subject: Study No. 34(L) - Uniform Rules of Evidence (Article IX.
Authentication)

Article TX of the URE, revised by the Commigsicn, is now located in
Division 11 {beginning with Section 1400) of the Evidence Code. Attached
to this memorandum 1ls a revision of Article 11 of the Evidence Code. The
discussion in this memorandum will refer to the appropriate Evidence Code
sections instead of the Revised URE rules.

Attached to this memorandum sre the following exhibita:

Exhibit I {yellow paper) Report of Committee of Conference of
California Judges

C:: Exhibit II (blue paper) Letter from Los Angeles District Attorney
Exhibit IIT (pink paper) Ietter from lassen County Bar Association
Exhibit IV {white paper) Proposed smendment to Rule 44 of the FRCP

Exhibit V (green paper) Recommendation of the New York law Revieion
Commlssion relating to aunthentication of notaried seals

The following metters should be considered:

Section 1400 (formerly Rule 67)

The Judges suggest that the section be revised as follows:
Authentication of a writing as used in this article means
establishing its gemuineness or execution sufficlently to admit
it in evidence. BEefore a writing or secondary evidence of its
conbtents may be received in evidence, the writing must be
anthenticated unless otherwise provided by law.
The most significant part of the proposed revislon appears to be the inclusion
of a definition &t the beginning of the section. The remainder of the sectlon
(:: raises a procblem we have been over before: the revised section does noi clearly
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require both the original and the secondary evidence to be authenticated.

Section 1400 seems superior in this respect.

The definiticnal sentence proposed by the judges seems defective in that
it assumes that one knows how sufficiently the genuineness or execution of &
writing must be established to admit it into evidence. The sentence in
Sectlon 1400 that this would replace, on the other hand, states specifically
that the proponent may elther introduce sufficient evidence to sustain a
finding of authenticity or may rely on any other authentication procedure
provided by law. Section 1400, therefore, seems scmewhat clearer and more
precise than the judges' draft.

Nonetheless, the judges' suggestion indicates that Section 1400 might
be improved. The problem with Section 1400 seems to be that it assumes that
everyone understands what "authentication" means. The section provides merely
that "authentication may be by evidence . . . of . . . authentieity. . . ."
The comment to Rule 67 spells out the meaning with some precision. It states:

Before any tangible object may be admitted into evidence, the
party seeking to introduce the cobject must make a preliminary

showing that the object is in some way relevant to the issues to

be decided in the action. When the object sought to be introduced

is a writing, this preliminary showing always entails some proof

that the writing is germuine--that is, it is the document that the

proponent claims it 1s; hence, the showing is usually referred to

as "authentication" of the writing. When the showing has been made,

the judge may admit the writlng into evidence for consideration by

the trier of fact. But, the fact that the judge permits the

admission of the evidence does not necessarily establish the

authenticity of the writing. All that the judge has determined is

that there has been a sufficient showing of the authenticity of the

writing to permit the trier of fact to find that it is authentic;

end, if the trier of fect does not believe the evidence of authen-

tiecity, 1t may find that the document is not authentic despite the

fact that the judge has determined that it was "authenticated.”
7 WIGMORE, EVIDENCE §§ 2129-2135 (3d ed. 1940},

Section 1400 might be improved if the essence of this paragraph could be
stated in statutory form. To accomplish this, we suggest the following,
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which incorporates part of our original section as well as part of the section
suggested by the judges:

(a) Authentication of a writing means the introduction of evidence
sufficient to. sustain a finding that it is the writing that the proponent
of the evidence claims it is and that it was made or signed by the person
the proponent of the evidence claims made or signed it or the establishment
of such facts by any other meauns provided by law.

(b) Authentication of a writing is required before it may be received
in evidence. Authentication of a writing is required before secondary
evidence of its content may be received in evidence.

Section 1401

Section 1401 was approved at the May meeting.

The certificate of acknowledgement referred to in the section is presumed
to be gemuine {a Thayer presumption) urder Section 1415. However, there is
no hearsay exception in our division on hearsay evidence to permit such a
certificate to be received over a hearsay objection. Technically, the certifi-
cate is hearsay. It is a statement made out of court (by the notary) offered
to prove the truth of its content (that the maker of the writing acknowledged
that the signature was his). In fact, it involves double hearsay, for the
maker's statement of acknovledgement is alsc offered to prove that he d4id in
fact sign the writing. The presumption of genuineness doesn't help--it merely
establishes that the certificate is gemiine hearsay. Hence, some hearsay
exception is needed comparable to those in Sections 1273, 1274, 1275, and
1276. We suggest the following:

A certificate of the ackhowledgement of a writing other than a

will, or a certificate of the proof of such a writing, is not made

iradmissible by Section 1200 when offered to prove the truth of the

fects recited in the certificate and the genuineness of the signature

of each person by vwhom the writing purports to have been signed if

the certificate meets the requirements of Article 3 (commencing with

Section 1181) of Chapter 4, Title 4, Part 4, Division 2 of the Civil

Code.
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If such a provision is added to the hearsay division, Section 1401 ie
unnecessary. The certificate is presumed genuine under Section 1415, and
the certificate is the evidence of genuineness needed to permit introduction

of the writing under Section 14CO.

Section 14C2

Section 1402 was approved at the May meeting.

In Memo 64-31 we pointed ocut that the language in Section 1402 does not
correspond with the language in Section 1280, even though they are intended
to refer to the same thing.

Section 1280 is defective in its wording. It was inbended to mmke the
officisl record of a docuﬁent affecting property admissible evidence, not
only of the content of the original document, but alsc of the executlon and
delivery of the coriginal document by each person by whom it purports to be
executed. Section 1951 dces this now. However, all that Section 1280 says
is that a recorded document is not inadmissible under the hearsay rule when
offered to prove the execution and delivery of the original. Under existing
law, a recorded instrument affecting property is evidence of executlon and

delivery. Thomas v. Peterson, 213 Cal. &72, 674 (1931). To accomplish our

intended purpcse, Section 1280 should be amended to read:

. Notwithstanding Section 1200, the official record of a [deeumesnt]
writing purporting to establish or affect an interest in property is
|ast-maae—ie&émissible-by—See%iea-lQGQ] admissible [whemr-sffered] to
prove the content of the original recorded |deeumesnt] vriting and its
execution and delivery by each person by whom it purports to have been
executed if:

(a) The record is in fact a record of an office of & state or
nation or of any govermmental subdivision thereof; and

(b) A statute authorized such a [@seument] writing to be recorded
in that office.
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If Section 1280 i1s amended as suggested, and if the new section relating
to certificates suggested under Section 1401, above, is approved, Section
1402 +ill be unnecessary and may be deleted. The certificate of acknowledge-
ment is presumed valid under Section 1415, and,under the certificate sectior sug-
gested above, the certificate is the gvidence of euthenticity rweeded to warraat
admission of the writing. If the writing has been recorded, the record is
admissible under Section 1280, above, to prove execution and delivery of the
original instrument.

In the suggested amendment of Section 1280, above, should "prima facie
evidence of" be substituted for "admissible to prove"? Under existing law,

recording gives rise to a presumption of execution and delivery. Thomss v.

Peterson, 213 Cal. 672 (1931).

Section 1280 makes admissible records of writings affecting property

to prove the original writings. ©Should a section be added making the official
record of any recorded document evidence of the content of the original?
Such a section might read:

Notwithstanding Section 1200, the official record of a writing is
admissible to prove the content of the original recorded writing if:

(2) The record is in fact a record of an office of a state or
nation or of any govermmental subdivision thereof; and

(b} A statute authorized such a writing to be recorded in that office.

Section 1403 (formerly Rule 68)

Section 1403 declares that a purported copy of an official document is
sufficiently authenticated to be admitted in evidence. If it is admitied,
then what? Is there sufficient evidenmce to sustain a finding of authenticity?
What is the evidentiary effect of the authentication procedure spelled out in

Section 14037
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In Section 1415, we met some of these problems by creating a Thayer
presumptlon. The staff suggests that Section 1403 be modified, too, to
provide a Thayer presumpticn of authenticity. The opening paragraph of the
amended section would read:

A purported copy of a2 writing in the custedy of a2 public employee,
or of an entyry in such a writing, is presumed to be a copy of such
writing or entry if:

If this preliminary paragraph is approved, subdivision (b) weuld be deleted.
It merely duplicates Section 1400 anyway.

In connection with this section, note the progposed revision of FRCP
Rule 44 in Exhibit IV. The comment points out that in foreign countries the
legal custodian is not necessarily the official authorized to attest copies.
Therefore, the proposed revigion permlits the atitested copy to be obtained
from any person authorized under the law of the foreign country to make the
attestation. The American foreign service officer is then reguired to attest
to the gemuineness of the signature and official position of the attesting
officer. If a foreign officer camot do so, the document may be authenticated
by a series of certificates from higher and higher officials until one is
reached whose signature and official position can be certified by an American
foreign service officer. For good cause, the court may dispense with the
final certificate of authenticity. Should Section 1403 be amended to provide

for these procedures?

Section 1405 (formerly Rule 57.5)

You will recall that when we discussed the presumptions aspect of the
ancient documents rule, we became involved in an arsument over the comnsequences

of fallure to prove each element of the rule as set forth in Section 1405.
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For example, if the proponent proves that the document is and has been in
proper custody, is unsuspiciowns in appearance, and is 29 years old, does
Section 1405 forbid its reception in evidence--or may the judge find that
this is sufficient evidence of authenticity to permit the jury to decide
whether it is authentic? The existing ancient documents rule in California
is a presumption only. It does not purport to define the minimum showing
necessary to permit an inference of aunthenticity. UNew Jersey felt that

to define the minimum showing requisite to give rise to an inference of
authenticity would be too restrictive; hence, the ancient documents rule
was deleted from its version of Rule 67.

The staff believes that it is unwise to create, in effect, a statutory
inference of authenticity. To do so implies {but does not state) that a
substantially similar showing that does not quite fulfill all of the elements
is an inadequate showing. Yet, there may be no contrary evidence and the
authenticity of the document may not be seriously doubted. We think that
whether sufficient evidence to sustain a finding of authenticity has been
introduced should be left to the courts to decide in each case. Circumstances
will vary. In some cases, we think that a document 15 years old might
properly ke found to be authentic, while in others a document 20 years cld
might not be properly found to be authentic. We believe ocur presumption
of authenticity from possession pursuant to a document for 30 years is the
only statutory statement of the ancient documents rule needed. We therefore

recommend the deletion of Section 14O5.




Section 1415 {(formerly Rule 67.7)

The judges reccmmend a revigica of this section as set qut in Exhibit I.
The revision would make the folloving substantive chonzes:

1. The presumptions of authenticity of officizl zeals and signatures
would be limited to seals and signatures on certificates purporting to
autlenticate writings.

Comment: The provisions of Section 1415 are broader because they
are superseding provisions in existing law relsting to judieial notice.
Judicial notice of seals and signatures is conclusive and is not limited
to seals and signatures on certificates made to authenticate writings.

The presumptions were created in part to Tacilitate proof of
cripginal official documents issued over the sicnatwure or seal of one
of the officials listed in the section, Swh a decument might not have
o "certificate purporting to estatlish the authenticity" of the writing
ottached to it, Section 1415 yprovides a presumption of authenticity
for such documents, the judges' revision apparently would not.

2. A signature listed in the section is presuwaed authentie only if
acconpanied by a statement declaring that the person vhe affixed the sigha-
ture is the officer he purports to be. In the case of foreign documents,
the statement must be made by an Anerican foreign scrvice officer.

Comment: Under the revision, the presumption of authenticity
applies only to the signature and seal on a ceriificate purporting to
establish the authenticity of a writing. Hencc, the accompanying state-
ment referred to must be a statement in addition to the certificate, The
revigion does not indicate vho shouwld make the siatement in the case

of domestic documents.
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The URE, Rule 68, recuired acccmpanying statenents for certificates
authenticating writings. WYe abandcned the requirement as too cumber-
scme and unnecessary for domestic documents. Ye retained the require-
nent for foreign documents only. See Section 1103, I would be inecon-
slstent to reintrcduce the requirement here,

3. The presumpticn applies tc the signature of lower officers of
forzign governments, not merely to the signature of the sgvereign or a
principal officer of such a goveriment,

Ccmment: Inasmuch as suldivision {c¢) requires an accompanying
certificate verifying the official capacity of cofficer signing the
vriting, there appears to be no reason not to exiend subdivision (c)
w0 the lower officers and empioyees. Section 1403 vrovides that such

(:: lower officer and emplcoyee signatures are self-authenticating when
sccompanied by such a certificate. The provision here is analogous.

If this revisicn is made, Section 104 is unnecessary and should be

deleted,

If the signature of a sovereign or principal officer of a foreign
government is accompanied by the seal of the sovereign or of the nation
{presumed affixed pursuant to lawful authority under subdivision (a)(3)),
should the accompanying certilicate of the foreign service officer be
required? Under existing isw, the seal is judicially noticed. C.C.FP.
§ 1875.

Secticns 1403 and 1415 (miscellanscus problems)

Hote the reference in Exhibit IV to territories of the United States.
WVhere we use "in any state, territcry, or possession of the United States" or

C ._

“rithin the United States cor any siate, territory, cr possession thereof”,
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should we substitute the rather precise language anpearing in proposed

FRCT Rule L%: "within the United Jtates, or any siate, district, common-
wealth, territory, or insular possession thereof, or with the Panams Cansl
Zone, the Trust Territory of the Pocific Islands, or the Ryukyu Islands".

ote the problem to which the Ilew York Law Revislicon Commission addressed

itsel in Ixhibit V. OCur references to "notary public' in Section 1415

are vngualified in any way. Showld we limit these references to notary
publics "within the United States . . ." and let the provisions relating

to foreign seals and signatures apply to foreign notaries?

Section 1420 (formerly Rule T0)

The Los Angeles District Attorney suggests that subdivision (c) be
modified to require that any at-hesring request for Lhe production of an
orizinal document be made out of the presence of the Jury in a criminal
action. OSee Fxhibit IT. The subdéivision now merely reculres the request

to ohe defendant to be made out of the jury's presence.

Section 1550 {formerly Rule 72}

The Los Angeles District Attorney, in Exhibit II, refers to this section
by the number under which it appearcd in the previcus draft, 1h60.

The los Angeles District Abtorney suggests that the section is too limited
in that it only applies to photographic copies made in the regwlar course of
business. He Indicates that businesses frequently will produce their original
records together with photostaiic copies, and after the foundation 1s laid
the orizinals will be returned and the photostatic copies admitted into

evicence,
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Ve do net belleve that Section 1550 will affect this procedura.  Sesbien
1550 is & simplified version of Code of Civil Procedure “ection 19531 which
alsc requires the photographs admiscible under its provisions to have been
made in the regular course of a business. Section 1550 and its predecessor
section are exceptions to the Best ividence Rule sud deal with the situation
where the original is nct produced in couwrt. When the original is available
in court, the problem at which the Test Evidence Dulc is directed does not
exist,

"he District Attorney’s comment, however, indicates that Section 1k20
may Le defective. Ghould an additicnal exception to the Best Evidence Rule
be added to read as follows:

(h) The writing has been produced at the hearing and made available

for inspection by the adverse party.

Miscellaneous comments

The Lassen County Bar's comments (Exhibit III) are not directed at any
specific provision of the recommendation relating to writings. It suggests
that leglslation be enacted authorizing the recording of certain kinds of
information so that certified coples of it could be readily obtained. The
matier seems too camplex to take up in connection with & revision of the law
relating to authentication and conuvent of writings.

The Lassen County Bar also suggests that all of the miscellaneous pro-
visions providing for the admission of evidence that are found in the various
coies be gathered into the Evidence Code. Vhen we iwrote the hearsay recommen-
dation we said:

‘These provisions are too nwmercus and too enmeshed with the variocus acts

of which they are a part to make specific repeal a desirable or feasible

venture.
The %taff believes that this is still a valid judgment.
Respectfully submitted,

Joseph B, Harvey
Asgistant Execubive Secretary
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EXHIBIT T

REPCORT OF THE SPECIAL COMMITTEE OF THE CONFERENCE
OF CALIFORNIA JUDGES TC WORK WITH THE CALIFORNIA
LAW REVISISION COMMISSICN ON THE STUDY OF THE

- UNIFORM RULES OF EVIDENCE RELATIVE TO

AUTHENTICATION OF COMTENTS COF WRITING

The committee approves the tentative recommendaticns of the
commission on all rules relative to authentication and contents of
writing not specifically mentioned herein.

RULE 67
AUTHENTICATION REQUIRED

The committee recommends that the title to Rule 67 be amended

to read as follows:
AUTHENTICATION: DEFINITION AND REQUIREMENT

The committes Jurther recommends that Rule 67 be amended to

read as follows:

Authentication ol a2 woitin

establishing its genuineness or execution sufficiently to admit

it in evidence. Before a writing or secondarv evidence of its con-

tents may be received in evidence, the writing must be authenticated

unliess otherwise provided bv law.

RULE 67.7
OFFICIAL SEALS AND SIGNATURES: PRESUMPTION OF AUTHENTICITY
The committee recommends that the title to Rule 67.7 be amended

to'nead as follows:
' PRESUMPTION OF AUTHENTICITY

The committee further reconmends that Rule 67.7 be amended to

read as follows:




The seal and signature of any certificate purporting to establish

the authenticity of any writing is presumed to be genuine and authcrize~
if

{a) The seal impressed or attached to said certificate is the

_— seal of any agencv of Government in the United States,

local, state or national, or of anvy foreign nation or

governmental sub-division thereof recognized by the

Président of the United States, or a Court of Admirglity

or Maritime jurisdiction or a notary public, and

{b) The signature of the person executing said certificate is

the signature of an officer of any agency of Government

in the United States, local, state or naticnal or any

foreign nation or governmental sub-division thereof,

recognized by the President of the United States, and

the writing to which the signature is affixed is accompanied

’ by a statement declaring that the person who affixed his

signature thereto is such officer, and if sgid statement

relates to an officer of such g foreign nation or govern-

mental sub-division thereof, said statement must also be

approved and executed by a secretary of an embassy or

legation, Consul General, Consul, Vice-Consul, Consular

Agent or by any other officer in the foreign service of

the United States stationed in such foreign nation on which

the seal of his office has been impressed or attached.
DATED: MAY 8, 1964.

Respectfully submitted,

Justice Mildred Lillie

Judge Mark Brandler

Judge Ravmond J. Sherwin

Judge James C. Toothaker

Judge Howard E. Crandall

Judge Leonard A. Diether, Chairman




Menoc. 64-38 THHIBIT TI

COUNTY CI" LOS ANGELES
Cffice of Ll Didstrict Attorney
Los Angele., Calif, Q0CLZ
Mo 27, 1964

California Law Revigion Commissiou

Screol of Law

Stantord Unlversity

Stanford, Callfornia

Attention: Mr. John H. DelMcully

Gentlemen:

The following comments are subtmittel on Authenticaiion and Content of Writings
&s retlected in the proposed new lvidence Ccde.

1420 (¢). When Secondary Evidence admissible

It is submitted that in criminal actions the request for production of documents
to the adverse party should not be limited or restricted solely for the benefit
of the defendant. There are occacions when the defendant may request the
rrceivetion of documents in the posiccsion of the People and the same restriction
thot such requests be made cutside the presence of the Jjury should be applicable
in thet situation. It might be prejudicial to the rights of the People if the
demands vere made for documents which in and of themselves were privileged

ani, for vhich a defendant had no right either of ingpection or production.

1460, FPhotographic Copies of Rusiness Records

Underr the practice in Los fAngeles County when a submcena duces tecum is served
on a tank for the production of their records such as ledger sheets, the bank

at that time has those records photcstated and brings the criginal and the
phovostatic copy into court. The Distriet Attorncy then presents the proper
foundation, returns the original records tc the banic and presents in evidence
the photostatic coples. Such photostatic copies ouriously are not in conformity
with the language of section 1460 as they are not "made and preserved as a part
of the record of a business in the regular course oi svch business." It is
suzgested that the language as set Torth in the section is too narrow in its
SCOTE.

Very truly yours,

/s/ Joseph W'. Povers
JOSEPH T. I'CUERS
Assistant Chief Trial Deruty
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PAUTA A, TENNANT
Attorney At law
Susanville, California

March 31, 196k

Mr. John H. DeMoully

Executive Secretary

Californis Iaw Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 94305

Dear Mr. DeMoully:

This will acknowledge receipt of your letter of transmittal together
with the California law Revision Commisslon tentative recommendation and
study of "authentication and contents of writings".

This sectlon has generally met with more approval by the local Bar
than 4id the previocus one on the hearsay evidence rules.

It was the general feeling that the law covering the admissibility of
records needed to be relaxed and the section covering the authenticity of
foreign documents was especially approved. Not covered inm this study but
one which waes dipcussed at the last meeting was that of the introduction
of the type of record which would be an outstanding balance, the designation
of an officer, official or employee in their capacity in en organization, or
such ¢ther ineclidental information which mlght be necessary or important to
the preparation and presentation of a case, but the cost of production under
the present written interrogatory section of CCP be prohlbited by cost.

Cne suggestion was that this type of evidence might bhe recorded and s
certified copy of the records forwarded under subpoena to the party
requesting it. However, the exact mechanics of such a procedure would have
many side problems and would of necessity be one which could not be determined
at first blush.

The Bar agaln expressed its concern and disapproval of the manner in
which certain rules in evidence will be retalned In the specific codes to
which they pertain. They again wish me to emphasize thelr feeling of the
great necesslty for the inclusion of these sections in the proposed code of
evidence as well as a cross Ilndex referring to them in the specific code.

Yours very truly,

{Mrs.) Paula A. Tennant
President
Iassen County Bar Assoclation
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Memo 64-38 Exhibiz Iy

[Topic T: Proof of Official Record]

Rule 44. Proof of Officlal Record®

{(a) AUTHENTICATION &F SQOPRY,

ritory, or insular possesslion thereof, or within the

Panama Canal Zone, the Trust Territory of the Pacific

Islands, or the Ryukyu Islands, or an entry thereln, when

admissible for any purpose, may be evidenced by an of ficlal
publication thereof or by a copy attested by the officer

having the legal custody of the record, or by his deputy,
10 and accompanlied by a certificate that such officer has the
11 custody. -if ko -ef£fiee 4n uwhlch the roeond 4e Jept 4=
12 within -thre Brrkted States or within o Sorpibory -or -insuinr
13 Jpossesgion subject 1o £he dopindon of Hhe Unibed Stabesy

- 14 e The certificate may be made by a Judge-of a court of .
15 record of the district or pollitlcal subdivision in which
16 the record 1s kept, authenticated by the seal of the court,
17 or may be made by any public offlicer having a seal of offilce

- 18 and having official dutles in the district or political
19 subdivision in which the record 1s kept, authentlicated by

- 20 the seal of his office. J£ the offiee in whiokh the reeord
21 ds Kepf 1s 1k & fodeign state OF aountiyy She serbifiecte
22 nay be made Ly & secretary of embocsy op legebieny wensul
23 £eneral, consul, Flos sconeuly oF Sonswlar agent 62 by any

These amendments were developed collaboratively by the Advisory
Committee on Clvll Rules, the Commission and Advlisory Committee on
Internatlonal Rules of Judiclal Procedure (see Act of Sept. 2, 1958,
72 Stat. 1743), and the Columbia Law School Project on International
Procedure.

_ {1) Domestic. An official record kept w
United States, or any state, district, commonwealth, té

————
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24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
k2
43

45

.46

Wy
48
49
50
51
52

effiporn ip Hhe Lfepoisn gorviee of Hhe Unibed States aba-
tioned in dhe forelgn 5656 or oounbry 1w whiek the reoord
+e kepity and authentieated by the seal of hie offieey

(2) Forelgn. A foreign official record, or an entry

therein, when admissible for any purpose, may be evidenced

by an official publication thereof; or a copy thereof,

attested by a person authorized to make the attestation,

and accompshled by a final certification as to the genulne-

ness of the signature and official position (i) of the

attesting pérson, or {(i1) of any foreign cofficlial whose
certificate of genulneness of signature and offlcial posi-

tlon relates to the attestation or is in a chain of certi-

ficates of genuineness of signature and offlcial position

relating to the attestation. A final certification may be

made by & secretary of embessy or legation, consul general,

consul, vice consul, or consular agent of the Unlted States,

or a diplomatic or consular official of the forelgn coun-

reasonable opportunity has been given to 2ll partles to

investigate the suthenticity and accurscy of the documents,

the court mey. for good cause shown, (i) sdmit gn attegted

copy without final gcertificatlion or (ii) permit the foreign

offleclal record to be evldenced by gn sttested summary with

or without a final certificatlon,
(b) PROGE 6F LACK OF RECORD. A written statement

signed by an officer hewing thse cusicody of an officlial
record o ¥ kie depuly that after dlligent search no

record or entry of a specified tenor is found to exist in

the records ef kis effieey designated by the statement,

e e e
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53 aoeompsnied by & certificsts a6 above prowvidedy authenti-
54 cated as provided in subdivision (a)(1) of this rule 1in

55 the case of a domestlic record, or complying with the

56 requirements of subdivision (a)(2) of this rule for gz

57 summary in the case of a forelgn record, is admlssible

58 as evidence that the records £ his of£fiee contaln no

5% such record or entry.
60 (¢) OTHER PROOF. This rule does not prevent the
b1 proof of officlal records or of entry or lack of entry

62 therein by any other method authorized by law., ean¥
63 apptiemble statute or by the Tules of ovwidenee e
64 LODBOR L

ADVISORY COMMITTEE'S NOTE

Subdivision (a}(l). These provisions on proof of official
records kept within the United States are simllar in substance to
those heretofore appearing in Rule 44, There 1s a more exact des-
cription of the geographlcal areas covered. An offlcial record kept
in one of the areas enumerated qualifies for proof under subdivision
(a) (1) even though it 1is not a United States offleclal record. For
example, an offlclal record kept in one of these areas by a gbvern-
ment in exile falls within subdivision (a)(l). It also falls with-
in subdivision (2}(2) which may be avalled of alternatively. Cf.
Banco de Espana v. Federal Reserve Bank, 114 F. 24 438 (24 Cir. 1940},

Subdivision (a)(2)., Forelgn officlal records mey be proved, as

heretofore, by means of offliclal publicatlons thereof. See United

States v. Aluminum Co. of America, 1 F. R. D. 71 {(S.D.N.Y. 1939).

The rest of subdivision (a){2) alms to provide greater clarity,
efficlency, and flexibility in the procedure for authenticating

coplies of foreign offlcial records.
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The reference to attestation by "the offlcer having the legal
(:‘custody of the record,” hitherto appearing in Rule 44, has been
found lnspproprlate for offlielal records kept in forelign countries
where the assumed relation between custody and the authority to

attest does not obtain, See 2B Barron & Holtzoff, Federal Practice

& Procedure §992 (Wright ed. 1961). Accordingly it is provided that
an attested copy may be obtalned from any person authorized by the
law of the foreign-country to make the attestation without regard
to whether he is charged with responsibillity for malntaining the
record or keeping it in his custody.

Under Rule 44 a United States foreign service officer has been
called on to certify to the authorlity of the forelign officlal attest-
1ﬁg the coéy as well as the genuinenéss of hls signature and hils

official position. See Schlesinger, Comparative Law 57 {(2d ed.

1959); Smit, Internationsl Aspects of Federal Civil Procedure, 61

Colum. L. Rev, 1031, 1063 (1961); 22 C.F.R. §92.41 (a), (e) (1958).
This has created practlcal difflculties. For example, the question
of the authority of the forelgn officer mlight raise issues of foreign
law which were beyond the knowledge of the United States officer.

The difficultles are met under the amended rule by elimlnating the
element of the authorlty of the attesting forelgn officlal from the
scope of the certifying process, and by specifically permitting use
of the chalrni-certificate method. Under thls method, it is sufficient
1f the original attestatlon purports to have been issued by an
authorlzed person and 1s accompanied by a certificate of ancother
foreign official whose certificate may in turn be followed by that
'of a forelgn official of h;gher rank. The process contlnues until

a forelgn officilal is reached as to whom the Unlted States forelagn

service officlal {(or a diplomatic Qr consular officer of the foreign

)
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country assigned or accredited to the United States) has adequate

information upon which to base a "fifial certiflication." See New

York Life Ins, Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941); 22

C.F.R. §92.37 (1958).

The final certification (a term used in contradistinction to
the certificates prepared by the foreign officlals 1in a chain)
relates to the Ilncumbency and genulneness of slignature of the
foreign offliclal who attested the copy of the record or, where the
chain-certificate method is used, of a forelgn offlclial whose
certificate appears in the chaln, whether that certificate 1s the
last in the chain or not. A final certiflication may be prepared on
the basis of material on file in the consulate or any other satls-
factory information,.

Although the amended rule will generally facllitate proof of
foreign officlal records, it 1s recognized that in some situatlions
it may be difficult or even impossible to satisfy the basic require-
ments of the rule. There may be no United States consul in a par-
ticular forelgn country; the forelgn offilclals may not cooperate;
pecullarities may exist or arlse hereafter in the law or practice

of a forelgn country. See United States v. Grabina, 119 F. 24 863

(24 Cir. 1941); and, generally, Jones, International Judiclal Assist-

gnce: Progcedural Chaos and s Progrem for Reform, 62 Yale L. J. 515,

548-49 (1953). Therefore the final sentence of subdivision (a}{2)

provides the court with discretion to admit an attested copy of a

record without a final certificatlon, or an attested summary of a

record with or without a final certificatlon., 5See BRep. of Comm., on
Comparative Clv. Proc. & Prac.,, Proc. A.B.A., Sec, Int'l. & Comp.
L. 123, 130-31 (1952); Model Code of Evidence §§517, 519 (1942).
This relaxatlion should be permitted only when 1t 18 shown that the
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party has been unable to satisfy the basic requirements of the
amended rule desplte his reasonable efforts. Moreover 1t 1s specilally
provided that the parties must be glven a reascnable opportunity In .
these cases to examine into the authenticity and accuracy of the
COpPY Or summary. ‘

Subdivision (b}. This provision relating to proof of lack of

record 1s acoommondated to the changes made in subdivision (a).

Subdivision (¢). The amendment insures that international agree-

ments of the Unlted States are unaffected by the rule, Several consu-

lar conventions contain provisions for reception of coples or summs-
ries of forelgn officlal records. 3See, e.g., Consular Conv. with
Italy, May 8, 1878, art. X, 20 Stat. ?25, T.S. No. 178 (Dept. State
1878). See also 28 U.S.C. §§1740-42, 17453 Fakourli v. Cadals, 149 F,
2d 321 (5th Cir. 1945), cert. dénied, 326 U.S, 742 (1945)3 5 Moore's -

CFedera.l Practice T4#4,05 (24 ed. 1951).
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IIDIT OV
SCCMMENDATICH OF THO TAW REVISION CCLLIESSTICH
T0 THE ITGISLATURE

Relating to Requirement that Authentication of Certificate of Acknowledgment
of Ilotary Tublic of Ancther State Include Authentication of Genuineness of

lictary's Signature and Genuineness of Impression of Notary's Seal

Section 299 of the Real Froperty law authori:zes a notary publiec, among
gther ofTicers, to take the acknowledgment or proof of a conveyance of real
property situate in New York where the acknowledgment or proof is made
outside the state but within the Lnited States, or within any of its terri-
tories, possessions or dependencies, or within any place over which it has
or cxercises Jurisdiction, scvereigntiy, control or o protectorate.

Section 311, sukdivision 2, of The Real Proper:iy Lav provides that a
conveyance so acknowledged or proved before a notary public may not be
rexd in evidenece or recorded within the state unless The certificate of
aclmovledgment or proof is autheniicated (a) by the certificate of the
clerlz or cther certifying officer o a court in the cistrict in which
such acknovledgment or proof was male under the seal of the court, or (b)
by e ceriificate of the clerk, rejister, recorder or otlier recording
officer of the district in whicn such acknowledgment or proof was made,
or (¢) by the certificate of the oifficer having chaerge of the official
records of the appointment of such notary or having a record of his
sipnatwre.

The contents of a certificate of authentication are prescribed by
section 312 of the Real Froperty Lew, which applies vhen avthentication is
required, whether the acknowledgment or proof be made within or without the

gtase or the United States and vhelher it be made before a notary public or



sciie other suthorized officer., The authenticsting olficer must specifly
{a) that the officer making the certificate of aclnovledguent or proof was,
gt the time the certificate purporic to have been icde, such officer as he
parsorts to be; (b)) that the autheniicating officer is acquainted with the
hencuriting of the officer meliing the original certificate, or has compared
the siomature of such officer upon the original certificate with a specimen
of nis signature filed or depcsited In the office of the authenticating
gificer, or recorded, filed or deposited elsewhere mursuant to law; and
(c) that the authenticating officer believes the siinabture of such officer
upcn the original certificate is genvine., GSeetion 312 also provides that
if the original certificate is required to be under ueal, the authenticating
officer must alsc certify that he oo compered the inpression of the seal
giTized thereto wlth a specimen inpression therect Tiled or deposited in
his cffice or recorded, filed or donosited pursuant to law in any other
place and believes that the impression of the seal on the original certificate
is fenuine.

The requirements of secticn 312 with respect to avthentication of
genvinenesg of the sigpature of the officer who teolr the aclmowledgment
are conformable with the Hew York staiutes relating to records of gualifica-
tion of notaries public and filing of specimens of thelr sipgnatures,
(Fecutive Law, section 131, subdivision 3, which provides that a notary
public shall gqualify by filing his cath of ofiice cund his official signature
with the county clerk of the couaty in which he resides. ) They are incame-
pativle, however, with the laws of & number <f the states in whiech the
guthentication must be obtained, since the statutes in these states make

no provision for filing of an official sigrature in the office of the



o

avthenticatine officer who maintains the records of nomes of notaries
public. . . .

The requirement in secticn 317 that the autherticauving officer attest
to the genuineness of the impressicii of the seal of the officer who executed
the original certificate has less Liportance with respect to authentication
of' certificates of notaries »nublic ol other states, since many states, like
Hewr York, have abelished the reqguircment that the acts of a notary public
be wnder seel. However, where the laws of the state in vwhich the notary
was aprointed do require that his notarial seal be affixed 1o a certificate
of his official scts, the difficuliies described cbove with respect to
aucncntication of the genuineness of the notery's signature arise as well
wivi respect to authentication of hils seal.

3% = 3f i 3

'hile the Few York statuie permlis the use of cervificates of acknowledg-

ent or of oaths made tefore certaln other cfficers of oilier states, the
mosv convenient and usuval practice 1o te have an acincwladgment or an oath
adoinistered before z notary. 7o Tar oas they apply o novaries public of

312 of the Real Property

other states, therefore, the previcions of secticn
Lasr requiring authenticaticon ¢f genuvineness of sigrnasure and seals of officers

of other suates may thus impose undue hardship and cipense to citizens of

[l

thiz state in a substantial rumuer o cases, either Tccause a conplying
auchentication cannot be cbtalaed Tor a ceriificate chat has been executed
bty & notary publie or becaouse speclllie instructicns ust be sent in the firse
instanca tc have the acknowizdgzerrs cr oath certifizd by scre other officer
in order to obtain a certificate taat can be authenticated,

The Ccmmission believes that secticn 312 of the ezl Iroperty Law should

be cmended to make its provisions requiring authentication of signatures and



seals inapplicable where the ceritiTicate of acknovledzment or praof is made
by =& notary public, without the stote bui within the Unitedé States or any
territory, possession, or dependencey of the United if.ates, or eny place over
wiiich the United Jtates exercises Jurisdicticn, sovereignty, control or a
proiectorate. Under the axzendment wropcsed by the Comissicn, section 312
woll! instead provide, in such cases, that the certilicate of authentication
must state in substance that at the time when the original certificate
purports to have been made, the norson whose name 1o subgeribed to the
cervificate was such officer as he iz ftherein reprccsented to be.

£ corresponding chanre in the lonmuage of the seesent provisicons of
gection 312 requiring the avthenticating officer to ceriifyv that "the officer"

ra:lng the original certificatsz

“wos in fact such ol”icer as he purports to
be' ceems advisable, as well, sc that the authentication ir all cases would
stale in substance that 'the persca vhose name is subscribed to the certificate”
was =i the time the criginal ceriilicate purports ©c have veen made, "such
officer as he is therein represenied to be,"

In conformity with the proposcl amendment of Leal Pronerty Law, section

S o~

312, providing separately for the content of a ceriilicate of authentication

of a certificate of acknowledpmen’ node by a notary rublic outside the state

N

but vithin the United States, am emendrment is also required in paragpaph (c)
of sectlon 2309 of the Civil Iractlce Law and Ruler . . . « The amendment
proncsed by the Commissicn wakes clesr that the cer.ificave required by that
parasraph is the certificate thet wovld be reguired Lo cavitle a deed to be
recorded if it had teen achknowled( el before the paruicuinr officer who
adminisiered the cath. Since the oictules providing for ascknovwledguments

of ‘ceds to be reccorded within the ctcte dispense In scme lustances with



any requirement of authentiecaticn, ond thus reguire cnly a single ‘certificats

{cce Tieal Troperty Law, section 30C0), the amendmer. of paragraph (c) of

o
|

gsecvion 2309 of the Civil Fractice Lew and Ruless, provosed Uy the Ccmmission

alic changes the word "certificate <o "eertificatc or ceriificates.”

whe Commission therefore reccrmends:
I. The following arendment ¢l section 312 of the Deal Property Law:

3 312, Coatenis of certificate of authentication.

'_l

An officer authenticating a certificate of ackrovledgment or proof
mess subjein or attach to the criginsl certificate a certificate under
nis hand.

2. When the eertificale of ackneowledgment cr proof is made by

a rnotary public, withouit the stoie but within chc

taited States or

vithin any ferritory, pcssession, or dependency of the United States,

cr within any place cver which the United Ztates, at the time when suck

acknovledgment or proof is taikern, has or exercises jurisdiction, sovereignty,

coacrol, or a protectorate, the certificate of zuthentication must state

ia substance that, at the time sshen such origicel certificate purports to

have been made, the pesrson vlhcse name is stbceriled to whe certificate

wrag guch officer as he is therein represented o e,

In every other case [Sucii) the certificate of authentication

origiral certificate purports to have been mada, the [oficer meling

it was in faeci such officer as ne purports! vnerscn vihose name is sub-

scribed teo the original certificate was such officer ag he ig therein

represented to be; {b) that the zutherticating officer [{1}] is acguainted



wvith the handwriting of the officer making the origiral certificate,

¢ [{2}] has compared the sigacivrs of such ollicer wpon the original
certilicate with a gpecinen of bis sizpnature I11lcd or cdeposited in the
cffice of such authenticating olficer, or recoilcd, Illed, or deposited,
sursuant to law, in any other place [; {¢) that hel, and believes the
cignature [¢f suel officer] upon the original certificate is genuine;

and {¢), if the original certiilicate is reguired to be under seal, [such]

that the authentiesting officer ‘must alsc certify (&) that hel has
pered the impression of the seal affixed thereto with a specimen
impression thereof filed or depcsited in his ollice, or recorded, filed,
cr deposited, pursuent to lav, in any other place {;, and {(e} that he]
celieves the impression of the seel upon the orizinal certificate is
senuine.
3. When such origingl cervificate is made pursuvant to subdivision

five of gsection twe hundred ninety-nine of this chapter, such certificate
of authentication must alse suecify thalt the person malking such original
certificate, at the time vhen it vurporits to have ceen made, was author-
ized, by the laws of the stzic, District of Coliuziidia, uerritory, possession,
tependency, or other place vhere ithe acknovledgment or proof was made, to
take the acknowledgment or proof of deeds to be vecordsd therein,

EL When such originsl ceritificate is mede pursuant to subdivision
seven of secilon three hundred one of this chapier, suca certificate of
auwikentication must also specify that the person making such criginal
certificace, at the time when Lt purrorts to have heen made, was author-
ized, by the laws of the countey vhere the acknoviedgment or proéf was

rade, wo texe acknowledrments of conveyances of eal eptinte or te adminds-

‘,___
[¢]
H
)

afths in proof of the sxecuotion theresof,
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ZI. The following amenduent o7 subdivisicn (¢) of section 2309
of the Civil Practice lLow and Rules:
(c} Caths and affirpations taken withouo the siate. An cath or

alfircation taken without the state shall be trosied as if taken within

whe state if 1% is accomparisi Uy such certificouc or certificates as

.

[are] would be required te ertiile a deed ackaoiledred without the state

1o e recorded within the stotc if such deed hol ocen zcoknowledged Lefore

ihe officer who administered the oath or effiipaticn.

STATUDCIRY HOTE
{Uote: These are smendments reccumendsd by the Loy Zovision Ceumission.
See Lex. Doc. (1963) Wo. 65 {I). fuelr purpose iz Lo simplify the authen-
ticavion of certificates of notarics of other staizs and of territories and

cgsessions of the United Stzites. . conforming chorge is made in section

s

2300(c) of the Civil Practice Lo cad Zules. )



