234 (L) 5/19/64
Memorandum 64-36

Subject: Study No. 34{L)} - Uniform Rules of Evidence (lew Evidence Code--
Division 2)

Attached {buff pages) are the comments to the sections in Division 2
(Words and Phrases Defined) of the New Evidence Code. We would like to approve
Division 2 and the Comments thereto at this time. References are to the New
Code of Evidence.

e plan, at a later time, to check each section of. the: Evidence Code to
determine that worde are used in their defined sense. When we make this check,
we may find also that additional definitions are needed or that some of the
definitions are unnecessary.

The following matters are called to your attention:

Comments

Note that we have written the comments so that they will make sense
(without editorisl revision) when inserted under the new code sections in the
annotated codes. Thus, we refer to "former” sections of the Code of Civil

Procedure. Is this satisfactory?

Section 115
We suggest that the word "either™ in the second line of this section be

deleted as unnecessary.

Section 130
This section should be deleted and the words "city and county" inserted in

Section 215.




Section 160
This section should read:

160. "Govermmental subdivision" includes any public entity.

Section 190
We suggest that this section read:
190. '"Person” includes a natural person, firm, association, organiza-
tion, partnership, business trust, or corporation.
Section 215
The phrase "city and county,” should be added after “county,” in this

section.

Section 235

The second sentence of this section should be revised to read: "In
the latter case, it includes any state, district, commonwealth, territory,
or insular possession of the United States."

The suggested language is teken from proposed amendments to the Federal
Rules of Civil Procedure. These amendments were developed collaboratively by
the Advisory Committee on Civil Rules, the Commission and Advisory Committee on
International Rules of Judicial Procedure, and the Columbia Iaw School Project

on International Procedure.

Section 255
The revision of this section is discussed in Memorandum 6l-31.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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DIVISIQE 2. WCHDS AND PHRASES LEFIHED

COMMENT § 100
This section is & standard provision found in fthe definitional portion of
recently enacted California Codes. It makes the definiticns in this division
applicable to the entire Evidence Code unless a perticular section or its

context otherwise requires.

COMMENT § 105

Unless the provision ¢r coniext of a particular code section ctherwise

requires, the word "action” includes toth a civil zction or proceeding and =z
criminal action or proceeding. Defining "action” eliminates the necessity for

repeating "civil action or procesding and criminel aciion or proceeding’ in

mumerous code sections.

COMMERNT § 110
Thie phrases defined in Sectilons 110 and 115 are useful because they provide

a convenient means for distinguishing between the burden of proving a fact and

the burden of geing forwarc with the evidence. They recozrize a distinction

that is well established in Celifornia. WITKIN, CALIFORNIA EVIDENCE §§ 53-0C
(1958). The practical effect of the distinetion is discussed in the comments to
Division 4 {commencing with Section 300).

it}

Section 115 makes clear that “burden of proof” refers to the burden of proving
the fact in question by a wvreponderance of the evidence unless a heavier burden

of prooi is specifically required in a particular case by statutory or decisional
law.

Sectlons 110 and 115 are based on subdivisions (&) and (%) of Rule 1 of the

Uniform Rules of EBvidence.
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CORTIT £ 11%
See Comment o Sectior 110,
CCWIALNT g 120

The thrase "eivil astion” inclules a proceeslns of 2 civil nature. The

defirition eliminates the necessity of repeating ‘action or proceeding” in overy

civil setion’ iz used.

instance in wnich

COMMEAT § 125
This broad definition of 'conduct' is the zame as mule 1(S) of the Uniform

Fules of Evidence.

COMMEET § 135

re speciflcally excluded from the delinition of "court.”

o]

Grand juries
Ag & result, except to the extent oiherwise provided by statute, the provisions
of this ecode do not apply o grand jury procesdings. But see Jection 910
{privileges division of this ccuie apoiicatle in all prozeedings, ineluding grand
jury proceedinzs) and Penal Code Section 939.0 (eviderce admissible in grand

o

jury proceedings in the investigation of a charge).

COMMIFT § 140
This definition makes it clear that the phrase "eriminal actlen” includes

hoth 3 criminal action and a cririnral wvroceedinsg.

CCMMENT § 1kt
"Declarant’ is used Lo distinsulsh a person who makes a hearsay statement

© the sltatement. The defirition

(A

from the witness who testifies as to the content ¢
is the same 2s Rule €2(2) of the Uziform Rules of Fvidence. See also Comment

wo Section 120G,




CCMMENT § 150

"Evidence" is defined broadly to include the testimony of witnesses,
tangivle objects, sighis {such as 2 jury view or the appearance of a person
exhibited w0 a jury)}, sounds (such as the sound of a voice demonstrated for a
jury), end any other thing that may te presented as 2 basis of proof. The
defipition includes anything offered whether or not it is technically inadmissible
and whether or not it is recelved. For example, Division 10 (commencing with
Section 1200) uses "evidence' tc refer to hearsay which may be excluded as
inadmissicle, but which may be admitied if no proper cbjection is made. Tous,
when inadmissible hearsay or opinion testimony is admitted without objection,
there will be no doubt under this definition that it constitutes evidence.

Section 15C is =z tetter statement of existing fazliforniz law than former
C.C.P. 8ection 1823, which defined "judicial evidence."” Although Section 1823

"t

by its terms restricted "judicial evidence” to that "sancticned by law,” the
general principle is well established that matier which is technically
ipadmissivle under an exclusionary rule is nonetheless evidercs and may be

considered in support of a Jucgment if offered and recelved without proper

objection or motion to strike. ¥.z., People v. Alexander, 212 Cal. App.2d

84, 98, 27 Cal. Rptr. 720, 727 {1563)("illustrations of this principle are
mumerous and cover a wide range of evidentlary topics such as incompetent
hearsay, secondary evidence vicolating the %best evidence rule, inadmissikle
opinions, lack of foundation, incompetent, privileged or ungualified witnesses,
and violations of the parole evidence rule”). See WITKIN, CALIFORWIA EVIDENCE
§§ 723-724 (1958).

Under this definition a presumption is not evidence. See alsc Section

600,




COMMENT § 155
The terms "finding of fzct, ' "Tinding,” and 'finds’ are used inter-
chargeably in this code. Although judicizl notice is not eviience, this section
mekes it clear that a finding may Le based on judicial notice as well as on
evidence. Section 155 is substantially the same as Rule 1(8)} of the Uniform
Rules of Evidence.
The second sentence of Swction 155 is consistent with existing law.

Wilcox v. Berry, 32 Cal.2d 1689, 195 P.2a 41k (1948)(where evidence is properly

received, the ground of the court's ruling is immaterial); San Francisco v.

Western Air Lines, Inc., 204 Cal. App.2d 105, 22 Cal. Gptr. 216 (1962 )(where

evidence is execluded, the ruliag will be upheld if any ground exists for the

exclusion).

COMMENT § 160
“"Governmental subdivision” is sometimes used to refer to public entities

in foreign countries.

COMMENT § 155
"The hearing” is defined to mean the hearing at which the particular
question arises and, unless the context otherwise indicates, not some earlier

or later hearing. The definition 15 the same as Rule 1(7) of the Uniform Hules of

Bvicence,
CCMMENT ¢ 170

See Comment to Seciion 12C0.

COMMEN § 179
“Judge” is brozdly defined to include every authorized person conducting

e court proceeding.




CCWMENT § 180

This definition is seli-explanatory.

COMMENT § 185

This definition is self-explanateory.

CCHMMENT § 190
This definition is similar <o that used in other codes. E.g., GOVT, CODL

§ 17, VEH. CODE § 470. See also C.C.P. Ssction 17.

COMMENTT § 195

This definition is the same as the definition in C.C.P. Section 17(3).

COMMERT § 20G

This definition is the same 23 the definition in C.C.P. Section 17(1).

COMMENT § 205
This definition is the same in substanece as the definition of "proof” in

former C.C.P. Section 182L.

CCMMENT § 210

This definition is self-explaratory.

COMMENT § 215
The broad definition of "public entity" includes every form of public
anthority and is not limited <o public entities in this State unless otherwise

indicated by the context or specific language.

CCMMENT § 220
This definition is the same as the definition of "real property"” in

C.C.P. Section 17(2).
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COMMENT § 225

This definition restsates existing Caiifornia lew. FE.s., ILarson v. Solbakken,

2

221 Cal. App.24 ., 34 Cal. Rptr. 450, 455 (1963); People v. Lint, 162
Cal. App.2d k02, 415, & Czl. Rotr. 35, 102-103 {19EC). Thus, under Section 225,
"relevant evidence” Includes not only evidence of <he ullimete factg actually
in dispute, but also evidence of other facts from which such uwltimete facts may
be presumed or inferred. This retaine existing law zas found irn snbdivisions 1
and 15 of former C.C.P. Sectior 1570. In addition, 3eciion 225 makes it clear
that evidence relating to the credibility of witnesses and hearsay declarants
is 'relevant evidence." This retains edisting law. See former C.C.P. Sections

1868, 1870(26){credibility of witnesses) and Tentative Recormendation and a Study

Relatinz to the Uniform Rules of Fvidence (Article VIII. Hearsay Fvidence), &

CAL. LAY REVISION COMM'Y, REP., RRC. & STUDIES 201, 339-3h40, 569-575 (1963)

{credibility of hearsay declaransis).

COMMERT § 230
This definition provides a convenient ghort reference for "constitutional,

statuiory, and decisioral lavw.”

COMMELT § 235

This definition is more precisc than the comparable definition found in
C.C.F. SBection 17(7). For exermple, 1% makes it clear that "state” includes
Puerto Rico, even though Puertc Rlico is now a ‘comronwealth” rather than a

terrizory.

COMMENT § 240
The significance of tThis definition is indicated 1in the Comment to

Section 120C.
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COMMENT §

This definition malkes it clear that a reference to "statute” includes a

constitutioral provision.

COMMEHT § a5¢
"Trier of fact” is defined to distinguish between jury trials and trials
conducted Ty the court sitiirg without 2 jury. The definition is substantially

the same as Rule 1{11)} of the Uniform Rules of Evidence.

CCMMENT § 255

5

The phrase "unavailable as a wiiness” is used in this code to state the
condition which mist be met whenever the admissibility of hearsay evidence is
dependent upon the present uravailsbility of the declarant fo testify. The
definition i5 based on Rule £2('') of the Uniform Rules of Evidence.

"Unzvailable as a witnesg” Includes, in addition wo cases where the declarant
is physically unavailatle (dead, insane, or absent from the jurisdiction),
situations in which the declarant 1s legally unavailable, i.e., where he Is
prevented from testifying by a claim of priviliege or is disqualified from
testifying., Of course, 1f the out-of-court declaration is itself privileged,

the fact that the declarant igs unavailarle to testify at the hearing on the ground
of privilege will not make ihe declaration admissible. The exceptions to the
hearsay rule that are set forth in Division 1C (commencing with Section 1200) do
not declare that the evidence described is necessarily admissible. They merely
declare that such evidence is rot inadmissible under the hearsay rule. If there
is some cother rule of law--such ag privilege--which makes The evidence Inadmissible,

the court is not zuthorized to admiv the evidence merely hecause it falls within

an exception to the hearsay rule. Accordingly, the hearsay exceptions permit the




introducticn of evidence where the declarant is unavzilable because of privilese
only if the declaration itsel is rot privileged or inadmissible for some other
reasen.

Section 255 substitutes a wniform standard for the varying standards of
unavallabiiity provided b former C.C.P. sections providing hearsay exceptions.
The conditions censtituting unavailabllity under former law varled from
exception to exception without zpparect reason. Uader some exceptions the
evidence was admissible 1if the declarant was dead; under others, the evidence

was admissible ir the declarant was {ecad or insane; nier otiaers, the evidence was

-

adii’zsible if the declarant was sbooutv from the jwicdiction.
CCLHENT § 260
Lle vord Mvertal" is defined to avold the necooully of cepeating 'oral or
written' in variocus sections cf the code. The definition is the same as Rule 1{12)

of the Uniform Rules of Evidence.

CONMMENT § 265
"Writing" 1s defined very roadly and, unless the particular section or
its context otherwise reguires, includes pictures and soun? recordings. The

definition is the same as Rule 1(12) of the Uniform Rules of Evidence.




