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#34(L) 5/25/64 

Subject: Study No. 34(L)--Uniform Rules of Evidence (Existing Provisions 
of Part IV of the Code of Civil Procedure) 

We have sent you (5/13/64) a binder containing the f~ur portions of 

Professor Degnan's Research Study on Existing Provisions of Part IV of the 

Code of Civil Procedure. This memorandum relates to Part IV (pages 62-105) 

of the research study. 

We outline below the policy questions that must be considered by the 

Commission. Unless otherwise indicated, references are to sections of 

the Code of Civil Procedure. The research study should be considered in 

connection 'With this memorandum. 
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Section 1982 

This sectior. i.s discussed on pages 89-91 of the research study and is 

compiled as S~ction 1415 of the Evidence Code. 

ThP consultant recommends repeal of Section 1982 as redundant. There 

appears to be no case which treats the section as merely a special rule 

about authentication of documznts, requiring one who offers the document 

to explain any suspicious circumstances appearing on th~ face of the 

instrument which mi.ght raise dCl'lbts a~out whether it is still in the form 

in which it \las originally executed. The staff included the section in 

the authentication portion of the Evidence Code on the mistaken assumption 

that the section provided 8 spec~.al rule cOl,cernin" authentication. 

Section 1983 

This section is discussed ,Xl pages 91-94 of the research study and is 

compiled as Section 523 of the Evidence Code. (See Tentative Recommendation 

on Burden of Producing Evidence, Burden of Proof, and Presumptions, p8@es 

The consultant recommends that this section be retained. We suggest 

that Section 523 of the Evidence Code be approved. 

Section 2061 

Firs'c sentence. The research study discusses the first sentence of 

Section 2061 on pages 94-95. This sentence fhou1d be combined with Section 

2101 of the Code of Civil Procedure, but we suggest that action be deferred 
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on the substance of the Evidence Code section that should replace these 

provisions of the eXisting la,,, until we have received a research study on 

Section 2101. 

Introductory clause of remaining portion. He suggest that the intro-

ductory clause of Section 2061 be compiled in the EC,idence Code as Section 

440 to read: 

440. The jury is to be given the instruc";ions specified in 
this chapter on a:l proper cccasions. 

Subdivision (1). This subdivision is discussed on page 95 of the 

resear~~ study and would be compiled as Section 441. Section 441 might read: 

441. It becomes my duty as judge to instruct you in the law 
that applies to this case, and it is your duty as jurors to follow 
the law as I shall state it to you. On the other hand, it is your 
exclusive province to determine the facts in the case, and to 
consider and weigh the evidence for that purpose. The authority 
thus vested in you is r~t an arbitrary power, but must be exercised 
with sincere judgment, sound discretion, and in accordance with the 
rules of law stated to you. 

Section 441 is an exact copy of CALJIC :::nst. ,'/0. :. 

Subdivision (2). This subdivision is discussed on pages 96-98 of the 

research study and would be compiled as Section 442. Section 4~2 might read: 

442. You are not bound to decide in confol~ty with the 
testimony of any number of witnesses against a lesser number or 
against other evidence ~lhich appeals to your mind with more 
convincing force. This rule of la" does not mean that you are 
at liberty to disregard the testimony of the greater number of 
"Titnesses merely from caprice or prejudice, or from a desire to 
favor one side as against the other. It does mean that you are 
not to decide an issue by the simple process of counting the 
number of witnesses who have testified on the opposing sides. 
It means that the final test is not in the relative number of 
witnesses, but in the relative convinc~ng force of the evidence. 

Section 442 is based on CALJIC Instl"Uction No. 24, revised to eliminate 

the suggestion that the jury may decide against declarations "which do not 

produce conviction in their minds" and to eliminate the language indicating 

that a presumption is evidence. 
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It also might be desirable to include a general instruction in the 

statute based on CALJIC No. 25. The section mi~1t read: 

Tne testimony of one witness wort,1Y of belief is sufficient 
for the proof of any fact and ,wuld justify a finding in accordance 
with such testixony, even if a number of witnesses h'l.ve testified 
to the contrary, if from the "Thole case, considering the credibility 
of \<ri~~nesses and after 'ieighing the various factors of evidence, you 
should believe that a balance of probability exists pointing to the 
accuracy and honesty of the one ,ri tness. 

Subdivision (3). This sub~ivis~on is discussed on pages 98-99 of the 

research study. A sect~on based on this subdiviSion might reaa: 

A witness false in one Iart of his or her testimony is to be 
distrusted 14 others; that is to say, you may ~eject the wh01e 
testimony of a 'Nitness nho wilfully has testified falsely as to a 
material pOint, unless, from all the eVidence, you believe that 
the probability of truth favors his or her testimony in other 
parti cu1ars . 

en ~::'h(; other hand) (l_i·_~2:i.·2l?,.:mcies in .;. V:';"-~_1;':::SS 1 t(:stimcny or 
betlleen his testimony and ~Ghat of others, if tl,ere "ere any, do 
not necessarily mean that the vitl1ess should be discredited. 
Failure of recollection is 8 cO~Jn experience, and innocent mis
recollection is not uncorunon. It is a fact, also, that two persons 
,dtnessing an incident or a transaction often -,ill see or hear it 
differently. W11ether a discrepancy pertains to a fact of importance 
or only to a tri',ial detail should be considered in 1Ieigh1ng its 
significance. But a wilful falsehood al'-'8ys is a matter of 
importance and should be seriousl~' cor side red . 

This section is basically the same as CALJIC No. 27 and 27-A. 

SuCdivision (4). This sub(ii',rision is discussed on paGe 99 of the research 

study. The subdivision might result in t1W sections ,mrded as follows: 

The testimony of an accomplice ought to De viewed ;rith distrust. 

Any evidence that has been received of an act, omission, or 
declaration of a party vhich is unf~vorable to his own interests 
should be considered and weighed by you as you would any other 
admitted evidence, but evidence of the oral admission of a party, 
other than his own testimony in this trial, ought to be viewed 
by you with caution. 

The first sect~on set out above is in the language of subdivision (4) of Code 

of Civil Procedure Section 2061. 'rhe second section is the same as CALJIC 

No. 29. 
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Subdivision (5). This subdi'fision is discussed on pages 99-101 of the 

research study. This subdivision also 'laS amended in the tentati'fe recom-

menclation relating to Burden of Producing Evidence, Burden of Proof, and 

Presumptions. Subdivision (5) might result in a section phrased as follows: 

The judge shall instruct t:,1e jury that the :Ourden of proof rests 
on the party to whom it is assigned by rule of law, informing the jury 
,rhieh party that is. Ttlhen the evidence is contradictory, or if not 
contradicted L1ight nevertheless :Oe disbelieved by the jury, the judge 
shall inst:o:uc'o the jury that before the jury finds in favor of the :r:a~y 
who bear£ the burden of proof, the jury must be persuaded by a pre
ponderance of the e'Tidence, by clear and convincing evidence, or beyond 
a reasonable c~oubt, as the ease may be. 

An alternative that should be co~sidered: 

The judge shall instruct the jury on which party bears the burden 
of proof on each iss1.,e and on whether that burden is to prove by a pre
ponderance of the e'fidence or by clear and convincing evidence or beyond 
a reasonable doubt. 

Subdivisions (6) and (7). These subdivisions are discussed on pages 

101-102 of the research study. The research consultant recommends that the 

subdivisions be retained without attempting in an;r "lay to improve the language 

of the subdivisions. However, in the tentative reco~,endation on Burden of 

Producing Evidence, Burden of Proof, and Presumptions (page 61), an additional 

clause was added to subdivisio~ (7). A section based on these subdivisions, 

including the clause added by the Commission, might be phrased as follovs: 

Evidence is to be est~~ted not only by its own intrinsic weight, 
but also according to the evidence whi~~ it is in the power of one side 
to produce and of the other to contradict. Therefore, if weaker and 
less satisfactory evidence is offered when it appears that stronger and 
more satisfac~ory evid~nce was within the power of the ?arty, the evidence 
offered should be viewed "ith distrust and inferences unfavorable to a 
party may be drawn from any evidence or facts in the case against him 
when such party has failed to explain or deny such evidence or facts by 
his testimony or has wilfully suppressed evidence relating thereto. 

Section 2079 

This section is discussed on pages 102-103 of the research study_ The 

consultant recommends the repeal of this section on the ground that it is 
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superfluous because it repeats ,That is said in Civil Code Section 130 and 

is misleading to the extent that it suggests that adultery is the only 

ground for divorce ,rhich requires corroboration of the testill'ony of the 

spouses. 

MemorandUl!l 64-25 is a staff study and recon::nendE.tion on Se~ti,Jn 2079. 

The sta::-f also c:mcluded that Sec'~ion 2079 is unnec~, sery and a:'.so recommended 

repea:'. of the section. 

section 2079 is relatecl. -:00 e'lidence only in that it declares '!:hat 

certain evidence is not of itself sufficient to justify a judgnent. However, 

the section seems to be closely enough related to evidence to justify its 

repeal in the evidence bill if the Commission believes that the section should 

be repealed. The repeal of the section is not, however, essential to the 

evidence recommendations. 
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Respectfully submitted, 

John H. DeMoull~ 
Executive Secretary 
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