
;134(L) 5/13/64 

Memorandum 64-31 

Subject: Study No. 34(L) - URE (HcQrsay Evidence) 

This memorandum relates to proposed Division 10, Hearsay Evidence, 

of the Evidence Cede. It >rill discuss certain definitions in Division 2 

as they relate to the hearsay division. Many of the matters presented here 

were presented in Memorandum 64-17. There are some ne11 matters for your 

consideration also, and lTe have brought together all the material that you 

are to consider in regard to the hearsay division in this Hemorandum. 

DEFWITIONS 

Several of the definitions that appear in Rule 62 of our Tentative 

Hearsay Recommendation have been included in Division 2, entitled "),ords 

ancl Phrases Defined". We have placed the definitions relating to hearsa;T 

among the general definitions relating to the entire cede because it is 

easier to find them there and because the defined terms are useful in ot'y 

par~s of the code. 

Section 145. , , 
1'::( ~inition of "declarant" is the same as that appearing in RURt. ,,~0-J. 

Seccion 170. 

r£b.e' o.ef"ini tion of Hhel1rsc"y' e .... tiuQnce '.1 i;:;; n. rc-."L.;U~ version of the 

definitional portion of the opening paragraph of RURC 63. 

Section 185. 

The definition of "perceive" is the same as BUm:: 62(3). 

Sections 210, 215, 235. 

The definitions of "public employee", "public entity", and "state" 

Slrf",UI ede the definitions of "public officer or employee" and "state" 
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in subdivisions 4 and 5 of RUBE 62. 

Section 240. 

This section is the same as RURE 62(1). 

Section 255. 

This definition is the same in substance as the definition in sub­

divisions (6) and (7) of RUBE 62 a3 revised at the February meeting. The 

foll011ing matters should be considered in regard to this section: 

(1) He have substituted "his attendance" for "appearance" in 

subdivision (a)(4) to conform to pa.'agraphs (5) and (6) of subdivision (aJ. 

(Cocle of Civil Procedure Section 2064 provides in part: "A witness, served 

wHh a sue,pena, must attend at the time appOinted, • • " Other existing 

stz.tutes also use "attend".) Either '!J.ttendance" or "appearance" should be 

used uniformly in the section. 

(2) In paragraph (3), note that the New Jersey Committee used the 

word "disability" instead of "physical or mental illness or infirmity". 

(3) In paragraph (5) ,.,e suggest that the WOrt'.s "by s\:bpeLa" be 

dele'ced. AttE;llda!lce can be compelled by means other than subpena. For 

example, attendance of a county jail prisoner is compelled by an order ot ccurt 

Code Civ. Proc. §§ 1995, 1997. Should a broader phrase be substituted for 

"by subpena"? 

(4) In subdivision (b)(l), the New Jersey COlllLlittee used "was brought 

about by" instead of "is due to". 

(5) Subdivision (b)(2) presents two important poliCY problems. 

First, there seems no logical reason "hy it is restricted to the case where 

the declarant is absent beyond the jurisdiction of the court to compel 

appearance by its process. The lOGic of the provision "ould seem to apply to 

-2-



any case ,·[here the deposition of 'che declarant COUll1 have been taken by the 

proponent by the exercise of reasOl:able diligence ccnc1 1Iithout undue hardship 

Ol' e::pense, including, for example, cases where the (,eclarant is imprisoned, 

where the proponent of his statement has exercised reasonable diligence 

(even though Hithin the jurisdiction) but has been unable to procure his 

attendance, where he is too ill to attend the hearinG, and even when he 

is dead. N'_w Jersey revised the equivalent of subdivision (b)(2) to meet 

this problem as follows: "But a Iritness is not unavailable • when his 

deposition could have been or can be taken by the e::ercise of reasonable 

diligence and without undue hardship ••• [or expense J." It is suggested 

that the New Jersey revision makes GOod sense. 

Second, subdivision (b)(2) mal:es no sense when a person is offering 

a deposition on the ground that a person is unavailable as a uitness. 

Subdivision (b)(2) appears to state that a person is not unavailable as 

a llitness if his deposition can be taken. (In the Uniform Rules, a 

deposition is admissible even if the declarant is available as a uitness. 

\ofuen 1Ie deleted this provision, 1TC created this problem.) In this connec­

tion, see our proposed amendments of Ccde of Civil Procedure Section 2016 

(pace 351 of tentative recommendation) and Penal Colie Sections,I345 and 

1362 (lJa.ge 353 of tentative recommendation). One method of dealing ;rith 

the problem '.muld be to insert in each of these three sections the 

definition of unavailable as a ,dtD.ess from Section 255 ("ith subdivision 

(b)(2) omittedL The disadvantage of this is that 1!e then have four code 

sections that will need to be kept consistent and 'co make a change in "hat 

constitutes unavailability "Jill require amendment of four sections in 

three different codes. 
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Another method of dealing 1Iith the problem ,·roulC be to divide sub-

diviGion (b) of Section 255 into bro subdivisions to reat1 as follows: 

(b) A declarant is not unD-vailable as a ;.;itnes8 if the 
exemption, disqualification, death, inability, or absence of 
the declarant is due to the procurement or wrcngdoing of the 
proponent of his statement for the purpose of rreventing the 
,Ieclarant from attending or testifying. 

(c) If the evidence o~fereQ is not a deposition of the 
declarant, a declarant is not unavailable as a ',:itness if the 
t1epositton of the declara...'lt could have been 01' can be taken 
by the proponent of his staterrent by the exercise of reasonable 
t1iligence and "ithout undue hardship or expense. 

If this method is used, the introduc-tory clause of subdivision (a) should 

be l'evised to read: "Except as other,·rise provided in SUbdivisions (b) and 

(c). " 

A third method of dealing "ith the problem is to delete the deposition 

provision frcm Section 255 and to consider each hearsay exception where 

unavailability of the vitness is required and to determine uhether the 

proponent of the statement shoult1 be required by the particular exception 

to obtain a deposition if possible. For example, if -ehe statement is a 

declaration against interest, sho~d the proponent be required to take the 

deposition of the declarant·! Suppose the declarant aoes not give a 

deposition consistent >lith his previous declaration ac;ainst interest. Can 

the proponent then offer the deposition and also offer his prior declaration 

acainst interest (as a prior inconsis-tent statement) as substantive evidence 

even though the declarant is not unavailable as a ;,;i'oness' The answer 

vottlcl seem to be no. See Section 1202. \'Ie discuss later in this memo-

randum ",hether unavailability of the vitness shoul::' be a requirement under 

the iieclaration against interest e::certion. Hovever, this example does 

inC'_icate the problem presented by the definition of unavailable as a 'fitness. 



If this method is selected by the Ccnunission >1e "ill ::.orepare a memorandum 

that "ill consider each exception chat contains a l'e'luirement that the 

declarant be lUlavailable as a "i tneGs. 

Incidentally, it is noted tha-c, jn People v. Spriggs (the recent 

declaration against interest case), a footnote states that a person is 

not available as a "itness if the privilege against self-incrimination 

is claimed, This dictum, of course, is consistent vith :::·ection 255, but 

is not consistent 'lith scme previous California cases. 

DIVISION 10. RI!J\RSAY EVIDENCE 

Sec-cion 1200. 

This section is based on the opening paragraph of Rule 63. The openin,:, 

paru3raph of Rule 63 has been split into this section and the definitional 

sec-,oion, Section 170. 

Section 120l. 

This is the same as RURE 66. 

Section 1202. 

'Ihis section is the srute as RURE 65. 'de suggest that the words 

"tending to impair" that apllear in the last sentence of the section be 

chanGed to "offered to attack". '~'1Jis change would nal,e the rule consistent 

1-lith RURE 20 and 21. 

Section 1203. 

Section 1203 'lill cont3.in the equivalent of UR--:; l1ule 64 if the 

Commission decides to retain the rule. 

At the March 1964 meeting the Commissicn diree-eed the staff to prepare 

ma-cerial on "hether a provision siL;ilar to Rule 64 should ce included in the 

p01'o2.on of the ne1.- stat ute rolati,lC to hcar5QY evidEmr.e _ Rule 6L requirf'R 

-5-



that a pretrial disclosure 10e mafee before certain -Tittea hearsay statements 

!:lOY' be used at the trial uJlless th2 judge finds tha-c 'che a(lverse party has 

not been unfairly surprised by the ,:ailure to rr,ake l)retrial disclosure. 

The Ccn:.mission determined tb..at ~ur'G'Jcr considerat.ion shoulcl be given to the 

queation ",hether a provision similar to Rule 64 should be included in the 

CcwLllssions's recc~~enda~ions, CL1d special consiueration should be given 

to the possible application of sue:, a section in c1'iminal proceedings since 

the prosecution does not have the benefit of discovIOry in criminal cases. 

Background. The Commission I s actions to date on Sule 64 are as follows. 

In 1959, the Cc=::'ssion revised Rl'.le 64 (in a preliminary draft of the 

hearsay evidence reccromendation) to read: 

Any "riting admissiCle \.Ele1er exception[9] (15), (16), (17), (18), 
["Hit] (19), (20), or (29) of TIlue 63 shan be received only if the 
i ,-.i'-~J uf:?:.;}" in: ;j-:.~ch ' Tit ir:.~~ l~r. ':J_~li vered a c ~>~_- of t:.;, or so much 
-:':'herecf as may relate to t:le c;c'CGrOV8j:sy, to cc.ch ac.verse party a 
reasonable time before trial 1ll11ess the judge finds '",lat such adv".L 5e 

party has not been unfairly surprised by the failure -;;0 deliver such 
copy. Nothing in this section is intended to affect or limit the 
provisions of Sections 2016-2035, inclusive, of t~le Code of Civil 
Procedure, relating to depositions and discove1'Y. 

f.fter further consideration, and after revieuinc; -the comments of the 

nor'chern and southern sections of the State Bar CCLllilittee, the Commission 

decided to delete the last sentence: oi' the revised rule (the underscored 

sen-Gence). It ::as concluded that thi_s sentence 1ms unnecessary and confusing. 

The southern section of the :;-cCtte Ear Committee concluded that Rule 64 

should be applicable to th, sute.hisions listed in Revised ,{ule 64 (set out 

abcve) and, in addition, to subUvisions (21) and (22). This decision was 

reconsidered by the State Ear Cc=ittee and affirmccl at a subsequent meeting 

of tbat Corumi ttee, 
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To facilitate understandinG cf these decision;" ',-c indicate belm; the 

subject matter of each of the subcli'dsicns of Rule 63 tha-c vere listed 

in the revised rule and that tne;-,,,te Par Corumi ttee -,'ould have added to 

the l"evised rule.. He also indicate ~~he section of ~hc draft hearsay 

division in which the particular sul::divisions have l::cen cCEpiled. 

Sub(,ivision 
of ~-:evised 

un" '-" -------
(15) 

(16) 

(17)(a) 

(17)(b) 

(18) 

(19) 

(20 ) 
(deleted) 

( 21) 

(22) 

( 29) 

Section of Statute 
on 

Hearsay Elride~1ce 

1271 

1272 

1273 

1274 

1275 

1280 

1281 

1282 

omitted 

1291 
1292 

~::bject !':atter of hearsay exception 

Report of public employee 

Report of vital statistic 

Conteno of uriting in custody 
of public ~p1oyee 

Proof of absence of public record 

Certificate of marriage 

Official record of document 
affectinG an interest in property 

Judgmen"c of previous condition 

JudgmC::1-t c.gainG~v percen E:!1t:.--' -
to indc:::nity 

JudGEle:1"C. 0_Ct2~:Dil1ii.~~ public 
int.erc .~-~; i~: 12~-:'-::~ 

Recita13 in documents affecting 
property and L1 ancient documents, 
The ancient documents rule was lI!ade 
R. separate sucdivision by sub­
sequent Ccmmission acticn. 

hfter further consideration; the Cen-mission ",,-,ermined that Rule 64 

should apply only to subdivi3ions (15) and (29) of "ule 63. The Southern 

Section reacted to this decision 113 f0110>lS: 
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It ,ras noted thg,t the Cwmission, at its December 10, 1959, 
IT,eeting, apparently had reversed itself and hn(~ voted 'co eliminate 
reference in Rule 64 to the follm,ing subdivisions of Rule 63 '.hich 
relate to the admissibility 0::" certain ,.,ritinc.;s: namely, (16), (17), 
(18), and (19). The members '.;ere at a loss to understand the reason 
for such C:elctions by the COI!lEission. The feeling of the section was, 
except for business records C'hich ordinarily are difficult to obtain 
'.,ithout a subpena), ,·rritings uhich are made admissible by any approp­
riate subdivision of Rule 63 c~JOuld be delivered to the adverse party 
a reasonable time before trial. The southern sectien, therefore, 
cpproved Rule 64 in the fol101;ing form: 

[Rule 64 revised to appl:rco subdivisions (15 ) "hrough (22), 
inclusive, of Rule 63 and to sul;division (29) of Rule 63.] 

The ninutes of the meeting uhere this decision of tIle Southern Section "as 

reconsidered and reaffiraed state: 

Rule 64 "as reapproved in the sarr:e revised forn that the 
southern section had approved at the January 25, 1960 meeting. 
It appears to the southern section that the philosophy of Rule 
64 is that '.!hen a party "ants to offe:c a 1·/ritic::; 1o'hich is a 
copy and not the original, a copy of the >rriting that ;,e intends to 
offer should be submitted toche adversary in ndvance of trial so 
that full opportunity is giveni;e compare the copy uith the original, 
that this philosophy is sound, presents no har(,ohip, and is in the 
interests of full discovery; 'chat, therefore, rL'le 64 should make 
reference to the >rritings refen'ed to in sul;dLisions (15) to (22) 
inclusive, and in subdivision (29) of Rule 63. 

'The Commission's reconsideration of Rule 64 and the decision to limit 

the application of the rule to 'rri'Cin:;s admissible only under subdivisions 

(15) nnd (29) of Rule 63 ."as the result of the feaJc that Rule 64 1-lould 

operate to prevent impeachment by ',\So of the various types of "rritings 

covel"ed by the other sul;divisions fc-rrlerly subject to Rule 64. 

At a subsequent meetil10, the staff }Jointed out tloa"c there "as some 

inconsistency in the action of the Cc~1ssion in so limit inc Rule 64. As 

so 2-imited, an original official record "/as required to be served under 

Rule 64, but a copy of the same record 1{as admissi-clc uitl10ut such service. 

A record of an action by a public official '-las requi:ced to be served under 
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Rule 64, but a.."l official repor" of an action by conDone ot~er than a public 

official uas not subject to this l'l:C1.!.uirement. A rcro:ct of a marriage 

performed by a judge uas inadmissi-',-'="€ unless Rule 61.- 'Jas c8mplied l.'lith, 

but a report of' a marriage perfcrrr_cd by a .w.inister 'iiaS ndnissible uithout 

complying '"ith Rule 64. 

I~fter considering this inconsistency, the CClBllissicn determined to 

dele'Ge Rule 64 entirely. This decision >las made because it "laS concluded 

that the modern discovery procedcTes provided adequate protection. In 

addition, the CCIIInission <las influenced by the fact that tllere is no 

requirement like Rule 64 under e;,isting California 1m:. 

The State Ear CCIIIni ttee finally a::>reed to the l~eletion of Rule 64. 

Discovery in criminal cases. The Ccrrmission "ecide(~ ~to reconsider ltS 

action on Rule 64 after receivinG sClee ccrrurents upon the tentative recc=en­

dation that pointed out that the reason given in thecentative reccmmendation-­

discovery provides adequate proi;ec~'icn- -dces not apply in criminal cases. 

Some CCIIInissioners indicated tooc' the matter shoule te reconsidered in regard 

to civil cases as '"ell. IL orderc:,s;t. you might consider Rule 64 against 

the tackground of the e;{ist ing la'." '.:e sumoarize hcce the California la1-' 

relating to discovery in criminal C3.;:>ec ~ This. 3UIr.J."Jary ic based on Louisell, 

Moden1 California Discovery 395-40[: (1963). 

At the trial, the defendant has the right to iilspect any statements 

uhicll he has made to the prosecuticcc'l. The defendant :'as ~che right to inspect 

any staten:ents reade to the prosecution by any of the '.dtnesses against him. 

The defendant may discover documen~vs and tar.gible objects such as police 

reports, a narcotic register, photo:;raphs, etc., where he can make at least 

a pri.ma facie shoving that the thin:;8 sought ,Till be relevant and admissi'ble 
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as.evidence at the trial. The identity of informers can also be discovered 

by tJ:"e defendant where suc..lo information is pertinent to the defense or to 

the admissibility of evidence against the defendant. 

Prior to the trial, the defendant by motion rray inspect any statement 

which he has made to the prosecution authorities. He has been granted the 

right to inspect the statements of third persons to the prosecution even 

where there is no indication that the prosecution intends to use those persons 

as witnesses at the trial. Vetter v. Superior Court, 189 Cal. App.2d 1)2, 

10 caL Rptr. 890 (1951) (hearir:g denied). The defendant has been granted 

the right to inspect docurrents and tangible objects prior to trial. In at 

least one case he has been granted the right to inspect objects and documents 

that would not be admissible at the trial. Walker v. Superior Court, 155 Cal. 

App.2d 134, 317 P.2d :30 (1957) (inspection of State laboratory Report granted 

even though the report itself would not be admissible evidence at the trial). 

The defendant may discover the identity of an informer where such identity is 

reasonably necessary to his defense. 

The discovery rights granted the prosecution in criminal cases are 

somewbst more modest than those granted the defendant. Jones v. Superior Court, 

58 Cal.2d 56, 22 Cal. Rptr, 879, 372 P.2d 919 (1962), held that the prosecution 

could obtain a certain amount of discovery in a rape prosecution. The defendant 

moved for a continuance of the trial on the ground that he was impotent and 

needed time to gather medical evidence relating to this defense. Upon motion 

of the prosecution, the defendant and his attorney were required to make 

available to the prosecution the names and addresses of any physicians and 

surgeons subpenaed to testify on behalf of the defendant in regard to this 

defense, the names and addresses of all physicians who treated the defendant 

prior to trial, the reports of doctors or other reports relating to the question 
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of the impotence of the defendant, and all Xrays of the defendant taken 

irunediately following an injury he had suffered several years before. The 

California SUpreffi€ Court held that the trial court's order was too broad and 

could not be enforced. However, the Supreme Court said the trial"court"could 

order the defendant to reveal the nfuLes and addresses of witnesses he intended 

to call and to produce reports and Xrays he intended to introduce in evidence 

in support of his defense. Such a requirement would not violate the privilege 

against self-incrimination, it would merely advance the time at which the 

defendant would reveal the information. The case <ras, therefore, remanded 

for further proceedings in accordance with the Supreme Court's opinion. In 

People v. Lopez, 60 A.C. 171 (1963), the defendant, on motion of the prosecution, 

was ordered to produce the names ond addresses of persons the defendant 

anticipated calling as alibi witnesses, written statements or notes of state-

ments by such witnesses, and recordings, transcriptions of recordings and 

• written statements or notes of statements of witneeses who had testified at 

the preliminary hearing.. On appeal, the defendant objected that the granting 

of the order denied him a fair trial. The Supreme Court rejected the conten-

tion because the prosecution has a limited right of discovery. Moreover, 

neither the record nor the briefs indicated whether the information was 

actually furnished to the prosecution as a result of the order; hence, even 

if the prosecution had no right of discovery, the defendant ~s not in a 

position to complain of the order. 60 A.C. at 192-193. 

New Jersey recommendation. The Commission should note the action taken 

by the New Jersey Committee on Rule 64. The New Jersey version is as follows: 

Whenever a declaration admissible by reason of paragraphs (2), (3), 
(13), (15), (16), (17), (18), (19), (21), (22), (29) or (31) of Rule 63 
is a writing, the judge may exclude it at the trial if it appears that 
the writing was not made known to the adverse party at such time €IS to 
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prevent unfair surprise or deprive him of a fair opportunity to 
pre~are to meet it. 

The New Jersey Committee ccmn:ents 001 their proposal: 

Rule 64 as presented here . • • differs from the Uniform Rule as 
to language and also applies to a larger number of exceptions 
The purpose of the Rule is to provide against surprise and to give 
sUfficient opportunity for a01 adverse party to compare on a pretrail 
basis written hearsay of a seco~dary character against original records, 
etc. ~he rationale has been extended to include affidavits, depol'itions 
and several other forms of written hearsay as veIl. This should not 
unduly burden the proponent of the evidence, although it could be 
argued that the discove;ry. procedures already in effect sufficiently protect 
adverse parties against surprise. Rule 64 should remove s~e of the 
sting from hearsay rules that have been liberalized. As one lawyer 
remarked when suddenly confronted -with hearsay at the trial, 
"[Wle should have some opportunity to run it down." Ephraim Willow 
Creek Irrigation Co. v. Olson, 70 Utah 95, 106, 258 P. 216, 220 (1927). 

The subdivisions listed in the lIew Jersey proposal are (2) affidavits, 

(3) former testimony, (13) business records, (15) official records, (16) vital 

statistics records, (17) copies of official writings, (18) marriage certificates, 

(19) property records, (21) judgT.ent against person entitled to indemnity, 

(22) judgment determining public interest in land, (29) recitals in dispositive 

instruments, and (31) learned treatises, 

Recommendation. In the light of the Jones and Lopez cases, Rule 64 

could be made applicable in criminal cases- It does not require the defendant 

to disclose anything, it merely provides that he must give advance disclosure 

if he is going to disclose the natter at the triaL. 

The Commission I 6 prinCipal concern with Rule 64 was over the use of 

hearsay evidence for impeachment pUTFoses. You will note that the New Jersey 

Committee omitted subdivision (11 pretrial statemen':;s of witnesses, a.nd 

subdivisions (6), (7), (8), and (9) relating to confessions and admissions. 

These are the principal ~ource of impeaching material. On occasion, of course, 

Borne of the other matters listed can be used for impeachment purposes, but if 
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the n:atter js 21so admissible unjer s,-,cdivisicn (I), (6), (7), (8), or (9); 

th2 evidence is admissible ,rithout regard to t:1e requirements of Rule 64. 

The rr.atters omitted from the Ne" .Jersey version of Rule 64 art as follows: 

(4) spontaneous declarations; (5) dying declarations; (10) declarations against 

interest; (12) state of mind; (14) absence of business record; (20) judgffient 

of previous conviction; (23) (24) (25) (26) (27) (28) family history staten:ents 

and reputation evidence; und (30) cc~ercial lists, 

The reason for the exclusion of subdivision (4) and (5) is apparent: 

such statements are not likely to be in writing. The reason for the exclusion 

of subdivision (10) and (12) is not so apparent. Subdivision (14) cannot 

consist of a writing. The reason for the exclusion of subdivision (20) is not 

apparent, for it appears indistinguishable from other judgn:ents such as those 

listed in subdivisions (21) and (22). The exclusion of reputation evidence 

is readily understandable, for reputation evidence is generally not in writing. 

The exclusion of family history staten:ents that are in writing, however, is 

difficult to understand. The reason for the exclusion of commercial lists is 

not apparent. 

If the principle underlying Rule 64 is sound, ue think it should be 

extended to the fol101fing sections in the tentative hearsay statute: 1251 

(recorded recollection), 1252 and 1253 (forffier testimony), 1263 (declaration 

against interest), Sections 1264-1267 (sta~e of mind), 1269 (business record), 

1271 (report of public employee), 1272 (vital statistic report), 1273 (copy 

of writing in public custody), 1274 (certificate of absence of public record), 

1275 (certificate of rrarriage), 12eC (recorded docun:ents), 1281 (judgment of 

previous conviction), 12e2 (judgn:ent against person entitled to indemnity), 

1283 (judgment determining liability of third person), 1284-1287 (family 
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history statements and reputation of family history among members of the 

family), 1288 (community reputation), 1289 (staterrent concerning boundary 

by person with personal knowledge thereof), 1290 (reputation as to character)} 

1291-1292 (recitals in dispositive tnstrurr:ents and anc~ent documents), 1293 

(cemrr.ercial lists), 1294 (historical works, scientific beoks, etc.)' and 12;5 

(hearsay evidence n:ade admissible ty other statutes). 

We have omitted 1250 (prior inconsistent apJ[ prior consistent statements) 

in order to retain the right to impeach without giving advance warning. 1254 

(spontanecus statements) and 1255 (dying declarations) are excluded because 

the nature of the staterrents involved indicates that they are unlikely tc be 

in writing. Sections 1256-1262 are excluded for the SaIr.e reasons that prompt 

the exclusion of prior statements of trial witnesses. So far as the remainder 

of the hearsay exceptions are concerned, we see little reason to distinguish 

one form of written hearsay from another. If it is a good idea to require 

pretrial disclosure of written hearsay that is to be relied on at the trial, 

all of the rratters listed should be included. 

In scme cases a rule requiring pretr1hl disclosure of the listed hearsay 

would preclude effective impeachment. For example, a rrarriage 8ertificate or 

public record of a rrarriage in some out of the way place could be effectlve1:-

produced after a witness or party j,as testified that he or she was never 

married. We think, however, that it is more likely that such evidence would 

be used affirrratively to prove one's case rather than to attack the other 

party's case. When used affirmatively, it would be desirable for the other 

party to have advance warning so that the hearsay CGuld be checked. 

So far as civil cases are concerned, it rray be that the discovery tools 

available provide a party with adequate protection. The defendant in a 
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criminal case has a considerable array of discovery tools available to him. 

In the light of the Jones and Lo~ez cases, the ~rosecution may be able to 

protect itself against docur.:entary hearsay evidence; but the scope of the 

prosecutic~ts right to discovery is still scmewhat uncertain. 

On balance, we think URE ~~le 64 p=escribes a desirable rule and a 

provision similar thereto should be incorporated in our statute as Section 

1203. It should be rr£de applicable to the sections listed above. 

Joe Ball amendment. 

Subdivision (bJ of Section 1271 contains the provision first recommended 

by Commissioner Ball when the Commission was considering evidence in eminent 

don:ain cases. 'I'he subdjvision provides that a public employee whose written 

report is admitted under a hearsay exception may be called as an adverse 

witness and cross-examined as to the subJect matter of his staten:ent. The 

Corunission asked the staff to consider what other exceptions to the hearsay 

rule such a provision might be wsde applicable to. 

We think such a rule might be wnde applicable to Sections 1254 (spontaneous 

statements), 1264 (state of mind), 1266 (statement of previous symptoms), 

1269 (business recordS), 1271 (report of ~ublic employee), 1272 (report of 

vital statistics), 1274 (certificate of absence of public record), and 1275 

(certificate of marriage). We would include in this list declarations against 

interest but for the fact that we have provided that such statements are 

1~~dmissible unless the declarant is unavailable as a witness. We have 

exeluded from the foregoing list all exceptions based on the unavailability 

of the declarant as a witness. 

Section 1204. 

Section 1204 is the same in substance as our liRE Rule 66.1. We have 

a similar statute in our privileges division, Section 920. 
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Suggested additional section. 

Our declaration against interest section (1263) contains a provision 

that the statement is inadmissible against the defendant in a criminal action 

unless the statement would be admissible under Section 1256 (the confession 

rule) against the declarant if he were the defendant in a criminal action. 

Should this provision be made gecera1- That is, should it apply to all hearsay 

exceptions? 

Section 1250. 

Section 1250 is the sarr.e as our URE Rule 63(1)(a), (b), as revised at the 

February meeting. 

Section 1251-

Section 1251 is the same as our URE Rule 63(1)(c). 

Section 1252. 

This is the same as cur URE Rule 63( 3). "Former test1rr.ony" is defined 

here, however, instead of in the definitions. We have defined the term here 

because it is used only in Sections 1252 and 1253 and is an artificial definition. 

The definition appeared in our URE Rule 62(8). 

Section 1253. 

Tbis is the same as our URE Rule 63(3.1). 

Section 1254. 

This is the same as our URE Rule 63(4). 

The Senate Subcommittee considering our recorrmendations expressed same 

concern that subdivision (b) does not require that the statement purport to 

state what the declarant was ~erceiving. Co~are the language of subdivision 

(a)(l). T'he objection "as made, however, after a quick look at the section 

and without thorough consideration. rte last line of the section requires 
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the statement to narrate, describe or explain the act, condition or event 

being perceived by the declarant. Should the language be modified to 

correspond more closely with subdivision (a)? 

Section 1255. 

'I'his is the san:e as our URE Rule 63( 5). 

Section 1256. 

This is the sarr~ as our URE Rule 63(6) as revised at the February 1964 

meeting. 

Section 1257. 

This is the same as our URE Rule 63(7). 

Section 1258. 

This is the same as our URE Rule 63(8)(b). 

Unless a general section applicable to all hearsay exceptions is approved, 

perhaps a provision should be added to Section 1258 providing that the hearsay 

referred to is inadmissible against a criminal defendant unless it meets the 

requirements of Section 1256. California, like most other jurisdictions, 

does not rrRke an admission by silence inadnissible because it was made while 

the defendant was in police custody . WITKIN, CALIFORNIA EVIDENCE 267 (1958). 

.£!::' l-!A'IT. 27:13-14 (R.S.V.) ("Then Pilate said to Um, 'Do you not hear how 

many things they testify against yeu?' but he gave him no answer, not even to 

a single charge ") . .. . 
Sect ion 12 59. 

Section 1259 is the same as our URE Rule 63(8)(0.). 

Section 1259 relates to admissions by agents that were authorized to be 

rr.ade. SEfctions 1260 and 1261 also relate to admissions by asents. 

Both Sections 1260 and 1261 have a ~rovision requiring evidence of the 

-17-



requisite relationship to be intrcduced before the admission is introduced. 

The judge, however, may vary the order of proof. In contrast, Section 1259 

says nothing concerning the oruer of proof. The problem is the same, and 

under existing law the general rule is that the agency must be shown first, 

but the judge nay alter the order of proof. CODE OF CIV. PROC. § 1870(5) 

provides: 

After proof of a partnership or agency, the act or declaration of a 
partner or agent of the party, "ithin the scope of tJ::e partnership 
or agency, and during its existence [is admissible). 

Notwithstanding the phrase "after proof", the admission nay be admitted subject 

to its being stricken out if noc connected up. Brea v. McGlashan, 3 Cal. 

App.2d 454, 467, 39 P.2d 877 (1934). 

We recommend, therefore, that a provision similar to subdivision (d) of 

Sections 1260 and 1261 be added to Section 1259. 

Should the words "the staten:ent" be substituted for the remainder of the 

sentence following the word "make"? Should "expressly or iInpliedly" be 

inserted before "authorized"? 

Section 1260. 

This is the same as our URE Rule 63(9)(b) as revised at the February 

meeting. 

Subdivision (c) of Section 1260 came from the DRE. No California case 

has imposed· such a requiren:ent. 'The reason for the requirement in the URE 

was that the admissions were not limited to those in furtherance of the 

conspiracy. The URE abandoned the agency rationale for the conspiracy 

exception and n:ade staten:ents of conspirators admissible as admissions if they 

related n:erely to the subject n:atter. We have restored the traditional 

conspiracy exception. It is based on agency princiIles. Only those admissions 
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made in furtherance of the conspiracy are admissible. Bence, Section 1260 

is really a specific application of the rule stated in Section 1259. 1259 

does not have any requirerr:ents similar to subdivision (c). Because the rule 

as revised by the Cordnission deals with a specific t~~e of authorized admission, 

and not statements of conspirators generally, we recOIunend tbat subdivision (c) 

be deleted. 

In subdivision (d), we recon:rcend that tbe phrase "proof of the existence" 

be changed to "evidence sufficient cO sustain a finding of the existence". 

The judge does not have to be persuaded of the existence of the conspiracy. 

Rule 8, as revised by the Ccrr:mission so indicates. To avoid any apparent 

inconsistency, the word "proof" should be revised as indicated. 

Section 1261. 

This is the same as our URE Rule 63(9)(a) as revised at the February 

n:eeting. 

We do not recomrr:end the deletion of subdivision (c) here as we did in 

Section 1260. The theory of admissibility is different. Authorized admissions 

of agents, partners, and employees are covered by Section 1259. Section 

1259 covers existing law. Section 1261, therefore, has independent significance 

only insofar as those statements of agents, partners, or employees are 

concerned that they were not authorized to r.-.ake. 'Iobe theory is that an 

agent or employee would not be likely to lIake an untrue staterr:ent adverse to 

his employer's interest during the continuance of the agency or employment 

relationship. These statements, therefore, are admitted because of the 

circumstantial guarantee of trustworthiness. Authorized admissions, on the 

other hand, are admitted 'cecause it is the party himself (through the agent 

or employee) who made the staterr:ent. Circumstantial evidence of trustworthiness 
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is an irrelevant consideration so far as authorizeJ. admissions are concerned. 

Because the statements in Se etion 1261 are admitted because it is believed 

they are trustworthy, it is not "clnreasor:able to require that the staten:ent 

be rrade upon l'ersor:al kno"ledge and not in terms of opinion. 

The Senate Subcarrmittee expressed san:e concern over this section. They 

expressed the vie" that it is based on an unrealistic theory. Employers 

and employees deal with each other at arm's length. Frequently, there is 

no particular feeling of loyalty beD,een them. Frequently, there is 

animosity between them. Hence, the mere fact that a person is employed 

by another provides no guarantee that he will say only true things concerning 

the subject rratter of the employrr.ent. 

Section 1262. 

This is the same as RURE 63(9)(c). 

Subdivision (c) of this section is not existing law. It is suggested 

that the following be substituted for subdivisions (b) and (c) of Section 

1262: 

(b) The statenent would be admissible if offered against 
the declarant in an action upon that liability, obligation, or 
duty. ' 

The revision expresses more accurately the existing law as found in 

Section 1851 of the Code of Civil Procedure which provides tl:at "whatever 

would be the evidence for or against such person is prirra facie evidence 

between the l'arties." 

Section 1263. 

This is the same as RURE 63(10) as rev~sed at the February rneetir.g. 
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Subdivision (c) does not permit a declaration against interest 

made while a person is in custody to ce admitted in a criminal action 

unless it would be admissible against the declarant if he "Were the defer.dant 

in a criminal ac"tion. There seems to be no reason for limiting this 

subdivision to statements rrade "hile in custody. Sta terr.ents taken in 

violation of constitutioPBl guarantees should be excluded even though 

not rr.ade while in custody. vie suggest that subdivision (c) be revised to 

read: 

(c) A statement is not rr.ade admissible by this section 
unless the state14ent ,muld be admissible under Section 1256 
agalnst the declarant if he "Were the defendant in a criminal 
action. 

The staff suggests that paragraph (3) of SUbdivision (bJ be deleted. 

This requirement--that the declarant is unavailable as a witness--would 

change existing law. The statements admissible under Section 1263 are 

probably more reliable than testiD:ony on the stand. Moreover, the san:e 

statement will be sho"Wn if the declarant is a "itness; unless he repeats 

it on the stand, it will C014e in as a prior inconsistent statement. 

Section 1264. 

This is the same as RURE 63(12)(a). 

Sections 1264, 1265, 1266, a~d 1267 do not apply to statements 

"made in cad faith". The Sena t.e subcorr.mi ttee raised a quest.ion concerning 

t.he n:eaning of t.his phrase. The ccror.ittee "cndered whether it is intended 

to mean anything different. from Section 1285(b): 

This section does not rr.ake a staterr.ent admissible if the state­
ment "as made under circumstances that the declarant in making 
such a statement had rr.ot.ive or reason to deviate from the truth. 

Professor Chadbourn (at pages 513 and 514 of the Hearsay study) indicates 

that the phrase rray mear. that tee statement rr.ust. ce !Lade "withcut any 
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obvious motive to misrepresent" and II i~ a r:.aturs.l :rr.anner end not ur.der 

circumstances of suspicion." Professor Chadbourn quotes Professor 

McCormick to the effect that the phrase protably requires t.he trial judge 

to consider the circumstances of the de clara t.ion and to determine "whether 

they were uttered spontaneously or designedly wit.h a view to n:aking evidence." 

I:f this phrase means the sance thing as Section 1285( b), the language 

of Section 1285(b) should Joe inserted in each of these four sections in 

lieu of the "cad fait.h" language. Should there be such a requiren:ent in 

Sect.ion 1267 at all? 

Section 1265. 

This is t.he same as RUBE 63(12)(b). 

Section 1266. 

This is the same as RURE 63(12)(c). 

Section 1267. 

This is the same as RURE 63(12)(d). 

Section 1268. 

This is the substance of the hearsay exception approved at the 

February meeting. It provides an exception to permit repeal of t.he Dead 

Man Statute. 

We suggest. that this section ce revised to read: 

1268. A statement is not rrade inadmissible by Section 1200 
when offered [fR-aR-a€~~~H-aGa~R8t-aRJ by the executor or adminis­
trator in an action against him upon a claim or derrand against the 
estate of the declarant l ~5-F.et-Es~_e-4F.ai!F.:~66H±e-6J'-ge€M_eEl-SgS>l J 
if the staten:ent was rrade upon the personal knowledge of the 
declarant and in good faith at a time when the matter had been 
recently perceived by -h1.."l and ,.,hile his recollection was clear 
and when the declarant in making such statement had no n:otive 
or reason to deviate :rcm the ~ruth. 
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The revisions of this section are cased in part on URE Rule 4(c). These 

revisions chould rrnke the sectien more acceptable and provide some guarantee 

of trustwor-t;hiness tl::at is not nm, provided by the section. 

Section l269. 

This is the same as RURE 63(13). 

Section 1270. 

This is the s~e as RURE 63(14). 

Section 1271, 

This is the same as RURE 63(15) as revised at the February meeting. 

We suggest that the following sentence be added to sucdivision (b): 

"A writing otherwise admissible under this section is not inadmissible 

because the public employee who rrade the writing is ur",vailable as a witness." 

Section 1272. 

This is the sarre as RUBE 63(16). 

Section 1273. 

This section is the sarre as RURE 63(17)(a) as revised at the February 

meeting. 

We believe that this section is defective. When a copy of a public 

record is offered, the copy is a statement by the copyist asserting that 

its contents are the same as the original record. If the copyist testifies 

at the hearing, there is no hearsay problem. However, if the statement is 

"made other than by a witness "hile test~fying at the hearing" and is 

"offered to prove the truth of the rca.tter stated" (i.e., t)O",t the original 

record states what the copyist says it states), it is hearsay. 

'l'n VhR.t, Qv+ . .,nt should tl'e Learsay of copyists of official records be 

admissible? 'I'he URE Rule 63(17) stated that any "writbg purporting to 

be a ccpy of an official record" is adl'llissible if authenticated as 
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Provided in Rule 68 (new Sectien 1412). The words "pur"portbg to be" 

were, no doubt, intended to ~ean the state~ent of the copyist is admissible 

under the hearsay exception provided in what is now Section 1273. 

To meet this problem, we suggest that Section 1273 be revised to read: 

1273. A statement that a writing is a copy of a writirs 
in the custody of a public employee is not made inadmissible by 
Section 1200 when offered to prove that the copy is a true copy 
of the writing in the custody of the public employee if the 
statement meets the requirements of Section 1412. 

The requirement that the staten:ent rr.eet the requirements of Section 1412 

is not essential. It rr.ay be a helpful cross reference to the pertinent 

authentication section, however. 

Section 1274. 

This is the same as RUBE 63(17 )(b) as revised at the February n:eeting. 

It might be helpful to provide a cross reference to Section 1413 

(forrrerly Rule 69) in this section by adding at the end "if the writing 

meets the requirements of Section 1413." 

Section 1275. 

This is the srute as RURE 63( 18). 

Section 1280. 

This is the sarr£ as RURE 63(19). 

The word "docun:ent" is used in the first line. Should the word 

"writing" be eubstituted? 

There is a further problem in connection with Section 1280 that arises 

out of the codification of Section 1451. The language of the two sections 

should be conformed when they are intended to n:ean t:te sarre thing. This 

problem, however, together with other problems relating to the proof of 

public writings and records, viII be presented to you by a later merro. 
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Section 1281. 

This section was approved at the February meeting. 

Vehicle Code Section 4C834, onacted at the 1963 session, provides: 

A judgment of conviction for any violation of this code or 
of any local ordinance relating to the operation of a motor 
vehicle or a finding reported 1L~der Section 1816 shall not 
be res judicata or constitute a collateral estoppel of any 
issue determined therein in any subsequent civil action. 

Should Section 1281 be subject to Vehicle Code Section 4c834, or should 

Vehicle Code Section 4c834 be made subject to Section 1281? 

The Vehicle Code section was eDacted to prevent plaintiffs from 

relying on judgments convicting the defendants of Vehicle Code violations. 

Whether plaintiffs could do so in the absence of the Vehicle Code section 

is uncertain. Teitelbaum Furs, Inc .. v. Vominion Insur. Co., 58 Cal.2d 

601, held that a person convicted of a crime was estopped frem bringing 

an action against another based on the same occurrence. It did not deal 

with the question whether a plaintif~ could rely on the judgnent as against 

Teitelbaum·, Professor Currie in an article entitled Mutuality of Collateral 

Estoppel: Limits of the Bernhard Doctrine, 9 STAN. L. REV. 281 (1957), 

argues that a judgr,ent against a defendant in one case cannot be used to 

conclusively establish the facts determined in favor of a plaintiff in 

another case. He states, "I predict with confidence that the Supreme 

Court of California will ~ot held that the fOrffier judgment is res judicata 

in these circumstaDces." at page 285. His r:osition is that the Bernhard 

doctrine of collateral estoPr:el can be asserted defensively but not 

offensively. 

A recent case, Newman v. Larsen, 36 Cal. Rptr. 883 (1964), held 

contrary to Professor Currie's thesis. A defendant found guilty of 
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aggravated assault \las sued for civil daltages on the basis or" the assault. 

The court held that the defendant \las conclusively bound by the criminal 

judgment against him. The opinion, however, dces not discuss the Currie 

article nor the iltplications of the cases cited and discussed. in the Currie 

article. We do not knmr whether a hearing was requested in the case. 

Whatever the fate of the Teitelbaum doctrine, ·l~~:i.;::le Code Section 

40834 prohibits the use of vehicle convi~tions for reG judicata or collateral 

estoPI'el. Section 1281, however, merely makes felony conviction evidence; 

hence, there is no technical inccr.s~stency. Shculd 1281 be revised to indica~p 

that it applies notwithstm,dir.gtne 7ehicle Code, or' should. the evidentiary 

use of vehicle convictions be prohibited also? 

Section 1282. 

This is the same as RURE 63(21). 

Section 1283. 

This is the same as RURE 63(21.1). 

Section 1284. 

This is the same as rtURE 63(23). 

Section 1285. 

This is the same as EURE 63(24). 

Section 1286. 

This is the same as RURE 63(26). 

Section 1287. 

This is the same as RURE 63(26.1). 

Se ction 1288. 

TIlis is the same as FURE 63(27) as revised at the February meeting. 

Section 1289. 

This is the same as EURE 63(27.1). 
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Section 1290. 

This is the same as RURE 63(28). 

Section 1291. 

This is the same as FURE 63(29). 

Section 1292. 

This is the same as FURE 63(29.1). 

Section 1293. 

This is the same as PURE 63(30}. 

Section 1294. 

This is the same as EURE 63(31). 

Section 1295. 

This is the same as SURE 63( 32). 

There are other ~.atters with respect to the proposed statute sections on 

hearsay evidence that we ,rill raise in a memorandum prepared for a future 

meeting. 

Respectfully submitted, 

John H. DeMou1ly 
Executive Secretary 

Joseph B. Harvey 
Assistant Executive Secretary 
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