First Supplement to Memorandum 6L-29
S:hject: Study No. 34(L) - Uniform Rules of Evidence (Article ITI. Presumptions)
This supplement discusses the need for Section 664 in the light of the

dé‘facto officer doctrine and the reason thet Section 665 is worded the way
it is.

Siotion 664

The de facto officer doctrine has heen summarized as follows:

The de facto doctrine in sustaining official acts is well
established. Present a de Jure office, "Persons claiming to¢ be
public officers while in possession of an office, ostensibly
exercising their function lawfully and with the acquiescence of
the public, are de facto officers. . . . The lawful act of an
officer de facto, so far as the righis of third persons are
concerned, are, if done within the scope and by the apparent
authority of office, as valid and binding as if he were the

o Officer legally elected and gualified for the office and in full
posgession of it." . . .

It 1s likewise established that the right of a de facto
officer to an office cannot be collaterally attacked. . . . A
right to bold office may not be collaterally attacked by &
challenge to the official acts performed by the person holding
auch office. [In re Redevelopment Plan for Bunker Hill, 61 Adv.
Cal. 1, 22 (1964).]

California Jurisprudence summarizes the doctrine as follows:

To protect those who deal with apparent incumbents of offices
under circumstences that would lead men to suppose they are
jegal offlicers, the law velidates their acts as to the public
&nd third persons on the ground that, as to them, they are
officere if not in fact though de jure, and that public policy
requlres that their acts be considered valid. [41 Cel. Jur.2d

113.]
A better understanding of the doctrine can be obtained from a consideration
of the specifics of the cases rather than the generalities set forth above.

Tn People v. Sassovich, 29 Cal. 480 (1866), the defendant was convicted of

irder. The judge had been appolinted to the court by the Covernor. The defend=n



gontended that the Qovernor had no authority under the constitution to appoint
the judge. The court said that the defendant's contention wae without merit.

The person who filled the office of Judge at the time this case
was tried was appointed and commissioned by the Governor under
and in pursuance of the provisions of the Act in question. He
entered therefore under color of right and title to the office,
and became Judge de facto if not de jure, and his title to the
office cannot be guestioned in thie collateral mede. . . .

Hig title can aly be questioned in an action brought directly
for that purpose as provided in the fifth chapter of the Practice
Act. The acts of de facto officers mmst be held valid as
resggcti the public and the rights of third persons. [23 Cal.
at 44d5.

People v. Hecht, 105 Cal., 621 (1895), was a proceeding in quo warranto

attacking the authority of the San Francisco Board of Freehiwlders to hold office.
ihe complaint wvas based on the fact that two of the elected members, I. W.
gellman and W. B. Bourn, were lneligible to hold office because they had oot
;een residents of Ban Francisco for a sufficient length of time. The complaint
elaimed that the remaining members of the Board of Freeholders could not condurt
business as there was not a legally constituted board of fifteen members, and
the complaint claimed that the acticons taken in which Hellman and Pourn
participated were void. The trial court decided the matter adversely to the
camplainant on demrrer. ‘The Supreme Court held that the facts alleged showed
Bourn and Fellman to be disqualified and the demurrer should have been overruled
gnsofar as it attacked their right to hold office. However, the Supreme Court
geld that the remainder of the elected members could- constitute the board and
fﬁat any actions taken by Hellman and Bourn prior to the atiack on thelr right
éﬁ hold office would be valid under the de facto officer doctrine.

They were de facto officers in the discharge of the duties of a

de Jure office, and as such their acts while they remained such

were as valid and binding as those of de jure officers, [105
Cal. at 629.]
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In Town of Susanville v. Long, 144 Cal. 362 (19GLk), +the city sued to

recover a business license fee. The defendant claimed the oidinance suthorizirg
the fee was void because the trustees of the town were not the rightful holders
of office. The court answered the contention by saying that the "trustees were
at least officers de facto when they passed the ordinance” 14l Cal. at 365.

The law provides machinery for trying the title to an office in an
action in which the officer 1s a party, and the right to the office

is the question inveolved. To allow every person pro-ecuted for the
violation of an ordinance, in the proceedings in which he is prosecuted,
to question the legality of the formation of the municipal corporation,
or the title to office of lts various officers would lead 1o endless
confusion, and embarrass the govermment of such municipal corporation.
{144 Cal. at 365.)

In Matter of Danford, 157 Cal. 425 (1910), Danford was disbarred by a

Judgment of the Superior Court. He attacked the judgment on the ground that the
Judge was not a citizen and, therefore, was disgualified to be a Jjudge. The
Suprene Court said that the motion attacking the Jjudge was, on its face, without
merit for the judge was at least a de factc officer. His authority could not bc
attacked ccllaterally by motion to set aside his judgment.

In Clark v. Clty of Manhattan Beach, 175 Cal. 637 (1917), plaintiff

property owner sought an injunction to prevent the sale of municipal bonds.

The plalntiff attacked the election at which the sale of bonds was approved on
thr ground that some members of the election board were not qualified because
they bad been city employees within ninety days preceding the election. The
validlty of the election was uphel? on the ground that the mambers of the board
were at least de facto officers.

Oskland Paving Co. v. Donovan, 19 Cal. App. 488 (1912), was an action to

enforce a street assessment lien. The act under which the improvement was made
required the superintendent of streets to perform certaln acts suthenticating that
the work had been done and making up the assessment roll. The superintendent -~
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streets of Oakland was given a sixty-day leave of absence during which the work
in guestion was performed. The requisite acts on the part »nf the superintendent
of sireets were performed by a person wino had been named by the City Board of
Public Works as acting superinteandent. The defendant property owner contended
that the act in question required the superintendent of sitreets to perform the
requisite acts. There was an incuubent of that office, hence, taere could be no
de facto incumbent of the office. Uhe Distriet Cowrc of Appeal discusses the
de facto doctrine at length. The opinion holds that the de facto officer
doctrine applies because the acting superintendent wvas in full possession of
the office, was performing the duties of the office, vas holding himself out to
the vordd apd was reputed to be legally exercising tiue duties, and to every
sppearance was the superintendent. The rights of the plaintiff contractor
cannot be made to depend upon tﬁe pover of the Beoerd of Public Works to appoint
an zcting superintendent. He cannot be required to investigete the incumbent's
title or authorlty to act.

It was sufficlent for plaintiff that it foumd im in possessicn of

the office and all its records, invested with its insignia, was

being treated and was regerded by the public as rightiully performing

the duties of the office. (19 Cal. App. at 495.]

The court describes a de facto officer as one where the duties of the
officer were exercised:

First, without a known appointient or election, but under such
circumstances of reputation or acguiescence as were caleulated
to induce people without inquiry, to submit to or invoke his
action, supposing him to be the officer he assuued to be;

Second, under color of a known and valid appointment or
election, but where the officer had failed to conform to some
precedent requirement or condition, as to take an cath, give a
bond, or the like;

Third, under color of a known election or appointment,
void because the officer was not eligible, or because there
was a want of power in the electing or sppointing body, or by
reascn of some defect or irregularity in its exercise, such as
ineligibility, want of power, or defect being unimown to the
public;
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Fourth, under color of an election or appointment by or
pursuant to a public unconstituticnal law, before the same is
adjudged to be such. [19 Cal. App. at 495.]
In order to evaluate the preswmption in Bection 664, it is necessary to
consider the cases that have applied the presumption in the light of the

principles set forth above.

The first case we have found that applies the presumption is Delphi School

Dist. v. Murvay. 53 Cal. 29 (1878). That involved a condemnation action brought

on behalf of the school district., '[hme commlaint allezed that the duly elected,
qualified and acting trustees for the district were Lringing the action 1n the
nante of the district., The answer cenied that the officials were the duly
elected, qualified and acting trustees. The trisl court found that they wvere
acting as trustees, but there was no sufficient evidence of the election of
thiree members of the board. The trial court therefore found that they were

not de jure trustees of the school district and gave judgment for the defendant.
The Dupreme Court held that the finding that they rere acting as trustees gave
rise to a presumption under Code of Civil Procedwre Section 1963{14) that they
were the de jure officers. The court also said that the preswmption "was, of
course, disputable iIn its character, and might have been met and overcome by
other evidence." But since there was no contrary evidence, the lower court was
wrong in giving judgment for the defendant.

The de facto officer doctrine, if it had been invoked, would seem to have
been applicable, There was no need to inveke the CGisputable presumption in the
case, The de facto doctrine conclusively establishes the validity of the action
of the trustees in bringing the action. The authority of the trustees should be
attacked in a quo warranto action not collaterally in the condemnation actlion.

People v. Otto, 77 Cal. 45 {1888), was an action against the sheriff and

the sureties on his tond for certain taxes collected by the sheriff in his capsei®-
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as tax collector that were not paid over to the cowunty. Judgment was given on
tie pleadings. The defendants admitied that the taies in question were collected
by a person acting as undersheriff. The court said, "there being no allegation
that e wrongfully acted as such, it may properly be inferred that he was de
Jure as well as de facto the undersheriff of defendant Otto."” The court cited
the presumption in subdivision 1% of Section 1963 of the Code of Civil Procedure
in support of its statement, The court concluded that the undersheriff had the
autinority to collect the taxes in question in the name of the defendant sheriff
g0 as to bind the sheriff and his bondsmen. .

People v. Ah lee Doon, 97 Cal. 171 (1893), was a murder case where the local

Judge was disqualified to sit. Yie Governor sppointed another judge from an
adjoining ~ounty to sit in the case. The visiting juige received the plea of
the defendant two days before the Governor's appointnent. No question was
raised concerning the judge'®s authority at the time of entering the plea, but
on appeal the defendant objected that the judge had no authority to act in the
case on the day the plea was received. The Supreme Court said:

It is true that the order of tLe Governcr, issued on January 12th,

conferred no authority to aet on the 10th. DBut Judge Murphy may

have been, and probably was, vresiding on the 10th by invitation

of Judge Angellotti. Such invitation would have conferred the

reguisite authority. . . » No question es to Judge Murphy's

authority was raisel at the time of entering the plea, and it

must be presumed that he was lawfully exercising jurisdiction.

(Code Civ. Proc., sec. 1963, subds., 14-16.) [97 Cal. at 177.]

It is difficult to see how the case is distinguishable from People v.

Sassovich or Ogkland Paving Co. v. Donovan.

In People v. Cobler, 108 Cal, 538 (1895}, the defendant was charged with

embezzling funds vhile he was a deputy county assessor for the County of Los

Angeles. He contended that there was no evidence that the assessor ever
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qualified by filing a bond and oath, and that there vas no evidence that he
hirself had ever filed an cath or Lond ay reguived ¢f a Ceputy. The cours
rejected the contentlons with the verds:

It was c¢learly shown that ¥r. Gray was acting as assessor of the
county of Los Angeles during the year 1898, and the defendant was
acting as his deputy. The lev presumes "that a person acting in a
public office was regularly epoointed to it," and "that official
duty has been regularly performed.” . . . If, therefore, the
defendant, while acting as deputy assessor, received as such officer
monies belonging to the county, and fravdulently sppropriated them
to his own use, he was guilty of embezzlement under the provision of
section 504 of the Penal Code.

The de facto officer doctrine might have been cited to preclude this collateral
attack upon the qualification of the county assessor. Apparently, it was over=-
locked,

In City of Monterey v. Jacks, 139 Cal. 542 (1503), the trustees of the ecity

conveyed the city's pueblc lands to Jacks and Ashley in payment of s legel fee.
Some years later the conveyance was attacked by the city for the reason, smong
others, that the persons purporting to act as trustees of the city and who
execubed the deed were never trustees. The Supreme Court pointed out that there
was anple evidence that the parties vho signed the ceed were the acting trustees
of the city, were known to bte such from common report, and hed transacted the
city's business for a considerable length of time. "ile think this evidence was

sufficient to establish that they wvere de facto oificers, and, this baving been

proven, their legal selection will be presumed until the contrary is shown. The

preswepbtion is indulged in that a person acting in a public office was regularly

appointed to it." Emphasis added. In view of the {inding that the trustees

were the de facto officers, the reraining language concerning the presumption
of regular appointment creates the erronecus impression that the validity of the

deed could be attacked by showing the wapt of legal authority in the acting
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trustees. The de facto officer doctrine would preclude such an attack.

In Pecople v, Howard, 72 Cal. “pp. 561 {1925), <the presumption of regular

appointment was cited 1o swupply the preof that a person vhe signed a certified
copy of a conviction and commitment +to San Quentin iras in fact the person
leselly appointed as the secretary of the warden. It seems likely that it
was unnecessary to cite the presumpsion. and, in any event. the Commission's
proposed Section 114 covers the situation presented in the case.

People v. Beal, 108 Cal.. App.2G 200, 239 P.2d O (1951}, involved the same

prouvlem presented in People v, Howard. A certifiec copy of the defendent's

prison record was admitted, and the defendant argued that there was no evidence
that the deputy director who signed the certifled copy was in fact the deputy
director. "As Klinger purported tc act as such it would be presumed prime facie
that he was a regularly sppointed deputy.” 108 Cal. App.2d at 205.

From the foregoing, it appears that most of the cases in which the preswmp-
tion has been cited could be decilded without regard to the presumption. The de
facto officer doctrine should have controlied the decision in most of these cases.
The presumption as to official seals and signatures in proposed Section 141k
prescribes the correct rule for the Howard and Beal cases, The only case in

which the presumption may have played any significant role is People v. Otio.

In People v. Obto, the question was not whether the persons vho paid their taxes

to the undersheriff had discharged their obligation to pay taxes. The de facto
ofTicer doctrine would have protected them on that issue. The question was

wvhether the undersheriff's actions were binding on the sheriff and his sureties

in the absence of a legal, de jure, appointment. The court assumed the legality

of the appointment under the presumption in Section 664 and went on to discuss

the liability of the sheriff's surelies for the actions of the de jure undersheriff,
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People v. Otto may be obsolete under existing law, Government Code Section

820.8 now provides that a public erployee is not liable for an injury caused

by the act or omission of ancgther. This secticon eliminates the former common
lair liability of some officers for the acts of their deputies, Deputies amd
officers are now customsrily covered by personel o blanket bonds. It is settled
that a bond for a particular officer 1s valid and enforceable whether the

of {lcer is a de jure officer or a de facto officer. People v, Hammond, 109 Cal.

38L (1895); Hill v. New Amsterdam Ceasualty Co,, 105 Cal. App. 156 (1930).

Accordingly, it appears that the presumption stated in proposed Section 664

mey e unnecessary. Its existence seems to have cavsed some courts to overlock

the de facto officer doetrine in ceclding cases that might nroperly have been

deciced under that doetrine. Perhans, this provision was esn inaccurate attempt

on the part of the 1872 drafters to state the de Tacto officer doctrine. In

any event, since we have found no case in whieh the presumption seems significant
asice frem the de facto officer docirine, we bhelieve the presumption can be

repealed.

Section 665

The Commission eonsidered the presumption that officiszl duty has been
repularly performed {Code Civ. Proc. § 1963-15) but passed over it without
action. Action was deferred so that it could be considered together with the
presumption that the law has been obeyed (Code Civ. #roc. & 1963-33). No sction
has been taken in regard to the "lair has been obeyed" presumption, either.

There are several different kinds of cases that arise under these statutory
provisions. A large group of cases cite the presumptions as various expressions

of the presumption against wrongdoing (§ 1963-1) or the presumption of due care




(% 1963-L). Another group of case:z cites the presurmiions as make-weights
in cases where a plaintiff, who hes the burden of proof anyvay, contends
that a judgment for the delendant is not supported Ly the evidence--the
presuwsption 1s used to show that there was evidence for the defendant.

Of course, the presumption here has no significance at all, The defendant
did not have to prove his case, the plaintiff tmd to prove his. All that
the court need find is that the plaintiff did not prove his case to a
sufficient extent so that no ratiorel juror could Gisbelieve it,

In reviewing the very large body of cases that have cited these
presumptions, we have discovered scme where the presumpticn seems to play
a significant role. Many of these are gethered in our :emorandum 64-2.
The presumptions seem tc be most iopertant in those cases vhere they are

invoked to sustain ordinances (Cownty of San Diego v, Seifert, 97 Cal. sob

{1593)), resclutions (City of Fatioral City v. Dunlop, 86 Cal. App.2d 380

(1543)), bond issues (District Bond Co. wv. Hilliker, 37 Cal. App.2d 81
) ) JY

(1540)), tex assessments {Crowell v, Harvey Investment Co., 128 Cal. App.

241 (1932)), ete.

Since cases of this sort are the only ones we have been able to find
in vlhich the presumption has played a significant role, we have revised
the presumption as stated in Section 665 to read:

hen official action has been taken, it is presumed that all
prereguisites te such action have been taken.

However, as we polnted out at the beginning of this part of the
memorandum, no action has been taken by the Commission either on the
presumption that official duty has been performed or that the law has

been obeyed.
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ile attach hereto an excerpt from Memorandum 64-2 that relates to
this matter.,

Respectfully submitted,

Joseph B, Harvey
Leslstant Executive Secretary
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15. That officisl duty has boen regulerly performed.

Class: Thayer presumption.

Ihe annctations indlicate that tils presumption is usuvally epplied to
susvain sope official acticn the wvalidity of whico 1s cdependent upon scme
prececing official action and there i no evidence as to whether the
preceding acticn was itzken or not. ‘ne presumption Is that, since someone
had the duty to take action, such zcticn was teken.

&% times, bowever, it is applied In the face of conflicting evidence.

For erasple, in City of WNational City v. Dunlop, 86 Cal. App.2d 380, 19k

P.2d 738 (1948), the city brought an ejectment action to compel the
defencant to leave a portion of a c¢ity street. The defendant assserted that
the preperty vwas not a city streeil, and relied on z resclution vacating
the strcet adopted by the eclty & fev »ears bafore. Uhe city contended the
resolution was veld for lack of rroper posting of notice of hearing on the
resolution. It produced an official who testified that it was his duty

to dc all of the legal posting for Iletional City, and to his knowledge the
reguisite posting was not done. The court, relying on the presumption,
helcé that the city had the burden cof proof and that the evidence it pro-
duced vas nobt sufficient to negative the presumption that some other

officisl did the necessary posting. The aprellate eourt affirmed a

.

udgiment of the trial court, made wichout a jury verdici; hence, the case
gives no real indication whether presumption affeets the bvurden of proof.

In People v. Ziemsen, 153 Cal. 307, 95 Pae. 863 {1908), the defendant

attacked the informstion on the growid that it was {iled hefore he had

veen held to answer by a magistrate. Hisz attorney teciified ihat he had

e
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seen -he complaint on the day the inlormetion was filed and that no
comaitment crder was affixed So it ac that btime; although, at the time

of trial sueh an crder, dated two deyz pricr te the information, was

arfized to the complaint. The judge tesiified thet ne hadé no independent
recollectlon but thought he signed tiic order two dayrs wuoicr to the informa-
tion because the order bore that date., The appellate court sustained the
trial court's refusal to set aside the informaticon in reliance on the
presumption. Agaln, however, since tle trial ccurt ves affirmed, little
clue iz given as to the effect of the presumpticn on the burden of proof.
Mcreover, the turden would probably hive been placed on the defendant
enyway, for hz was the movring party on the motion tc set aside the
information.

in People v. Metropoliten Sureiy Co., 164 Cal. 17L, 180, 128 Pac. 324

{(1912), the Supreme Court szid:
The presumption thet an offlcer has performel his official

cuty is, at best, "weak and inconclusive” . . . , and whatever

Torece it possesses would seen To vanish upon proof that the

perticular duty in question . . . had in fact becn viociazted.

The foregoing tends to indicate that the presumpuion should be class-
ified ng & Thayer presurpticn, cdisappesring frcm the case whsn any contrary
eviderce sufficient %o warrant 2 Tiacing is introduced.

There are, however, consideraticns pointing the other wey. The pre-

sumption is used to sustain resolutions (the Hational City case, above),

erdinznces (San Diego County v. Seiferi, 97 Cal. 59%, 32 Pac. 864k (1893)}),

bond issues (District Pond Co. v. Hilliker, 37 Cal. .vpp.2d 31, 93 Pp.2d 782

(1940} ), tax assessments {Crowell v. Harvey Iav. Co., 128 Cal. App. 241,

17 F.2¢ 189 (1932)), and similar matiers of great public cclicern. The
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public interast in the stabiliiy cf the listed matters would tend to
indicate %ihat the persocon attacking the officiel action should have the
burden of persuasicn on the ilssue--the offieclal action should not be
upset unless the trier of fact is persuaded that it shovld be. Then, too,
the inference that an action was taker because there was a duty to take
action does not seem too strong. Heacz, there seems to be consicerable
Justification for classifying the preooumption as a bHorgan presumption.
The Commission should be aware ol gome of the osuer spplications of

the presumption; too. The presumpition has been applis ©o sustain the
validity of arrests when there has been no evidence that the officers were

proceeding without a warrant cor without reascnable causcz. People v. Farrarsa,

46 Cal.zd 269, 294 F.2¢ 23 (1956); Deople v. Beard, U6 Cal.2d 278, 294 P.2d

26 (1£55); Pecple v. Citring, L6 Cal.n 284, 20k P.2¢ 32 {1956). Perhaps

these cases can be explained, howover, ci the ground inat cthe defendant in
the situation was the moving party--moying to dismiss cn information or
indictwent as based on illegally cihlained evidence, mo 1ag S0 suUpress
evidence, or objecting to the admissibility of evidence. Hence, he

woull hiave the burden of procf anyway and would lose In the absence of any

evideace. In Badillo v. Superior Cours, 46 Cal.2d 260, 29k P.2a 23 (1956),

the court held that proof by the delendant of an entry or aryvest without

a warranc was prima facie evidence of sn illegal entry or illegal arrest,

and was conclugive in the absence of prosecution evidence showing reascnable
cause. Thus, the defendant's nroof coupletely dispelled the presumption and,
in effect, invokad a preswaniion operating against the progecution.

in FPeople v. Perry, 79 Cal. App.2d Supp. 906, 180 P.2a L65 (19k7),

it was bheld that the prosecution could not rely con the presumption to supply
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an element in its burden of proof. Thal was a prosecutiorn Jur interfering
with on arrest, and it was held that the prosecution must prove the
lawfulress of the arrest without relying on presumpiicas. The presumption

that an arrest 1s unlawful (People v. Agnew, 16 Cal.2d 055, 107 P.2d 601

{1940}) prevails over the preswsption of performance of & iexal duty.

In Caminetti v. Guaranty Union Iife Insur. Co., 52 Cal. App.2d 330, 126

P.2d 159 (19k2), the insurance compeny azprlied for an order werminating a
conservatorship. The insurance coomissioner, on ex parte application, had
taken over the compsny becauvse of a “hazardous condition” to the policy
helders. The company objected to the Tact that the itrial court placed the
burden of proof cn the company to shcow that the ground for takeover did not
exist or nad been removed. The appellate court affivied the alloecation of
the rden of proof partly because of the presumption and partly tecause
the cozpany was the moving pariy.

In People v. James, 5 Cal. App. 427, G0 Fac. 551 {1507), the defendant

in = nurder prosecution scught to disciarge the burden of proof con justifica-
tion thait is placed by statute on the defendant. The court refused to
instruct "thai the lsw presumes thnat if the defendant was an officer and
actinz as such at the time of the =zlleged homicide i{hat he vwas doing his
duty.” On appeal, this ruling was affirred, the cour: commenting that a
homiciie by a peace officer is not presumed justifiable merely because of

his oficigl position.

-

condermnation action, the court held that the plaintlsI had to prove com-
pliance with a statute reguiring a tender as a prerequilsite Lo the acticn,

ané it would not rely on this presumprion to discharsz its burden of preof.

b
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In Tstate o Stobie, 30 Csl. Aps.zd 525, 36 Pool S0z {1930, the

guardian appealed from an crder regeiring him Lo par ol per month to the
tace Zor the maintensnce of his wood in a state menizl hoszplitai. The
State kad petitiored for the order aind did aot prove that the amount fixed
by the Stalte was equal Lo the cost of upkeep--the Limit of the amount the
State wvas entitled to receive. The court keld that the presumption could
be prelizd on and that the guardian had the turden of introducing evidence
showing that the figure was arbitrary and unreascnable.

In Hollenaer v. Dentor, 69 Cal. 4pp.2d 3B8, 259 :.24 05 (194%5), the

cours eld that a party with the bhwoen of preof who relies on an ordinance
need not prove due publicaticn--the presumption sufficed.

These cases are cited to shov scme of the variety of holdings inveolving
this presumption. GSome of the cases indicate that there should be no
presunption at all. The grdinary burden of proof allccates the burden of
proof properly and the party with thasv burden cannol rely on the vpresumption

-

to discharge it. Pecple v. James, supra; People v. Terry, supra; County

of Sutter v. MeGriff, supra. Others indicate that the presunption should

apply in the absence of evidence in favor of the varty with the burden of

roor. Estate of Gtobie, supra. Theve is some indication that the pre-
b p) D

sumpvion has been relied cn to assign the burden of proof. Caminetti v.

Guaranty Unicn Life Insur. Co., supra.

Llthouvgh we are not Tree from dooli, we are inclined o give the
presumption a Thayer classificaticn. Although there chould be a policy
Tavoring the regularity of official action, we think thay policy is sufficiently

served. by an assumption that will Te made only in the zbgence of evidence.
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The Californla Iaw Revision Ccocmmission was authorized by Resolution
Chapter 42 of the Statutes of 1955 toc make a study "to determine whether
the law of evidence should be revised to conform to the Uniform Roles of
Evidence drafted by the National Conference of Commissioners on Uniform
State ILaws and approved by it st its 1953 anmual conference.”

The Commission herewith submits a preliminary report contalning a
tentative recomrendation on Burden of Producing Evidence, Burden of Proof,
and Presumptions. This tentztive reccmmendation replaces Article III (Pre-
sumptions) of the Uniform Rules of Evidence.

This report alsc contains a research study relating to Article III of
the Uniform Rules prepared by one of the Commissicn's research consultants,
Professor James H. Chadbourn of the Harvard Iaw School and an additional
research study relating to the subject of this tentetive recommendation
prepared by the Commission's other research consultant, Professor Ronan E.
Degnan of the School of Iaw, University of California at Berkeley. Only
the tentative recommendation (as distinguished from the research studies)
expresses the views of the Commissiorn.

This report is one in a series of reports belng prepared by the
Commission on the Uniform Rules of Evidence, each report covering a
different article of the Uniform Rules.

In preparing this report, the Commission considered the views of a
Special Commitiee of the State PBar appointed to study the Uniform Rules
of Evidence. The proposed Misscuri Evidence Code {1948) promlgated by
the Missouri Bar also was of great assistance to the Ccmmission.

This preliminary report is submitted at this time so that interested
perscns will have an opportunity to siudy the tentative recommendation and
give the Commission the henefit of thelr comments and criticisms. These
comments and criticisms will e considered by the Commission in formulating
its final recommendation. Commuinications should be addressed to the
California Law Revision Commission, Rocm 30, Crothers Hall, Stanford
University, Stanford, California.

Respectfully submitted,

JOHIF B. McDONCUGH, JR.
Chairman
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TENTATIVE RECCMMERDATION OF THE CALIFORNIA
1AW REVISION COMMISSION
relating to
THE UNIFORM RULES OF EVIDENCE

Burden of Producing Evidence, Burden of Proof, and Presumptions

The Uniform Rules of Evidence (hereinafter sometimes designated as
the "URE") were promulgated by the Ketional Conference of Commissioners
on Uniform State Laws in 1953.1 In 1956 the Legislature directed the Law
Revision Commiession to make a study to determine whether the Uniform Rules
of Evidence should be enzcted in this State,2

A tentative recommendation of the Commission on the burden of producing
evidence, the burden of proof, and presumptions is set forth herein. This
recommendation replaces Article III of the Uniform Rules of Fvidence. (Article
IIT, consisting of Rules 13 through 16, relates to presumptions.)

4 presumption is a rule of law reguiring that a particular fact be
assumed to exist when some other fact is established. Upon this proposition,
all courts and writers seem to agree. But little agreement can be found as
to the nature of the showing required to overcceme a presumptions. Some
courts and writers contend that a presﬁmption disappears upeon the introduction
of sufficient evidence to sustain a Tinding of the nonexistence of the presumed
fact. Others contend that a presumption endures until the trier of fact is

persuaded of the nonexistence of the presumed fact,

1. A pamphlet contalning the Uniform Rules of Evidence may be obtained from
the National Con:ierence of Commissioners on Uniform State Iaws, 1155 Fast
Sixtieth Street, Chicago 37, Illincis. The price of the pamphlet is 30 cents.
The ILaw Revislon Commission does not have coples of this pamphlet available
for distribution.

2. Cal. Stats. 1956, Res. (h. k42, p. 263.
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In Czliforniz, & presumntion is regarded as evidence to be weighed
with all of the other evidence. Hunce, it almost always endures until
the final decision in the case. Some California declsions holid that
presumptions do not place the burden of proef on the adverse party to
show the nonexistence of the presumcd Tact. But it scems elear that
many presumptions in Califeornia do place the burden of proof on the adverse
party, and in some instanccs he cannot meet that burden execept by clear
and convinecing proof. The statutcs in Czlifornia sometimes specify
that proof of a particular fact or group of faclts is "prima facie evidence”
of anothcr fact. It is difficult to determine whether these statutes are
intended to create presumptions (legally reguired conclusions) or whether
they arc intended to indicate that the conclusicnary fact ray, but need
not, be found if the underlying fact is proved. In some instances, such
statutes have been construed to reguire & finding of the conclusionary
fact unless the trier of fact is persuaded of iis nonexistence.

The URE distinguishes presumptions according to the probative value
of the evidence giving rise to the presumption: if the underlying evidence
has prototive value, the presumptior affects the burden of proof; but if
the undcrlying evidence bhas ne probative value in relation to the presumed
fact, the presumption docs not affeet the burden of proof.

The Cormission approves the notion that some presumptions should
affect the turden of proof and that others should not, but it disagrees
with the basis of the classification proposed in the UKE. Mereover, the
URE rules are irsdequatce to resolve many of the uncertainties and incon-
sistencies in the present (aliforniz law relating to presumpiions.
Accordingly, thce Commission has undertaken to rewritc completely

the URE previsions on presurptions.
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Because presumptions sometimes affect the burden of proof and always
alfect the turden of producing evidence, the Commission has considered in
conrection with its study of preswmptions certaln existing statutes relating
to the burden of proof and the burden of producing evidence. These statutes,
enacted for the mest part in 1872 and unchanged since that time, have teen
found to be inaccurate and tased on cbsclete theorles of pleading and proof.
These statutes have been revised to elimirate obsolete material and to =
restate accurately the exdsting Cslifornia law relating to the turden of
proof and turden of producing evidence. The statutes proposed by the
Commission do not purport to deal corprehensively with these burdens; the
propesed statutes are intended merely o correct and recodify existing
statutes on the sukbject.

Because the UBRE was not designed to accomodate the extensive proposals
the Commission reccmmends in regard to presumptions, the burden of proof,
and the burden of preducing evidence, the Commission has departed from the
format of the URE in setting forth its tentative recommendation in regard
to these matters.

In the material which follows, th URI rules arc set ferth in
striteovt type. so that they mey be realily: compared (iih e recormencations
of the Comrmissicn. Follcwing the URL rules the Coniosicn's procosals sppear
in o form in which shey mizkt Te enacted as part of = nev C3lifornia Svidence
Ceie,™ Each section recommended by the Commission is followed by a
comment setting forth the major considerations that infiuenced the Come
mission in recommending the provision and any important substantive changes
in the corresponding California law.

For an analysis of the URE rules and the California law relating to
the burden of producing evidence, the burden of proof, and presumptions,

see the research studies begirning on pages CCO and CCO.

* The Law Revision Commissicn intends to reccrmend that its proposals

relating to evidence be enacted as o new ccde, the vidence Code,
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ARTICLE IIT. IREBURMEFTICNG

[BULE-12,--Definitiohr--S-proswapiicn-ig-apn-assunpticn-sf-faek
vagulbing-frog-a-rule-of-lav-vhish-reguires-sueh-fact-te-be-assumed-fram

anetHer-£act-e¥-group~-ef -Fasts~founs -cr-cthervwise-establiched-in-the-aekiony |

[RULE-14,--Effeet-of - Frosumpticnss - -Subjock-fo-Dula-lE, -and-axgopt-£0s

presuppiicne-vhieh. are-oerelusive~-er-irrefutable-urcer-the-rules-of-law
from-whiek-they-arige;-{al-if-tho-Toets-frem-which-tle-presurption-is
derived-have-any-probabive~vatue-as5-evidonss-of-thke-sxistence~af-the-presumed
faesy-the-presunpbion-continues-ts-axigh-and-the-berdor-af-establisking-the
nen~exiskenee-af-the-prosured-faet-z5-upeR-~-She-Barsy-againss-vhen-the
presvRpsicn-operates; - (k)-if-bhe-facts-frem-whinkh-the -precuppbicn-arises
ve-pe-prebafive-velue-ag-evidenan~sf-the-presuzed -Ffacty -the -presumption
dees-net-exist~whcn-evidenee-i5-intredycsed-vhish-would -cuppsri-a-Findiag
ef-sHe-pen-exiistenee-of-She-Fresumed -facky-and--the-faet -wkiek-would-ather-
wise-be-presured-shatld-be-deterrinsd-Erem-the-avidenpe-exastiy-as-3£-na

presuEpbicR-vas-er-had-cvar-becn-iavolvad. |

[RULE-15+~-IRecrsistort-Procurstions . ~-If-tWo-prosuEpsisns-arise-whish

ara-gorfileting-with-each-other--the-judge-shall-anplir-the-presunpticn-whieh
is~-founded-cn-she-weightler-cennideraticng~sf-peliey-And-degies--If-thera- is

Re-cueh-prepanderanes-beth-sresumpsions-shall -be-disregardads |

[ RIEE- 16- - - Burden- of- Preof- Hoi- lelaxed~ a8 $o0- Sone- Frosumptionge— -4

wresumptiens -« leh- bye a- rude- of - dav-moy- bo- overcome. andy- by- proof. beyond
- reasepeble- dewbts - - Iy elear- and- eanvinedng. evidoncs, - shall-not be
affected- by-Brdes- 14- or- 15 and- the- bawden of - proof- Lo aversane. it continves
o S perdy- apad st wher e presuzmid e Operate ta- |
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DIVISION 5., BURDEN OF PRCDUCING EVIDENCE, BURDEN OF PROOF, AND PRESUMPTIONS

CEAPTER 1. EURDEN CF FRCDUCING EVILEICE

500. The burden of producing evidence is on the party to whom it
is assigned by statutory or decisicnal law. In the absence of such assign-
ment, the party who has the burden of producing evidence shall be determined

by the court as the ends of Jjustice may require.

CCMMENT

Section 1981 of the Code of Civil Procedure provides that the party
holding the affirmative of the issue must procuce the evidence to prove it,
and that the burden of proof lies on the party who vrould be defeated if ro
evidence were given on either sgide.

The term "burden of proof” as vsed in Section 1981 p;obably embraces
both the concept of burden of persuasion and the concept of burden of
producing evidence. However, the distinction between these concepts was
not as clear in 1872 as it became after Professors Thayer and Wigmore made
their analyses of the law of evidence. This statute separaltes the cohcepts
an( provides the guides for determining the incidence of ihe burden of
producing evidence in Sectich 500 and the guides for determining the
incidence of the burden of proof ir Sectien 510.

It has long been recognized thet the party with the affirmative of the

issue deoes not necessarily have the burden of producing evidence or the
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burdien of proof, For example, the party who claims that a bailee was
nesgligent must prove only that the bailee received Tthe goods in undamagead
concitlon and that the goods were lost or damaged while irn the baillee's
possessicn. The bailes must prove chat the loss or damage cccurred

without negligence on his part. Gecrge v. Bekins Vor & Storage Co., 33

Cal.2d 83k, 205 P.2d 1037 (1949). ‘‘he party suing for malicious prosecution

must show the lack of probable cause. (riswold v. Griswold, 143 Cal. 617,

TT Fac. 672 (1604). Lack of consiceration for a written instrument is a
defense which must be proved by the defendant. CAL, CIV. CODE § 1615.
There appears to be no single criterion for Jdetermining the incidence
of the burden of preducing evidence or the turden cf proof. The courts
consider a variety of factors in determining the allocaticn of these
burdens. Among these considerations are the peculisr knowledge of fhe
parties concerning the particular faci, the most desirable result in terms
of public policy and justice to the Xitigants in the absence of evidence,
the probability of the existence or nonexistence of the disputed fact, and
the relative ease of proving tke existence of a fact as compared with proving
the nonexistence of a fact. See  UIGMCRE, EVIDEWCT §% 24E6-2488; Cleary,

Frecuming and Pleading: An Essay cn Jurietic Immaturity, 12 STAN. L. REV.

5, =1k (1959).

fecordingly, Sectlon 500 has abandoned the errcnecus propeosition that
the burden of producing evidence i= on the party with the affirmative of
the issue and has substituted a gereral reference o the siatutory and
decisional law that has developed cuspite the provizicons of Code of Civil
Procedure Section 1981. In the abzence of any statuicry or decisiocnal
authority, the judge should weigh the various considerations that affect

6
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the burden of producing evidence and allocate the burden as the ends of
Justice may require in litigation of the kind in which the question arises.
Section 500 deals with the allceation of the burden of producing
gvidence. At the outset of the case, this burden 17ill coincide with the
burden of proof. § WIGMORE, EVIDENCE 27%. But, during the course of the
trial the burden may shift from one party to another irrespective of the
incidence of the burden of proof, For example, if the party with the
initial burden of producing evidence establishes a fact giving rise to g
preasunmption, the burden of producing evidence will shift to the other
parity, whether or not the presumption is one that affects the burden of
proof. In addition, a party may intrcduce evidence of such overwhelming
probative force that no person could reasonably disbelieve it in the
absence of counterveiling evidence, in which case the burden of producing
evidGence would shift to the opposing party to produce some evidence.
These principles are in accord with well settled California law. See
discussion in WITKIN, CALIFCRNWIA ZVIDENCE T1-75. iee also, 9 WIGMCRE,

EVIDTNCE § 2487,

CHAFTER 2. BURDEN OF PRCCF

Article 1. General

510. The burden of proof is cn the party to vwhom it is assigned by

statutory or decisional lawv. In the absence of such assignment, the party
who has the burden of proof shall he determined by the court as the ends

of Justice may require.

§ 510



Qo MENT
The eriteria for determining the party who has wne burden of
persuasion {the "burden of proof”) are the same as the eriteria for
decermining the party who has the burden of preducing evidence, BSee
Coment to Secticn 500, However, ithe determination takes place at a
different time. The burden of producing evidence is determined by the
Judge at the outset of a trial and from time to tine during the course
of a2 trial. The burden of persvasion must bte determined cnly at the close
of the evidence and when the guesticn in dispute is to be submitted to the
trier of fact for determination. Thus, although the incidence of the burden
of producing evidence and the burden of persuasion are determined by similar
factors, they may at times be on different parties Lo the action. For
example, the prosecution in a crimirnal action has the burden of proof
bevond a reasonable doubt as to the issues relating to the defendant's
gullt. The defendant, hovever, wmay at times be required to come forward

with evidence in order to avold a determinaticon that a fac: essential to

his guilt has been established agazinst him. See, e.z., People v. Hardy,

33 Cal.2d 52, 198 P.2d 865 (1948); People v. Seott, 2L Ccal.2da 774, 151 P.2d

517 {154h); see CALJIIC, Nos. k51, 452, and 704 (Rev. ed, 1¢58). Similarly,
the plaintiff in a negligence aciicn has the burden of prood on the issue
of negligence, but if the plaintifi relies on res ipca loguitur the
defendant will have the burden in the course of the triazl of coming

forvard with evldence of his lack of negligence. ISee, e.g., Burr v.

Shervin-Williams Co., 42 Cal.2d €82, 268 P.2d 10hY (1o5hk),

B
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Although it is sometimes said that the bwrden of proof never shifts
{see cases collected in VITKIN, CALIFCRNIA EVIDENCS at Tl), this 1s true
only in the limited sense that the burden of proof is not f{elermined
until the case is finally submitted for decision. Cf. HCRGAN, SCME
PRCELEMS OF PROOF 79-81 (1956). During the trial, zssumpiions as to
the eventual allocation of the burden of proof may be changed, and in
thic sense the burden of proof does shift., For example, the party
asserting that an arrest was unlawful has the burden of proving that
fact zt the outset of the case., Hovever, if he proves, or it is otherwise
estaslished, that the arrest was made without a warrant, the party assert-
ins the Jawfulness of the arrest then has the burder of procf on the issue

of orcbable cause. See, e.g., Badillo v. Superior Court, 46 Cal.2d 269,

ool P,2d 23 (1956); Dragna v. "hite, 45 Cal.2d 469, 289 7.2d 428 (1955);

Peonle v. Gorg, 45 Cal.2d 776, 782, 291 P.2d L69 {1555).

511. The provisions of this chapter, except Secilon 522, that assign
the burden of proof as to specific issues are subject to Fenal Code Section
1066, Therefore, when the defendant in a criminsl case has the burden of
preocof under this chapter as to the existence or nonexistence of any fact,
except his sanity, essential 40 his guilt or imnocence, his burden of proof

is Lo establish a reasonable doubt a5 to his guilt.

COlLENT
Under existing California lew, certain matters have been called

"presumptior U even though they do not fall within the definition contained



in Code of Civil Procedure Section 1959. Both existing Section 1959 and
proposed Section £00, infra, deline a presumpilon Lo ce an assumption or
concinsion of Tact that the law requires to be drawn from the proof ov
establishment of scme other fTact. Despite the stetutory definition, sub-
divisions (i) and {4) of Code of Civil Procedure Section 1503 provide pre-
sunphlons that = person is lunocent of crime or wrong and that a person
exercizes vrdinary care for his own concerns. Tt 1s apparent that these
go~called preswmticns of innocence and of du2 care do noet arise from the
establishrent nr proof of 3 Tact in the action. Similarly, some cases
refer tc a presumption of sanity, which does not arise from the proof or
estabiishment of a fact in the action. EFecause these "presumptions" do

not arise from the proof or estabiishment of some fact in the action, they
are not in fact presumptions wut ars preliminary allocatlons of the burden
of proof in regard to the particular iesue. This preliminary allocation of
the burden ol proof may be satisfied in particular cases by proof of a fact
glving rise to a presumption that does affect the burden ¢f proof. TFor
example, the initial burden of proving negligenhce may be satisfied in a
particular case by proof that undamaged geods were delivered to a bailee
and that such goeds were lost or damaged while in the bailee's possession.
Upon such proof, the ballee would have the burden of proof as to his lack

of negligence. (Jeorge v. Pekire Van & Storage Cfo., 33 Cal.2d 834, 205 P.24

1037 (1949).

Because the agssumptions referred to above do not meet the definition
of a presumption contained ir Section 60C, they are not continued in this
statute as presumptions. Insitead, there follow in the asxt article several

Bectione allocating the burden of proof on specific issues. Section 511 is
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included, however, to make clear that nothing in these sectilons changes
the rule that the prosecuticn must prove every element of a defendant's
zuilt beyond a reasonable dcubt, The cnly issue going to the defendant's
guiilt or innocence upon vhich the defendant has the burden of proof 1s the
issue of insanity. Under these statutes, as under existing law, the
defendant must prove his insanity U a preponderancc of the evidence,

People v. Daugherty, 40 Cal.z2d 876, 256 P.2d 911 (1953). On all other

issues relating to the defendani's zwilt, under these ctatutes as under
existing law, the defendant's burden is merely to establizh a reascnable

doubl as to his guilt. People v. Hardy, 33 Cal.2d 52, 53-66, 198 P.2d

865 (1948); Pecple v. Scott, 24 Cal.2d 77k, 783 (10LL); Pecple v. Agnew,

16 Cal.2da 655, 665, 107 P.2d 601 {igko).

Article 2. DBurden of roof on Specific Issuss

520. The party claiming thal a person is guilty of crime or wrong

has the burden of prcof on the issue.

CCMMENT
The above section is based on subdivision (1) of Ccde of Civil Pro-
cedure Section 1963. Of course, in a criminal case ilhe prosecution has

the burden of proof beyond a reascnzble dcubt. POE. CODE § 1086.

58l. The party claiming that a person did nol exercise a requisite

degree of ¢ re has the burden of proof on the issue,

COLEENT
The above section is based on subdivision (L) of Code of Civil Fro-

cedure Secbion 1963, § 511
~1i- § 520
§ 521



522. The party claiming that any person, including himself, is or

was insane has the burden of proof on the isste.

COLEERT
The above seetion codifies an allocation of the turden of proof that
is frequently referred to in the cases as 2 presumption., 3See, e.g.,

Pecple v. Daugherty, LO cal.2¢ 8§75, 999, 256 P.2d o11 (1953).

523. Whenever in any action or proceeding, civil or criminal, brought
by, or in the name of, the state or the pecple thereof, or Ly or in the name
of any political subdivision or agency of the state, or Ly any public board
or oifficer on behalf of any thereol, to enforee any Jlsw vhich denies any
rigac, privilege or license Lo any nerson not a citizen of the United States,
o not eligible to become such ciblzen, or to a person not a cltizen or
resicent of this state, and whenever in any action or proeceeding in which
the state or any political subdiviszion or agency thereof, or any public
board or officer acting on behalf <hereof, is or becocmes a party, it is
allezed in the pleading therein £iled on behalf of the state, the people
thereof, political subdivision or agency, or of such bcard or officer, that
such right, privilege or license has been exercised Ty a person not a citizen
of the United States, or not eligitle tc become such citizen, or by a person
not a eitizen or resident of this staie, as the cacse may be, the burden shall
be upon the party for or on whose behalf such pleacding was filed to esteblish
the fact that such right, privilege cor license was ciercised by the person
allered to .ave exercised the same, and upcn sucih fact teing so established

the burden shall be upon such person, or upon any rerson, firm or corporation

~12-
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claiming under or through the exercise of such right, privilege or license,
wo ezeabklish the Tacs taat the noroven alleged o nove excereised such right,
rrivilege or license was, at the time of sc exercisirg the same, a citizen
of the United States, or eligible to beccme such citizen, or was a cltizen
or resident of this state, as the case may require, and vas at said time

legally entitled to eXercise such right, privilege or license.

CORMENT
This section is a recodification of Ccde of Civil Procedure Section
1653, It was held unconstitutional as applied under the Alien Land Law.

Morrison v, California, 291 U,S. 52 (133h), But it hasz been held consti-

tutional as applied under the Dezdly Heapons Act. Lreople v, Cordero, 50

Cal. App.2d 146, 122 P.2d 648 (19h2)(hearing denied}.

§523



CHAPTE: 3. TFRUSUMETIOH

Article 1. General

e . s - o L -
GCO. A presumpticn is a rule of law which recuires o feet te be
ascvngd from angther facel or zroup of facts foumd o ctliervise established

in wae acticn., A presuaption is not evidence.

COMMENT

The foregoing definition of a presumption is substantially the same
as that contained in Code of (ivil Procedure Seection 1959: "A presumption
is a deduction which the law expressly directs to be made from particular
facts.” The above definition has been taken from URE Rule 13.

The second sentence mey not be recessary in light of the definition
of "evidence" in Revised Rule 1{1). Revised Rule 1({1) definee evidence as
the testimony, material objects, and other matters cognizable by the senses
that are presented to a tribunal as z basis of proof. Presumptions and
inferences, then, are not "evidence" btut are conclusions that elther are
required to be drawn or are permitted to be drawn from evidehce. An
inference under this statute is merely a fact conclusion that rationally
can be drawn from the proof of some other fact. A presumption under this
statute is & conclusion the law requires to be drawn {in the absence of a
sufficient contrary showing) when some other fact is proved or otherwise
established in the actlom.

Nonetheless, tThe second sentence has been added here to repudiate

specifical™y the rule of Smellie v. Southern Pacific Co., 212 Cal. 540 (1931).

That case held that a presumption is evidence that must be welghed against

1
[
1
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conflictine evidence: snd in Scott v. Parke, 39 Cal.2d 388, 247 P.24

313 {1952), the Supreme Court held that conflicting presumptions must
be welghed against each other. These decisions require the jury to
perform an intellectually impossible task. It iz required to weigh the
testimony of witnesses and other evidence as to the circumstances of a
particular event against the fact that the law requires an opposing con-
clusion in the absence of contrary evidence and determine which "evidence"
is of greater grobative force. Or else, it is required to weigh the fact
that the law requirss twe opposing ccnclusions and determine which required
conclusion is of greater wrobauive force.

Moxeover, the doctrine that a presumption is evidence lmposes upon
the party with the burden of proof an even higher burden of proef than is
warranted. For example, 1If a presumpiion reiled on by the defendant in a
crimingl case is not dispelied by the prosecution's proof beyond a reason-
able doubt, the effect is that the prosecution nmust produce some additional,
btut unascertainable, guantum of additicnal proof in order to overcome the
presusmption. Similarly, in a civil case, if a party with the burden of
procf has a presumption imwoked ageinst him and the presumption remains in
the case as evidence even though the jury believes that he has produced a
preponderance of the evidence, %ie effect is that ne must produce scme
additional guantum of prool in ordexr to dispel the effect of the presusption.
Ho guidance is given to the Jury or to the partiess as to the amount of this
additional proof by the dcetrine that a presumption is evidence. The most
that a party in & civil case should be expected to do is prove his case by
a preponderance of the evidence (unless scme specific presumption or rule

of law requires proof of a particular issue by clear and convineing evidencel.

e § 600



And the most thet the prosecution should be expected to do in & criminal
casc ig establaish the defendantis zuili beyond a reasonzble doubt. To
require some additicnal guantu: of proof; uwnspecified and uncertain in
amowit, to dispel a presumpticn wiich persisis as cvidence in the case
unfairly welghts the scales of justice against the rerty with the burden
of proof.

To avoid the confusica engendered by the doctrine that a presuwuption
iz evidence, these statutes describe "evidence" as the matters presented
in judicial proceedings and use presumptions sclely as devices to aid in

determining the facts from the evicence presented.

601, f{a2) A presumption is eitler conclusive or rebuitable.
{b) Every rebutteble nreswmption in the laywr of %his State is either:
(1) A presumpticn affectinz the turden of producing evidence; or

{2) A presumption affecting the burden of proof,

COLRENT

Under existing law, some preswiptions are conclusive. The court or
Jury is reguired to Tind the existence of the presunec Tect regardless of
the strength of the opposing evidence. The conclusive presumptions are
specified in Section 1962 of the Cole of Civil Procedure.

Under existing law, teo, all gresumptions thot are not conclusive
are rebtuttable presumptions. CCDE CIV, PRCC. § 1561. DBut the existing
statutes make no attempt to classify the rebuttatle presumptions.

For £ veral decades, courts ain. legal scholars have wrangled over the
purncse and function of presumpticns. The view espoused by Frofessors Thayer
(THAYER, A PRELIMINARY TREATIST JN IWIDENCE 313-350 (18¢3)) and Wignmore {9

16w
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WIGi.CRD, TVIDERCE $¢ 2445-2491 (3d ed. 1340)), and accepted by most courts
{s2e Study, ©. 3}, ds that a zresu ophlion iv a orelimirary nscamption of o
fact that disappears from the case upcon the introduction of evidence
sufficient to sustain a finding o the nonexistence of the presumed fact.
In Professor Thayer's view, a vresumption merely reflects the judicial
determination that the same conclusiomary fect exists so freguently when
the prelimirary fact is established that proof of the conclusionary fact
may be dispensed with unless there is actually some contrary evidence:

Many facts and groups of facts often recur, and when a body of men

with a continucus tradition has carried on for some length of time

this process of reasoning upon facts that often repeat thenmselves,

they cut short the process and lay down a rule. To such facts they

affix, by & general declaration, the character and ogeration which

common experience has assigned to them. [A “USLININARY TREATISE CN

TR LAV CF EVIDERCE 326.]

Professors Morgan and McCormick and others argue that a presumption
should shift the burden of proof tc the adverse party. (See Study, infra,
pp. 5=8.) They believe that presumptions are creeted for reasoms of policy
and argue that if the policy underlying a presumption is of sufficient weight
to reguire a finding of the presumed fact when there i1s no contrary evidence,
it should be of sufficient weight to require a finding when the mind of the
trier of fact is in equilibrium, and, a fortiori, it should be of sufficient
weight to require a firnding if the trier of fact dees not believe the con-
trary evidence.

The American Law Ipstitute Model Code of Evidence adopted the Thayer
view of presumptions. The URE adopted the Morpan view insofar as presumptions

btased on a logical inference are concerned, and adopted the Thayer view as

to pregump.rons not btased on a logical inference.
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The Commission has concluded that the Thayer view is correct as to
some presumptions, but that the Mergan view is right as to others. The
fact is that presurptions are crcated Tor a variety of reasons and no
single theory or rationale of presumptions can deal adequately with all
of them. This conclusion is not unigue. In 1948, a committee of the
Misscuri Bar which drafted a proposed Missouri Evidence Code came to the
same conclusion. In that proposed code, presumptions were divided into two
categories: {1) presumptions affecting the burden of proof (essentially
Morgan presumptions), and (2) presumpiions affecting the burden of producing
evidence (essentially Thayer presumptions). The same classification is
recormended here.

The classification proposed in the URE is uasound. The public policy
expressed in meny presumptions not based on an underlying rational inference
would be thwarted if the presumption disapueared from the case upon the
introduction of contrary evidence, whether believed or not. For example,
Iabor Code Section 3708 provides that an employee's injury is presumed to
be the direct result of the employer's negligence if the employer falls to
secure the payment of worlmen’s ccmpensation. Clearly, there is no ratiomal
comnection between the fact to be proved--fallure to secure payment of
compensation~-and the presumed fact of negligence. If the presumption dis-
appeared upcn the intrcduction of any contrary evidence sufficient to sustain
a finding, even though not believed, and if the eirloyer irureduced such
evitence, Tie cowrs would be compelloc o direct a s.riice azainst the
employee urless he actually preducsd. evideace thal tlw suplover was
regligent, The directed verdict veuld Lo requirsd boesuze of the lack of

any cvidence from which it cculd he yvationally inlcived thalt the emplover
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was negligent. Yet, it seems likely that the Lsbor Ccde presumption was
adoypted to force the employer to do more than merely intrcduce scme evidence--
perhaps a vare denial--which is believed by no cne. If the presumption
did no more, the employee would be forced in virtualiy every case to prove
the employer's negligence. The presumption has practieal significance only
if it survives the intrcduction of contrary evidence and forces the employer
to persuvade the Jury that he was not negligent.

Thus, & presumpiicn affecting tae burden of proof is acst needed when
the logical inference supportinzg the presumption is eak or nonexistent
but the publdic policy underlying the presumption is strong. Because the URE
fails to provide for presumpticns alfecting the burden of proof at precisely
the point where they are most needed, the Commission has disapproved URE
Rules 14-16 and has substituted for them proposed statutes classifying

piresumptions according to the nature of the policy considerations upon

which the presumptions appear to we based.

602, A statute providing that a fact or group of facts is prima facie

evidence of ancther fact creates a rebuttable presumption.

CCOMMENT
Section 602 indicates the consiructicn to be given to the large number
of statutes scattered through the ccdes that state that cne fact or group
of facts is prima facle evidence of ancther fact. dee, g.3., AGR. CCDE § 18,
CoMl, CODE § 1202, REV. & TAX. CODZ 3 6714. 1In sore instances, these
statutes T ve been enacted for rezsons of public policy that require them
to be treated as presumptions affecuing the burden of proof. See People v,

Mahoney, 13 Cal.2d 729, 733-73k (12359); People v. Schwartz, 31 Cal.2d 59,

-19- §601
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63 (19L7). Tt seems likely, hovever, that in many instances such statutes
are not intended to affect the burden of proof but only the burden of
producing evidence. Secticn €02 provides that these statutes are to be
regarded as rebuttable presumptions. Hence, unless scme specific language
apnlicable to the particular statute in question indicates wvhether it
gffzets the burden of proef cr only the burden of producing evidence, the
courts will be required to classify these statutes as presumptions affecting
the burden of proof or the burden of producing evidence in accordance

witi the ecriteria set forth in propesed Sections 603 and 605.

603. A presumption affecting the burden of producing evidence is a
presunption established to implement no public policy except to facilitate
the determination of the particular action in which the presumption is
applied by dispensing with the neccssity for proof of the presumed fact

in the absence of contrary evidence.

COLENT

Sections 603 and 605 set forih the criteria for determining whether
a particular presumption is a presuiption affecting the burden of producing
evidence ar a presumption affecting the burden of proof. I'any presumptions
are classified in Articles 3 and 4 of this chapter (Scctions 630-676). In
the absence of specific statutory classification, the courts may determine
whether a presumption 1s a presumption affecting the burden of producing
evidence or a presumption affecuing the burden of proof by applying the
standards contained in Sections 603 and 605,

Sectiocn 603 describes those presumptions that are not based on any
public policy extrinsic to the action in which they are invcoked. These

20 § 602
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presumptions are designed to dispense with unnecessary proof of facts that
are likely to be true if not disputed. Typically, such presumptions are
based on an wderlying logieal inference. In some cases the presumed fact
is 5o 1likely to te true and so little likely to be cdisputed that the law
requires it to be assumed in the absence of contrary evidence. In cther
cases, evidence of the nonexistence of the presumed fact, 1f there is any,
is so much more readily availatle to the party agsinct whom the presumption
operates that he will not be permitied to argue that the presumed fact

does not exist unless he is willing to preduce sucl ovideancs., In still other
cases, there may be no direct evidence of the existence or nonexistence

of the presumed fact; but, because the case must ve decided, a presumption
recuires a determination that the presured faet exists because common
experience indicates that it usually exists in such cases, Typical of

such presumphtions are the presumniicn that a mailed letter was received
(Beciion 641) and presumptions of the authenticity of documents (Sections
643-645)

The presumptions deseribed in Section 603 are not expressions of policy,
they are expressicns of experience. They are intended solely to eliminate
the need for the trier of fact to reason from the proven or established
fact to the presumed fact, and to forestall argument over the existence of
the presumed fact, when there is no evidence tending to prove the nonexistence

of the presumed fact.

Ol
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E0l:,. A presumption atfecting the burden of producing evidence
reguires the trier of fact to find the existence of thie presumed fact
unless and until evidence iz introduced which would suppert & finding of
its nonexistence, in which case thie trier of fact shall determine the existence
or nonexistence of the presumed fact from the evidence and without regard to

the presumption.

COMMENT

Section ACL descrilbes the manner in which a presumption affecting
the burden of producing evidence operates. Such a preswrption is merely a
preliminary assumption in the absence of contrary evidence. If contrary
evidence iz introduced, the trier of fact must weigh the inferenhces arilsing
from the facts established by proof against the contrary evidence and resolve
the conflict. TFor example, if a party proves that a letter was mailed, tine
trier of fact is reguired to find that the letter was received in the absence
of any conbtrary evidence. If the adverse party denies receipt, the presumption
is gone from the case. The trier of fact rust then weigh the denial against
the inference of receipt from proof of mailing and decide. whether or not the
letter was received.

If & presumption affecting the turden of producing evidence is relied
on, the judge must determine whether there is evidence sufficient to
sustalin a Finding of the ncnexistence of the presumed fact. If there is
such evidence, the presumption disappears and the jucdge need say nothing

abous it in his instructions. T there is not evidence sufficlent to
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sustain a finding of the nonexistence of the presumed fact, the judge must
inssruct the jury concerming the presumwticn. If the Tasle fact from which
the vresumption arises is established (by the pleadings, stipulatien,
judiicial notice, etc.) so that the existence of the basic fact is not a
question of fact for the jury, the jury should be instructed that the
precumed fact is also established., If the basic fact is a guestion of
fact for the jury, +he judge rmust charge that if the jury find the basic
fact, they must also find the presumad fact. MORGAN, BASIC FROBLEMS OF
EVIDCNCE 36-38 (1957).

Of course, in a criminal case, the jury has tie power to find a
defendant suilty of a lesser crime Than shown by the evidence or to aequit
g defendant despite the facts estuablished Ly the undisputed evidence.

Cf. People v. Powell, 34 Cal.2d 196, 208 P.2d 97k (19h0); Pike, Second

Degree Murder in California, 9 S80. CAL. L. REV. 112, 128-132 (1936).

Nonetheless, the Jury should be instructed on the riles of law applicable,
including those rules of law called presumptions. The fact that the jury
has the power to disregard the applicable rules of lawv should not affect

the nature of the instructions given. See People v. Lem You, 97 Cal. 22k,

32 Pac. 11 {1893); People v. Macken, 32 Cal. App.2¢ 31, &9 P.2d 173 (1939).

605. A presumpticn affecting the burden of proof is & presumption,
other than a presumption described in Section 603, established to lmplement
some public policy such as the policy in faveor of the legitimacy of children,
the validity of marriage, the stability of titles ¢o properiy, or the security
of those who entrust themselves cr thelr property to The adninistration of

others.
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Cection 605 describes a presumrtion affecting the burden of proof.

Suech presungptions are establishzd in order to carvy cub or zeke effectlve
gope public policy.

Frequently, they are designed to facilitate deverminaticn of the action
in vhich they are applied; and, hence, they may apocor %o meet the criteria
for presumptions affecting the burden of producing evidence. But there is
always some further reason of policy for the establishment of the presump-
tion; and it 1s the existence of this further basis in policy that
distinguishes a presumption affecting the burden of proof from a presumption
alffecting the burden of producing evidence. For example, the presumption
of death frem seven years' absence {Zectlon 667) exisis in part to facilitate
the disposition of actions by supplying a rule of thumb to govern certain
cases in which there is likely to be no direct eviience of the presumed
faco. DBut the policy in favor of distributing estates, of settling titles,
and. of permitting life to proceed normally at some time prior to the expiration
of the absentee's normal life expectancy (perhaps 30 or !0 years) that under-
lies ithe presumpiion indicates that it should be & presumpiion affecting the
burden of proof,.

Frequently, too, a presumption affecting the burden of proof will have
an underlying basis in probability and logical inference. Tor example, the
presunption of the validity of o ceremonial marriags may be based in part on
probability--most marriages are walid. But an underlying logical inference
is not essentlal. In fact, the lack of an underlying ialerence is a strong

indicatioun that the presumption affects the burden of procf. Only the needs
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of public policy can justify the direction of a particular conclusion that

ig not warranted by the application of prcobability and common experlence to

the lnovmn facts. Thus, the total lack of any inference underlying the presumpe

i
i
H
i
i
i
;

tion of the negligence of an employer that arises from his failure to secure
the payment of workmen's ccmpensation {IABCR CODE § 3708) is a clear indica-
tion that the'presumption is based on policy and affects the burden of proof.
Similarly, the Tact thet the presuapiion of death from seven years'absence
may conflict directly with the inference that life continues for its normal
expectancy 1s an indication that the presumption is based on policy and

affects the burden of proof.

606. A presumption affecting the burden of proof imposes upon the
party against whom it operates the btuxrden of proof as to the nonexistence
of the presumed factf When a presuspticn affectins the burden of proof
operates in a criminal action to establish any fact ticepe tne defendant's
sarily that is essential to itis guils, the defendary's burden of proof iz to

establish a reasonable doubt as to Lhe existence of ithe presumed fact.

Section 606 describes the manner in which a presumpticn affecting the
burden of proof will operate. The party against whom it is invoked will
have in the ordinary case the burden of proving the nonexistence of the
presumed fact by a preponderance of the evidence. Certain presumptions
affecting the burden of proof may be overcome only by clear and convincing
evidence. UWhen such a presumption is relied on, the party agasinst whom the
presunptica operates will have a heavier burden of proof and will be required
to persuade the trier of fact of the nonexistence of the presumed Tact by
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proof "sufficiently strong to ccrmmand the wnhesitating assent of every
reaconable mind." In re Jost, 117 Cal. &pp.2d 379, 383, 255, P.2d T (1953).
If the payty against vhor the yresumpiion operaves already has the same
burcen of proof as to the nonexistence of the presumed fezet that is assigned
by the presumption, the presumption can have no effect on the case and no
instruction in regard to the presumption should te ziven. See opinion of

Trayncr, J. in Speck v. Sarver, 20 Cal.2d 585, 590, 128 P.2d 16 {(1942)

(¢issenting opinion); Morgan, Instructing the Jury on Presumpticns and

Burden of Proof, U7 BARV. L. REV. 59, 69 (1933). I there is not evidence

sufficient to sustain a finding of the nomexistence of the presumed fact,
the Jjudge's instructions will be the same as if the presummiion were
merely a presumption affecting the burden of producin: evidence. See the
Corment to Section 804, If there iz evidence of tlie nonexistence of the
presumed fact, the judge should instruct the jury on the rmanner in which
the presumption affects the fact-finding process. I the basic fact from
which the presumption arises is co established that the existence of the
basic faclt is not & gquestion of fact for the jury {as, for example, by the
pleadings, judicial notice, or stipulation of the pairties), the judge must
insvruet the jury that the presumed fact is 4o be assumed to be true until
the jury is persuaded to the contrery by the reguisite depree of proof
(proof by a preponderance of the evidence, clear and convincing proof, etc.).
See cCORMICK, EVIDENCE 672 (1954). Tf the basic fact is a question of fact
for the Jjury, the judge must instruct the jury that if the jury find the
basic fact, they must alsc [ind the presumed fact unless persuaded by the
evidence of- the ncnexistence of the nresumed fact by the regquisite degree

of proof. MORGAN, BASIC PROBLEMS OF EVIDENCE 38 (1957).

-
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In a criminal case, a presuwmpticn alfecting tie burden of proof mey
be relied upon by the prosecution to establish a foct essentlal to the
defendant's guilt. But, in such a case, the defendent will not be
required to overcome the presumption by a preponderance of the evidence
or by clear and convincing evidence; the defendant vill be required to
create only & reasconable doubt as to the existence of the presumed fact.
This is the effect of a presumpticn in a criminal case under existing

lav. People v. Hardy, 33 Cal.2d 52, 198 P.2d 865 (1SL48); People v. Scott,

2h Cal.2d 77h (1944); People v. Agnew, 16 Cal.2d 655, 107 P.2d 601 (1940).

Ingtructions In criminal cases on presumptlons affecting the burden
of proof will be similar to the instructions given on presumptions and on
issues where the defendant has the burden of procf under existing law. The
Judze should instruct that the Jury must £ind the presumed fact unless the
evidence has produced a reasonable doubt in their nind as to its existence.

Cf. People v, Hardy, 33 Cal.2d 52, 63-64, 168 P.2d 865 (1948), People v..

Agnev, 16 Cal.2d 655, 661-667, 107 P.2d 601 (1940); People v. Martina, 140

Cal. fpp.2d 17, 25, 294 P.2d 1015 (1956), See the instruction on inter-

mittent sanity in People v, Nash, 52 Cal.2d 36, Lk, 338 P.2d 416 (1959)

("That presumption [that the crime vas committed during lucid interval when
proof shows intermittent insanity] may be rebutted but is controlling until
overcome by a preponderance of evidence sbowing that the defendant was
insane at the time when the offense charged was committed."); see also
CALJIC Nos. 451, 452, 704 (Rev. ed. 1958). Except vhere the issue is the
insanity of the defendant, the judge must be careful to specify that a
presumption is rebutted by any evidence creating a reasonable doubt as to
the presumzed fact. In the gbsence of this gqualification, the jury may be
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led to believe that the deferndant as the burden of nrocf Ly a preponderance

of the evidence and the instruction vill be erronsovs. Peaple v. Agnevw, 16

Cal.2d 655, 107 P.2d 601 {1S40). Cf. People v. Hardy, 33 Cal.2d 52, 198

P.2d 865 (1948).

Of course, in a criminal case the jury has the pover to disregard the
instructions in regard to presumptions. Bubt the existence of this power
should not affect the duty of the court teo instruct them on the rules of
lawr, including presumptions, applicable to the case. See the Comment to

Section €04,

607. A matter listed in former Section 31963 of the Code of Civil
Frocedure is not a presumption unless declared to be a presumption by
statuie. Nothing in this section shall be construed to prevent the drawing
of any inference that may be appronriate in any case to which a provision

of Tormer Section 1963 would have applied.

COLBENT
In former Section 1963 of the Code of Civil Procedure are listed 4O

rebuitable presumptions. Many of these presumptions do not meet the criteria
of presumptions set forth in this article, Many do not meet even the defini-
tion of & presumption in former Section 1959 of the Code of Civil Procedure.
Some do not arise frocm the establishment of a preliidnary fact=-for example,
the presumptions of due care and iaaceence, Others have no underlying public
policy and arise under such varyins circumstances that no fixed conclusion
shouléd be required in every case--Tor example, the presuwiption of marriage

rom corr n reputation. In scme cases, the 1872 drafismen used the language
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of presumptions to state merely the admissibility of evidence--for example,
the presumpitlon that the regular ccurse of business s been followed
merely indicates that evidence oF & business practice or custom is admissible
as evidence that the practice or cusicm was folloved ch a particuwlar occasion.
Suck provisions should not be conitinued in the statuites as presumptions.
Section 1963 will be repealed. The provisions of former Section 1963
that meet the criteria of presumpiicns in this article are recodified in
Ariticles 3 and L of this chapter. “he substance of other provisions of
former Section 1963 has been continued in a variety of ways. The substantive
meaning of some of these provisions has been incornorsted into sppropriate
sections of the codes. oee, e.g., CODE CIV. PROC. & 2061, And others appear
as raximg of jurisprudence in Pgrt IV of the {ivil Ccde.

Section 607 is included in this chapter on presumptions to make clear
that the provisions of former Section 1563 that are not continued in the
statutes as presumptions are not continued as common law presumpticns either.
In particulayr cases, of course, the Jury wmay be pernitted to infer the
existence of a fact that would have teen presumed uwnder former Section
1963, The repeal of these presumpiions will not affect the process of
drairing inferences. Section &07 moles this clear. The repeal merely means
that the presumed fact is not required to be found in all cases in which

the underlying fact is established,

Article 2. Qonclusive Presumpoicons

620. The presumptions in this article and all other presumptions declared

to be coneclusive by statute or ruie of law are conclusive presumptions.,
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C CLMENWT
Section 1962 of ithe Ccle of Civil DPrecedure provides that the matters
listed in that section are ccnclusive or indisputabie presumptions.
Subdivision 1 of Section 1567 has been characicrized by the Supreme

Cowrt as virtually meaningless. Ieople v. Gorshen, 51 Cal.2d 716, 731,

336 P.2d 492 (1959). Subdivisicn G of Seetion 1962 states a truism: that
Jud ments are conclusive when declared by lavw to be conclusive, Subdivision
6 also contalns a pleading rule relating to judgmenis that has no place in
an article on presumptions. Subdivisicn T is merely a cross-reference
secvion to all other conclusive presumpbticns declared by lanr.

Accordingly, this article comvoins only the metters stated in subdivi-
sions 2, 3, 4, and 5 of Section 1962, Cther statiies not listed in this
arvicle also provide conclusive presuptions. See, e.g., CIVIL CODE § 34ko0.
There may also be a few nonstatutory conclusive presumptions, See WITKIN,
CALI:"CRNIA EVIDENCE & 43 (1558).

Conelusive presumptions are not evidentisry rules so much as they are

rules of substantive law. Hence, the Commission has net recommended any

substantive revision of the conclusive presumptions contained in this article,

621. TNotwithstanding any other provision of law, the issue of a wife
colabiting with her husband, vho is not impotent, is indisputably presumed

to be legitimate.

CCLIENT
Section 621 is a restatenent of subdivision 5 of Code of Civil Procedure

Section "HE2.

o
R



- ey L e I - . - e g . . o E . N
e - - B R T T L L I e e — wme w b e B L Ty = Sy Gy Ny}

prestmed to be true as between the parties therete; but this rule does

nos apply to the recital of a counsideraticn.

COLENT
Section 622 is a restatement of subdivision 2 of Code of Civil

Procedure Section 1G62.

623. Vhenever a party has, by his own declaration, act, or omission,
intentionally and deliberately led ancther to believe a parileular thing
true, and to act upon such belief, hie cannot, in any litigation arising

cut of such declaration, act, or cuission, be permitied to falsify it.

CCLTIENT
Section 623 is a restatemens of subdivision 3 of Code of Civil

Procedure Section 1962.

624k, A& tenant is not permitied to deny the title of his landlord at

the time of the comrencement of the relation,

CCMMENT
Section 624 is a restatement of subdivision 4 of Code of Civil

Procedure Section 1962,

Aytiele 3. Presurptions Affecting the Burden of Prcducing Evidence

630. The presumpiicns in this srticle and all obher presumptions described
by Section 603 are presumpticns affecting the burden of procducing evidence.
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CCLHENT

Articie 3 sets Torth a list of presumptions, iecoznized in existing

latr, that are classilied here as srosumptions affeciins the burden of

procucing evidence. The list iz not exhaustive. GCuolel presumptions

affeccting the burden of producing evidence may te fcund in other codes.

Others will be Found in the common low Specific statutes will classify

soize of these, but scme must awvait clasgification Ly tone courts. The 1ist

here, however, will eliminate any uncertainty as to the prower classifica-

tiocn for the presumpticons in this article.

to

in

to

631. Voney delivered by one tc ancther is presumed to have been due

she latter.

CCLMERT
The presumption in Section 631 is a restatemeri of the presumption

subdivision 7 of Code of Civil Procedure Sectica 1963.

632. A thing delivered by one to another is presumed to have belonged

tie latter.

CCLMENT

The presumption in Secticn 632 is a restatement of the presumption in

sucdivision 8 of Code of Civil Frocedure Section 1667,

633. An obligation delivered up to the debtor is presumed to have

been paid.

r
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e presumptiosn in Seetion 677 iz a restatemen: of e presumption

in subdivision 9 of Code of Civil Procedure Section 1963,

634, A perscn in possession of an order on hiiiself Tor the payment
of money, or delivery of a thing, ic presumed to Lave paid the money or

delivered the thing accordingly.

C O ENT
The presumption in Section 63! is a restatement of the presumption

found in subdivision 13 of Code of Civil Procedure Section 1963.

635. An obligation possessed by the creditor is presumed not to have

been paid.

COMMENT
The presumption in Section 635 is a common lav presunption recognized

in the California cases. Lizht v. Stevens, 159 Cal. 288, 113 Pac. 659 (1911).

636. The payment of earlier rent or installmenis is presumed from a

receipt Tor later rent or installnents.

C Ol MENT
The presumption in Section 636 is a restatement of a presumption in

subdivision 10 of Code of Civil Frocedure Section 1763,

637. The things which a person possesses are presumed to be owned by
hin.
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G wvmand L
o nreeamrtion i fechios 637 s a vestatemen® of a vrasumption found

in subdivision 11 of Code of Civil FProcedure Section 1963.

638. A person who exercises acis of cwnership over property is pre-

guried to be the cwner of it.

C Ok ENT
The presumption in Section 63¢ is a restatement of a presumption found
in subcivision 12 of Code of Civil Pr&cedure Secticn 1963. Subdivision 12
of Ccde of Civil Procedure Sectica .963 provides that a presumption of
avnership arises from cormon repuitatzion of cwnershiipn., This is inaccurate,
hovever, for ccmmen reputation is ool admissible to zmrove private title to

property. Berniaud v. Beecher, T6 Col. 394, 18 Pac. 598 (1888); Simeons v.

Tnyo Cerro Gordo (o., 48 Cal. App. 524, 192 Pac. ihi (1920).

£39. A judgment, when not conclusive, is presumed to correctly dstermine
or set forth the rights of the parties; but there iz no presumption that the

factic essential tc the judgment have been correctly determined.

COLMENT
The presumption in Secticn 6370 is a restatement of the presumption
found in subdivision 17 of Code of Civil Procedure Section 1963. The pre-
sumption involved here is that the judgment correctly determines that one
party owes another money, or that the parties are divorced, or thelr marriage
has been annulled, or any similaxr rights of the parties. The presumption does

not appiy to the facts wnderlying the Jjudgment. Feor example, a judgment of



annulment is presumed to determine correctly that the marriage is void.

Ciavlk v. City of Los Angeles, 187 Cal. App.2d 792, ¢ Cal. Hptr. 913 {1S50;.

Buiy the judgment may not be used tc establish presunpiively that one of the
pairivies was gullty of fraud as against scae third pariy who is nct bound by
the judgment.

In a few cases, a judgment may Tte used as evidence of Lthe facts neces-
sarily determined by the judgment. See Revisea Rule 23(20), (21), and (21.%},

But even in thoge cases, the judpments do not presumstively establish the

facts determined, they are merely evidsnce.

64D, A writing is presumed to have been truly dated.

COLRENT
The presumption in this section is the same as the presumption in

subdivision 22 of Code of Civil Procedure Section 1963.

541. A letter correculy addressed and properly mailed is presumed o

have been received in the crdinery course of mail.

COMMENT
The presumpticn in Section &4l is the same as the presumption in sub-

diviegion 24 of Code of Civil Procedure Se~tion 1363,

642, A trustee or other perscn, whose duty it vas o convey real
property to a particular person, ic presumed to have actually conveyed to
him when such presumption is necessary to perfect {itie of such person or
his successor in interest. -
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COL WENT
The presumption in Section 642 is the same as Jhe presumption in

suuCivisicn 37 of Code of Civil Provedure Secticon 1C53.

643. A deed or will or other writing purportiiag to create, terminate,
or affect an interest in real or personal property is presumed to be authentic
when it:

(1) Is at least 30 years olc;

(2} Is in such condition as to create no suspicion concerning its
authenticity;

{(3) Vas kept, or when founé was found, in a place waere such writing,
if authentie, would te likely to he kept or found; and

(4) Has been generally acted upon as authentic by persons having an

interest in the matter.

CCMMENRT
Section 643 is a restatement of the presumption found in subdivision 34
of Ccde of Civil Procedure Section 1963. Although the Section 1963 statement
of the Ancient Documents Rule reoguires the documeni to have been acted upon
as 1f genuine before the presumption applies, some recent cases have not

insisted upon this requirement. Kirkpatrick v. Taps O0il Cc., 144 Cal. App-24

4ok, 303 P.2d 274 (1946); Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr.
343 (1960). The reguirement that the document be zcted upcn as genuine is,

in substance, a requiremeni of the possession of property by those persons
who would be entitled to such possession under the document if it were

genuine. See T WIGMCRE, EVIDENCE ©; 2141, 2146; Tentative Recommendation

[
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and z Study Relating tc the Uniform iules of Evidence (firiicle IX. Authen-

tication and Content of Writings), & CAL. LAW REVISICH COMI'N, REP., REC. &

STUDILCE 101, 135-137. Giving the Arcient Docuzents Bule a presumptive effect,

i.e., requiring a finding of the authenticity of ai: anclent document, seems

Jusciried vhen if is a dispositive instrument and the persons interested in
the natter have acted upon the insirument for a period of at least 30 years
a8 1T it were genuine. Evidence .iiich does not arise to this strength may
be sufficient in particular cases o warrant an inference of genuineness and
thus Justify the admission of the document into evidence, but the presumption
should be confined to those cases vrhere the evidence of genuineness is not
likely to be disputed. See 77 VWIGIICRZ, EVIDENCE 605. ‘ccordingly, Section
643 limits the presumptive application of the Anciernt Deocuments Rule to

dispositive instruments,

64, A book, purporting to be printed or published by public authority,

is presumed to have been so printed or published.

CCLENT
The presumption in Section 64 is a restatement of the presumption in

subdivision 35 of Code of Civil Procedure Section 1$63.

65, A bock, purporting to contain reports of cases adjudged in the
tribunals of the state or country vhere the bock is published, is presumed

to contain correct reports of such cases.

COMMENT
Sertion 645 is a restatement of the presumption found in subdivision
36 of Ccde of Civil Procedure Sectior 1963.
-37- ? 643
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Gub.  Res ipsa loguitur is a presumpticn affeclinz the burden of

producing evidence,

CCILIENT
The California courts have characterized the doctrine of res ipsa

loguitur as an inference, not a presumption. Hardin v. San Jose City Lines,

L1 Ccal.2da k32, 436, 260 P.2d 63 (1953)("while scme of the earlier decisions
in the SGtate used the word 'presumpiicn' in discussing the effect of res
ipsa loguitur, it is now settled that the doctrine raises an inference of
ne;ligence 2nd not a presumption”). Despite this characterization of the
doctrine, the courts have also helld <that if the reoulsite facts are found
that give rise to the doctrine, the trier of fact is required to find the
defendant guilty of negligence unle:s the defendant comes Torward with suf-
Ticient evidence to sustain a finding that he was nce guilty of negligence.

Burr v. Sherwin-Williams Co., &2 Cal.zd 682, 268 P.2C 1041 (1954). Accord-

ingly,‘the doctrine in fact gives rise to a presumpilon alffecting the burden
of producing evidence as that kind of presumption nas been defined in these
gtatutes,

£g the doctrine of res ipsa loouitur precisely fits the description
of a presumption affecting the burden of producing evidencs as defined in
Sections 603 and 60k, the doctrine has been placed in Secticn A4 among

the specific presumptions of this class.
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Article &, Presumptions Affecting the Burden of FProof

660. The presumptions in this article and all other presumptions

described by Section 605 are presumptions affecting the burden of proof.

COLENT
Ir many cages it will be difficult teo determine vhether a particular
presumpticon is g presumption affecting the bturden of proof or a presumption
affecting the burden of preducing evidehce. To avoid uncertainty, it is
denirable to classify as many presumptions as possible, Article 4, therefore,
lists several presumptions found in existing law that are to be regarded as

presumptions affecting the burden of proof. The list is not exclusive.

661l. A c¢hild of a woman vho is or has been married, born during the
marriage or within 300 days after the dissolution thereof, is presumed to
be a legitimate child of that marriage. This presunption may be disputed
only by the husband or wife, or the descendant of one or both of them, or by
the people of the State of Calif'ornia in a criminal action brought under
Section 270 of the Penal Code. In a civil action, tie presumption may be

rebutted only by clear and convineing proof.

CCMMENT
Section 661 contains the substance of Sections 1S4 and 195 of the Civil
Cole and subdivision 31 of Code of Civil Procedure _ection 1963 as these
sections bave been interpreted by the courts.
Civil Code Section 194 provides a presumption of legitimacy for children
born within ten months after the dissoclution of a marriage. The courts have
-39-
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said that the ten-month periocd referred to is actually 300 days. Estate of

Mcllamars, 181 Cal. 82, 183 Pac. 552 (191¢). Hence, tle more accurate time

period has been substituted for the ten-month period referred to in Section 19%.
Az undeyr existing law, the precumpticn may bte overccome only by clear and

convineing evidence. Kusior v. Silver, Sk Cal.2d €03, T Cal. Rptr. 129, 35k

P.2C 657 {1960).

662, The owner of the legal title to property is presumed to be the
ovner of the full beneficial titie. This presumption may be rebutted only

by clear and convineing proof.

COLMENT
Section 662 expresses a common law presumpticn recognized in existing
case law. Under the California cases, the presumption may be overcome only

with clear and convincing evidence, Ulscn v. Olsca, L4 Cel,2d 434, 437, 49

P.2¢ 827 {1935); Rench v. McMullen, 82 Cal. App.2d 372, 187 P.2d 231 (1947).

663. A ceremonial marrisge is presumed to be velig,

CCILIENT
Section 663 expresses a common law presumpticn recognized in existing

California cases. Estate of Heusen, 173 Cal, 448, 160 Pac. 548 (1916);

Wilcox v. Wilcox, 171 Cal. 770, 155 Fac. 95 (1616); Treeman S.8. v, Pillsbury,

172 Ted.2d 321 (9 Cir. 1949},

66Lk. A person acting in a public office is precumed to have been
P & B

repularly appointed or elected te it.

_LO_
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CCLHERT

Section 664 is a restatement of subdivisicn 1l ol Ccie of Civil

Procedure Section 1963.

665, Wher official acticn has been taken, it is presumed that all

preveguisites to such action have been taken,

COLZIENT

Dection 665 is a restatement of the presumption arising under the
pro-igiens of subdivisions 15 and 25 of Cede of Civil Procedure Seection
1065, Under this presumption, wher an ordinance has been adopted, when a
tex ascessment has been made, when bonds have been issued, and when any
other official action has been talter that depends Tor itvs validity on the
taliing of scme prior action required by law, the presumption places the
burden of procf on the party asserting the invalidity of the official
actlon tc establish that the necessary prerequisite steps vere not taken.

Thus, where an arrest has been made, in the absence of evidence tc the

contrary, it will be presumed that the arrest was pursuant to a warrant,

People v. Farrara, 46 Cal.2d 269, 294 P.2d 23 (1956); Peopie v. Beard, L6

Cal.2d 278, 294 P.2d 29 (1956); People v, Citrino, 40 Cal.2d 28L, 26k P.2d

32 (1956). However, the burden cf prcof thus placel on the party asserting
the invalidity of an arrest may be catlsfied by procf that the arrest was
withcut a warrant, in which case the party claiming the arrest was valid

must show that there was probable cauvse for the arrest, Badille v, Superior

Cowrs, 46 Cel.zd 269, 294 P.2d 23 (1356); Dragna v. ‘hite, 45 Cal.2d k69,
W7, 289 p.2d h28 (1955)("Upon preo? . . . [of arrest without process) the
burdcen is on the defendant to prove justification for the arrest.”),

-bi-

§ 664
§ 665



6E6. Eny ccourt of thiz Jtate or the United Stoies, or zny court of
gereral Surdsdiction in any cther stete or nation, or any Judge of such a
court, acting as such, 1is presumed Lo have acted in the lawiul exercise of
its Jurisdiction. This presumption applies only when the act of the court

or judge is under collateral attaclk.

CCLMENT
Section 666 is a restatement of the presumptiocn in subtdivision 16 of
Coce of Civil Procedure Section 1¢63. Under exigting lav, the presumption
applies only to courts of general jurisdiction. The presumption has been

hell inapplicable to a superior couri in California vhen acting in a special

or limited jurisdiction. Estate of Sharon, 179 Cal. 447, 177 Pac. 283 {1918),
The »resumptlion has also been held inapplicable to courts of inferior juris-

diction., Santos v. Dondero, 11 Cal. App.28 720, S5h P.od 764 (1936). There

is no reascn to perpetuate this distinction insofar as the courts of
Celifornia and of the United States are conecerned, California's municipal
an. justice courts are served by avle and conscienticus judges and are no
more likely to act beyond their jurisdietion than arc the superior courts.
Moreover, there is no reason to suppose that a superior court or a federal
couzt is less respectful of its jurisdiction when acting in a limited
capacity {for example, as = juvenile court) than it is vhen acting in any
other capacity. Section 666, therclore, applies to any court or judge of
any court of Californis or of the United States. Do far as other states

are concerned, the distinction will still be applicable, and the presumption

will apply only to courts of general jurisdictiom.

,
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667, A person not heard from in seven ysars is presumed to be dead.

COl ZENT
This presumption formerly appeared in subdivision 26 of Code of Civil

Procedure Section 1963.

-11.3..
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AMENDMENTS AND REPTALS OF EXISTTIG STATUTES RELATING TC BURDEN OF

FRODUCING EVIDENCE, BURDEN CF FROCF, AND POZSUMETIONS

several sections of the Civil Code and Code of Civil Frocedure contain
provicions that are inconsistent vith or are supercseded by the statute pro-
posed in the Commission's Tentative Reccmmendation relating to the burden
of producing evidence, the burden of proof, and presumptions. These sections
shiould be revised or repealed to conform to the Tentaiive Recommendation. In
scre instances, the appropriate adjustment requires the addition of new secticns
to either the Ccde of Civil Procedure or the Civil Cole.

Set Torth below is a list of secticns that should be added, amended, or
repealed in light of the Commission’s Tentative Recoumendation, In a few
instances the revision recomrended is self-explenatcry. ‘here it is not, a

conment appears explaining the reascn for the proposed adjustment.

Civil Code

Section 164.5. The following new section should be added to the Civil

Couce:

i6k.5. Subject to the other presumptions staced in this chapter, all

property acquired during marriage is presumed to be community property of

that marriage. This presumption may be overcome cnly by clear and convincing

proof, This presumption does not apply to any property to which legal or

equitable title is held by a person at the time of his deatl if the marriage

during which the property vas acquired was terminated by divorce more than

four years prior to such death.

“le
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CCLLT
Ihis section states ewisting Cecisicnal and stotutory law. The presunp-
tion steted in the first sentence ic established by a number of California
CHE05. t places upoﬁ the persor asserting that any property is separate
property the burden of proving thet it was acquired by gift, devise, or
decceni, or that the consideration pgiven for it was separate property, or
that it is personal injury damages, or that for some cther reason the

property is not community property. E.g., Rozan v. Dozan, 49 Cal.2d 322,

317 P.2d 11 {1957); Meyer v. Kinzer, 12 Cal. 247 (1059). See Continuing

Education of the Far, THE CALIFCRNIA FAMILY IAWYER § 4.8 (1g61).

The second sentence also states existing case lav., L.z., Estate of Rolls,

193 Cal. 5S4, 226 Pac. 608 (1924); lleyer v. Kinzer, supra.

The third sentence states ihe apparent effect of subdivision L0 of Code
of Civil Procedure Section 1963, The meaning of subdivision MO, however, is
not clear. BSee 4 WITKIN, SUMMARY OF CALIFCRNIA LAV 2733 (1960}; Note, L3

CALIF. L. REV. 687, 690-691 (1955).

Sections 193, 194, and 195 provide:

153. LEGITIMACY OF CHILDREN BCRN IN WEDLCCK, A1l children born in
wedlock are presumed to be legitimate.

194, All children of a woman vho has been married, born within ten
monichs after the dissolution of the merriage, are presumed to be legitimate
children of that marriasge.

195. The presumption of legitimacy can be disputed only by the people
of the State of California in a criminal action brought under the provisions

of Zeetion 270 of the Penal Code, or the husband or wife, or the descendant

-l5-
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of one or both of them. Illegitivacy, in such case, nay he proved like

any other factl.

CCHLIENT
“ectlons 193, 194, and 195 should be repealed. They are superseded

by the @ore accurate statement of the presumption in Lvidence Code Section

€61.

Cections 35443548, The folloving new secticns should be added to

tile Civil Code:

354k, A person intends the ordinary consequences of his voluntary act.

3545, Private transactions are fair and reguler.

3546, Acguiescence followed from & belief that the thing acquiesced in

was conformable to the right or fact.

3547, Things happen according o the ordinary course of nature and the

ordinary habits of life.

3548, A thing continues to exist as long as is usual with things of

tha. nature.

CCLMENT
Sections 3544-3548 restate the provisions of subdivisions 3, 19, 27, 28,
and 32 of former Ccde of Civil Procedure Section 1563, These provisions have’
been relocated among the mexims of jurisprudence. These maxims are not
intended te qualify any substartive provisions of lav, but to ald in their

just application. CIVIL CODE § 350C.

b= $¢ 193-195
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Code of Civil Procedure

Section 1826 provides:

1826, THE DEGREE (F CERTAINTY IEQUIRED TO E3TALLISH IFACTS. The law
does not require demonstration; that is such a desrec of proof as, exeluding
possibility of error, produces absolute certainty; because such proof is
rarely possible. Moral certainty culy is required, or that degree of proof

vhich preduces conviction in an unprejudiced mind.

C OLGAENT
Section 1826 should be repealed. It 1s an inaccurate description of

the normal burden of proof.

Section 1833 provides:

1833. Prima facie evidence is that which suffices for the rroof of a
parivicular fact, until contradicted and overcome by other evidence. For
exapple: The certificate of a recording officer is prima facle evidence
of & record, but it may afiervards we rejected upon proof that there is

no such record.

CCIMENT
Section 1833 should be repealed. It is inconsisient with Evidence Code

Section 602,

Section 1847 provides:

1847. WITNESS PRESUMED TCQ SPCAK THE TRUTH. A vitness is presumed to
specit the truth., This presumpticn, however, may te repelled by the manner

in vhich he testifies, by the charzcier of his testimony, or by evidence
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affecting his character feor truil, honesty, or interiiy, or his motives,
or vy contradietory evidence; and the jury are the eiclusive judges of his

credibility.

COCiENT
Section 1847 sheuld be repealed. It is inconsistent with the definition
of a presumpticn in Evidence Code Section 600, The right of a party to
atcacl: the credibility of a witness by any evidence relevani to that issue

is assured by Revised Rule 20.

Secticn 1867 provides:

1867. MATERIAL ALLEGATICH ONLY TO BE FROVED. HNone but a material

aliepgation need be proved.

COMIENT
section 1867 is based on the obsolete theory that some allegations are
necessary that are not material, i.e., essential to the claim or defense.
CCODE €IV, FRCC. § bL63. Section 1867 provides that omly the material allega-

ticns need be proved. As the section is obsclete 1t should be repealed.

Section 1869 provides:

1869, AFFIRMATIVE ONLY T0 BE PROVED. Each party must prove his own
affirmative allegations. Evidence need not be given in support of a negative
allezation, except when such negative allegation is an essential part of the
statement of the right or title on vhich the cause of action or defense is
founded, or even inh such case when the allegation it a denial of the existence

of a document, the custody of vhich belongs to the opposite party.

mn
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COuL BT
Nection 1869 should be repealed, It is inconsistent with and super-
seced by Sectlons 500 and 510. lkreover, it is an inaccursie gtatement of

the manner in which the burden of rrcof is allceated under existing law.

Section 1908.5. A nev secticn should be added 4o the Ceocde of Civil

Procedure to read:

1008.5. When a judgment or order of a court iz conclusive, the judgment

or order must be alleged in the pleadings if there bz an opportunity to do

s0; il there be no such opportunity, the Judsment or order may he used as

evidenca,

COrMENT
This is a new section that recodifies the rulc of pleeding stated in
subdivision 6 of Section 1962 of the Code of Civil Trocedure. See the Comment

to Section 1962.

Sections 1957, 1958, 1959, 1800, and 1961 provide:

1957. INDIRECT EVIDENCE CLAGOITIED,., Indirect evidence is of two kinds:
1. TInferences; and, 2. Iresumpticis,

1958, INFFRENCE DEFINED. An inference is a dcduction which the reason
of the Jury makes from the facts proved, withoui an expregs  direction of
lar o that effect.

1650, PRESUMPTICN DEFINED. S presumption is a deduciion which the law

expressly directs to be .made from particular facts.

-G § 1869
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1960, WHEN AN INFERENCE ARISES. An inference must be founded:
}. on a fact legally proved; and, 2. on such a deduction from that fact
as is warranted by a consideration of the usual propensities or passions of
men, the particular propensities cr passions of the person vhese act is in
question, the course of husiness, or the course of nature,

1661, PRESUMETICNS MAY BE CCNIROVERTED, WHEN, £ presumption (unless
declared by law to be conclusive) may be ccntroveried by other evidence,
direct or indirect; but unless so controverted the Jury are bound to find

according to the presumption.

COLIMENT
Sections 1857, 1958, 1959, 1960, and 1961 should be repealed. Sections
1957, 1958, and 1960 are superseded by Revised Rule 1(1)(defining "evidence")
and Revised Rule 1{2)(defining "relevant evidence''). Section 1959 is super-
seded by Evidence Code Section 600, and Section 1951 is superseded by Chapter

3 (beginning with Section 600} which rrescribes the nature and effect of

presumptions.

Section 1962 provides:

1962, The following presumptions, and no others, are deemed conclusive:

1., A malicious and guilty intent, from the deliberate commission of an
udavful aet, for the purpose of injuring ancther;

2. The truth of the facts recited, from the reecital in a written
ingtrument between the parties thereto, or their successors in interest
by 2 subseguent title; but this rule dces not apply to the recitsal of a

concideration;

=50~ § 1960
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3+ UWhenever a party has, by his own declaraticn, act, or omission,
intertinnally and deliberately lel another to believe a particular thing
true, and to act upon such belief, he cannot, in any litigation arising
ou:c of such declaration, act, or cmission, be permitied to falsify it;

4. A tenant 1s not permitted to deny the title of nis landlord at
the wime of the commencement of whe relation;

5. DNotwlthstanding any other provision of lawr, the issue of a wife
eohabiting with her husband, who is not impotent, is indisputably presumed
to be legitimate;

6. The judgment or order of a court, when declared by this ccde to
be ccnelusive; but such judpmeni or crder must be alleged in the pleadings
if there be an opportunity to 4o so; if there be no such opportunity, the
Julfrment or order may be used as evidence;

T+ Any other presumption which by statute is expressly made conclusive.

COL MENT

Section 1962 should be repealed.

Subdivision 1 should be repealed because it "hac licile meaning, either
as a rule of substantive law or as a rule of evidence . . . ." People v.
Gorshen, 51 Cal.2d 716, 731, 336 P.2d kg2 (1959).

Subdivisions 2, 3, 4, and 5 are superseded by _vidence Ccde Sections
621-62k,

The first clause of subdivision 6 states a meaningless truism: that
Juioments are conclusive when declared by law to be conclusive., The pleading
rule in the next two clauses has been reccdified as Dection 1908.5 of the
Cede of Civil Procedure.

Subdivision T is merely a2 cross-reference section to all other con-

clusive presumptions declared by lauv.

-51-
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Seetion 1963 provides:

1963, All other presumptions zre satisfactory, iT uwncontradicted.
They are dencminated disputable presumptions, aﬁd may Le controverted by
other evidence. The following are ¢f that kind:

1. That a person is innocent of ecrime or wroag;

2. That an unlawful act was done with an unlzuful intent;

3. That a person intends the ordinary consequence of his voluntary act;

L. That a person takes ordinary care of his oom concerns;

5. That evidence wilfully suppressed would bte adverse 1if produced;

6. That higher evidence would be adverse from inferior being produced;

T. That money paid by one Ltc ahother was due to the latter;

3. That a thing delivered by one to another belonged to the latter;

©. That an obligatich delivered up to the debtor has been paid;

10. That former rent or installuents have been paid vhen a recelpt for
later is produced;

11. That things which a perscon possesses are owvned by him;

12. That a person is the owner of property from exercising acts of
onership over it, or from common reputation of his cimership;

13. That a person in possession of an order on himself for the payment
of money, or the delivery of a thing, has paid the money or delivered the
thing accordingly;

1&, 'That a person acting in a public office was regularly appointed
tao it;

15, That official duty has Leen regularly periormed;

16. That a cowrt or judge, acting as such, whether in this State or
any other state or country, was acting in the lawful exercise of his
Jurisdiciion;
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17. That a judicial record, vhen not conelusive, does still correctly
determine or set forth the rights of the parties;

18. That all matters within an issue were laid before the jury and
passed upon by them; and in like menner, that all maitvers within a submis-
sion Lo arbitration were lald before the arbiltrators and passed upon by them;

19. That private transactions have been fair and regular;

20, That the ordinary course of business has been followed;

21. That a promissory note or hill of exchange was given or endorsed
for a sufficient comsideration;

22. That an endorsement of a negotiable promissory ncoie or bill of
exchange wag made at the time and place of making the note or bill;

23. That a writing is truly dated;

2k, That a letter duly directed and mailed was received in the regular
course of the mail;

25. JTdentity of person from identity of name;

6. That a person not heard frcm in seven years is dead;

27. That acquiescence followed from a belief that the thing acquiesced
in vias conformable to the right or fact;

256, That things have happened according to the ordinary course of
nature and the ordinary habits of life;

28. That persons acting as copartners have entered inio a contract of
copartnership;

30. That & man and woman deporting themselves as husvand and wife
have entered into a lawful contract of marriage;

31. That a child born in lawful wedlock, there being no divoree from
bed and board, is legitimate;
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32. That a thing conce proved to exist continues as lonz as is usual
witia things of that nature;

33. That the law has Tteen obeved;

34, That a document or writing more than 30 years old is genuine,
when the same has been since generzlly acted upon as genuine, by persons
haviné an interest in the questicn, zrd its custody has teen satisfactorily
explained

35. That a printed and nublished book, purporting to be printed or
published by public authority, was so printed or published;

36. That a printed and published bock, pwrporting Lo contaln reports
of cases adjudged in the tribunals of the State or country vhere the bock
is published, contains correct reporcs of such cases:

3T. That a trustee or cother persch, whose duty it was to convey real
property to a particular person, has actually conveyed to him, when such
presumpiion is necessary to perfect the title of such person or his successor
in interest;

35. The uninterrupted use by the public of land for a burial ground,
for five years, with the consent of the cwner, and without a reservation of
hiz rights, is presumptive evidence of his intenticn o dedicate it to the
public for that purpose;

2%, That there was 2 good and sufficient consideraticn for a written
convrach;

40, That property ocwned ai the time of death by a person who had been
divorced from his or her spouse morc than four years prior thereto was not
conmunity property acquired during marrisge with suech divorced spouse, but
is his or her separate property.
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CCLLENT
Section 1963 should be repealed. Many of the presumpbtions listed -~
clascified and restated 1n the DLvidence Code. Other provisions have been
recciified as maxims of jurisprudence in Fart IV of the Civil Code, Cthers
are not continued at all. In the table belcw is given the disposition of
each sutdivision. Following the talle are ccements indicating the reasons
for repealing thoge provisions that are not continued,

Section 1963

{subdivision) Superseded by

(1) Proposed Evidence Ccde Section 520

(2) Hot continued

{3) Proposed Civil Ccde Section 3544
(i) Proposed Evidence Code Section 521
{5) Not continued

(6) Hot continued

(1) Proposed Lvidence Code Sectiocwn 00
(8) Froposed Evidence Code Section 6-2

(g) Proposed Evidence Code Section 437
(10) Proposed Gvidence Code Section 63u
(11) Proposed Dvidence Ccde Section 637
(12) Proposed Lvidence Code Section 638
{13} Proposed. Evidence Code Section 634
(1) Proposed FBvidence Code Sectlon 664
(15) Proposed Evidence Code Section 665
(16) Proposed LEvidence Code Section H66
(17} Proposed DIvidence Code Section 639
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Section 1963
{subdivision)

(18)
(19)
(20)

{21}

{22)
(23)
(2h)
(25)
(26}
(27)
(28)
(29)
(30)
(31)
(32)
(33)
(3%4)
(35)
(36)
(37)
(38)
(39)

(ko)

A

Cin

Superseded by

ot continved
Proposed (ivil Code Section 3545
Hot contiaued

Commercial Code Sections 3306, 3307,
and 3408

Not continued

Proposed @vidence Code Section 64O
Proposed Evidence Code Section 641
Hot continued

Proposed Ividence Code Section 667
Proposed Civil Coce Section 3546
Proposed (ivil Code Section 3547
Hot continued

Not conlinued

Proposed Lvidence Code Section 661
Proposed Civil Code Section 3548
Proposed Dvidence Code Section 665
Proposed “vidence Code Section 643
Proposed Ividence Ccde Section Bhb
Proposed Ividence Ccde Section 645
Fropoged Zvidence Ccde Section 642
Hot continued

Umnecessary--Dunlicates Civil Ccde
Section 161k

Proposed Civil Code Section 164.5
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Subdivision 2 is not ceontinued because it has been a source of error

ant confusion in the cases. An inscruction based uncn it ds error whenever

specific intent is in issue. People v. Snyder, 15 Cal.2d 706, 104 P.2d 639

{1¢k0); People v. Meciel, 71 Cal. fyp. 213, 234 Pac, 877 (1925). A person's

intent may be inferred from his actions and the surrcunding circumstances,

and. an instruction tn thateffect may be given., People v. Eesold, 15k cal,

363, O7 Pac. 871 {1508).

Subdivisions 5 and 6 are not continued because, despite Section 1963,

there was no presumption of the sort stated. The "presumpiions” merely
indicated that a party's evidence should be viewed vith distrust if he
coul¢ produce better and that unfavorable inferences should te drawvn from
thz evidence offered against him if he failed to deny cor explain it. A
pariyts failure to produce evidence could not be turned into evidence

against him by reliance on these precumptions. Hawpion v. Rose, 8 Cal.

App.2c b7, 56 P,2a 1243 (1935); Girvetz v. Boys' iosket, Inc., 91 Cal.

App.2d 827, 206 P.2d 6 (1949), The substantive effect of these "presump-
tions” is stated more accurately in Section 2061 of the Code of Civil
Procedure.

Subdivision 18. HNo case has teen found where this subdivision has had

any effect. The doctrine of res judicata determines the Issues concluded

betireen the parties without regard Lo this presumption. Parnell v. Hahn,

61 Cal. 131, 132 (1882)("And the juégment as rendered . . . is conclusive
upon all questions involved in the action and upen vhich it depends or upon
matiers which, under the issues, mizht have been litigated and decided in

the case").
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Subdivision 20. The cases hove used this "presumption” merely as a

Juztiricetion Tfor holding that evidence of a businecs custcm will sustain
a finding that the custom was Tollcured on g particular coccasicn. E.g.,

American Can Co. v. Agricultural Insur. Co., 27 Cal. App. 647, 150 Pac.

g9cs {1915); Robinson v. Puls, 28 Cal.2d 664, 171 P.2d k30 (1946). Revised

Rule L4¢ provides for the admissibility of business custom evidence to prove
thet the custom was followed on a perticular gecasion. There is no reason
to ccmpel the trier of fact to find that the custom wos followed by applying
a presumption. The evidence of the custcom may be strong or weak, and the
trier of fact sheuld be free to decide whether the custcn was followed or
not, No case has been found giving a presumptive efTect to evidence of a
business custom under subdivision ZO.

subdivision 22. The purpose of subdivision 22 appears to have been to

compel an accammedation endorser to prove that he endorsed in accecmmodation
of a subsequent party to the instrument and not in sccommcdation of the

malzer, See, e.g., Pacific Portland Cement Co. v. Reinecke, 30 Cal. App.

501, 158 Pac. 104l (1916)., The liability of accommodation endorsers is
nov Tully covered by the Commercial Ceode. Accommedation is a defense

3307, 3415(5).

£

which must be established by the defendant., COMM, C.u¢
Hence, subdivision 22 1s no longer necessary.

Subdivision 25. Despite subdlivision 25, the California courts have

refused to apply the presumption of identity of person from identity of

of name when the name is common., D.gz., People v. 'ong Sang Lung, 3 Cal.

Apn. 221, 224, 84 Pae. 843 (1906). The matter should be left to inference,
for the strength of the inference will depend in pariiculer cases on whether

the name is cammon or unusual.

-58- § 1963



oubGivisio. £9 has teen cited but onee in its Sf-year aistory. It

!

iz wmaecessary in lizht of the foclirine of cotensivic authority.

Subdivisicn 30, in effect, declares that = marricze will te presumed

fron proc? of cchabitation snd revuie., Pulos v, Pulos, 10 Cal, App.2d

¢l2, 295 F.2d G0T {1956). Because repuiation eviderce may scmetizes
strongly indicate a marriage and =t other times fail 1o do so, requiring
a finding of g marriage frem proof of such reputution 1s unworrented. The

cagses have sometimes refused to apnly the presumpiion beczuse of the

weakness of the reputation evidence relied on. Lsizte of Baldwin, 162

Cal. 471, 123 Pac. 267 (1912); Cacicrpo v. Triangle Co., 120 Cal. App.2d

281, 260 F.2d 985 (1653). Discontinuance of the presumption will not
affect the rule that the existence of a marriage may be inferred from

procf of reputaticn. White v, White, 82 Cal. 427, 27 Fac. 276 (1890)

("cohabitation and repute do nol make a marriage; “hey are items of evidence
fran vhich it may be inferred that a marriage has uvcen entered into'}.

Subdivision 38 has not teen zyrlied in its §2-year history. The

suostantive law relating to lmplied dedication and éedication by prescrip-
tion makes the presumption unnecessary., Jee WITKIN, CUMMARY OF CALIFCRNIA

LA 832-886 (Tth ed. 1660).

Section 1981 provides:

1981, EVIDENCE TO BE PRODUCID 3Y WHOM.  The party holding the
affirrative of the issue must profuce the evidence to prove it; therefore,
the burden of proof lies on the party who would be defeated if no evidence

were given on either side,

COMMETT
Section 1981 should be repealed, It is superscied by "ections 500 and

510.
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2061. [JURY.JUDGIZ. S8 .LETEGT -ANLEVIDENGE. (BUR.CC.RT-IUCTRUCTEDR- GH
CERTAIN.FOINTCS, | Thae Jury, sunjzou to the contrel cf the court, in the

caces specified in this cocde, are the judges of the effect cr value of
evidence addressed to them, except vien it is deciarsd to be conclusive.
They are, however, to be instrucied T3 the court on sll proper occasions:

1. That taeir power of Jjudsing of the effect of evidence is not
arbitrary, but to be exercised with legal discreiion, and in subordination
to the rules of evidence;

2. That they are not bound to decide in conformity with the declara-
tions of any nhumber of witnesses, which do not produce convietion in their
minds, against a less number [se-szaizst-a-prosurpiisnl or cther evidence
satis{yinrg their minds;

3. That a witness false In one part of his tesiimony is to be distrusted
in others;

L., That the testimony of an sccomplice ought o te viewed with

distrust, and the evidence of the oral cmission of o party with caution:

n
o
H

5. [That-in-eivil eages-ths-sffirmative-sf-the-issue-must-te-prevad;
ane-vyhen-the-ovidence-is-asasredietcry-the-decision-2ust-se-pade~aszcrdin
to-the-preperderagnee-of -the-svidenses.that-in-erininal-eases-guidt-gusk-kea

estaklisked-keyerd-a-reastrasla-den=t: ] That the bturden of proof rests on

the party to whon it is assipned by statute or rule of lay, informing the

jury wvhich party that is; and when the evidence is coutradictory, or if
J LTy p .

not contradicted might nevertheless be disbelieved oy them, that btefore they

finc in favor of the party vhno teors the burden of rnrool they must oe

persuaded by a preponderance of the evideace, by clear and convincing

avidence, or bteycnd a reascnable dourit as the case ray be;
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©. That evicence is to ve coolsuied nov cndly by iis oun intrinsic
welsht, tut also accordipg to the ovidence which 2t 23 Za the power of cne
side o produce and the otker to coniradict:; and, ticrefore,

T. That if weaker and less sa.isfactcry evidence is offered, when
it aprears that stronger ard more salisfactory wes within the power of
the parvy, the evidence offered should be viewed with distrust , and that

infcrences unfavorable to a party may be drawm Trom any evidence or facts

in the case against him when such party has failed to explain or deny such

evicence or facts by his testimcny or has wilfully suppressed evidence

relating thereto.

COiLINT
Subdivision 5 has beern revised in the light of proposed Chapter 2
{cormencing with Section 510 ). Oubdivisions 6 and T state in substaﬁce
the meaning that has been given to the presumption: formerly appearing in

subdivisicns 5 and € of Code of Civil Frocedure Secticn 1863.

A § =061



