#3() 5/1.3/6k
Memorandum &4-29
Subject: Study No. (L) - Uniform Rules of Evidence (Article III.
Presumptions) .

There is attached to this memorandum a revised version of the
proposed statute on burden of producing evidence, burden of proocf and
presumptions. You may use this cony for marking su;jesied changes and
recwrn it to the staff at the next meeting. We have sent another copy
of + is tentative reconmendstion to you for inclusion in your colleetion
of tentaiive recommendations. -

Sections 500 through 602, except for Section 51 ere as revised and
approved by the Commiseion at the last meeting. Tue comment to Section
500 has been substantially revised and mpinor revision has been made in
the comments to S8ections 510 and 601l. The following matters should be

noted by the Commisslon in regard o this tentative recomuendation:

Section 51).

The staff wes directed to do further research on the operation of
presumptions and the alleeation of the burden of proof to the defendant
in criminsl cases. JSome question vas raised concerning the nature of the
instruction to be given the Jjury on issues where tie defendant has the
burden of proof. The staff was asked to determine ~hether the jury
is instructed that it may find the presumed fact or vhether it is ilnstructed
that the presumption is controlling in the absence of sufficlent contrary
evidence.,

CALJIC LO and the second parsgraph of CALJIC 25 are identical., They
provide:
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N presunmption is a deduction vivich the law expressly direets to
be made from particular facts. Unless declared by law to be
conclusive, it may be controveried by other evidence, direct or
circumstantial; but unless so controverted, the jury is bound to
find in aceordance with the presumption.

Corporations Code Section 255 provides that no company shall sell any
security of its own issue uwntil it has first applied for and has secured
from the commissioner a permit authorizing it so to do. Corporstions
Code Section 25700 provides that nc person shall act as an agent or broker
until it has first applied for and secured from the commissioner a
certificate authorizing it so to do. CALJIC Instructions 451 and 452
relate to these violations of the Corporate Securities Lav. CALJIC 451
provides:

hen a person is on itrial under a charge of having sold a
security,tke sale of which had not been authorized by a permit
of the Commissioner of Corporations of the State of Califoernia,
after the alleged sale has been proved, the burden of proof is
upon the defendant to show the existence of suclh a permit at
the time of the transaction, and in the absence of such proof,
the jury must find that no sucu permit was then in existence.

[Emphasis added. ]
CALJIC 452 provides:

\lhen a perscon is on trial under a charge of having acted as an
agent or broker in the sele of a security, without first having
secured fron the Commissicnow of Corponstions of the State of
Californie & certificate, then in effect, authorizing him so to
do, after the alleged sale has been proved, the burden is upon
the defendant to show the existence of such certificate at the
time of the transaction, and in the absence of such proof, the
Jury must find that no such certifizate was then in existence,

CALJIC 70% relates tc narcotics possession. Iv provides:

Upont the trial of a charpge of the unlawful possession of a
narcotic, it is a defense that the defendant had a lawful,
written prescription for sucl: narcotic of a physician, dentist,
chircpodist, or veterinarian licensed o practice in this state,
but the burden is upon the defendant to prove that he had such
vritten prescription. In the absence of any proof of the
existence of such a prescription you must assume, in arriving
at a verdict, that the defendant bad no such prescription.
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CALJIC 801 relates to the delense of insanity. The instruction in
the main volume (Rev. Ed. 1958) provides in part:

The burden of proving insanity is on the defendant; that ia
to say, it is incumbent upon him to establish by a preponderance
of evidence that he was insane at the time of committing the
offense charged.

The law presumes that the defendant was sane. That pre-
sumption may be rebutted but is controlling until overcome by
a preponderance of evidence. A preponderance of evidence is
such evidence as, when weighed with that opposed to it, has
more convincing force, and frcem which it resulvs that the greater
probability of truth lies therein.

The 1962 pocket part to CALCITF contains a revised version of this
instruetion. The pertinent part of the instruction provides as follows:

The burden of proving insanity is on the defendant. The law
presumes that the defendant was sane. The effect of this presump-
tion is to place on the defendant the burden of proving insanity
by a preponderance of the evicence.

A preponderance of evlidence is such evidence as, vhen weighed
with that opposed to it, has more convincing force, and from which
it results that the greaier probability of truth lies therein.

The pocket part glves no clue to the reason for this change. It explains
the revision of the instruction on the ground that the instruction in the
main volume erronecusly contained "and" instead of "or" in stating the

M'llaughten rule relating to insanity. The revision vas based on the error

poinsed out in People v. Richardson, 192 Cal. App.2d 166, 13 Cal. Rptr. 321

(1961). It mey be that the language indicating thats the "presumption . . .
is controlling” was deleted in reliance upon the general instruction on
presvmptions given above.

CALCIT 80k relates to intermittent insanity. The instruction provides
that if the defendant proves intermittent insanity,

the lav . . . presumes that it [the criminal act] was committed

during one of the defendant's lucid intervals. That presumption

may be rebutted but 1s controlling until overccre by a preponderance

of evidence showlng that the defendant was incane at the time when
the offense charged was ccmmiited.

Instruction 80k was also modified in the 1962 pocket part of CALJIC.

After stating the presumption, the instruction now provides merely:
_3..



ihe. effect of this presumption .5 to place upcu che foTendant the burden

Qf proving by a preponderance of the evidence thai he iras insane and

irresponsible at the time the oifense was comiristed.

The form of the instructicn anucaripg in the aln volure was given in
People v. Fash, 52 Cal.2d 36, 330 ..2a M6 (1959). uae “ipreme Court affirmed
the convicticn of Fash and no noie ~se taken of Lic language, “"that presump-
ticn may be retutted but is contrclling until overccue by = rreponderance
of evidence . . ., ."

CALJIC 810 relates to the determination of insanity at the time of
trial. As the instruction appears in the main volwie, it provides in part:

But in the trial of an insanity issue such as that now before

you the law presumes that the defendant is sane, although that

presumption may be overcome by evidence to the contrary. . . .

Unlegss and until such insanity is proved by the preponderance

of the evidence, the presumption of sanity is controlling.

The pocket part indicates that the sentence bveginning with "unless” and
ending with "controlling" should be stricken and the Tolloving sentence

substituted:

The effect of this presumpticn is to place upon the defendant
the burden of proving such insanity by a preponderance of the
evidence.

The wnocket part gives no clue to the reason for these changes in the
inssructions. ¥Ho case that we knov of has questioned them. Presumably,

they have been used repeatedly as in the case of People v. Wash. Perhaps

reliance is being placed on CALJIC 25 cor 40 to explain the effect of the

preswaption. The reports indicate that juries are bteing given the CALJIC 25

instrvetion. People v. Masters, 33 Cal, Rptr. 383, 286 (1963); Pecple v.

Porter, 31 Cal. Rptr. 8L1, 8hs (1987).



“he appellate cases indicate Lot instrueticn: rvequiring juries to
follcr presupptions are regularly iven and are covwech statements of the
la-, e have found no case hollding o to be errcacius e instruct a jury
that a presumption is econtrolling in the absence ol contwrary evidence., Im

Pecople v. Agnew, 16 Cal.2d 655 (1040), the defendant vas prosecuted for

the Talse arrest of one Willis O, rrouty. The trial court zave the
folloring instruection:

It is admitied by the defendant that he arrested Willis 0. Prouty
on the charge that he, Prouty, had committed nerjury, both in

his affidavit which was part of the cross-copplaint in the civil
suit of Agnev v. Prouty and in the testimony vhich he, Prouty,
gave at the trial of that action. If Prouty did commit such
perjury, the defendant had a right teo arrest him, Dut 1f Prouty
did not ccmmit such perjury, the arrest of Prouty by the defepdant
vas unlawful, The burden igs cn the defendant to prove that Prouty
cormmitted perjury.

The defendant was convicted and appealed, The prosecution socught to Jjustify

the trial cowrt’s instruction upcn the authority of People v. McGrew, 77

Cal., 570, 20 Pac. 92. The MeGrev instruction was as follovs:

‘hile 1t 1s true that the prosecution must prove the imprisonment,

it is slso true that the imprisomment being proven, the law

vresumes it unlawful until the contrary is shom, It is for the

defendant to justify it by oroving that it wes lawful.
The Supreme Court held that the presumption mentionec in the Melrew instruction
could be relied on by the prosecution. "It therefore seems clear that the
McGrew case should not be overruled as the instruciion therein approved
appears substantially correct as far as it wvent and is suctained by reason
and authority.” 16 Cal.2d at 66, The Supreme Cour: then vwent on, however,
to ctate that "the instruction given in the MeGrev case should [not] be

given vithout proper qualificaticn. The instruciicn ziven in the MeGrew

case implied that the burden as upon the defendant to prove the lawfulness



of le imprisomment by a preponderance of the evidence.” 16 Cal.2d at

665. The court went to hold that the MeGrew instruction should be
qualified by indicating that the burden placed on the defendant is merely
"to produce such evidence as will create in the minds of the jury a
reasonable doubt of his guilt of the offense charged." 16 Cal.2d at 665.
So fer as the Agnew instruction vas concerned, the court said that the
insiruetion "was substantially correct as far as it vent, {but] 1t should
not have been given without a qualifying instruection informing the jury that
the burden thus placed upon the defendant could be met by evidence which
produced in their minds & reascnable doubt as to whether ir. Prouty had
in Tact committed perjury." 16 Cal.2d at 666.

Thusg, the Supreme Court gave suecific approval to an instruction to the
effect that "the law presumes . . . until the contrary is shown."

In People v. Scott, 2% Cal.2d TTh (194hk), Justice Traynor considered

the presumption in the Pahgerous Veapons' Control Iawv that the person in
possession of a firearm whose identification merks were obliterated had
obliterated the same. The instructiion was not considered., In regard to
the presunption, the opinion states:

The presumption does not impose on him the burcen of proving who
committed the crime, nor does it reguire him <o persuade the jury
of his innccence. He must merely go forward wich evidence to the
extent of raising a reasonable doubt that he tampsred writh the
identification marks, When he has done so, he enjoys the benefit
of the presumpticn of innocence, and it is then Incumbent on the
prosecution to establish his guilt beyond a reasonable doubt.

{24 Cal.2d at 783.1]

Fresumption instructions were considered by Chief Justice Gibson in

People v. Hardy, 33 Cal.2d 52, 193 Pec.2d 865 {1948). The cdefendant was

charped with murder. She claimed thet she had received & blow on the heed



and. vas unconscious at the time of the murder. She claimed that the blow
on the head caused both amnesia and automatism. On the claim of automatism

the trial court instructed:

“hen the evidence sheows thai a defendant acted as if he was conscious,
the lsw presumes that he then vas conscious. This presumption is
disputable, but is contrclling on the gquestion of consciousness

wntil overcome by a preponderaice of the evidence, vhich means such
evidence as when weighed against the presumpiicn, and any evidence
supporting the presumption has wore convineing Zorce, and from

vhich it resuvlts that the grezter probability of truvth lies therein.

The Dupreme Couwrt recognirzed the presumption but criticized the instruction

A

for requiring the defendant to overcome the presumption by a preponderance

of the evidence. The court said:

The mere fact that there is a presumpticn viaich tends to
support the prosecution's case deces not change the amount or
quantum of proof which the deTendant must produce. (People v.
fiinew, 16 Cal.2d 655.) The prosecution is required to prove
the offense beycnd a reasonabls doubt and, In so doing, may rely
on any applicable presumptlions. The defendant, on the other hand,
is not required to prove hisg innccence by a preponderance of the
evidence, but only to produce sufficlent evidence to raise a

fan

regsonable doubt in the minds of the jury. {33 Cal.2d at 64.]

Here agaln the Supreme Court Gid not criticize the poriion of the
ingtruetion stating that the presucption is controlling, it attacked only
that nortion of the instruction requiring the defencant to overcome the
presumption by a preponderance of the evidence.

In People v. Harmon, 89 Cal, fpp.2d 55, 200 Pac.2d 32 (1948}, the

defendant was convicted of illegal possessilon of narcotics. The convietion
was affirmed with the follecwing opinion:

It is elaimed that the trial court erred in giving or refusing
certain instructions. The firsi attack is [upon the instruction?]
that the burden of proof is upon the defendant that he possessed

a written prescription and thas in the absence of such evidence

it must be assumed that ne hel ne such preseripeion. . . . Whether
cne has such a prescription is a fact peculiarly within the
Inovwledge of the accused., . . . Upon the failwe of the defendant
to prove a written prescription, it must be assumed that there was
nc such prescription. [89 Cal. Lpp.2d at 58-59 {cmphasis added). ]
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rparently, an instructicrn zinilar te that ziven in Feople v. Harmon

was given in People wv. Jackson, 106 Cal. App.2d 1li, 23k Pec.2d 766 (1951)

(hearing denied). The insiructica contained the s.atcement "that the burden
vas upon the defendanrt to show ihas there was a writien prescription in
erristence to justify or excuse his nossession of narccoiies or his actions

in thaw in the absence of precof cf the existence of such prescription, the
jury must find that no such prescription was in existence.” 106 Cal. App.2d

at 22k, Although the case, like the case of People v. Nash, is instructive

as Lo the practice of the courts, it is not authoritvy for the validity of
the instruetion for there was no contenticn that & prescription did exist.
The defendant was a doctor and was being prosecutel for dispensing narcotics
without a prescription.

In People v. Bushton, 8C Cal. 160 (1889) the jury vau instructed upon

the effect of Penal Code Section 1105 which provides that upon a trial for
muréer that after proof of the killing by the defendant the burden of proving
circumstances of mitigation, justiZication, or excuse is upon the defendant.
The trial court had instructed the jury that the defendant's burden was to
shor any circumstances of mitigazion, excuse, or Justification by a pre-
poncerance of the evidence. The Supreme Court reversed stating that Section
1105

casts upon the defendant the burden of proving circumstances . . -
that Jjustified or excused the commission of the hoamicide.

This does not mean . . . by & prepcnderance of The evidence

= » « . He is only bound under this rule to produce such

evidence as will ecreate in the minds of the Juwry a reasonable
doubt of his guillt of the offense charged. . . .

The gection under consideration was not intended to, and
does not change this rule a:z o the weight of the evidence.
It simply provides that, certain facts being wroved, the pre-
sumption of guilt shall follor, unless the delendant shall
himself prove certain other facts. It deoes nov attennt to

N



provide the degree of proof rcouired of him, but leaves the
*ule as to the degree of evidence necessary Lo conviet as it
-as before. [80 Cal. at 16L4. ]

Io Pocople v. Thomas, 25 Cal.2d 820, 156 P.zd 7 (1945) the jury was

lnstructed in the language of Secticn 1105, This was held to be

errcr, An instruction in the langstage of a statute is proper only if

the jury would kave no difficuli{y in understanding the statuie without
guidance frcom the court. The statute itself gives no ¢lue to the burden
upcn the defendant and does not ciearly indicate that the presumption

is of second degree murder, not first., A series of cases appear in the
Supreme Court reports in which the trisl cowrt gave similerly erroneous

instructions based on Penal Code Section 1105. See, c.g., People v.

Valentine, 28 ral.2d 121, 169 P.2d 1 (19k6); People v. Cornett, 33 Cal.2d

33, 198 P.2d 877 {1948). PFinally, in People v. Deloney, %1 Cal.2d 832,

26l F.2d 532 (1953}, a similaer erroneocus instruction was given again.
The Supreme Court pointed out that it had repeatedly held that a jury
should not be instructed in the language of Section 1105. Again, the
Jjury was not advised thait the inscruciion had no apnlication in determining
the degree of murder. The court concluded:

Iu any event, an instructicn in the language of section 1105,

even with an adequate explanation of its meaning, has no

vroper place in a charge to the jury. As restated in People

v, Thomas, supra, 25 Cal.2d €EQ "legic suggests that since

such section in realiity merely declares a rule of procedure

and does not relieve the State of the burden of proving each

and every essential element of guilt beyond a reasonable doubt

the propriety of reading it to the jury, even vith the proper

explanation, is doubtful.”

The foregoing resume indicates that the practice of the California

courts is and has been to instruct juries that presunmpiions are controliing

in “lhe ghsence of comtrary evidence sufficient to raice a reasonable doubt.
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If the issue is sanity, the jury has been instructed to find the defendanr’
sane unless persuaded to the contraiy.
The cases hold that the law conforms to instructions of this sort.

A typical statement is that in People v, Hickman, 204 Cal. U470, 477 (1928):

"a pergon charged with crime is presumed to be sane until the contrary is
established by a preponderance of the evidence.” /it lease one square
holding can be found approving an instruction reguiring the jury to assume

the presumed fact., People v, Harmon, 89 Cal. App.2d 55, 200 Pac.2d 32 {1948).

The Supreme Court has approved an instruction "so far as it goes" telling the
Jury that a presumption is controlling until overcome by other evidence, but
has indicated that such an instruetion should not be given without the added
gualification that the presumption is overcome by cvidence creating &

ressonable doubt. People v. Agnevw, 16 Cal.2d 655 (1940}, HNo case has been

found criticizing an instruction to the effect that the presumed fact ammst be
assumed in the absence of sufficient contrary evidence, or the presumption is
conltrolling in the absence of sufficient contrary evidence. Accordingly, we
conclude that Section 511 and Section 606 correctly declare the law applica®-
to the burden of proof and presumptions affecting the burden of proof in
criminal cases.,

Moreover, we think thet these sections declare ithe correct rule as a
matier of policy. If the jury is merely told that the presumption permits it
to find the presumed fact,by whai criterion is the Jury to Gecide whether to
find the presumed fact. The Jjury is given mo guidance, If I were a
rational juror, and the judge told me that a presumption permitted me find
the presumed fact, I would then ask the judge, "How do I decide whether tc

find the presumed fact or noti" If justice 1s to be administered evenly,
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and not according to the caprice ¢f juries, Juries must be told that
rresumptions reguire the presumed facts to be assuned until the evidence
in the case creates a reasonable doubt in thelr mincs as o the exlstence
of the presumed facts,

This does not mean that there are directed verdicts in criminal cases.
The jury still is the body that must apply those rules of law we call pre-

sumptions. The jury may disregard the instructions, but this should not

relieve the judge of his duty to tell the jury what the lay is. In People v,

Lem You, 97 Cal. 224 (1893), the trial judge, apparently impressed by the
fact that the jury does have the power to disregard the instructions and to
decide the case as it sees fit, instructed the Jury {ihat it should decide
whether allegedly perjured testimony was material ©o the action In whieh it
was given. The Supreme Court held that this was error with the following
language:

The gquesticn of the materiality of evidence, no matter when or how it
may arise, is always one ¢f lawv for the cour:, and not of fact for the
Jury. It usually arises in the ordinary trial of a cause, where one
party offers evidence and the other objects to it ac immaterial; and
in that case it would be clear Lo everyone thatv the question was for
the court. But the question is exactly the saume vhen, on a trial for
perjury, the materiality of the alleged false testimony arises. Of
course, a jury, in rendering a general verdici in a criminal case,
necessarily has the naked pover to declde all the questions arising
from the general 1ssue of not guilty; but it only has the right to
find the facts, and apply to them the law as given by the court. And
on a trial for perjury, it is the duty of the court to instruct the
Jury as to what facts would show material testimony.

Similarly, the jury has the power to find a defendant guilty of menslaughter
for a death caused in the course of a felony. The judge, howvever, dces not
instruct the Jury that if it finds the death was caused by the commissicn of

the felony that it may find the defendant guilty of murder. It instruects the

Jury that a death caused by a felony is murder. In People v. Powell, 34 Cal.2d
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196, 208 Pac.2d 97h (1949)s ¥he derendant was found zuilty of manslaughter
for a death caused by an abecrticn, 7The conviction - o5 afTirmed becmuse the
defendant cannot complain if he is convieted of a lesser offense than the
one the evidence shows he committed. The court said:

It cannot be doubted thatv o trier of facl lias and often exercises
the power,because of obviocus eiira legal factowrs or for no apparent
reascn, to find a defendant guilty of a lesszy dexree or class of
crime than that shown by the evidence. Furthermnore, even if it be
assumed that the trier of fact erred here when he found defendant
guilty only of manslaughter, defendant cannct invoke reversal on an
error which is faveorable to him.

In What is Second Degree Murder in California’, 9 3¢, Calif. L.

Rev, 112, 128-132 (1936}, Bishop Pile has gathered a number of cases in which
Juries have apparently disregarded the dinstructions and have convicted the
delfendant of second degree murder vhen the evidence showved first degree
murder. Scme extra legal justificaticn can be found for most of these
decisions, but ten cases apparently had no factor Justifying the jury's

mercy. Typical quotations from the cases collectel are:

Suffice it teo say that the 1illing wag wanton, prezediiated, and
wnattended by any mitigating clrcumstances vhaiscever.

Indeed, the evidence presented by the people discloses, in our

Judgment, a deliterate, cold-blocded murder--in truth, the destruction

of a life of a mere boy under clrcumstances deveoid of the slightest

semblance of justification or escuse.

The existence of this power in ikhe jury dces nct warrant an instruction
that the jwry may Tind the defendant gullty of first degree murder if the
Juwry Tinds that the killing was deliberate, premeciveved, and with melice
aforethought. On the contrary, the jury is instructed that wilful, deliberate,
anc. premeditated killing is muder of the first degrce. CALJIC 303.

Similarly, therefore, we thini: the jury should e instructed as to what
the law requires insofar as presunpiicns and the hurden of proof are concerned.
The comments to Sections 60h and 600 spell out in ccnsiderable deteil the

navure of the instructicas we thinl: should be given on these matters.

~1p-



Secticns 603, €05,

The Ccmmission directed the staff to consider @ vevision of these
sections, The Commission was of t.e opinion that thio definitions of a
rresumption sffecting the burden of »roof and a presunpticn affecting the
burder of prcducing evidence did not necessarily cover the entire field.
Scme presumption might exist that Tit neither descripiicn. The staff was
directed to consider revising one of the definitions to include all
presumptions not covered by the otier definiticon. The Commission
tentatively decided to revise tue definition of a presumption affecting
the burden of prcof. However, no agreement could be reached on a werking
definition and the staff was direcied to submit sewveral drafts.

In connection with this problem, the staff was asked Lo report on
the functioning of presumptions in criminal cases. This report is asbove
in connection with Sectlon 511. The staff was directed to propose any
mcdifications of Section 604 made necessary by this further research.

‘e set forth below the definiiions that were approved at the March
meeting so that you will be able to compare them with the drafts submitted
at this meeting. The predecessor of the section defining a presumption
affecting the burden of prcof read as fellows:

A presumption affecting the burden of proof is a presuaption

established to effectuate scme public policy, ceher than to

facilitate the determination of the particalsr zcewicn in vhich

the question arises, such as tle poliecy In favor of the

legitimacy of children, the wvalidity of marriage, the stability

of titles to property, or the security of those vho trust them-

selves or their property to the administraticn of cthers.

The predecessor of the secticn deflinirng a presinstion.affeciting the

burien of producing evidence read as follows:

i



A presumption effecting the burden of prcducing evidence

is a presumption established to facilitate the Jdetermination
of the aetion in which the cuestion arises by dispensing with
the necessity for proof of the presumed fact unless evidence
is intrcduced sufficient to susiain a finding o7 the non-
existence of the presumed fact. Such a presuspuion is one
vhere the presumed fact may te logically inferved from the
established fact and there may te no evidence of ihe presured
fact, or the evidence is more readily available to tue party
against whcm the presumption operates, or there is 1little
likelihood of dispute as to thie presumed fact, =pnd there is
no publiec policy requiring tle placing of the vurden of proafl
on the party against whcm the presumption operates.

The definition of a presumption affecting the bLurden of proof was
approved in the form quoted atove. The staff was directed to revise
thc definition of a presumption afiecting the burden of precducing evidence,
to tabulate the matters listed at Llie end, and to ilundicate that there
musy e a high preobabillty, instead of & legieal inference, of the
existence of the presumed fact. As revised, the section read as follows:

L presumption affecting the burden of producing evidence is
a presumption established to facilitate the determination of
the action in which the presumption is applied by dispensing
writh the necessity for proof ol the presumed fact unless evidence
is introduced sufficient to sustain a finding of its nonexistence,
Suen a presumption is one where there is no public policy reguiring
the placing of the burden of preoef on the party against whem the
presumption operates, the existence of the presumed fact is a
highly protable inference frcom the established Tact, and:

(1) There is unlikely tc be direct evidence of the presumed
fact readily available; or

(2) The evidence is likely to be more readily available to
the party against whcm the presumption gperates; or

{3) There is little likelihocd of bona Tide dispute as to
the presumed fact.

The Ccmmission belleved that tliere may be scme presucption that
does not arise frem a policy and which is not based on = aighly probable
inTerence. Upcn. reconsidering: the matter,-ire-thinit thet not ald presumptions

affecting the burden of proof are necessarily based cn a "highly probable

inference". Scme of them--such as the presumption of receipt from proof
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of mailing--undoubtedly are. Others, hovever, we Lelieve are based on
a logical inference but not necessarily on a "highly protable inference'.
For example, we helieve the presumiicn that e writiag ic presumed to
be truly dated is such a presumpticn. The redraft of this definition,
above, is defective in that the recuvirement of "highily probable" applies
to all of the matters listed, Actually, the requirement is already
expressed in subdivision (3) which states that there is little likelihood
of tona fide dispute as to the presumed fact. If the presured fact is
hignly probable, of course, there is little likeliiced of tona fide
dispuie., But scme may be based on a logical inference plus the fact
that contrary evidence is more likely to be known to the party against
whom the presvmption operates. UOtaers may be based on the logical inference
plus the faet that there is unlikely to be evidence of the presumed fact
readily available.

I+ has occurred toc us, tco, that the difficulty with the two
detinitions is that the maiters licced at the end of +the definition of
e rresumpilcon affectiing the burden of producing evidence may be illustrative,
rathcer then definitive. If they are regarded as illustrative, the problem
seen by the Ccaomission seems tc dicappear. Then all presumptions based
cn a public pelicy, cther than facilitating the determinaticn of the
particular action by dispensing witl the necessity ror prcof, are. presusp-
tions affecting the burden of proef. All presumpiions based only on a
policy of facilitating the determination of the action in which the
presumption is applied by dispensing with the necessity for prcof in the
aousence of contrary evidence are prezumptions affecting the burden of

producing evidence. We doubt thal any presumptions have been created for
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no reasons of pelicy whatscever. Accordingly, in the tentative recom-
mencation, we have redrafted these sections so that all puclic policy
presumptions are presumpticns affecting the burden of preof except those
presumpticns based selely on the desire to facilitate the determinstion
of the particular action in which the presumption is applied. Presumptions
based solely on the policy of facilitating the determinaticn of particu-
lar actions ere presumptions affecuing the burden of preducing evidence.
these provisions, but we reccmmend the ones now apposring in the tentative
recommendation.

The illustrative matiters thal lormerly appeared in the definition of
a presumpticn affecting the burden of prcducing evidence novw sppear in the
comsient to that section.

Secticn £07.

At the April meeting, the Cuariission decided that it would not
recommend a series of sections spzcifying that particular matters that
forzerly appeared in Section 1963 of the Crde of Civil Frocedure are not
presumpticns. The Cocmmission asked the staff to drafc o single secticon
indicating that certain specified subdivisicns are nol presumptions.

As only a single section vas neceded to acccmpiish this purpose, ve
have deleted the Article 5 that formerly appeared in the presumptions
chapter and have substituied for it a single section in the General FPro-
vizions Article of the presumpticn: chapter. This section is Section 607.

te reccomend the form of statute that appears in the tentative reccm-
mercavion rather than one that specifies particular subdivisions. This form

of section deoes not require any durliecation. e do not need a section
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speeifying, Tor ercmpls, that suodliodisicn 1 (irnccerce, is not o presumption

bus is un aillocaticn of the Lurdcr i preof. Lor 4o ¢ necd 2 reference to
succivision 19 to make clear that it iz not a precizmcion bub it 1s a maxim

(Civil Code Section 3545).

Secuion 62C.

This sectlon has been revised vo indicate thac Lhers zre cother conclusive
presumptions in addition te the onec listed in this article., This was the
Comtission's instruction at the Anril meeting.

Sections 622-62k,

™

These are subdivisions two, .hree, and four of Ccde of Civil FProcedurs
Secvion 1962. They relate to various kinds of esto pel,

AU the April) meeting the Compdssion asked the stalf to find a location
for henm in the Civil Code as they do not function like presumptions. We
could. find no convenient place to locate them in the Civil Ccde. Although
they may nct be presumptions, they o affect litdgation. Accordingly we
have placed them in the article on conclusive presumpiicns that is replacing
Code of Civil Procedure Section 1¢67, This seems to be the most convenient
place to locate these matters.

Sections 630, 660.

These secticns have been revised in accordance vwith the Commission's
instructions to indicate meore clearly that there are other preswiptions
affecting the burden of preducing evidence cor the burden of proof in addition
to whose listed in these articles.

Section HLG,

Ve have several times indicated that we would submit a report to you on

the Coctrine of res ipsa loguitur. o have eclassified the deoctrine as a
P
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Presvmption affecting the burden of producing evidence because this is how

the Califorria courts have classified it.

Firsi, is_the doctrite of pgg iIvwse loguitur & rresunpiion as defined

in Scetion 6C07 £ presumption is o rule of law which reguires the presumed

fact to be assuzed when another face or groups of factes is nroved or others

wilse established in the action. I 3urr v. Shervin “lliems Ccmpany, 42

Cal.2d 682, 268 Pac.2d 1041 (3954}, the Supreme Ccuw. held:

A fey decisiors have critieplzed dinstructions o the effeect that res

ipsa leoquitur imposes a mandstory burder upon the defendant to rebut

the inference of negligence and have apparently proceeded con the theory
that the doctrine creates an inference which is enousl 4o avoid a nonsuit
tut which the trier of fact mzy accept or reject as it sees Tit, even
though the defendant offers 2o evidence. . . . This view, which is
inconsistent with most of tie California decicicons, is very difficult

to apply, and there are substantial reasons vy ve siould hold that in

every type of res ipsa lecguifvr case the defeniant snouvld have the
burden of meeting the inferencs of negligence.

* * * e *
It is our conclusion tinat in all res ipsa loguitur situations

the defendant must present eviisnce sufficient to meet or balance the

inference of negligence, and tlat the jurors shwuld be instructed that,

if the defendant fails to do wo, they sncould find Tor the plaintiff.

[42 Cal.2d at 690-691. ]

Thus, under the holding of the Burr case, the finding of the facts
giving rise to the res ipsa loguitur doctrine reguires the Jjury to find the
defendant negligent unless he ccomes forward with scuae contrary evidence. The
trier of fact is not permitted tc accept or reject tie inference of negligence
as it sees fit when the defendant ciffers no evidence. Therefore, res ipsa
loguitur is, in the words of Section 600, a rule of la. vhich requires the
defendant to be found negligent when the facts giving rise to the doectrine
are found or otherwise establislked In the action. ‘e dceirine of res
ipna loguitur, therefore, is a rule of law that is described by Section 600
as a presumption.
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chat kind of presumption is it: It is clear from the holdings in

the Durr case and others such as ordin v. San Jose City Lines, Inc., k1

Cal.2a 432, 260 P.zd 63 (1953), tuot the doctrine of res ipsa loguitur
does not shift the burden of proof <o the defendant o prove that he was not
negligent. In this respect, the docirine differs fiom tie presumption of
the negligence of a bailee. The nresumption, then, is nob a presumption
affecting the burden of procf as ceocribed in Secticn 60%.

In the Hardin cage the court smid that the decurine "loes not mean
thzt the burden of proof shifts from plaintiff to cefendant. The defendant
has merely the burden of geoing foriard with the evidience, that is, the
burcen of preducing evidence sufficient to meet The inference of negligence
by cffeetting or balancing it." &1 Cz2l.2d at 437. 'This lcoks superficially
like a Traynor presumption, whicha ¢ lhave not described in cur statutes.
Horever, it must be remembered thatv "the doctrine, of course, dces not
apnly at all unless it appears that there is a probecility of negligence . . .
Lz cal.2d at 691. Hence, there is always an inference of negligence as
well as the presumpticn. If the presumption is treated as a Thayer presump-
tion--a presumption affecting the turden of preducing evidence--the presumption
totally disappears if the defendent prcduces any evidence of his lack of
necligence., Thne case is then resolved upon the inferences remaining.
So far as the inferences are concerned, the defendant is entitled to a
verdict if his precof balances the inferences arisin; from the plaintiff's
procf. The plaintiff is entitled <o a verdict if tue inferences arising
from his proof preponderate in convineing force. This is vhat the Jjury is
instructed under the Hardin and Burr decisions. Tuerefore, the doctrine

of res ipsa loguitur fits precisely our definition of & presumption affecting

~19-



the burden of producing evidence.

If res ipsa lequitur is a presumption, why do the California courts

characterize it is an inference: Tespite the faet Laat tlie doctrine of

rec ipsa lequitur requires the jury to find the defendant negligent, and
dezpite the fact that the Ccde of Civil Procedure defines an inference as
"a ceduction which the reason of the jury makes from the facts proved,

without an express direction of lauw to tnat effect", the California courts

persist in characterizing the docirine of res ipsa loguitur as an inference,

not a presumypticn. Hardin v, San Jose City Lines, Toc., 41 Cal.2d 432,

436 (1953). The characterizaticn, of course, is e uccly contrary to the

code definitions. The reason for thie characterizaticon {lovs frem the
Califcornia doctrine thet a presumption 1s evidence, Zecause of this

docerine, presumptions and inferences are treated ~ifferently when the party
apcinst vhom the presumption or inlerence 1s operatving roves for a directed
verdict or a judgment notvithstanding the verdict. Under California law,

if the plaintiff relies on an inference, the defendant's evidence is reviewed
on ...z defendant's motion for & directed verdict, and if the defendant's
evidence is sufficiently strong, the defendant may be granted a directed
vercict, Cn the other hand, where the plaintiff is relying cn a presumption
insiead of an inference, the defendani's evidence can never dispell the
presumpticn, and a directed verdict for the defendant is improper. A directed
verdict for the defendant would be proper only if the plaintiff's evidence
tenced to dispell the presumpticn. FProfessor Chadbourn discusses these
matiers at pages 23-34 of his study. A graphic illustiratvion of the principles

expowded by Professor Chadbourn 15 found in Leons:d v, Jaisonville

Cormunity Hospital, 47 Cal.2d 509, 205 F.2d 36 (1956). &~ clamp was left
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in plaintiff's abdomen during an overation. Defendant E assisted in the
cperation. At the close of the plaintiff's case a nonsuilt vas granted as
to i, The Supreme Ccurt held thai <he dectrine of res ipsa loguitur
applied, but the doctrine was dispellad as a matter of la s by the testimony
of the witnesses called by the plaintiff under Code of Civil Procedure
Secticn 2055. For purposes of the motion, these vitnsgses were regarded

as t:e defendant's witnesses. The Supreme Court sazid:

Cases involving the use of evidence adduced wder seciion 2055

to dispel a presumption must te distinguished frcm those involving
inferences. Generally speaking, it may be said Lthat a presumption
18 dispelled as a matter of law only when a fact which is wholly
irrecconcilable with it is proved by the unconiradicted testimony
cf the party relying on it or of such party's o witneseses. . . .
figcordingly, it is the general rule that a przsumption favorable
to a pleintiff cannot e sc dispelled by the testimeny of a
defendant given pursuant tc secticn 2055 because a delfendant
called under that section is weot trewted as the plaintiff's
<ritness. . . . 0On the cther hand, as we have szcen, an lnference
can be dispelled as a matter o7 law by evidencce produced by

either party. [47 Cal.2d at 5:7-518.]

If rus ipse loguitur is regsrded as a Thaver poosumsiich, the

resvli of the Lecnard case will noo e changed, Toe testimeny of the witnesses
ecalled under 2055 contrary ﬁo.tﬁe sresized Tact would ceausce the presumption
to dizappear ccmpletely frem the case: All that would be left would be the
infercnee cf negligence arising frcn res ipsa ioquitur ard the oppossing
tegtimony of the defendants. The courd, then, would resclve the case exactly
as I inferences only vere invelved, Thus, the court would resolve the case
exactly as it did in the Leonard case.

Professor Chadbourn peoints out in his study tle distinction between
inferences and presumpticns that the California cotris have developed for

purpcses of ruling on a motion for & directed verdic: or nonguit by the rarty

agoinst vhom the presumption or infersnce operates i1s irrational and should be
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abardcned. Professor Chadbouwrn staites that the Thayer tleory of presumptions
would remove this irrational difference. We ccncur. e telieve we have
eliuinated the irraticnal cspects of Czlifornia presumpiicn law. We believe,

too, that the classification of res ipsa loguitur as a Thayer presumption will

coavinue existing California law in effect without change.
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Civil Code Section 164.5.

lio action was taken on this scouion at the last peeting. Ue have
proncsed this section in oréer to lipese of Cede of Civil Precedure Section
1565(40). VWhen ve have reccdifiszd oll of the remaiving provisions in Code
of Civil Procedure Secticn 1363, ¢ have rewrittesn twhem so that they make
sense. We do not believe vwe should 8zpart from that pelicy in regard to
sunCivision (LO). So far as we can tell, the purpoce of subdivision (40O) is
mercly to provide a terminaticn date for the presuspiion of community property.
Taiz is what Section 164.5 does.

Concern was expressed at the last meeting over the eupression in 164,5
of the presumption of community ororerty. The presuuption in 164.5 is
expressed in the terms in which the courts have expressed it from the earliest
days of owr State. The courts ceonstructed the presunpticn cut of the language
of Uivil Ccde Secticn 164 and its nredessor statute, The statute on which
Section 16L is based read:

11 property acquired after the warriage by either husband or wife,

except as may be acquired by gift, tequest, devise, cr descent, shall

te common preperty.

The 1872 version of Civil Code Gection 16bL read:

All other prorerty acquired a’ier marriage, by either husband cr wife,
cr both, is community properiy.

This language remained unchanged urncil 1917 when ihe amendment held uncconsti-

tutional in the Estate of Thorntcn, 1 Cal.2d 1, 33 P.22 1 (1934}, was

5

adled. The only significant amenditent since that time vvas that proposed by
the Iaw Revision Ccommissicn in 1S61.
Despite the fact that the secticn stated that =211 property acquired after

marriage, except that acquired by zift, beguest, devige, or descent, is

-
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i conmunity property, the courts did not so construe the section. Instead
they held that this sentence of 164 creates a presunpiion of community property.
The cresumption could be overccue Uy showing that the property was acgulired

in exchange for separate property. Meyer v. Kinzer, 12 Cul. 245 (1859);

Estaie of Rolls, 193 Cal. 5S4 (192l); Estate of Jolly, 106 Cal. 547 {1925).

Fev cases can e Tound iavelviag preoperty acguirec out of the State.
Aprarently, the general rule is that the party relyiug orn the presumption must
establish that the property was acduired duriang marrisge~-zuch as by purchase.
The burden is then on the party asserting the separate character of the
property to prove that the property ras acguired in exchange Tor separate

property. Wilson v. Wilson, 76 Cal, App.2d 119, 172 F.24 568 (1946). In

Seott v, Remley, 119 Cal. App. 38k, 387 (1931), the court said that "the

precsunption that the property in the pessessicn of o hustand is community
preperty applies only to property acquired in California, or by persons
demiciled here . . . o In the —cott case, a finding that property was
ccrunnity property was held to be urnsupported where the evidence conclusively
shoued that the property was acguired out of the State, Iascfar as Civil
CoGe Section 164 declares substantively what is camunity property and

not nicrely what is presumed to be community properiy, it haos been construed

to apply only to rroperty acquired Ly dcmiciliaries. Estate of Frees, 187

Cal,., 150, 154 (l921)a It seems likely, therefore, that the presumption
based on the language of Section 15l does not apply tc property acquired out
of the State.

Although Secticn 164.5 as dralfied expresses the presumpticm in the same
language that the courts have exprecsed it for the lasst 100 years, we think

thet in the interest of accuracy e should revise it. Hather than to attempt
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to articulate the presumption precisely, we believe ve shovld leave the

- o

courts free to develop the presurpoion frem Section 16L ag modified by the
Lav Levision Ccmmission as the cowric may see fit. Subdivision MO of Code

of Civil Procedure Section 1963, then, shouid bte reccdified as Section 164,5

-

of <ne Civil Code in the following langusge:

The presumption that property ccquired during rarriage is community
vroperty of that marriage does not apply to any property to which
legal or equitable title is held by a persco at the time of his
Geath if the marriage dwring vliich the property ias acgquired was
terminated by diverce more than L years pricor o such death.

Amendments and repeals,

"he sections appearing in the rerainder of the tentatvive reccmmuendation
have not been approved by Lthe Commicsion. The yevizicns are self-explanatory
for the most part, and where they are not the Comuent indicates the reason
for the revisich,

Section 1963.

At the last wmeeting, the Cammissicn directed whe staff to attempt to
resain as many provisions of Cede of Civil Procedursz Jection 1963 as possible.
The results of our handiwork appear in the disposicion table on pages 55 and 56.
The proposed Civil Code Sections appeer at the approvriate place on page b6,

fespectiully submitted,

Josepn B, Harvey
fssistant Executive Secretary
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Merro. Glw29
F{AIBIT I

ALTERGATIVE DRATTS CF SECTIOHS 603 AND €65

Alternative 1:

£€03. A presumption affecting tle burdea of precof is a presumption
established to implement a public pelicy that warrants placing the burden of
proof on the party asgairst whem it cperates.

£€05. Ary presumption tkat is rot & conclusive presumption or a presumption

affecting the burden of proof is & presunption affecting the burden of producing
evidence.

AlternatiVEVE:

603. A presumption affecting the turden of prool is a presumption
established to implement a public policy cother than the policy of dispensing
with urnnecessary proof and facilitating determination of the case in which the
presunption is applied.

£05. Any presurption that is aot a conclusive presumption or a presumpticn
effecting the turdern of proof is a presurption affecting the burden of
producing evidence.

~

Alternative 3:

€03. A presumption affecting the burden of producing evidence 1s a
presumption, other than a presumption described in Section £05%, where the
presured fact may be logically inferred from the presuxed fact and:

(2) There is little likelihood of dispute as tc the presumed fact; or

(v) There is likely %o be no direct evidence of the existence or non-

existence of the presuwed faci; or
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{c) The eviderce of the existence or nonexistence of the presumed fact
is more rezdily available to the varty zgainst whorm the preswmplticn operates.

£05. A presumption affecting the burden of proot is a presumpition
established to implement some public policy sucn zs the pelicy in faveor of the
children, the validity of marriase, zhe stabkility of titles to

legitimacy of

rroperty, or the security of those vho erntrust themselves or thelr property to

the administration of others.




