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34(L) 4/22/64 

Memorandum 64-27 

Subject: Study No. 34(t) - Uniform Rules of Evidence (Article VII. 

BKpert and other Opinion Testimony) 

At the March meeting of the Commission, the staff was directed to 

draft language in Rule 56 that would codify exist1Dg C8l.ifornia laY in 

re@/!ord to the permissible matter upon which an expert may base his opinion 

within the scope of his expertise. '!'he COmmission approved a statement in 

re@/!ord to :!!l:!!!'! an expert can testifY in the form of opinion, approved the 

substance of the Jfew Jel'HY revision to parapoaph (a) of subdiviaion (2), 

approved the principle that an expert sbml1d be able to baae hill opinion 

upon his special kMvledp, ak1U, experience, tnotnins, and education, 

and directed the staff to draft lflll6l\Sge that would cont1llue the exist1Dg 

law concern1Dg when an expert ms.y base his opinion upon hear~ statew"-

'!'he staff bas E'XAmined the existing case laY and bas found no single 

rule capable of statutory expression tbat would satisfactorily solve all 

of the problems involved in stat1Dg the various bases upon which an expert's 

opinion ms.y be founded.. Though the courts frequently repeat the rule that 

an expert call1lOt base his opinion upon the opinions or statements of others, 

there are a variety of situations in which this is permitted, notably with 

respect to physicians, engineers, and, particularl¥, vaJ.uation experts 

whose opinions are based primarily upon matter that is teehn1cally hearsay. 

The exceptions to the rule are based on practical considerations that appJ¥ 

in the particular t)'pe ot case and bave been developed on a case by case 

basis. We find no case where the court attempts to state a PMra! rule 

for all cases. 
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In practice, the existing la.w appears to be satisfactory in regard. 

to :perm1ttiD8 opinions to be expressed where it is reasonable to base the 

opinion upon the statements of others and. not permitting such opinions 

where it is not reasonable to do so. For example, compare the eminent 

domain cases permitting the valuation expert to base his opiDion almost 

entirely upon hearsay with the personal injury cases that preclude the 

police officer's opinions based upon the statements of bystanders. From 

its review of the existiD8 ca.J.1fornia la.w, the staff is convinced that a 

sinsle rule that attempts to spell out the line of demarcation between 

admissible and. inadmissible bases for an opinion would produce consider­

ably more harm than goQd, for it undoubtedly would exclude expert opinion 

in some cases where it should be admitted (and is admitted today) while 

it would penni t such opinions in sane cases where it should not be per­

mi tted (and. is not parmi tted today). 

Attached as Exhibit I (pink page) is a suggested draft of subd.1visiOTl 

(2) of Rule 56 designed to accomplish the more desirable result of simply 

codifyiD8 the existiD8 case l.a.w and. permittiD8 the courts to cont:lrJue to 

develop appropriate rules in this field. Aside from its s1mplicity, the 

suggested text has the merit of being about the only accurate statement 

that can be made in reeard to opinion testimony on the basiS of the ex1st1D8 

la.w. 

Attached as Exhibit II (yellow page) is a drs.tt of subdivisions (2) 

and. (3) of Rule 56 in a form designed to accomplish the precise matter 

approved at the last meetiD8. As an alternative to this form, there also 

is attached as Exhibit III (green page) the text of subdivision (2) of 

Rule 56 redrafted. to incorporate the substance of the matter approved at 
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the last meeting. Al.taougb. both of these forms attentpt to incorporate tbe 

substance of the existing law I while at the same time reflecting the 

COmm:I.ssion's decisions in regard to this matter, each was f'ound to be 

quite difficult to apply to the va.rying situations that have arisen in 

California.. In short, they generally reflect the existing California. law 

but at the same time produce resul.ts in some situations tba.t are different 

:from the existing law. Theref'ore, the staff recOJmJends tba.t no attempt be 

made to statutorily state a generaJ. rule in regard to the me.tters upon 

which expert opinion may be based and, instead, recommends the approval 

of' the dra.f't set out herein as Exhibit I. 

Respectfully BUbmitted, 

Jon D. Smock 
Associate Counsel 
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Hew. 64-27 

>l.le 56, subdivieion (2) 

EXHIBIT I 

(2) If the witness is testifying as an expert, his opiniOns are 

limited to such opinions as are (a) related to a subject that is beyond 

the competence of persons of common experience, training, and education 

and (b) based primarily upon matter that is a proper basis for his opiniOns. 
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Memo. 64-27 

EXlIIBITII 

RuJ.e 56, subdivisions (2) and (3) 

(2) If the witness is testifying as an expert, his opinions are 

limited to such opinions as are: 

(a) Eased primarily on matter (including his special knowledge, 

skill, experience, training, and education) personally known to the 

witness or made known to him at or before the hearing; and 

(b) Related to a subject that is beyond the competence of persons 

of COIlIDOn experience, training, and education. 

(3) SUbject to subdivision (2), a witness testifying as an expert 

may base his opinions in part on the statements of others, whether or not 

admissible, only if it is expedient for the witness to do so and the 

statements are of a type commonly relied upon by experts in forming an 

opinion upon the subject to which his testimony relates. 



Mamo. 64-27 

EXHIBIT III 

Rule 56, subdivision (2) 

(2) If the witness is testifying as an expert, his opinions are 

limited to such opinions as are: 

(a) Related to a subject that is beyon~ the competence of persons of 

common experience, training, and education; and 

(b) Based on matter (including his special knowledge, skill, 

experience, training, and education) perceived by or personally known 

to the witness or made known to him at or before the hearing, but his 

opinions can be based on the statements of others, whether or not admissibJ.e, 

only if it is expedient for the witness to do so and the statements are of 

a type commonly relied upon by experts in forming an opinion upon the 

s\.\bject to which his testimony relates. 
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LErTER OF TRANSMITTAL 

10 llis Eltcellenc;v- Edmund G. Brown 
Governor of California 
and to the Legislature of California 

The California Law Revision Commission was d1re~Ged by Resolution 
Chapter 42 of the statutes of 1956 to make a study "to detel'llline wbethei­
the !all of evidence should be revised to conform to the Uniform Rules 
of Evidence drafted by the National C~erence of Commissioners on 
Uniform state Laws and approved by it at its 1953 annuaJ. conference;" 

The Commission herew:l.th submits a preliminary report containing 
its tentative recOIIIIIISndation concerning Article VII (Expert and Other 
Opinion Testimony) of the Uniform Rules of Evidence and the research 
st~v relating thereto prepared by its research consultant, Professor 
James li. Cbadbourn of the Harvard Law School. Only the tentative rec­
CGI!lIfEOOa.tion (as distinguished from the research study) eipreS8eS the 
views r:4 the CcIIrIl1sBion. 

This report is one s,n. a. series of reports being prepared by the 
COIDIIIiss1on on the Uniform Rules of Evidence, each report cOll"ering & 

diff'erent article of the Uniform Rules. . 

In preparing this report the Commission considered the vi...,. of' 
a Special Ccmm1ttee of' the State Bar appcinted to study the Unitorm 
Rules of' Evidence. 

This preJ1m1nary report is subnitted at this time so that 
interected persons will have an opportunity to study ·the tentative 
recommendation and give the Camnission the benefit of their cCllJlllellts 
and cri"i;icisms, These comments and criticisms will be considered by 
the COI!II:I1ssion in f'01'IIIUls.ting its final recommendation", Communica­
tions should be addressed to the California Law Revision Camnission, 
School of Law, Stanford University, Stanford, California. 

Respectfully submittedj 

JOHN R. 1IIoDONWGH, JR. 
Chairman 
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TENTATIVE RECOMMENDATION OF TIlE CALIFORNIA 

LAW REVISION COMMISSION 

relatinG to 

THE UNIFORM RULES OF EVIDENCE 

Article VII. Expert and Other Opinion ~estimony 

PACKGROUND 

The Uniform Rules of Evidence (hereinafter sometimes designated a8 

UURL") llere promulgated by the National Conference of Commissioners on 
1 

Uniform State Laws in 1953. In 1956 the Legislature Q.irected the Law 

Revision Commission to make a study to determine vhether the Uniform 

Rules of Evidence should be enacted in this State. 

The tentative recommendation of the Commission on Article VII of 

the Uniform Rules of Evidence is lIet forth be~.. This article, cOl1llisting 

of Rules 56 tlll'OUgh 6.1, relates to expert and other opinion testimony. 

As: used in this article, an ".opinion" of a yi_sa t ... 1nf'erence 01' 

conclusion of' the witness drawn f'rom certain data toot he bas observed or 

toot has been related to him. T",rree, The Opinion Rule, 10 Rll'mBRS L. REV. 

601, 603 (1956). Article VII of' the lIRE sets forth ',;he rules gC)Ve,Z'ning the 

admissibility of' this kind of' evidence in some detail. In contrast, no 

clear statement of the law governing the admissibility of opinion evidence 

can be f'ound in existing statutes. do'isting statutes do recognize that. QpWons . . 

are admissible under same circlllllStances (see CODECCIV. PROC. §§ 1845, 1810(9),' 

1 
A psmphlet containing the Uniform Rules of Evidence may be obtained from the 
N~tional Conference of Commissioners on Uniform State Laws, 11'5 East 
Sixtieth Street, Chicago 31, Illinois. The price of the pamphlet is 30 
cents. The Law Revision Commission does not OOve copies of this pamphlet 
avaiJable for distribution. 
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c 1872), but the conditions of admissibility have been left almost entirely 

for the courts to determine. In some instances, the decisional lav governing 

opinion testimony is fairly clear; in other instances, there are conflicting 

decisions and the lav is uncertain. 

The Commission, therefore, tente-cively recommends that URE Article VII, 
2 

revised as hereinafter indicated, be enacted as the la;, in California. 

REVISION OF URE ARTICLE VII 

In the material tlIa.t . follows, the text of each rule proposed by tbe 

Com::;:issioners on Uniform State Laws is set forth and -Glle amendments tenta. 

tively recommended by the Commission ere shown in strikeout and italios. Nell' 

rules are showo in italics. Each rule 1s followed bye. Cltmnent setting forth the 

major considerations that influenced the recommendation of the commission and 

C explaining those revisions tlIa.t are not purely formal or otherwise se~. 

c 

For a detai2ed acalysis of the various rules and-the California. law 

relating to expert and other opinion -t;est1mony, see tile research study 

beginning on page 000. 

'2 • 
The 1'1nal recommendR\1on of the Commission will indicate ohe appropriate 
coc.e "cct:!.on numbers tb be assigned to tha rules as l-evised by the 
Co.r=ission. 

, -x 
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RULE 55.5. QUALIFICATION AS EXPERT WITNESS 

(1) A ;person is qualified to testify as an expert if he has SJ)ecial 

lI:!:!owledge, skUl, experience, training, or education sufficient to qualify 

hiin as an expert on the subject to which his testiinony relates. 

(2) Evidence of special knowledge, skill, experience, trainw, or 

education may be provided by the testimony of the witness hiinself. 

(3) In exceptional circumstances, the judge may receive conditi0nallr 

the testimony of a witness, subject to the evidence of s;pecial knovled§;, 

skill, experience, training, or education being later aupplied in the COlll'se 

of the trial. 

COMMENT 

Proposed Hule 55·.5 is new. It is based on UlIE .Rule 19~ 11rhich bas been 

revised to delete the Imterial relating to the founaat:l.OIl necessary to 

qualify a personas an expert witness. See Tentative Rec:om!!"'udationand a 

study Relating to the Uniform Rules of Evidence (Article IV. Witnesses), 

6 CAL. lAW REVISION COl+1'N, REP., REC. & SruDms 701, 711 (~964). 

Subdivision (1). Subdivision (I) requires that a person offered as an 

expert witness have special knowledge, skill, experience, training, or 

education suffioient to qualify him as an expert on the particular matter. 

This SUbdivision states existing lau. CODE CIV. FRCC. § 1870 ( 9). 

The judge must be satisfied that the proposed ~ritness is an expert. 

People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953); Pfingsten v.Westenhaver, 

39 Cal.2d 12, 244 P.2d 395 (1952); Bossert v. Southern Pac. Co., 172 Cal. 504, 

157 Pac. 597 (1916);People v. Pacific Gas & Elec. Co., 27 Cal. App.2d 725, 81 

P.2tL 584 (1938). The judge t s determination that a vi tness qualifies as an 

-3- Rule 55.5 
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expert \1itness is binding on the trier of fact, but the trier of fact may 

consic,er the witness I qualif'icatiOl:s as an expert in determining the weight 

to be given his testimony. Pfingsten v. Westenhaver, 39 Cal.2d 12, 244 P.2d 

3~5 (1952); Howland v. Oakland ConGol. St. Ry., 110 Cal. 513, 42 Pac. 983 

(1895); Estate of Johnson, 100 Cal. App.2d 73, 223 P.2d 105 (1950): 

Subdivision (2). This subdivision states tha-~ the requisite special 

qualifications required of an expert witness may be provided by the witnass' 

mm -"estimony. This is the usual method used to qualify a person as an 

Subdivision (3). This subdivision provides that the judge may receive 

testimony conditionally, subject to the necessary foundation being supplied 

later in the trial. This provision is merely an express statement of the 

broad pm1er of the judge under Code of Civil Procedure Section 2042 with 

respectto the order of proof. Unless the foundation is subsequently 

supplied, the judge should grant a motion to strike or should order the 

testimony stricken from the record on his own motion. The introductory 

phrase is intended to suggest that the discretionary power to depart from 

es·oablished practices should be sparingly exercised. 

-4-
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RtlLE 55.7. TE5'l'IMONY OF EXPERT HITNESS 

A person who is 'l.uaJ.ified to "~estify as an expert may testify: 

(1) To an;y matter of which he has personal !mouledge to the same extent 

(including testimon;y in the form of opinion) as a person l-rho is not an expert. 

(2) To an;y matter of "hich he has personal !mouledge if such matter 

is llHhin the scope of his special. lmowledge, skill, experience, training, 

or etcucation. 

(3) Subject to Rule 56, in clw form of opinio", upon a subject that 

is llithin the scope of his special :mowledge, skill, experience, training, 

or cLucation. 

COI,lMENT 

Proposed Rule 55.7 has been added to this article to clarify an;y 

am~icuity that may exist with respect to the type of testimony permitted 

a person l-rho is 'l.uaJ.ified to testify as an expert. 

Subdivision (1) permits an expert witness to testify to aQy matter to 

the same extent as an ordinary witness not testifyinG as an expert. Thus, 

as to those matters that are outsiue the scope of his special. expertise, 

thc expert witness is treated the Game in all respec"cs as an ordinary 

wi-Gness. In such cases, the witness is, of course, not testifying as an 

expcrt. 

Subdivisions (2) and (3) relate to those matters as "GO ~rhich an expert 

witness may testify within the scope of his special. expertise. Generally 

spew,ing, expert testimony is required for either or Doth of two reasons. 

FirGt, the facts involved in a particular lawsuit may be beyond the 

compe"cence of ordinary persons, ancl expert testimony is needed to translate 

these special. facts into lanc;uage '.;hat can be readily understood by the 

-5-
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triCl' of fact. The chemical prC':;::>Grties of particulm' substances is an 

exru:r)le of such special facts as =,' not be within ~:lC competence of 

pel'~Gi1S of COIrlnon experience. Secone:, expert testilJoc1Y also may be 

required to interpret common facts "hose significance to ·~he particular 

liti.::;ation cannot be ful~ apprecia·ced without the aic.. of expert testimony. 

Thus, the color of a paint chip or ·Ghe shape of a frac;ment of glass 

recO\"Gred at the scene of an accident may have signi:::"icance to an expert 

with respect to the type of vehicle involved that cannot he appreciated 

by the trier of fact without the ail' of expert testiLJony. Subdivisions 

(2) and (3) cover both of these situations. 

Subdivision (3) does no·~ specif:' the precise I!lat·~ers upon which expert 

opinion may be based; the subdivision mere~ indicates that an expert may 

tesc:i.fy in the form of opinion upon a subject that is ,uthin the scope of 

his special expertise. The form of his testimony, ·~hereforG, will be 

governed by the character of the ma·~ters upon which his opinion is based. 

See l1evised Rule 56, subdivisions (2) and (3), and the Comment thereto, 

infr~. Thus, when an expert witness testifies from his personal knowledge 

of ·:;he facts, data, or other matter upon which his opinion is based, there 

is no necessity that his examination be conducted tlu'ough hypothetical 

questions designed to elicit specific details concerning the basis for his 

opinion. Nor are hypothetical questions necessarily reCJ.uired when the 

expert bases his opinion in part upon otherwise inaduissible hears~. See 

People v. Wilson, 25 Cal.ai 341., 153 P. 2d 720 (1944). On the other hand, 

where an expert witness testifies in the form of opinion based upon assumed 

facts not person~ known to him, it may be essential to examine the expert 

by using hypothetical questions. The assumed facts must be stated as an 

hypo·Gllesis upon which the opinion is based in ordel' to permit the trier of 

-6-
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fac-t -;;0 ",eiGb. the opinion in the liGht of its findings as to the existence 

or nonexistence of the assumed fads. See Lemley v. Doal!: Gas Engine Co '_' 

40 Cal. App. 146, 180 Pac. 671 (1919)(hearing denied). H is largely in 

the discretion of the judge to con-crol the extent to "hich the hypothetical 

na'~l!l'e of the assumed facts needs to be shawn, 1. e., the extent to which 

the examiner's questions need be classically "hypothetical" in form. 

Grayes v. Union Oil Co., 36 Cal. App. 766, 173 Pac. 618 (1918). See also 

Estate of Collin, 150 Cal. App.8d 702, 310 P.2d 663 (1957)(hearing denied). 

-7-
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C Rl]L; 56. TESTIMONY IN FORM OF OPTIlION 

c 

(1) If the witness is not testifying as an expertL his [~e8~~By-iB 

(a) [Ea~-Bel Rationally based on the perception of the witnessl and 

(b) [a1'9 j Helpful to a clear understanding of his testimony or to the 

de'~C1"lllination of the fact in issue. 

(2) If the witness is testifying as an exper~J his opinions are 

lirJi';;ed to such opinions as are: 

(a) Related to a subject that is beyond the competence of persons of 

comuon experience, training, and e~ucation; and 

(b) Based on matter (includinG his special knollleda:e, skill, experience. 

training, and education) perceived by or personally l~OIm ';;0 the witness or 

ma.tcc lmmm to him at or before the hearing, whether or not admissible, that 

is of a type commonly relied upon by experts in forI!lina an opinion upon the 

subject to which his testimony rela;;es, unless under the decisional or 

statutory law of this State such matter may not be used by an expert as a 

basis for 'his opinion. 

Re.ve-maQe-~ke-fiBaiBg-1'e~~isi~e-te-~tB-a~ssieB~l The opinion of a witness 

<::' may be held inadmissible or may be stricken if it is baseQ in whole or in 

-8-
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~ sicpificant part on matter that is not a proper basis for such an opinion. 

In such case, the witness may then Give his opinion after excluding from 

consideration the matter determine" -1;0 be improper. 

(4) Testimony in the form of opinions [eF-iBr9?9Bees] otherwise 

aClmissible under these rules is not objectionable because H embraces the 

ul-~i.rJate issue or issues to be decided by the trier of [~l!.e] fact. 

COlIMENT 

Tl-ro matters of general application in this rule and elsewhere in this 

ar-eicle on expert and other opinion testimony should be noted. First, the 

phrase "if the judge finds" and wore,s of similar impOl't have been deleted 

as being unnecessary in light of Rule 8.3 Second, the 'ford "opinion" is 

used consistently in the revised rules in place of -\;hc URE phrase "opinions 

C or inferences." The Single word "opinion" embraces -elle same matters that 

would be covered by the longer phrase and includes all opinions, inferences, 

c 

conclusions, and other subjective statements made by the ,ritness. 

Subdivision (1). This subdivision deals with the opinion testimony of 

a witness who is not testifying as an expert. Parao.'aph (a) permits such a 

3 neJ.e 8 is 
mission. 

the subject of a separate study and recommendation by the Com­
The rule as containee. in the URE is as follows: 

Rule 8. Preliminary Inquiry by Judge. Hhen the qualification 
of a person to be a witness, or the admissibility of evidence, or 
the existence of a privilege is stated in these rules to be subject 
to a condition, and the fulfillment of the condition is in iSSue, 
the issue is to be determined by the judge, and he shall indicate 
to the parties which one has the burden of producing evidence and 
the burden of proof on such issue as implied by the rule under which 
the question arises. The judge may hear and determine such matters 
out of the presence or hearing of the jury, except that on the admis­
sibility of a confession the judge, if requested, shall hear and 
determine the question out of the presence and hearing of the jury. 
But this rule shall not be construed to limit the right of a party 
to introduce before the jury evidence relevant to weight or credibility. 

-9-
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c witness to give his opinion only if the opinion is "based on his own percep-

tion. This is a restatement of a requirement of exis·oing California :Law. 

Stuar-i; v. Dotts, 89 Cal. App.2d 683, 201 P.2d 820 (1949). See discussion 

in 'la.nney v. Housing Authority, 79 Cal. App.2d 453, 1.L59-460, 180 P.2d 69, 

73 (1947). Paragraph (b) permits the witness to give such opinions as "are 

helpful to a clear understanding of his testimony or to the determination 

of the fact in issue." This, too, is a restatement of existing California 

:Lau. See the Study, infra, pp. 8-10. 

Subdivision (2). Subdivision (2) deals with opinion testimony of a 

witness testifying as an expert; it sets the standard for admissibility of 

such testimony. Though the language of the URE subdivision has been sub­

stantially changed, nruch of its substance is retained in the subdivision 

as revised. 

C Paragraph (a) of this subdivision relates to "hen an expert may give 

c 

his opinion upon a subject that is lTithin t:le scope of his expertise. It 

pro'rides a rule substantially the Game as the existinG California law, 

namely, that expert opinion is limited to those subjects that are beyond 

the competence of persons of common experience, training, and education. 

See People v. Cole, 47 Cal.2d 99, 103, 301 P.2d 854, 856 (1956). For 

eXal:lples of the variety of subjects upon which exper-" testimony is 

admitted, see WITKIN, CALIFORNIA EVIDENCE §§ 190-195 (1958). 

Paragraph (b) of this subdiviSion deals withi;lle difficult problem 

of stating a general rule in regard to the permissible bases upon which 

the opinion of an expert may be founded. The California courts have made 

it clear that the nature of the matter upon which an expert may base his 

opinion varies from case to case. In some fields of expert knowledge, an 

-10-
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c expert may rely on statements made by and informahon received from other 

peroons; and in some other fields 0::: expert knowleccc;", an expert may not 

do so. For example, a physician may rely on statelilen-;;s maole to him by the 

patient concerning the history of his condition. People v. \lilson, 25 

Cal.2d 341, 153 P.2d 720 (1944). A physician may also rely on reports and 

opinions of other physicians. Kelley v. Bailey J Iv; Cal. App. 2d 728, 11 

Rptr. 4l!8 (1961); Hope v. Arrowheac: & Puritas Waters, Inc., 174 Cal. App.2d 

222, 344 P. 2d 428 (1959). An expert on the valuation of real or personal 

property, too, may rely on inquiries made of others, commercial reports, 

market quotations, and relevant sales known to the vitness. Betts v. 

Southern Cal. Fruit Exchange, 144 Cal. 402, 77 Pac. 993 (1904); Ramood 

Luuber Co. v. County of Los Angeles, 104 Cal. App. 235, 285 Pac. 896 (1930); 

Gla,l~';Z v. Freedman, 100 Cal. App. 611, 280 Pac. 70l f (1929). On the other 

C: bane" an expert on automobile accidents may not rely on the statements of 

otilers as a partial basis for an opinion as to the point of impact, whether 

c 

or net the statements would be admissible evidence. Hodges v. Severns, 201 

Cal. App.2d 99, 20 Cal. Rptr. 129 (1962); Ribble v. Coolt, III Cal. App.2d 

903, 245 P.2d 593 (1952). See also Behr v.- County of Santa Cruz, 172 Cal. 

App.2d 697, 342 P.2d 987 (1959)(report of fire raJlGer as to cause of fire 

held inadmissible because it uas based primarily upon statements made to 

him by other persons). 

Likewise, under existing law, irrelevant or specula-a'_-e matters are 

not a proper basis for an expert opinion. See Roscoe Moss Co • v. Jenkins , 

55 Cal. App.2d 369, 130 P.2d 477 (1942)(expert may not base opinion upon a 

comparison if the matters com;pared are not reasonably com;ps.rable); People 

v. LuiS, 158 Cal.. 185, 110 Pac. 580 (1910)(physician may not base opinion 

-11-
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<:: as ~o person's feeblemindedness merely upon his exterior appearance); 

c 

People v. Dunn, 46 Cal.2d 639, 297 P.2d 964 (1956)(speculative or conjec­

tural data); Long v. Cal.-Hestern States Life Insurance Co., 43 Ca1.2d 

871, 279 P.2d 43 (1955)(speculati;e or conjectural <_a-:;a); Eisenmayer v. 

Leonardt, 148 Cal. 596, 84 Pac. 43 (1906)(speculative or conjectural 

data). Compare People v. Hochnicl., 9B Cal. App.2d 121~, 219 P.2d 70 (1950) 

(eJ;pert may not give opinion as to the truth or falsity of certain statements 

on basis of lie detector test) 'lith People v. Jones, 1,2 Cal.2d 219, 266 P.2d 

38 (1954) (psychiatrist may consider an examination GiYen under the influence 

of sodium pentathol--the so-called "-truth serum" --in forming an opinion as 

to -I;he mental state of the person e;:amined). 

The variation in the permissible bases of expcr-I; opinion is unavoidable 

in liGht of the wide variety of subjects upon which such opinion can be 

ofiel"ed. In regard to some matters of expert opinion, an expert must, if 

he is going to give an opinion that ;Till be helpful -:;0 the jury, rely cn 

reports, statements, and other information that mi£>ht not be admissible 

evicence. A physician in many instances cannot make a diS(lnosis without 

relying on the case history recited by the patient or on reports from 

various technicians or other physicians. Similarly, an appraiser must rely 

on reports of sales and other marl(et data if he is '';0 Give an opinion that 

will be of value to the jury. In -I;;le usual case uhel'c a phiysician' s or an 

appraiser's opinion is required, the adverse party also uill have its expert 

who uill be able to check the data relied upon by -Ghe adverse expert. On 

the other hand, a police officer can analyze skid nUll"l.s, ccebris, and the 

condition of vehicles that have been involved in an accident without relying 

C on -;;;le statements of witnesses; and it seems likely that the jury would be 
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Rule 56 



c 

c 

c· 

as able to evaluate the statements of others in the light of the physical 

facto, as interpreted by the officer, as would the officer himself. 

It is not practical to formulate a detailed statutory rule that lists 

all of the matters upon which an expert may properly base his opinion, for 

it \Tould be necessary to prescribe specific rules applicable to each field 

of expertise. This is clearly impossible; the subjects upon Which expert 

opinion may be received are too numerous to make s-oa-outory prescription of 

applicable rules a feasible venture. It is possible, however, to formulate 

a cseneral rule that specifies the minimum. requisites that must be met in 

every case, leaving to the courts the task of determining particular detail 

within this general framework. This standard is expressed in paragrapb (b) 

of subdivision (2), wbich states a General rule that is applicable whenever 

expert opinion is offered on a given subject. 

Paragraph (b) provides that an expert I s opinion must be based on 

ma-~-~er that is of a type commonly relied upon by e~:perts in forming an 

opinion upon the subject to which his testimony relates and that either 

is perceived by or personally known to the witness or is made known to him 

a"G or before the hearing at which -che testimony is offered. NotWithstanding 

the satisfaction of these requirements, the opinion may no-I; be based upon 

any matter that is determined by the decisional or statutory law of this 

State to be an improper basis for an opinion upon the subject to which the 

expert's testimony relates. Thus, the matter upon llltich an expert I s opinion 

is based must meet each of three separate but relate~ tests. First, the 

ma-i;ter must be perceived by or personally known to -"he lfitness or must be 

made known to him at or before the hearing at which the opinion is expressed. 

This requirement assures the expert's acquaintance \lith -Ghe facts of a 

-13-
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C particular case either by his personal perception or observation or by 

c 

means of assUlning facts not personally known to the "i tness. Second, and 

l{i-;;l:out regarc. to the means by ,·,hich an expert familiarizes himself with 

the matter upon uhich his opinion is based, the matter relied upon by the 

expel'~" in forming his opinion must be of a type commonly relied upon by 

experts in forming an opinion upon the subject to which the expert's 

testimony relates. In large measure, this assures 'ohe reliabUity and 

trustuorthiness of the information used by experts in forming their opinions. 

Third, an expert may not base his opinion upon any ma-cter that is declared 

by the decisional or statutory lau of this State to be an improper basis 

for an opinion. For example, the s~,;atements of bys-;;anders as to the cause 

of a fire may be considered reliable by an investiGator of the fire insofar 

as his report is concerned, particularly when couple(1 >lith physical evidence 

f01md at the scene, but the courts lJave determined 'chis to be an improper 

basis for an opinion since the trier of fact is as capable as the expert 

of evaluating such statements in liGht of the physical facts as interpreted 

by~he expert. Behr v. County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 

987 (1959). The extent to l{hich an expert may base his opinion upon the 

statements of others is far from clear. It is at least clear, however, 

that. it is permitted in a number of instances. See Young v. Bates Valve 

BaG Corp., 52 Cal. App.2d 86, 96-97, 125 P.2d 840, 046 (1942), and cases 

therein cited. Cf. People v. Alexander, 212 Cal. f.pp.2d 84, 27 Cal. Rptr. 

720 (1963). The revised subdivision thus permits an expert to base his 

opinion upon relible matter, wheth~r or not admissible, of a type normally 

used by experts in forming an opinion upon the subject to "hich his expert 

C testimony relates. In addition, -;;he rule stated in this paragraph provides 
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c aSGl!::"ance -that the courts and ·;:'he LeGislature are fl~CC to continue to 

develop specific rules regardin~ ·c:lC! proper bases fo:- ;articular kinds 

of expert opinion in specific fields. See,~, CODTI ClV. FROG. § 1845.5 

(valuation expert in eminent domain cases). The re-, ised rule thus provides 

a sensible standard of admissibility while, at the same time, it continues 

in effect the discretionary power of the courts to rec;ula-te abuses, thereby 

retaining in large measure the existing California law. 

SubdiviSion (3). Under subdivision (3) of the revised rule, as under 

exis"~ing law, an opinion may be held inadmissible or may be stricken if it 

is based wholly or in substantial part upon improper considerations. Whether 

or not the opinion should be held inadmissible or s"~riclten will depend in a 

particular case on the extent to \Thich the improper considerations have 

influenced the opinion. "The question is addressed to the discretion of 

C the trial court. n People v. Lipari, 213 Cal. ApI" 2(~ 1185, 493, 28 Cal. Rptr. 

808, 813 (1963). If a witness' opinion is stricken because of reliance 

c 

U@on improper considerations, subdivision (3) will assure the witness the 

opportunity to express his opinion after excluding fl'om his consideration 

the matter determined to be improper. 

Subdivision (4). Subdivision (4) of the revised rule provides that 

opinion evidence is not inadmissible because it rela"i;es to an ultimate issue. 

It is declarative of existing law, although same of the older cases indicated 

that an opinion could not be received on an ultimate issue. People v. Wilson, 

25 Cal.2d 341, 349-350, 153 P.2d 720, 725 (1944); lIells 'l'ruckways, Ltd. v. 

Cebrian, 122 Cal. App.2d 666, 265 P.2d 557 (1954); People v. King, 104 Cal. 

App.2d 298, 231 P.2d 156 (1951). 

-15-
Rule 56 



c 

c 

RULE 57. [PREUMnIAR¥-ElWmlA'±'I9NJ STATEMENT OF BASIS OF OPINION 

(1) A witness testifying in the form of opinion may state on direct 

examination the reasons for his opinion and the matter upon which it is 

based. 

(2) [~e-dHage-maY-Fe~H~~e-~Ba~-a-vi~BeBBJ Before testifying in 

[~ePmS] the form of opinion [a~-iBfeFeBee] , the witness shall first be 

[fi!'s"l;] examined concerning the [asta] matter upon which the opinion [a!' 

~Bfe!'eBee] is [feYBaea] based unless the judge in his discretion dispenses 

with this requirement. 

COMMENT 

Subdivision (1) of the revised rule, together with subdivision (1) 

of Proposed Rule 58.5, is a restatement of the provisions of COde of Civil 

Procedure Section 1872. 

Subdivision (2) requires a witness to give the basis for his opinion 

before stating it, but also permits the judge in his discretion to dispense 

with this requirement. Under existing california law, a witness testifYing 

from his personal observation of the facts upon which his opinion is based 

need not be examined concerning such facts before testifYing in the f~rm 

of opinion; .his personal observation is a sufficient basis upon wbich to 

fOUnd his opinion. Lumbermen's MIlt. cas. CO. v. Industrial Acc.Comm'n, 

29 cal.2d 492, 175 P.2d 823 (1946); Hart v. Olson, 68 Cal. App.2d 657, 157 

P.2d 385 (1945); Lemley v. Desk Gas Engine Co., 40 Cal. App. ~46, 180 Pac. 

671 (1919) (hearing denied). On the other band, where a witness testifies 

in the form of opinion not based upon his personal observation, the witness 

C must first state the aBBUIlled facts upon which his opinion is based. EiselllllaYElr 
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c v. Leonardt, 148 Cal. 596, 84 p~ 43 (1906); Lemley v. Deal!: Gas Engine 

c 

~, ~ 
lL _____ _ 

Co., 6UIlra. No California case has been found in which a witness was per-

mitted to state his opinion based on facts not observed by him without 

also specifying the assumed facts upon which his opinion is ~sed, ~, 

stating such facts hypothetically for the purpose of allowing the trier 

of fact to weigh the applicability of the opinion in light of the existence 

or nonexistence of such facts. See Lemley v. Doak Gas Engine Co., eupra, 

Under revised subdivision (2), the requirement that the facts upon which 

an opinion is based must be stated before giving an opinion is tempered 

with the discretionary authority of the judge to dispense with this require-

ment in appropriate cases. 
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RUlli ')7. '(\ Ehl'EET OHllIOH BASED OIl OPIlaCN OR G'IATEl"$I'iT OF ANOtliER 

(1) If a witness testifying ,as an expert 

testifies that his opinion is based in whole or in part upon the opinion 

or statement of another person, such other person may be called as a 

witness by the adverse party and examined as if under cross-examination 

concerning the subject matter of his opinion or statement. 

(2) Nothing in this rule makes admissible an expert opinion that is 

inadmissible because it is based in whole or in part on the opinion or 

statement of another person. 

(3) An expert opinion otherwise admissible is not inadmissible because 

it is based on the opinion or statement of a person who 'is unavailable as 

a witness. 

COMMENT 

Proposed Rule 57.5 is designed to provide protection to a party who is 

confronted with an expert witness who is relying on the opinion or statement 

of some other person. See the Comment to Revised Rule 56 for 0. dl.sGUssion 0"£ 

opinions that may be based on statements and opinions of others. In such 

a Situation, a party may find that cross-examination of the witness will not 

reveal the weakness in his opinion, for the crucial parts are based on the 

observations or opinions of someone else. And, under existing law, if that 

other person is called, he is the witness of the party calling him and, 

therefore, that party may not subject him to cross-examination. 
Proposed 

/ Rule 57.5 will permit a party to extend his cross-examination into the 

underlying bases of the opinion testimony introduced against him by calling 

the authors of opinions and statements relied on by adverse witnesses and 

cross-examining them concerning the subject matter of their opinions and 

eta tement s • 
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RULE 58. ETOTEESIS FOR EXPERl' OpnrrON NOT NZCESSARY 

(.!);uutJ.o.oa.. cal ]J.tlg .f_-:tee-~~d-~-!l-~w4.~flee4-fl@'!; 

~~~-€lM-4.-!l-.f~'I>.~_:tee-;:j~€-;L~M-s-ti~€J-!l--W-~ti-re&:l 

~:tee-w4.~EB.:y--&te.~;w.-S-~~€lfl-e.£~ot£~~~M'-wt~ 

;f"-'N:.t-~.A.~~-~4e;ta-~1IW.o€k-4..t-4.£-~-fW!-a-~500M'-~4:t!eoJ 

;w.t-~_.s-·~k€-~-~~ti~-~~4-~UiW...,] 

The Commission disapproves URE Rule 58 because it fails to differentiate 

between the varying bases upon which expert opinion may be founded, some of 

which may require the use of hypothetical question~. See discussion of this 

distinction in the Comment to Proposed Rule 55.7, supra. Where an expert's 

opinion is cased upon his personal knowledge, the judge should have no 

discretion to require that his examination be conducted only by hypothetical 

questions; the witness' testimony within the scope of his' special expertise 

is no different in form from the testimony of any other witness. On the 

other hand, where an expert's opinion is based upon facts assllll!ed by him 

to exist, it must be made clear from his testimony that the facts upon 

which his opinion is based are only assumed to exist. H.ence, examination 

of the tlXpert witness by hypothetical questions may be essential; it being 

in the judge's discretion to regulate the extent to which the hypothetical 

nature of the assumed facts needs to be shown in the form of the questions 

asked. Graves v. Union OU Co., 36 Cal. App. 766, 1.73 Pac. 618 (1.918). 

See Estate of Collin, 150 Cal. App.2d 702, 31.0 P.2d 663 (1957) (hearing 

denied). Proposed Rul.e 55.7 sufficientl.y covers the extent to which an 

expert rmy testify in the form of opinion; the form of the expert's testimony 
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and the questions asked of him will necessarily de:pend upon whether or 

not his opinion is based upon facts known to him. See Revised RuJ.e 56(2) 

and the Cooment thereto, ~. 

The last clause of ORE RuJ.e 58 has been deleted because cross-exam1nati0'l 

of an expert witness is covered in Proposed Rule 58.5. 
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RULE 58.5. CROSS-EXAMINATION OF EXPERT WITNESS 

(1) Subject to subdivision (2), a witness testifying as an expert 

may be cross-examined to the same extent as any other witness and, in 

addition, may be fully cross-examined as to his qualifications and as 

to the subject to which his expert testimony relates. 

(2) A witness testifying as an expert may not be cross-examined 

in regard to the content or tenor of any publication unless he referred 

to, considered, or relied upon such publication in arriving at or forming 

his opinion. 

COMolENT 

Subdivision (1). This subdivision restates the substance of the 

last clause of Code of Civil Procedure Section 1872 and supersedes the 

last clause of URE Rule 58. These provisions have been stated in this 

rule so that the subject of cross-examination of sn expert witness might 

be covered in one rule, which states the existing California law. 

"Once an expert offers his opinion, however, he exposes himself to the 

kind of inquiry which ordinarily would have no place in the cross-examina­

tion of a factual witness. The expert invites investigation into the 

extent of his knowledge, the reasons for his opinion including facts and 

other matters upon which it is based (Code Civ. Proc. § 1872), and 

which he took into consideration; and he may be "subjected to the most 

rigid cross examination" concerning his qualifications, and his opinion 

and its sources [citation omitted)." Hope v. Arrowhead & Puritas Waters, 

Inc., 174 Cal. App.2d 222, 230, 344 P.2d 428, 433 (1959). 

In addition to permitting full cross-examination of an expert witness 

in regard to his qualifications as an expert and such matters as the reasons 
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for any opinion expressed and the matters upon which it is based, subdivision 

(1) of the proposed rule provides that an expert witness may be cross-

examined to the same extent as any other witness. In this respect, the 
4 

substance of Rules 20-22 as revised by the Commission is made applicable 

to expert witnesses. 

Subdivision (2). Subdivision (2) clarifies a matter concerning which 

there is considerable confusion in the California decisions. It is at 

least clear that an expert witness may be cross-examined in regard to the 

same books relied upon by him in forming or arriving at his opinion. 

Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939); People v. HoOJle.,!, 

10 Cal. App.2d 332, 51 P.2d 1131 (1935). Dictum in same decisions indicates 

that the cross-examiner is strictly limited to such books as those relied 

upon by the expert witness. Baily v. Kreut?.mann, 141 Cal. 519, 75 Pac. 

104 (1904). Other cases, however, suggest that the cross-examiner is not 

thus limited, and that an expert witness may be cross-examined in regard 

to any books of the same character as the books relied upon by the expert 

in forming his opinion. Griffith v. Los Angeles Pac. Co., 14 Cal. App . .14), 

III Pac. 107 (1910). See Salgo v. Leland Stanford etc. Ed. Trustees, 154 

Cal. App.2d 560, 317 P.2d 170 (1957); Gluckstein v. Lipsett, 93 Cal. 

App.2d 391, 209 P.2d 98 (1949) (reviewing California authorities). There 

may be a limitation on the permissible scope of such cross-examination, 

however, restricting the cross-examiner to the use of such books as 

"are not in harmony with the testimony of the witness." Griffith v. 

Los Angeles Pac. Co., ~, 14 Cal. App. 145, 147, III Pac. 107 (1910). 

4See Tentative Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article IV. Intnesses), 6 CAL. lAW BEVISIC~I Caal'N, REP., REC. & 
S~IES 701 (1964). 
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Language in several earlier cases indicated that the cross-examiner also 

could use books to test the competency of an expert uitness, whether or 

not the expert relied upon books in fOrming his opinion. Fisher v. Southere 

Pac. R.R., 89 Cal. 399, 26 Pac. 894 (1891); People v. Hooper, 10 Cal. App.2d 

332, 51 P.2d 1131 (1935). More recent decisions indicate, however, that 

the opinion of an expert witness ltUst be based either generally or 

specifically upon books before the expert can be cross-examined concerning 

them. Lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939); Salgo v. Leland 

Stanford etc. Ed. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957); 

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949). The confliqt­

ing California cases are gathered .ill Annot., 60 A. L. R.2d 77 (1958). 

Subdivision (2) of Proposed Rule 58.5 limits the cross-examiner to 

those publications that have been referred to, considered, or relied upon 

by the expert in fOrming his opinion. If an expert has relied upon a 

particular book, it is necessary to permit cross-examination in regard to 

that book to show whether the expert correctly read, interpreted, and 

applied the portions he relied on. Similarly, it is an important adjunct 

of cross-examination technique to question an expert witness as to those 

publications referred to or considered by him in fOrming his opinion. 

An expert's reasons for not relying upon particular publications that were 

considered by him may reveal important information bearing upon the 

credibility of his testimony. However"a broader rule--one that would 

permit cross-examination on works not referred to, considered, or relied 

upCD by the expert--would permit the cross-examiner to place the opinions 

of absentee authors before the jury without the safeguard of cross-

examination. Although the court would be required upon request to caution 

C -23-
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tn@ jury that the statements read are not to be considered evidence of 

the truth of the propositions stated, there is a danger that at least 

some jurors might rely on the author's statements for this purpose, Yet, 

the statements in the book might be based on inadequate background 

research, might be subject to unexpressed qualifications that would be 

applicable in the case before the court, or might be unreliable for some 

other reason that could be revealed if the author were subject to cross­

examination. Therefore, such statements should not be permitted to be 

brought before the jury under the guise of testing the competence of another 

expert. 
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RULE 59. APPOTh'TMENT OF EXPERTS 

tl~-~ae-rl~age-aete~Bes-tRat-tBe-a~~9~BtmeB~-qf-e*fe=t-wi~Besses 

~B-aB-aet!eB-Eay.ee.Qes!~aB!e.-ke-sRall-A~QeF-tke-Fa~t!eS-te-skew-saRse 

wky-eKFeFt-W!tBesses-sasR!a-Be~-ee-aFFe!atea,-aEa-afte~-eFFe~aBity-feF 

aea~iag·maY-F9~Rest.Eem!aatieEs-eEa-aFFe~Et-eEe-e~·meFe-sRek-witEesses~ 

If-tke-Fe~!es-egFee-!B-tae-se!eet~eB-8f·aE-eKFe~-eF-eKFe~s7-ealy-tkese 

agFeea-RFeE-skall-Be-eFFe!Etea~--9taeFWise-tke-dRage-ESy-ESke-kis-eWE 

~e!estieBY--AB-eKFeFt-witBess-saa!!·aet.Be-aFFeiBtea-RBless-ke-eeBSeats 

~e-aet~-·~e-dRage-sBa!!-aete~Be-tBe-~t!es-ef-tae-witBess-aaa-iBf8~ 

fltm-taeFeef-8t·a-eeBfe~eEee-~B-waiek-tke-Fe~ies-6kall-ae¥e-aB-8FFeFtRBity 

te-Fa~ieiFBte~--A-w!tBess-se-eFFe!Bte4-ska!!-ea¥ise-tke·FBFties-ef-ais 

f~B4~ags7-if-aBY7-8Ba-B&y-tke~eefteF-Be-ea!!e4-te-test~fY-By-tAe-dR4ge 

eF·aBY-FBFty~-·He-may·Be-eHBEiBea-eBa-eFess-eHBEiBea-By-eaek-FBFty7--~~S 

~e-ska!!-Bet-!!m!t-tae-FeFt~es-!B-eelliBg-eKFeFt-w!tBesseB-ef-tke!F 

eWE-se!eeti8R-aaa-at-tke~~8WB-a~EBe~) 

CCMMENT 

liRE Rule 59 has been disapproved because the existing california law 

relating to the appointment of expert witnesses is superior to the com­

parable provisions of the liRE contained in Rules 59 and 60. CODE CIV. 

PROC. § l87lj see the Study pp. 27-28. 
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RULE 60. COMPENSATION OF EXPERT WITNESSES 

[~e~~-w~~Resses-ap~iE~eH-~y-~ke-~~age-~-~-eRt~t~Q~-tQ 

i'ea6aBaele-eell¥easatieB-i,,-s~£k-S>ta-e~:/"-as-tRe-,j~Q.l3e-~-allgw¥--1iX<;~ 

as-my-ee-etae FIIi se-FiFeviiiee.-e:/"-sts,~1ite- ,,1- tk;i.s - state-al'l'l;i.'!"lolQ- ;1;",-", 

s~ee!l!e-sit1iatieBy-the-ee~easatieB-skall-loe-f'!l.~~-~a~-iR-a-e~~RQl-ae;l;1oR 

ey-tHe-tee1iRtY~-~B-tHe-£aiFst-iBstaBee-1iBiiei'-eiFaei'-el-tke-~1iRge-aBR-eAaiF~R 

as-eests-ia-tBe-ease,-aBR-fe~-iB-a-eivil-aetiQB-ey-the-~~es~-f'!l.Fties 

4R-e~i-,e~4eRs-te-tae-eiei'k-ef-tBe-€e1ii't-at-s1ieh-ti5e-as-tke-,j~Qge 

skail-aii'eet1-aRa-eAai'gea-as-eests-iR-tae-ease.--~e-amaQBt-e~-sempeB­

saMeB--f'!l.U-te-aa-elq!ei't-wUBess-Bet-~eiBtee.-ey-tke-~Qe.ge-skaU-ee-8 

~9fei'-SQe,jeet-ef-!a~Qii'Y-as-i'elevaBt-tG-kis-ei'6R;i.e~itr-8R!l.-tAe-weigRt 

eI-kis-testimesy.) 

CCMMENT 

URE Rule 60 has been disapp~ved because the eXisting'California law 

relating to the appointment and compensation of expert witnesses is 

superior to the comparable provisions of the URE contained in Rules 59 

and 60. CODE Cry. PROC, § 1871; see the Study pp. 27-28, 

The last sentence of Rule 60 has been restated in Rule 61 as revised. 
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RULE 61. CREDIBILITY OF [APP9nwEBJ EXPERT WITNESS 

(1) The fact of the appointment of an expert ,ritness by the judge may 

be revealed to the trier of [tRe-~aetsJ ~ as relevant to the credibility 

of such witness and the weight of his testimony. 

(2) The amount of compensation and eXllenses paid or to be :paid 

to an expert witness not appointed by the judge is a proper subject of 

inquiry as relevant to his credibility and the weight of his testimony. 

CCMMENT 

Subdivision (1) of Revised Ru1.e 61 states a rule recognized in the 

California decisions. People v. Cornell, 203 Cal. 144, 263 Pac. 216 

(1928); People v. Strong, 114 Cal. App. 522, 300 Pac. 84 (1931). 

The substance of subdivision (2) of Revised Rule 61 originally appeared 

in the URE as the last sentence of Rule 60. It is a restatement of the 

existing California law applicable in condemnation cases. CODE CIV. PROC. 

§ 1256.2. Whether the California law in other fields of litigation is as 

stated in Revised Ru1.e 61 is uncertain. At least one California case 

has held that an expert could be asked whether he was being compensated, 

but could not be asked the amount of the compensation. People v. Tomalty, 

14 Cal. App. 224, 111 Pac. 513 (1910). However, the decision may have 

been based on the discretionary right of the trial judge to curtail 

collateral inquiry. 

In any event, the rule enunciated in Section 1256.2 and in Revised 

Ru1.e 61 is the desirable rule. The tendency of some experts to become 

advocates for the party employing them has been recognized. 2 WIGMORE, 

EVIDENCE § 563 (3d ed. 1940); Friedenthal, Discovery and Use of an Adverse 
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Party's Expert Information, 14 STAN. L. REV. 455, 485-486 (1962). The 

jury can better appraise the extent to which bias may have influenced an 

expert's opinion if it is informed as to the amount of his fee--and, hence, 

the extent of his obligation to the party calling him. 
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AMENDMENTS AND REPEALS OF EXISTING STATUTES 

Set forth below are three provisions in the Code of Civil Procedure 

that should be revised or repealed in light of the Commission's tentative 

recommendation concerning Article VII (Expert and Other Opinion Testimony) 

of the Uniform Rules of Evidence. The reason for the suggested revision 

or repeal is given af'ter each section. References to the Uniform Rules of 

Evidence are to the Uniform Rules as revised by the CollDllission. 

Section 1256.2 provides: 

1256.2. In any condemnation proceeding, either party 
shall be allowed to question any witness as to all expenses and 
fees paid or to be paid to such witne.ss by the other party. 

This section should be repealed. It is superseded by Rule 61(2). 

Subdivision 9 of Section 1870 should be revised to read: 

1810. (ftWIHIHI€H-MAY-BE-PReVEB-9N-'i'HlAt..-1 In conformity 
with the preceding provis·ions, evidence may be given upon a 
trial of the following facts: 

* * * * * 
9. The opinion of a witness respecting the identity or 

handwriting of a person, when he has knowledge of the pe~son or 
handwriting. [j-a~S-e~iB~eB-eB-a-~~est~eB-e€-BeieBee,-8Ft7-e~ 
tl'Sae,-wBeB-=-ke- ~s- Bki.Uea-tB~eiBj 1 .. 

The deleted lunguuge of subdivision 9 of Section 1810 is supe~Be4ed 

by the provisions of Rule 56. 

Section 1812 provides: 

1812. Whenever an expert witness gives his opinion, he 1!JB.y, 
upon direct examination, be asked to state the reasons for such 
opinion, and he may be fully cross-examined thereon by opposing 
counsel. 

This section should be repealed. It is superseded by Rules 51(1) 

and 58.5(1). 

-29-



c 
A~ricultural Co&c 

18. In all matters 

arising under this code, the fact of possession by any person engaged 

in the sale of a commodity is prima facie evidence tr.at such commodity 

is for sale. This presumption is a presump"Gion affecting the burden 

of proof. 

COMMENT 

Section 18 is a general provision applicable to all the Agricultural 

Code. Same other sections in the code, however, duplicate its provisions. 

See for example Section 1105. Its purpose is to shift to the person in 

possession of fruits, nuts, Ol' vegetables not in compliance with applicable 

law the burden of proving tl~t possession was ?or a lawful purpose and 

not for purposes of sale. 17 Cps. Cal. Atty. GCTI. 154. 

: 

c , 
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c 

c 

152. j,ll ::>lnnts wi thin Co ci true ,,111 te 

fly district which are infested with citrus white fly or eggs, larvae 

or pupae thereof, or which there is reasonable cause to ~fi'S"r:pe.J believe may be 

infested with citrus white fly, are declared a public nuisance. The 

existence of any known host plant of citrus white fly within the boun-

daries of the district shall be deemed reasoooble cause to [l'pellWJl8] believe said 

host plant to be infested with citrus white fly. 

...... 

-2- Agric. 
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c 

c 

340.4 Possession or ownership of catt1e with an unrecorded, 

forfeite~ or canceled brand is prima facie evidence that the person in 

possession or the owner of the cattle bas branded them with such brand. 

This presumption is a presu!ption affecting the burden of proof. 

Agric. 



c 75~. The direc~or mB¥ 1nves~iga~e and certify to shippers or other 

financially interes~ed parties ~he analysis, c~ssifica~ion, grade, 

quali~y or condition of frui~, vege~able or other acric~tural products, 

either raw or processed, under such r~es and reguJ.ations as he IIIBiY 

prescribe, including the ~nt of reasonable fees. 

Every certificate relating to ·the analysis, classification, Condition, 

grade or quality of' agric~tural products, either ra,T or processed, and. every 

duly certified copy of such certificate, shall be received in all courts 

of the State of California as prima facie evidence of the truth of the 

sta'cements therein contained, if' duly issued either: 

(1) By the director under authority of this code; or 

(2) In cooperation between federal and state agencies, authorities, 

or organizations under authority of an act of Congress and an 

C act of the Legislature of any state; or 

(3) Under authority of a federal statute. 

This presulilptioD is a presl.!!!\lltion affect;!,ng the burden of" proGt'. , 

* * * * * 

c 
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c 'n2. The certifica,t&s provjii.cc::. for UI this chapter shall be prima. 

facie evidence before any court in this State of the true average solubJ.e 

solids test of all of the grapes in the lot or load under consideration. 

This presumption is a presumption affecting the burden of proof. 

c 

c 
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c 

c 

c 

~------.-

782. The director and. the commissioners of each county o:r the State, 

t~eir deputies and. inspectors, under the supervision and control of the 

director shall en:force this chapter. The refusal of any officer authorized 

under this chapter to carry out the orders and. directions of the director 

in the en:rorcement of this chapter is neglect of duty. 

The director b,y regulation mB¥ prescribe methods of selecting samples 

of lots or containers of fruits, nuts and vegetables on a basis of size or 

other specific classification, which shall. be reasonably calculated to 

produce b,y such sampling fair representations of the entire lots or containers 

sampled; establish and issue official color charts depicting the color 

standards and requirements established in this chapter; and make such other 

rules and regulations as are reasonably necessary -to secure uniformity in 

the enforcement of this chapter. 

Any sample taken under the provisions of this chapter shall be prilra 

facie evidence, in any court in this State, of the true conditions of the 

entire lot in the examination of which said sample vas taken. A written 

notice of violation, issued by a duly qualified representative of the 

director or b,y commissioners, their deputies and inspectors holding 

valid standardization certificates of eligibility as en:rorcing o:fficers 

of this chapter J stating that a certain lot of produce is in violation 

of the provisions of this chapter and based upon the examination of such 

sample, shall be prima :facie evidence, in any court in this State, o:r 

the true condition of the entire lot. These presumptiOns are presumptions 

affecting the burden of proof. 

-6- Agric. 



C 641. ~e a.irector a:lci. the cpn:::.issioners of each county ot the State, 

c 

c 

their deputies and inspectors, under the supervision and control of the 

director shall enf'orce this chapter. The refusal of any officer authorized 

under this chapter to carry out the 'orders and directions of the director 

in the enf'orcement of this chapter is neglect of du·i;y. 

The director by regulation may prescribe methods of selecting samples 

of lots or containers of honey, which shall be reasonably calculated to 

produce by such sampling fair representations of the entire lots or 

containers sampled; establish and issue official color cherts depicting the 

color standards and requirements established in this chapter; and made other 

rules and regulations as are reasonably necessary to secure uniformity in 

the enf'orcement of this chapter. 

Any sample taken under the proviisions of this chapter shall be prima 

facie evidence, in any court in this State, of the ·~rue condition of 

the entire lot in the examination of which said sample was taken. This 

preslllllption is a preslllllption affecting the burden of proof. 
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c 

c 

892.5. The director ~ investigate and certifY to shippers or 

ot~c~ fi~cial1y i~~ere~ted pcrties the grade, quality and concitiaa of 

barley. Said certificates shall be based upon the United states standards 

for barley and shall be prima facie evidence of the truth of the state­

ments contained therein. This presumption is a presumption affecting the 

burden of proof. 

Aeric. 



c' 

c 

c 

&'4 .-

893. The director shall inspect and grade upon request and certify 

to a:n:y interested party the quality ant'. condition of a..'T';! field crop or 

other agricultural product under such rules and reGtuations as he may 

prescribe. Certificates issued Qy authorized agents of the director 

shal.l. be received in the courts in the State as prima facie evidence of 
the truth of the statements therein contained. This presumption is a 

presumption affecting the burden of proof. Such inspection shal.l. 

IlOt 'he made or such certificates issued by any pet-sbn not spec1fi~ 

authorized by the director in reference to any field crop product for 

which State standards have been established.. Any person so authorized 

shall comply with the rules and reGulatiOns issued by the director 

relative to the certification of field crop products. 

-9- Agric. 
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c 

c 

1040. In any action. civil or criminal. in any court in this state. 

a certificate of the director stating the results of any analysis, 

purported to have been made under the provisions of this act, shall be 

pr:lJna facie evidence of the fact that the sampJ.e or samples mentioned in 

said analysis or certificate were properly analyzed; that such s8lll.Ples 

were taken as herein provided; that the substance analyzed contained the 

component parts stated in such certificate and analysis; and that the 

samples were taken from the lots, parcels or packages mentioned in said 

certificate, This presumption is a presumption affecting the burden of 

proof. 

Agric. 
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c 

c 

ll05· It shall be presumed 

from the fact of possession by any person, firm or corporation engaged -. 

in the sal.e of eggs that such eggs are for sale. 

a presumption_ affecting the ~urden of proof. 

COMMENT 

See comment to Section 18. 

-ll-

This presumption is 
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c 

c 

L.L. _ 

1272.5. Any sale of farm products made by a commission merchant for 

less than the current market price to any person with whom he has 

any financial connection, directly or indirectly as o>mer of its corporate 

stock, as copartner, or othel"lfise, or any sale out of which said cOlDlllission 

merchant receives, directly or indirectly, any portion of the purchase 

price, other than the commission named in licensee's application or in 

a specific contract with the consignor, shall be prima facie evidence of 
fraud within the meaning of, this c':apter. This presumption is a presumption . '. . 

,ft'ecting'the burden of proof. 

No commission merchant, dealer, or broker who finances, lends money, 

or otherwise makes advances of money or credits to another commission 

merchant, dealer, or broker may deduct from the proceeds of farm products 

marketed, sold, or otherwise handled by h1Jn on behalf of or for the 

account of the cOllDlission merchant, dealer, or broker to ~Thom such money, 

loans, advances or credits are made, an amount exceeding a reasonable 

commission or brokerage together with the usual and customary selling 

charges and/or costs of marketing, and may not othel"l'lise divert to his 

own use or account or in liquidation of such loans, advances or credits 

the moneys, returns, or proceeds accruing from the sale, handling or 

marl,eting of farm products handled by h1Jn on behalf of or for the account 

of the commission merchant, dealer, or broker to ~Tham or for whom such 

loans, advances, or credits are made. 

Agric • 
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c:: Business and Professions Code 

552. Any case of ophthalmia neonatorum or of blindness resul.ting 

from it upon which one accused of a violation of this article has been 

in attendance constitutes prima facie evidence of knowledae of the case 

Qy the one accused. This presumption is a presumption affecting the 

burden of proof. 

COl1MENl' 

Section 551 requires a physician or other person in attendance at 

a birth to treat the eyes of the infant within two hours after birth 

with a proph;ylactic efficient treatment. If, within two weeks after the 

birth, the child develops ophthalmia. neonatorum the pEt'son in attendance 

is required to report the case to the local health department within 

C 24 hours after acquiring knowledge of the case. Failure to administer 

the prescribed treatment or failure to report a case of ophthalmia 

neonatorum is a misdemeanor (§ 556), and repeated violations may result 

in a revocation of the license of the attending physician or other person 

(§ 557). 

c 
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c 

c 

2114. The directory shall. be prima. facie evidence of the right of the 

perGons named in it to practice, unless such right has been revoked or 

sus~ended by the board subsequent to the publication of such directory. 

The secretary-treasurer shall. mail a copy of the directory, and all new 

issues and copies of all supplements of it, to the last mouD address 

of each perSOD listed in it. This presumption is a presumption affecting 

the burden of producing evidence. 

COMI-lENT 

The directory referred to is a directory compiled and published 

annually by the Board of Medical Examiners containing a list of all 

persons licensed. to practice under the Medical Practice Act. § 2111. 

-14-
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c 

c 

2376. The record of suspension or revocation made by the county 

clel'k in accorfumce lfith sections 2374 and 2375, is prima facie evidence 

of the fact thereot and of the reGularity of al.l the proceedings of the 

board in the matter of the suspension or revocation.. This presumwtion 

is a presumption affecting the burden ot producing evidence. 

COMMENT 

Section 2340 requires each person licensed under the Medical Fractice 

Act to register his certUicate wit:l the county clerl:: ot every county in 

which he is practicing his profession. When a cer-'dficate to practice 

under the Medical Fractice Act is suspended or revoked by the Board of 

Medical. Examiners, the Board is required to certify that fact to the 

county c1.erk of the county where the certUicate is recorded. § 2374. 

The county c1.erk is reqUired to enter the fact of suspension or revocation 

upon the margin or across the face of his register of the certificate. 

§ 2375. It is this record made by the county c1.erk ,·rhich is made prima 

facie evidence by Section 2376. 
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c 

c 

~------" -------

3040. It is unlaw.f'ul. for any person to engage in the practice of 

optonetry or to ~isplay a sign or in any other way to advertise or hold 

himself out as an optician or optometrist without having first obtained a 

certificate of registration from the board under the provisions of this 

chapter or under the provisions of any former act relating to the practice 

of optometry. 

In any prosecution for a violation of this sec-~ion> -the use of test 

cards, test lenses, or of trial ~rames is prima facie evidence of the 

practice of optometry. This presumption is a presumption affecting the 

burden of proof. 

-16-
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c 

c 

4809. The board shall keep an official record of its meetings, and it 

shall also keep an official register of all applicants for licenses. 

The register shall be[)r~-£aeielevidence of all matters contained 

therein. 

-17-
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4881. The secretary in all cases of suspension or revocation of 

licenses shall enter on his register the fact of suspension cr revocation, 

as the case may be. The record of such suspension or revocation so made 

by the county clerks shall be prima facie evidence of the fact thereof, 

and of the regularity of aU the proceedings of the board in the matter 

of the suspension or revocation. '!'his presumption is a presumption 

affecting the burden of producing evidence. 

c 

c 
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c 

c 

5271. No person shall place any advertising display unless there is 

securely fastened upon the front thereof a permit number plate of the 

character specified in Section 5272. The placing of any advert1sing 

display without having affixed thereto a permit number plate 1s [~ 

:t;ao;l.a. ~~~4;be.~~.Q.:t:ep.lay-~"beeno~(Ow'fl:l1l}--±s' 1:iaiug 

Illftimained]in vi.elation of the provisions of this chapter, and any such 

display shall be subject to removal as provided in Sect10n 5312. 

COMMENT 

The deleted portion of the section is inconsistent with the first 

sentence. The first sentence makes it a violation of the chapter to 

place advertis!llg"diepJ.ays without the permit number plate. The second 

sentence made such a placing prima facie evidence of a violation. 
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c 

c 

6049.1. In all disciplinary proceedings in this State, certit'ied or 

duly authenticated copies of findinGs, conclusions, orders or judgments 

made or entered in any court of record, or any body authorized by law 

or by rule of court to conduct disciplilulry. proceedings. ega:1nst·.e.t:torneys, 

of the United States, or of any State or Territory of the United States 

or of the District of Columbia in any disciplinary proceeding therein against 

the same person, shall be admissible in evidence, and so far as relevant 

and material shall be prima facie evidence of the facts, matters and things 

~l:t forth therein. This presumption is a presumption affecting the burden 
of proof. 

The duly authenticated transcript of the testimony taken in such 

out-of-state proceediDga shell be admissible in evidence in any disciplinary 

Jll'po<>ed1ng pga1nst the same person in this State. 

This section, except to the extent that it states or declares the 

leu in effect prior to the effective date of this section, shall not apply 

in any disciplinary proceeding pending on said date in this State or 

thereafter commenced in this State against any attorney based on charges 

which were the subject of a disciplinary proceeding in this State pgainst 

the same attorney prior to said date. 
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c 

c 

8752. An unrevoked, unsuspended and 

unexpired license, or re~;al certificate, issued by the board is 

presumptive evidence in all courts and places that the person named 

is legally licensed under this chapter. This pre_G~':''P:;io1'. is a presumptiqn 

aff_ecting the burden of produciu,,; evidence. 

COMMENT 

Section 8752 relates to lan,-. surveyors liceClses issued by the State 

~~0ard of Registration for Civil all(-. Professional cll.:;ineers. 

-21- Bus. & Prof. 
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c 
9510. Any advertisement of -the service of dry cleaning, spotting, 

sponging, or pressing constitutes prima facie evidence that the premises, 

business, building, room, shop, store, or establisnmen-t in or upon w~ch 

it appears, or to which it refers, is a dry cleaning agency. This -
presumption is a presumption affecting the burden of proof. 

c 

c 
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c 

c 

12312. In any prosecution for a violation of any of the provisions 

of this division any copy of the standards of weights and measures of the 

State furnished, procured, and certified to under the provisions of this 

division, shall be admitted in evidence upon the trial as prima facie 

true and correct. This presumption is a presumption affecting the 

burden of proof. 
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c 

c .. 

12510. Any person, who by himself', or through or for another, does a.ny 

of the following is guilty of a misdemeanor: 

(a) Uses, in the buying or selling of a.ny commodity, or retains in 

his possession a false weight or measure or weighinG or measuring instrument. 

(b) Sells a.ny weight or measure or weighing or measuring instrument 

which has not been sealed within one year, except ;reiahinG or measuring 

instruments required to be assembled prior to use. 

(c) Uses any condemned weiGht or measure or ueighing or measuring 

ins'.;rument contrary to law. 

(d) Use s in the buying or sell ing of a.ny c Oilllllodi ty, or for determinging 

the charge for a service, any weight or measure or weighing or measuring 

instrument which is not kept at a fixed location, "hich does not bear a 

current or previous year's seal and uhich, upon test by the sealer is found 

to be incorrect, unless a written request for an inspection of the weighing 

or measuring instrument has been made to the county sealer j prOVided, 

ho,rever, the use of a.ny weight or measure or weighing or measuring instrument 

in connection with a.ny business ac-I;ivity subject to the jurisdiction of the 

California Public Utilities Commission shall be eXe@Jlt from the requirements 

herein. 

(e) Sells or uses a.ny device or instrument to be used or calculated to 

falsify any weight or measure. 

(f) So locates or positions a weighing or measuring device used in 

retail trade, except as used exclusively in preparation of packages put up 

in advance of sale, that its indications cannot be accurately read or the 

weiGhing or measuring operation cannot be observed by the purchaser under 

ordinary circumstances. 
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c 

c 

Possession of a false weight or measure or weigbing or measuring 

instruments or records tbereof is prima facie evidence of intention to 

violate the law. This presumption is a presumption affecting the burden 

of proof. 

-25- Bus. &: Prof. 



c 14271. Every trade-mark registration on the records of the Secretary 

of state is prima facie evidence of the ownership of the mark. This 

presumption is a presumption affecting the burden of proof. 

c 

c 
-26- ]'Us. & Prof; 
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c 
The use by any 

person other than the registrant, cr amer of the brand and other than 

the members of the registrant of any container, supplies or equipmen~, 

without the written consent provided for in this article, or the possession 

by any junk denler, or dealer in secondhand articles, of any containers, 

S1.1pplies or equipment, is presumptive evidence of unlawful use of or 

traffic in such contai ners, supplies, or equipment. '_'-',lis presllI!\Ption is 

a presumption affecting the burden of proof. 

Section 14431 relates to containers, equipment, and supplies bearing 

C a brand name or mark that has been registered with -:;:,e ,3eCi'e-Gary of State. 

C 

~;L. 

See-Cion 1,4430 prohibits anyone from 1-'_sing, selling, ~JUyinG Oi' otherwise 

dealing with any container, equipr.,eno, or supplies bearing such a brand 

unless a written consent has been OJ-Gained, or the con-Gainer, equipment 

or supplies have been purchased froE! -che brand owne,;. 

Thus, the presum~tion in Section 14431 requires the person using 

braniicd materials til prove that he purchased them from the bi'and owner._ 
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c 

c 

14486. The use by any 

person) other than the registr[k~t of any supplies without the written 

consent provided in this article or the possession of supplies so 

n:arked by any junk dealer or dealer of secondlla.nd articles is presump­

tive evidence of unlawful use of or traffic in such supplies. This 

presumption is a presumption affecting the burden of proof. 

COMMENT 

Section 14486 appears in an article relating to registered laundry 

supply designations. It is similar in purpose to Section 14431. 
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c 

c 

14495. The use of the name of any 

organization by any person, firm, or corporation not entit1ed to use 

the same under the constitution, by-laws, rules or regul.ations of the 

organization which mfllS the name or by the written consent of such 

organization,is presumptive evidence of the unl.awful use or traffic 

in such name. This presumption is a presumption affecting the burden of 

proof. 

CCMmiT· 

Section 14495 appears in an articl.e relating to names of lodges, 

associations, unions, and sObieties whose names have been registered with 

the Secretary of state. Section 14495 is similar in purpose to Sections 

14431 and 11486. 

Bus. & Prof. 
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c 

c 

c 

~-

14702. The certificate of filing or a certified copy together with a 

certified copy of the document filed shall be admitted in any court as 

priLla facie evidence of the facts recited therein. 

is a presumption affecting the burden of proof. 

COMNENT 

This presumption 

Section 14702 appears in an article permitting any person to file 

with the Secretary of State a printed or typewritten lecture, sermon, 

story, scenario, et cetera, together with an affie.avi-:; that the person 

filing is the author. Upon receipt of the matter, the Secretary of 

State issues a certificate showing the date of filing, name of the 

claillla.nt, and the title of the printed or tytlewritten matter. Section 

14702 provides that the certificate, together with a certified copy of 

the document file, is prima facie evidence of the date of filing and 

the identity of the person filing. 

22130. In any actio:! relating to the enforcement of any provision 

of this article, a certificate duly issued b,y an assay office of the 

Treasury Department of the United States, certi~ing the veight of any 

article, or any part thereof, or of the kind, weight, ~uality, fineness or 

quantity of any ingredient thereof, shall be receivable in evidence as 

constituting prima facie [~p,efJ evidence of the matter or matters so 

certified. This presumption is a presumption affecting the burden of 

proof. 
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c 

c' 

17071. 

In all actions bJPught under this chapter proof of one or more acts of 

selling or giving away any article or product below cost or at discri­

minatory prices, together with proof of the injurious effect of such 

acts, is presumptive evidence of the purpose or intent to injure com-

petitors or destroy competition. 

affecting the burden of proof. 

This presumption is a presumption 

COMMENT 

Section 17071 appears in the Unfair Practices Act, which relates to 

unfair trade practices. Its purpose is to implement Section 17043 

which prohibits sales at less than cost for the purpose of injuring 

competitors or destroying competition. 
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11011. 5. 

In all actions bro~~t under this chapter proof of 

limitation of the quantity of any article or product sold or offered for sale 

to any one customer to a quantity less ~~an the entire supply thereof 

awned or possessed by the seller or which he is otherwise authorized to 

sell at the place of such sale cr offcring for sale, together with proof 

that the price at which the article or product is so sold or offered for 

sale is in fact below its invoice or replacement cost, whichever is lower, 

raises a presumption of the purpose or intent to injure ccmpetitors or 

destroy competition. This section applies only to sales by persons 

C conducting a retail business the principal part of which involves the 

resale to consumers of commodities purchased or acquired for that purpose, 

as distinguished fram persons principally engaged in the sale to consumers 

of commodities of their own production or manufacture. The presumption 

created by this section is a presumption affecting the burden of proof. 

c 
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c 

c 

17073· 

Proof' of' average overall cost of' doing business f'or any 

particular inventory- period when added to the cost of' production of 

each article or product, as to a producer, or invoice or replacement 

cost, whichever is lower, of' each article or product, es to a distribu,!;or, 

is presumptive evidence of' coot of each such article or product involved 

in any action brought under this chapter. This pres~tion is a 

presumption af'f'ecting the burden of' proof. 

-33-
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c 

c 

f t' 

17074. Proof 

of transportation tariffs ~lhen fixed ,md approved by -Ghe Public Utili ties 

Commission of the State of California is presumptive evidence of delivery 

cost. This presumption is a pres~tion affecting the burden of proof. 
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17077 . I~ any Bction or prosecution 

for sBles below cost in violation of this chapter, if the defendant 

aC\l.uires 11is raw materials for D. consideration not wholly or definitely 

computable in money, the cost of the ra\f materials shall be preswned 

to be the prevailing market price for similar raw m.~teria1s in the 

ordinary channels of trade in the locality or vicinity in ,·,hich such 

raw materials were acquired, at the time of the acquisition. This 

presumption is a presumption affecting the burden of_proof. 

18404. Any threat, expressed, or implied, made to a retailer 

by a manufacturer that the manufacturer will cease to sell, or refuse to 

contract to sell, or will terminate the contract to sell, motor vehicles 

to the retailer, unless such retailer finances the purchase or sale of 

motor vehicles only with or through a designated person or class of persons 

or sells'. and assigns the conditional sales contracts, chattel mortgages, 

or leases ariSing from his retail sales of motor vehicles only to a 

designateit person or class of persons is prima facie evidence that the 

manufacturer has sold or intends to sell motor vehicles on the condition 

or with th~ agreement or understanding prohibited by this chapter. This 

presumptian is a pre~ption affecting the burden of proof. 

-35- Bus. & Prof. 
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c 

c 

l, 

COMMENT 

Section 18404 appears in the Automobile Dealers Anticoercion Act. 

Under this act, it is unlaw.ful f'or manufacturer to sell automobiles 

to retailers on the condition or with an agreement or understanding that 

a designated person is to handle the finsncing when the effect of such 

condition or agreement may be to lessen competition or tend to create a 

monopoly. 

Bus. & Prof'. 
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c 

c 

18405. 

threat, express or imploied, Imde to a retail.er by any person, or any 

agent of any such person, who is engaged in the business of' financing 

the purchase or sale of motor vehicles or of buying conditional sales 

contracts, chattel mortgages or leases on motor vehicles in this State 

and is affiliated with or controlled by a manufacturer that such manu­

facturer will terminate his contract with or cease to sell motor 

vehicles to such retailer ur~ess such retail.er finances the purchase 

or sale of motor vehicloes only with or through a designated person or 

class of persons or sells and assigns the cor:ditional sales contracts, 

chattel mortgages or leases arising f'rom his retail sale of motor 

vehicl.es only to such person so engaged in financing the purchase or 

sale of motor vehicles or in buying conditional sales contracts, cl:llttel 

mortgages or loesses on motor vehicles, shal.l be presumed to be made 

at the direction of and with the authority of such ma.nui'acturer, and 

is prima facie evidence that the manufacturer has solod or intends to 

sell the motor vehicl.es on the condition or with the agreement or under­

standing prohibited by this chapter. This presumption is a presumption 

affecting the burden of proof. 

-37- Bus. & Prof. 



c 

c 

c 

22131. In any action relatillG to the enforcement of any provision of 

this article, proof that an article has been marked in violation of the 

provisions of this article shall be deemed to be prima facie [~peef) 

evidence that such article was manufactured after this article ,became 

effective. 

proof. 

This presumption is a presumption affecting the burden of 

-38- BuB. & :Prof. 



c 

c 

It is unlawful for any person or licensee 

to have upon any premises for which a license has'·been issued any 

alcoholic beverages other than the alcoholic beverage 1i'hich the licensee 

is authorized to sell at the premises under his license. It shall be 

presumed that all alcoholic beverages found or located upon premises 

tor which licenses have been issued belong to the person or persons 

to ~Tholll'·the licenses were issued. This presumption is a presumptien 

affecting the burden of proof. Every person violating the provisions of 

this section is guilty of a misdemeanor. The department may seize any 

alcoholic beverages found in violation of this section. 

COMMENT 

Section 25607 appears in the Alcoholic Beverage Control Act. Its 

purpose is to facilitate enforcement of the Alcoholic Beverage Control 

Act by requiring a license to explain the presence of alcoholic beverages 

which he is not licensed to sell on his premises • 

• 
/ 

-39- Bus. & Prof. 



c 

c 

c 

Civil Cede 

l66. The filing of the inventory in the recorder's office is notice 

and prima facie evidence of the title of the party filing such inventory. 

This presumwtion is a presusetion affecting the burden of producing evidence. 

-40- Civ. 



c Civil 

bOl\ru~ed by a. road or street is presl\Lled to mm to the center of the 

c 

-41- Civ. 

c 



c 

c 

c 

853. mlCn a transfer Gf real property is 

Ina0.e to one person, and the consic1.eration therefor is paid by or for 

ano-oher, a trust is presumed to rcsl'lt in favor of -~he person by or for 

"Thou such payment is made. This presumption is a presumption affecting 

the burden of producing·evidence. 

-42- Civ. 



c 
1055. 

executed is presumed to have been clelivered at its date. This pre6UDi.Ption 

is a presumption affecting the burden of producing evidence. 

c 

c -43- Civ. 



c 

c 

c 

1105. 

l'REgVl'lmI-\i;'Q-ilAgg.] i'. fee simple "U tle is presumed ",,0 DC in"cended to pass 

by a GTant of real proper·cy, unlesG it appears fron "~he Grant that a 

lesser es"i;ate was intended. This nl~sumption is n presumption affecting 
---~-- --.--- ---- -------

COMMENT 

The higher standard of proof necessary to overcome the presumption 

is required under the existing. case law. Beel':E...V:' .. Ame.ric-"-'!.5rus.!. Company, 

24 Cal.2d 1, 7 (1944); Weh}~_~~~rice, 202 Cal. 394, 397 (1927); Sheehan v. 

Sul~ivan, 126 C:Ll. 189} 193, 58 Pac. 543 (1899); SP.aul,d.ing v. Jones, 117 

Cal. App.2d 541, 545, 256 P.2(1 63'T (1953). 

The requisite burden of :,)roof may be met in some cases by proof of 

facts giving rise to a presumption 0," a resulting trust under Civil Code 

Section 853. 

-44- Civ. 



c 

c 

c 

1150. 

1l."..J:N.-\llJi:[~ . .o];!-P]i;A.~~rl A gift made <,,_uring the last illness of the giver, or 

un(:.01' circumstances which Hocld na-;;urally impress him ITith an expectation 

of 3;?ee<,y death, is presumed to be a gift in vie~T of death. This presumption 

is a presuowtion affecting the burden of producing evidence. 

-45- eiv. 



c 

c 

c 

ll90.l. j:'he certificate of aclmowledgment of an instrument executed 

by c coporation, foreign or dome£r'cic} by its presiu_cnt or vice president 

and secretary or assistant secretary, other than an instrument conveying 

or otherwise transferring all, or substantially all, the assets of 

the corporation, may contain, in addition to the matters set forth in 

Section 1190 of this code, a statement substantially in the following form: 

"and acknowledged to me that such corporation executed the within instrument 

pursuant to its by-laws or a resolution of its board of directors"; and 

such recital shall be prima facie evidence that such instrument is the 

act of the corporation, and that it 1Tas duly executed pursuant to authority 

duly given by its by-laws or the board of directors, and conclusive 

evidence of such matters in favor of any good faith purchaser, lessee or 

encumbrancer. This presumption is a presusgtion affecting the burden 

of producing evidence. 

eiv. 



c 

c 

c 

The declaration of homestead must contain: 

1. A statement showing that the person makinc i~.; is the head of a 

family, and if the claimant is married, the name 0-;: the spouse; or, when 

the declaration is made by the wife, showing that her husband has not made 

such declaration and that she therefore makes the declaration for their 

joint benefit; 

2. A statement that the person making it is residing on the premises, 

auc,- claillls them as a homestead; 

3. A description of the premises; 

4. An estimate of their actual cash value; 

5. Such declaration of homestead may further contain a statement of 

the character of the property sought to be homesteaded, showing the 

improvement or ilIlprovements which have been affixed thereto, with sufficient 

detail to show that it is a proper subject of homestead, and that no former 

declaration has been made, or, if made, that it has been abandoned and if 

it contains such further statement and the declaration is supported by the 

aITidavit of the declarant, annexed thereto, that the matters therein stated 

are true of his or her own knowledge, such declaration, when properly 

recorded, shall be prima facie evidence of the facts therein stated, and 

conclusive evidence thereof in favor of a purchaser or encumbrancer in good 

faith and for a valuable consideration. This presumption is a 

presumption affecting the burden of producing evidence. 

-47- eiv. 



c 

c 

c 

1431. [WHEN-dei~.J f~1 obligation 

impooed UJ.lon several persons, or a right created in favor of several. 

persons, is presumed to be joint, and not several, excerro in the special. 

cases mentioned in the Title on the Interpretation of' Contracts. This 

presumption, in the case of a riGht, can be overCOlire only by express words 

This presumption is a presumption a~fecting the burden 

~f~~0ftu~~ng evidence. 

-48- Civ. 



c· 
1477. 

:performance of an indivisible obliGation extinguishes a corresponding 

:proportion thereof, if the benefi-i; of such perfornance is voluntarily 

re-~ained by the creditor, but not o-i;he:ndse. If such partial performance 

is of such a nature that the creditor cannot avoid re-caining it without 

injuring his own property, his re-cen-tion thereof is [B9~; presumed to be 

Llvoluntary . This presunwtion is a presumption affecting the burden of 

producing evidence. 

c 

c -49- Civ. 



c 

no'c reLloved by the precedinG rules, the language of a contract should be 

in'Gerpreted most stronGlY aGainst 'ohe party who cau3c" the uncertainty 

to exist. The promisor is pres1.unec1, to be such party; e.."{cept in a contract 

be'i;veen a public officer or body} as such, and a private party, in which 

it is presumed that all uncertainty ,·ras caused by <G:1e private party. 

The~e_~re6um,ptions are presumpti~ns affecting the bu~en of producing 

evidence. 

c 

-50- Civ. 

c 



c 

c 

unHe in a promise receive some bencf'it from the consicceration, whether 

pas>" 01' present J their promise is l'l"eSUllled to be joint 8.l1cl several. ~ 

~esumption is a presumption affecting the burden of producing evidence. 

-51- Civ. 



c 

1660. [SALill.] 11 promise I ma"_,, in the singular nUlllber I 

bu-:; e~tecuted by several per-sons, is presumed to be joint and several. 

This pre~tion is a pre~tion affecting the bur~en o~producing evidence. 

c 

c -52- Civ. 

~--------. 



c 

c 

c 

1Jli'-:rl!I.WGl-W'~--I1:-a....:tl'l1l:lg-.i. .. -l.Q .. :t-Qr-;ilO.JI.lr .. a. .. "l.lrilO.B-itll-a.epolli:tJ 

_~ ~~:i. 'tary-- r-et'tl:se:S"1:<>- infe!t"tl· 'l;he- aepoe:i. tOl:"-ef- ilhe- e il.-etUll6i;aaeee 

_"""'-w~· :t.R.Q-l.~s- er- iIl.Jl"1l1:Y,, e""\.ll,.relL, -llo-hr-all-l;1.Q-w.1I-;llO.f~U"R 

"QR"e~~Qg-tk~-QF-w~ll.~all:y-misrepresQBts-tRQ-eireYeG~aaees-te-Rim,-tae 

Qe~~~-~s-FFe~-tQ-~ave-will.£~y,··er-~-gresS-BQsli8eRee7 

:pe!'lil4.UeEl.-4;£e-l.QB£- fW- ia;i ~ - tEl- eeetl!'~ 1 

COMMENT 

This section is superseded by proposed Section 3768 of the Code of 

Civil Procedure. 

-53- C1v. 
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c 
1914. 1~never a 10m1 of money is made, it is 

prCSllmec:. -GO be made upon interest, unless it is othcrvise expressly 

stipulated at the time in writin3· This presumption is ~ presumption 

~ffecting the burden of produc.~~_ !'vidence. 

c 

c -54- Civ. 



c 

c 

A hiring of real property, other 

than lc0.{!;ings and dwelling-houses I in places ;There there is no custom 

or usage on the subject, is presUille'~ to be a month to monch tenancy unless 

othertrise designated in writing; except that, in the case of real property 

useCL for agricultural or grazing purposes a hiring is presumed to be for 

one year from its commencement unless otherwise expressec in the hiring. 

The presunwtions in this section are presumptions af~ecting the burden of 

producing evidence. 

-55- eiv. 

.1 



c 
1 

1944. 

house ~or an unspeci~ied tel~ is presumed to have Jeen made for such 

len,;-;;h o~ time as the parties adop-G ~or the estimation of the rent. Thus 

a hiring at a monthly rate o~ rent is presumed to be for one month. In 

the absence of any agreement respecting the length of time or the rent, 

the hiring is presumed to be monthly. The presumwt~~ns in this section 

are presumptions a~~ecting the burden of producing evidence. 

c 

-56- Civ. 



c 

c 

c 

1945. 

[RENji.'IJAJ:. ~.J..EI\.SE..g :r..ES$EE.'S "COO:C,INUlID. J'..QSSRSSUlN..) If a lessee of real 

property remains in possession thereof after the e:cpiration of the hiring, 

ane. "i;he lessor accepts rent from him, the parties axe presumed to have 

rencued the hiring on the same terms and for the same "Girae, not exceeding 

one month when the rent is payable monthly J nor in any case one year. This 

presumption is a presumption affecting the burden of producing evidence. 

-57- eiv. 



c 

c 

c 

2137. 

~le consignor of freight is presumec to be liable for the freightage, but 

if -Ghe contract between him and the carrier provides that the consignee 

shall pay it, and the carrier allous the consignee -~o take the freight, he 

CaIL'1ot afterwards recover the freiGhtage from the consignor. ~is presUlll.Ption 

is a presumption affecting the burden of evidence. 

-58- Civ. 



c 
3336. The detriment 

caused by the wrongful conversion of personal property is presumed to be: 

First--The value of the proper-~y at the time of the conversion, with 

the interest from that time, or, an amount sufficient to indemnify the 

party injured for the loss which is the natural, reasonable and proximate 

result of the wrongful act complained of and which a proper degree of 

prudence on his part would not have averted; and 

Second--A fair compensation for the time and uoney properly expended 

in pursuit of the property. 

evidence. c --.. ---. 

c· ~59-
eiv. 
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c 

c 

c 

3356. 
For the 

purpose of estimating damages, the value of an instrument in writing is 

prcsline.i to be equal to that of the property to which 1'1; entitles its 

ownel'·. This presumption is a presumption affecting the burden of producing 

evidence. 

-60- Civ. 



c 

c 

c 

,. 

3387. 

_~-~ ~e!F- ree.a.- iW6flE!Ft;r·· eas.",et- .,e- a.4e'3.li8."4>ely-%'eUevea-Gy-peellRi~ 

eempe!lfIaMernl Except as otherwise y_rovided in this article, the specific 

performance of an agreement to transfer real-E!operty may be Compelled. 

COMMENT 

The only purpose of the presumption in Section 3385 is to indicate 

that an agreement to transfer real property may be specifically enforced. 

The presumption removes such agreements from the rule that specific 

performance will not be compelled if damages afford an adequate remedy. 

The section is amended to provide directly, instead of obliquely, that 

agreements to transfer real property can be specifically enforced. 

-61- Civ. 
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c 

c 

c 

3400. 

[EIi];;SUI!4ETIOI\l_AELTO_~_OE..I2AR'UESJ For the pur:Pose of 

re-;-ising a contract, it must be presumed that all ·the parties thereto 

in·cencled to make an equitable and conscientious agreement. This presumption 

is a pre~tion affecting the burden of proof. 

-62- Civ. 



c Code of Ci--:il Procedure 

273. The report of the official reporter, or official reporter 

pro tempore, of any court, duly appointed and sworn, "hen transcribed and 

certified as being a correct transcript of the testimony and proceedings 

in the case, is prima facie evidence of such testimony and proceedings. 

This presumption is a presumption affecting the burden of proof. 

c 

c -63- C.C.P. 



c 

c 

c 

321. In every action for the 

recovery of real property, or the possession thereof, the person 

establishing a legal title to the property is presumed to have been 

possessed thereof within the time required by law, and the occupation 

of the property by any other person is d.eemed to have been under and in 

sub ord imtion to the legal title, unless it appear that the property 

bas been held aDd possessed adversely to such legal title, for five 

years before the commencement of the action. This pres~tion is a 

presunption affecting the burden of proof. 

-64- C.C.P. 



, 

c 

c 

c 

i-Then the relation 

of landlord and tenant has existed between any persons, the possession 

of the tenant is deemed the pocseasion of the landlord,;until the expiration 

of five years from the termination of the tenancy, or, where there has 

been no written lease, until the expiration of five years from the time 

of the last payment of rent, notwithstanding that such tenant may have 

acquired another title, or rIJB.y have claimed to hold adversely to his 

landlord. But [Ww.-PJ::elNlllptiQua_=t-be-l!l8ae], the possession of the 

tenant is not deemed the possession of the landlord after the periods 

herein limited. 

C.C.P. 



1020. Any notice 

required by law, other than those required to be given to a party to an 

action or to his attorney, the service of which is not governed by the 

other sections of this chapter and which is not otherwise specifically 

provided for by law, may be given by sending the same by registered 

mail with proper postage prepaid addressed to the addressee1s last 

known address with request for return receipt, and the production of 

a returned receipt purporting to be signed by the addressee shall 

create a[~isputable)presumption that such notice was received by the , 

person to whom the notice was required to be sent. This presumption is 

a presumption affecting the burden of producing evidence. 

-66- C.C.P. 



o 

c 

c 

1861. 7he terms o~ a writing are 

presumed to r~ve been used in their primary and general acceptation, 

but evidence is nevertheless admissible that they have a local, technical, 

or otherwise peculiar signi~ication, and were so used and understood 

in the particular instance, in-which case the agreement must be construed 

accordingly. This presumption is a presumption a~~ecting the burden of 

producing evidence. 

-67- C.C.p. 



c 

c 

c 

1927. Whenever any patent for mineral lands \rithin the State of 

California, issued or granted by the United States a>: America, shall 

con'.;ain a statement of the date of the location of a claim or claims, 

upon vhich the granting or issuance of such patent is based, such state­

ment. shall be prima facie evidence of the date of such location. 

This presumption is a preSumption affecting the burden of prcducing evidence. 

-68- C.c.p. 
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c 

c 

c 

? . 

1927.5. Duplicate copies and authenticated translations of original 

Spanish title papers relating to land claims in this state, derived from 

the Spanish or Mexican Governments, prepared under ~he supervision of the 

Keeper of Archives, authenticated by the Surveyor-General or his successor 

and by the Keeper of Archives, and filed with a coun-ioy recorder, in 

accordance with Chapter 281 of the Statutes of 1865-6, are receivable as 

[~l':I:!&-~e:l:elevidence in all the courts of this state \Tith like force and 

effect as the originals and without proving the execution of such originals. 

C.C.P. 



1928. A deed of conveyance of real property, purporting to have been 

executed by a proper officer in pursuance of legal process of any of the 

courts of record of this state, aclO1owledged and recorded in the office 

of the recorder of the county wherein the real property therein described 

is situated, or the record of such deed, or a certified copy of such 

record is prima facie evidence that the property or interest therein 

described was thereby conveyed to the grantee named in such deed. This 

presumption is a presumption affecting the burden of producing evidence. 

-70- C.C.P. 



c 

c 

c 

1948. Every private writing, except last wills and testaments, may 

be acknowledged or proved and certified in the manner provided for the 

aclmOlTledgment or proof of conveyances of real property, and the certificate 

of such acknowledgment or proof is prima facie evidence of the execution 

of the lTriting, in the same manner as if it were a conveyance of real 

property. This presumption is a presumption affeding the burden ot" 

producing evidence. 

-71- C.C.P. 



c 

c 

c 

2011. If such affidavit be mac.e in an action or special proceeding 

pending in a Court, it may be filed ,rUh the Court or a Clerk thereof. 

If' not so made, it may be filed lfith the Clerk of the county where the 

nellspaper is printed. In either case the original affidavit, or a copy 

thereof, certified by the Judge of the Court or Clerk having it in custody, 

is prima facie evidence of the facts stated"therein. This presumption 

is a preSumption affecting the burden of producing eVidence. 

COl"1MENr 

The affidavit referred to in Section 2011 is an affidavit by the 

printer of a newspaper, or his foreman or principal clerk, stating that 

a document or notice was published in the newspaper at the specified 

times. 

-72- C.C.P. 



c 

c 

c) 

Commercial. Code 

As originally proposed Py the Commissioners on Uniform State Laws, the 

COIIlIJlercial Code contained definition of a presumption. The Commercial. Code 

was drafted in the l:Lgbt. of this definition of a presumption. When the 

Commercial. Code was adopted in California, the definition of a presumption 

was deleted for three reasons: 1. The proposed definition was thought to 

be ambiguous because it did not state explicitly that a presumption no longer 

exists when contrary evidence is introduced, thus leaving unclear whether a 

presumption affects the burden of proof. 2. The Commercial Code definition 

was inconsi~tent with extsting Califnrnia law and the proponents of the . 

Commercial Code did not wish to. introduce· additional confusion and ccmplexity 

into the existing California law. 3. The California Law Revision ::omnission was 

stuaying the law of evidence and the IJl'oponents of the Commercial. Code believed 

that any reviSion of the law of presumptions should await the recommendation of 

the Law Revision Coomission. 37 Calif. State Bar J. 13~132 (1962). 

The Commercial Code adopted the view that a presumption requires the 

trier of fact to find the presumed fact until evidence is introduced which 

would support a finding of its nonexistence. Under the Commercial Code, a 

presumptiond di<i not place the burden of persuasion on the party against whom. 

the presumption operates. See,~, Comm. C. § 3307. Thus, the definition 

of a presumption proposed in the original. Uniform Commercial Code was, in 

substance, the description of the manner in which a presumption affecting the 

burden of producing evidence operates under the provisions of proposed Code 

of Civil Procedure Section 3730. Accordingly, the addition of the fol.lav1ng 

section to the Commercial Code would carry out the intent of its original. 

drafters and would harmonize its provisions relating to presumptions with the 

proposed statutes on presumptions: 

1209. The presumptions 1n this code are presumptions affecting the 

burden of producing evidence. 
-73- CoIm. 



c 
Corporations Code 

2233. The inspectors of election shall determine the number of shares 

outstanding and the voting power of each, the shares represented at the 

meeting, the existence of a quorum, the authenticity, validity, and effect 

of proxies, receive votes, ballots, or consents, hear and determine al.l 

challenges and questions in any way arising in connec-1;ion with the right to 

vote, count and tabulate all votes or consents, determine the result, and 

do such acts as ~ be proper to conduct the election or vote with fairness 

to all shareholders. 

The inspectors of election shall perform their duties impartially, in 

good faith, to the best of their ability and as expeditiously as is 

practical.. If there are three inspectors of election the decision, act, 

<=: or certificate of a majority is effective in all respects as the deciSion, 

act, or certificate of all. 

c 

On request of the chairman of the meeting or of any shareholder or his 

proxy the inspectors shall make a report in writinG of any challenge or 

question or matter determined Qy them and execute a certificate of any fact 

found Qy them. Any report or certificate made Qy them is prima facie evidence 

of the facts stated therein. This presumption is a presumption affecting 

the burden of producing evidence. 

Corp. 



c 

c 

2711. The certificate of the secretary or assistant secretary is 

prima facie evidence of the time and place of sale and ~' postponement 

thereof, of the quantity and partictuar description of the stock sold, 

to uhom, for what price, and of the fact of payment of the purchase money. 

The certificate shall be filed in the office of the corporation, and 

copies of the certificate, certified bW the secretary of the corporation, 

are prima facie evidence of the facts therein stated. This presuapt10n 

16 a presumption affecting the burden of producing evidence. 

-75- Corp. 



c 

c 

c 

Elections Code 

380. Upon the personal or ,rrHten application of any person, the 

county clerk shall give him a certified copy of the entries upon the 

register relating to the applicant. 

A certified copy of an uncanceled affidavit or registration is prima 

facie evidence that the person named in the entry is a voter of the county. 

This presllD!Ption is a presunwtion affecting the burden of producing evidence. 

Elec. 



c 
6087. A verified nomination paper is prima facie evidence that the 

si::;natures are genuine and that the persons signin[; it are voters, until 

it is otherwise proved by comparison of the signatures with the affidavits 

of reGistration in the office of the county clerk. This presumption 

is a presumption affecting the burden of proof. 

c 
-77- E1ec. 



c 

c 

c 

"'"'-----~~---. 

6837. A verified nomination paper is prima facie evidence that 

the signatures to it are genuine and that the persons signing it are 

voters unless it is otherwise proven by comparison of the signatures 

wi·tll the affidavits of registration in the office of the county clerk. 

This presumption is a presumption affecting the bUl'den of proof. 

Elec. 

-78-



c 

c 

c 

Fish and Game Code 

2000. It is unlawful to take any bird, mammal, fish, or amphibian 

except as provided in this code or regulations made pursuant thereto. 

Possession of a bird, mammal, or fiGh in or on the fields, ?orests, or 

waters of this State, or while retlll"Iling therefrom vith fishing or 

hunting equipment, is prima facie evidence the possessor took the bird, 

mammal, or fish. This presumption is a presumption affecting the burden 

of proof. 

-79- Fish & Game 



c 

c 

c 

3005. It is unlawful to take birds or ma!l'.mals t'ITith -any net, pound, cage, trap, set line or wire, or poisonous 

substance, or to possess birds or mammals so taken, whether 

taken within or without this State. 

Proof of possession of~any bird or mammal which does 

not show evidence of having been taken by means other than 

a net, pound, cage, trap, set line or wire, or poisonous 

substance, is prima facie evidence that the birds or mammals 

were taken in violatiCD. ot the provisicns of this section. This 
:pneumption is a preSUl!:ption affecting burden of proof. 

This section does not apply to the lawful taking of 

fur-bearing mammals, nonprotected birds, nonprotected 

mammals, or mammals found to be injuring crops or property, 

nor to the taking of birds or mammals under depredation 

permits, nor to taking by employees of the department acting 

in an official capacity or holders of a scientific or 

propagation permit acting in accordance with the conditions 

of the permit. 

32l7. The carcass of a game bird which shows that it ms been 

killed by shooting shall constitut~ prima facie evidence that it was 

not a domesticated game bird.. The fact that the bird has been tagged. 

in accordance with Section 3206 of this code shall not alter this 

presumption, This preB1lll!Ption is a preB1lll!Ption affecting burden of 

proof. 

-00- Fish & Game 
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c 

c 

c 

4600. It is unJ.au:ful to kill, "1Ound, capture, or have in possession 

any undomesticated burro, except as provided in this chapter or under 

a permit issued pursuant to Section 4187. 

An undomesticated burro, for the purpose of this chapter, is a 

wild burro or a burro which has not been tamed or domesticated for a period 

of three years after its capture. The fact that a bm"ro nas k11.led, 

wounded, or captured on publicly mmed land, or on land Olmed by a person 

other than the person who killed, Irounded, or captured the burro is prima 

facie evidence that the burro \laS an undomesticated burro at the time it 

was k:l,lled, wcUlded, or captured. This presumption· is a pres\ll!!!ltion 
affecting the burden of proof. 

Neither the commission nor any other department or agency has any 

pOlTer to modify the provisions of this chapter by any order, rule, or 

reGulation. 

-81- Fish & Oe.me 



c 

c· 

8664. Except in Districts 6 and 7, any net found in, or within 

500 feet of the Klamath, Smith, Eel, Mad, Van Dusen, or Mattole Rivers, 

or 'oheir tributaries, is prima facie evidence that the owner or person in 

possession of the net is or has been USing it unla.lli'ull.y. ~ 

presumption is a. presumption affecting the burden of proof. 

The provisions of this section do not apply to trawl or drag nets 

beinG transported. 

-82- Fish & Game 



c' 

c 

c 

Government Code 

8208. The protest of a notary public, under his hand and official 

seal, of a bill of exchange or promissory note for nonacceptance or 

nonpayment, specifying: 

(a) the time and place of presentment. 

(b) the fact that presentment was made and the manner thereof. 

(c) the cause or reason for protesting the bill. 

(d) the demand made and the answer given, if a:ny, or the fact that 

the (lxawee or acceptor could not be found, 

is prima facie evidence of the facts recited therein. This presUll!P"tion 

is a presumption affecting the bur&en of producing evidence. 

-83- Govt. 



c 
9021.. The certificate of election is prima facie evi{1ence of the 

riGht to membership. This presumption is a presumption affecting the 

burden of producing evidence. 

c 

c 

-84- Govt. 



c 

c 

c 

Government Code --------

Tlle filing of 0. certif~ed copy of " regulation or an order of 

repeal with the Secretary of State raises the [?e61i:~t~,e"eJ presumptions 2. 

(a) It was duly adopted. 

(b) It ,,'as duly filed and ma(~e available fOl' ]!lCblic inspection at 

the day and hour endorsed on it. 

(c) 1'.11 requirements of thia chapter and the l'ec;ulations of the 

depa...---tment relative to such regulation have been complied llith. 

(a) 1'he text of the certifie" copy of a regulv:l:ion or order of 

repeal is the text of the rcGUla;l;ion or order of repeal as adopted. 

The courts shall take judicial notice of the contents of the certified 

copy of each regulation and of e~c~ order of rep~cl duly filed. 

ll3B4. 

The publication of a regulation in the California Administrative 

Calle or Register raises a[:re'bIfll't;e:1;-~Jpresumption tha'~ the text of the 

regulation as so published is the text of the regulaoion adopted. This 

presumption is a presumption affectinlLthe burden of 'producing evidence. 

The courts shall take judicial notice of the content of each regulation 

ox no.tice of the repeal of a regula'i;io'n' printed in the California Adminis-

trative Code or California Administrative Register. 
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50022.8. Copies of such codes in published form, duly certified by 

the clerk of the legislative body, shall be received without further 

proof as prima facie evidence of the provisions of such codes or public 

records in all courts and administrative tribunals of this State. 

This presumwtion is a presumption affecting the burden of producing evidence. 
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7l6l5. The several particulars specified in Section 7l6l4 shall 

be entered under the title of the action to which they relate, and, 

unless otherwise provided, at the time when they occur. Such entries 

in -:Ohe docket in a justice court, 01:" a transcript of them, certified by 

the judge, or his successor in office, are prima facie evidence of the 

facts so stated. This presumption is a presumption affecting the burden 

of producing evidence. 
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Harbors 80 Navigation Code 

832. 

right to compensation for his own services except to the extent provided in 

Corporations Code Section 15018. 

COMMENT 

Section 832 appears in a chapter relating to ships' managers. A 

ship's manager is the general agent for the owners for the care of the 

ship and its freight. § 830. If the manager is a part owner, he is called 

the managing owner. § 830. 

Section 832 was originally enacted in 1872 as Civil Code Section 2072. 

It is a specific application of tile general rule that a partner has no right 

to compensation for services rendered by him to the partnership. Ferem v. 

Olson 80 Mahony, 176 Cal. 652, 657 (1917); Corp. c. § 15018 (f). The section 

has been modified, therefore, to remove any inconsistency between its 1872 

statement of the rule and the current statement of the rule that appears 

in Corporation Code Section 15018. 
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871. A certificate 

frOhl the master or chief surviving officer of a vessel, to the effect that 

a seaman exerted himself to the u-omost to save the vessel, cargo, and 

stores, is preswn:ptive evidence of ·~he fact. This presumption is a 

pres~tion affecting the burden of producing evidence. 
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Health and 8~fety Code 

15. Unless expressly otherwise provided, any notice required to be 

given to any person by any provision of this code may be given by mailing 

notice, postage prepaid, addressed -:;0 the person to be notified, at his 

resiilence or principal place of business in this Sta-te. The affidavit of 

the person who mails the notice, stating the facts of such mailing, is 

prillla facie evidence that the notice was thus mailed. This presu!!!ption 

is a pres\D!I,Ption affecting the burden of producing eviC!ence. 
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Health & Safety Code 

6600. All 

plo":;3 conveyed to individuals are pl:esumed to be the sole and separate 

property of the owner named in the instrument of conveyance. This pre­

sumption i6 a presumption affecting the burden of proof • 

• 
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11227. In a prosecution under this division proof that a de~endant 

received or has had in his possession at any time a greater amount of 

narcotics than is accounted for by any record required by law or that the 

amount of narcotics possessed by a ~efendant i~ a lesser amount than is 

accounted for by any record require& by law is prima facie evidence of 

guilt. This presumwtion is a presumption affecting the burden of proof. 
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12352. Every person who 

does either of the follolfing is guilty of a felony: 

(a) Recklessly or maliciously has in his possession an explosive on 

a public street or highw8¥; in or near any theater, hall, school, college, 

church, hotel, other public buildinG, or private habitation; in, on, or 

near any raill/8¥ passenger train Oi' car J cable roa.<,}. or cable car, steam 

or other vessel engaged in carrying passengers, ferryboa-G, or public place 

ordinarily passed by human beings. 

(b) Recklessly or maliciously uses an explosive to intimidate, 

ten'ity, or endanger a:n:y human beiJ.lG. 

Any person not in the lmlful possession of an explosive who is found 

with an explosive on his person or ill his possession, on, in, or near a:n:y 

of the buildings, means of transportation, or places mentioned in this 

sec'cion, is presumably guilty of rGckless and malicious possession of the 

explosive. Jhis pr:esumption ~._a.yre~:u:mPtion that affects the burden 

of pr.oof. 
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11£40. Every certificate is prima facie evidence of the facts 

state('.· in it. This presumption is a presumption affecting the burden 

of producing evidence. 

COMNENT 

Section 11£40 relates to fire companies in unincorporated towns. 

The certificates referred to are certificates of ac·tive membership in 

the fire CDmpSIliY and "exempt certificates" that are issued to firemen 

who have served five years in a fire CDmpSIliY. 
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-26293. The possessico [;;~Qy-~~-~ffQ~~ee-f~-6~Qlof any adulterated, 

mislabeled or misbranded drugs or devices by any manufacturer, producer, 

jobber, packer or dealer in drugs or devices, or broker, commission 

merchant, agent, employee or servant of any such manufacturer, producer, 

jobber, packer, or dealer shall be prima facie evidence of the violation 

of this chapter. This presumption is a presumption affecting the burden 

of proof. 

cm~lENT 

Section 26280 prohibits the se11ing or offerillG for sale of adulterated 

or misbranded drugs or devices. Therefore, such sale or offer to se11 

is not merely "prima facie evidence" of a violation--it is a violation. 
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26339. Every certificate certified to by the Chief of the Division 

of Laboratories or by the Chief ofche Bureau of Foou and Drug Inspections 

shall be prima facie evidence of the facts therein stuteu. This 

preDumption is a presumption affecting the burden of ;roducing evidence. 
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26518. The possession~- oo::l:ero1"' "C'£ofcx ing-J.'ol.o'-oo-J:el of any adulterated 

or Disbranded article of food by any manufacturer, producer, jobber, 

pac!~er, or dealer in food, or brol(er, cOlllll1ission Llerchant, agent, employee, 

or servant of any such manufacturer, producer, jobber, packer, or dealer, 

shall be prima facie evidence of the Violation of this chapter. This 

preslunption is a presumption affecting the burden of proof. 

COlll-fEm:' 

Section 26510 prohibits selling or offering for sale any adulterated 

or misbranded article of food. Therefore, the sale or offering for sale 

of adulterated or miSbranded food is not merely "prima facie evidence" 

of a violation of this chapter--H is a violation. 

-'l7- H. & s. 
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:t..~_._ 

26563. Every certificate certified to by the Chief of the Division 

of Laboratories or by the Chief of -che Bureau of Food and Drug Inspections 

shall be prima facie evidence of -"he facts therein stated. l'his presumption 

is a presumwtion affecting the burden of producing evidence. 
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c 
Insurance Code 

772. In any trial, hearing or proceeding to determine a violation 

of this article a written statement signed by the person for whom any 

purchase is financed, to whom any money is loaned or for whom any extension, 

renewal or other act in connection with the loan is to be granted or 

performed, declaring that such person voluntarily chooses the insurance 

agent or broker through whom the insurance or its renewal was transacted, 

and that the choice of such insurance agent or broker was not made a 

condition precedent to such purchase, loan, extension, renewal or other 

act [sBa~-ee-pFima-faeiel ~ evidence that no violation of Section 770 

has occurred, if the borrower or purchaser in his own handwriting shall 

c:: have written the name of his chosen insurance agent or broker into an 

authorization of such insurance agent or broker. 

COMMENT 

Section 770 prohibits a person engaged in financing real or personal 

property from requiring that the property be insured through a particular 

insurance agent or broker as a condition of a loan. Section 772 provides 

a defense in a trial, hearing or proceeding to determine a violation of 

Section 770. There is no need to make a presumption of the matters stated 

in Section 772. The burden of proof would normally be upon the party 

asserting that the violation had taken place. As the burden of proof is 

already on that party, no presumption is needed in Section 772 to place 

the burden of proof on the same party. The purpose of Section 772 is 

c:: sufficiently accomplished by making the statement evidence. 

-99- Ins. 
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1740. The certificate of the commissioner certifying any facts 

found after a hearing held under this chapter [sSall-ee-~FiEa-fae~eJ 

is evidence of the facts set forth therein. 

COMMENT 

The hearings referred to in the section are disciplinary proceedings 

for the purpose of suspending or revoking insurance agents' or insurance 

brokers' licenses. Under the amendment, the commiSSioner's certificate 

will be evidence of the facts found just as a judgment is evidence of the 

facts found under Revised Rules 63(20), (21), and (21.1). 

1819. The certificate of the commissioner certifying any facts 

found after hearing under this chapter [saall-ee-~Fte&-fae!eJ is evidence 

evidence of the facts set forth therein. 

COMMENT 

The hearings referred to are administrative hearings for the purpose 

of denying, suspending, or revoking bail licenses. 
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1964. An actual loss may be [~l'e_a.J inferred from the contillUed 

absence of a ship without being heard of. The length of time which is 

sufficient to raise this [~l'es~tieBJ inference depends on the circum­

stances of the case. 

11014. The commissioner may make such examination and require such 

further information as he deems advisable. Upon presentation of satisfactory 

evidence that the society has complied with all the provisions of law, 

he shall issue to the society a certificate to that effect, and that the 

society is authorized to transact business pursuant to the provisions 

of this chapter. The certificate [sBal~-ee-~l'!ma-fae~eJ ~ evidence of 

the existence of the society at the date of such certificate. The 

commissioner shall cause a record of such certificate to be made. A 

certified copy of such record may be given in evidence with like effect 

as the original certificate. 

11022. The affidavit of any officer of the society or of anyone 

authorized by it to mail any notice or document, stating facts which show 

that same has been duly addressed and mailed, (sllaU-ee-!!l'UIa-faeie] ~ 

evidence that such notice or document has been furnished the addressees. 

11028. Within 90 days from the approval thereof by the commissioner, 

all such amendments, or a synopsis thereof shall be furnished to all 

members of the society either by being published in the Official organ of 

the society or by being sent by mail. The affidavit of any officer of 

the society or of anyone authorized by it to mail any amendments or synopsis 

-101- Ins . 
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thereof, stating facts which show that same has been duly addressed and 

mailed [sBall-Be-~F~ma-~ae~e] is evidence that such amendments or synopsis 

thereof have been furnished the addressee. 

11030. Printed copies of the constitution or laws of any domestic 

or foreign society as amended, certified by the secretary or corresponding 

officer of the society shall be prima facie evidence of the legal adoption 

thereof. This is a presumption affecting the burden of proof. 

11090. Subject to the annual fee provisions 6S provided herein 

every certificate of authority issued to a fraternal benefit society 

shall be for an indefinite term and shall expire with the expiration or 

termination of the corporate existence of the holder thereof unless sooner 

revoked by the commissioner. A duly certified copy or duplicate 

of such certificate of authority shall be prima facie evidence that the 

holder is a fraternal benefit society within the meaning of this chapter. 

This pres~tion is a pres~tion affecting the burden of producing evidence. 

11139. No report of examination shall be adopted by the commissioner 

or filed by him as an official document except after a notice is given and 

a hearing held thereon, if demanded, in accordance with the provisions of 

Section 11141. The commissioner in his determination made upon the basis 

of his findings from the record of such hearing may direct the society ~o 

comply with such recommendations or take such other corrective steps as 

may be contained therein. In any action or proceeding in the name of 

the commissioner or instituted in his behalf against the society, such 

-102- Ins. 



c 

c 

c 

report, if adopted by the commissioner and filed as an official document 

shall be admiSSible in evidence and shall be prima facie evidence of the 

facts stated therein. This presumption is a presumption affecting the 

burden of proof. Nothing herein contained shall preclude the commissioner 

from instituting any proceeding under Section 11137 of this chapter at 

any time or from using as proof in such proceeding any report of examination 

or part thereof whether or not such report has been adopted and filed. 

12629. The provisions of this article shall apply to any mortgage 

insurer: 

(a) The property, business and assets of which are in possession of 

the commissioner) 

(b) Which is no longer able to conduct the normal business of a 

mortgage insurer; 

(c) Which is unable to discharge its debts or other obligations as 

they become due; 

(d) ~1hich is in such condition that unless such insurer is liquidated 

or a plan of reorganization consummated a preference is likely to be 

obtained by some holders of mortgage participation certificates over other 

such holders, or by some creditors over other creditors of the same class; 

(e) Which is in such condition that it will prcbably be necessary, 

unless a plan of reorganiz~tion is consummated, to liquidate such insurer 

or to sell or otherwise dispose of a substantial part of its assets at 

substantially less than the amount which might be reasonably expected to 

be realized therefrom in the ordinary and proper conduct of a going business. 

The determination of the commissioner that a mortgage insurer is 

included in one or more of the foregoing classifications shall be prima 

facie evidence of such fact. This presumption is a presumption affecting 

the burden of proof. 
-103- InB. 



Labor Code 

c 
2l2. No person, or a::cent or officer thereof, shall issue 

in payment of "ages due, or to become due, or as an ac1va.'1ce on wages to 

be earned: 

(a) lmy order, check, dra..""t, note, memoxandum, or other acknOldedg-

ment of indebtedness, unless it is negotiable and payable in cash, on 

den:nnd, l1ithout discount, at some cs-~ablished place m" bUSiness in the 

Ste;i;e, the name and address of vhich must appear all the instrument, and at 

the -;;ime of its issuance ano. for a :reasonable time thereaf'ter, which must 

be a-~ least 30 days, the maker or draver has sufficient funds in, or credit, 

arl'angement, or understanding ;nth the dra;Tee for i-;;s payment. 

(b) !my script, coupon, ca:rds, or other thine l'edeemable, in merchan-

<:: dise or purporting to be payable or :redeemable otherlfise then in money. 

Hhere an instrument mentioned in subdivision (a) is protested or 

dishonored, the notice or memorandum of protest or dishonor is admissible 

as proof of presentation, nonpaymen-i; and protest and is presumptive 

evidence of knowledge of insufficiency of funds or Cl'edit ,nth the drawee. 

COMMENT 

The function of the presumption in the above section is uncertain. 

Knowledge of the insufficiency of the funds is not an element of the 

offense defined in Section 2l2. Keop~~ v. Turner, 154 Cal. App.2d Supp. 

883, 316 P.2c1 781 (1957). Perhaps lack of knowledge is a defense. If so, 

the presumption clearly places the burden of creating a reasonable doubt on 

c. the issue upon the defendant. 
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272. Every person, agent, or officer thereof engaged in the businesses 

specified in Section 270, 2"(0. S' or 2,1 shall keep cOllspic'Uously posted upon 

the premises where persons are employea., a notice specifying the name and 

address of the bank or trust company where the required cash or readily 

saleable securities are on deposit, or the name of the surety or sureties on 

the bond deposited pursuant to Section 270.5. Failure to keep the notice 

conspicuously posted is prima facie evidence of a violation of Section 270, 

270.5, or 271. This presumption is a presumption affecting 'bhe burden of 

proof; 

COMMENT 

Sections 270, 270.5 and 271 require employers in specified industries 

to have cash or securities on deposit in a bank or trust company, or a bond 

on deposit with the labor CommiSSioner, sufficient to guarantee the payment 

of wages. 

973. If any person advertises for, or seeks employees by means of 

newspapers, posters, letters, or otherwise, or solicits or communicates by 

letter or otherwise with persons to work for him or the person for whom he 

is acting, or to work at any shop, plant, or establishment while a strike, 

lockout, or other trade dispute is still in active progress at such shop, 

plant, or establishment, he shall plainly and explicitly mention in such 

adVertisement or oral or written solicitations or communications that a strike, 

lockout, or other labor disturbance exists. 
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c 
communication in a newspaper, on a poster, or otherwise, shall insert in 

such advertisement, solicitation or communication his own name and, if he 

is representing another, the name of the perso~ he is representing and at 

whose direction and under whose authority he is inserting the advertieement, 

sOlicitation or communication. The appearance of this name in connection 

with such advertisement, solicitation or CQ1!i1!1IlDi cation is prima facie evidence 

as to the person responsible for the advertisement, soU~1tation, or ('()I!IDI!!Di -

cation. This presumption is a prel!Ull!Ption affecting the burden of proof. 

1053. Nothing in this chapter shall prevent an employer or an agent, 

empJ.oyees superintendent or _Dager thereof from turniah1.ng, upon special 

<::. request therefor, a truthful statement concerning the reason for the dia­

charge of an employee or why an employee voluntarily left the service of the 

c 

empl.oyer. Ii' GUchstatement furnishes any mrk, Sign, or other means convey-

ing in:f'0rma.t1on different from that expressed by woro.s therein, such facts, 

or the fact that such staten:ent or- other means o:f :furnishing inf'orma.tion was 

given without a special request therefor, is prima :facie evidence of a 

violation of Sections 1050 to 1053. This is a preSUl!lJj'tion affecting the 

burden of proo:f. 

COMMENT 

Sections 1050 through 1052 constitute the antiblackl.tsting law. They 

prevent employers from taking action to prevent discharged employees :from 

obtaining employment el.sewhere. 

-106- labor 



c 

c 

, . 

1200.":: In every prosecution for yiolation of any 

provision of this chapter, the miniLlum wage, the ma.;:iro.um hours of \10rk, 

ane, "!;he standard conditions of labor fixed by the commission shall be 

presumed to be reasonable and lawful. This is a presUlDptiGn affecting 

the burden of proof. 
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LaDor_~ 

1)04. Failure to produce any permit or certificate either to 

work or to employ or to post any notice required by this articl~ is 

prima facie evidence of the illegal employment of any minor whose 

permit or certificate is not so produced or whose name is not so 

posted. Proof that any person was the manager or superintendent of 

any place of employment subject to the provisions of this article 

at the time any minor is alleged to have been employed therein in 

violation thereof, is prima facie evidence that the person employed, 

or permitted the minor so to work. The sworn statement of the Labor 

Commissioner or his deputy or agents as to the age of any child 

affected by this article is prima facie evidence of the age of such 

child. The presumptions in this section are presumptions affecting the burden 

proof. 
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2855. 

A contract to render personal service, other than a contract of apprenticeship 

as provided in Chapter 4 of this c:.ivision, may not be enforced against the 

employee beyond seven years from the commencement of service under it. 

Any contract, othe:n-lise valic1., to perform or render service of a special, 

unique, unusual, extraordinary, or intellectual chm"acter, which gives it 

pecrcliar value and the loss of which can not be rea30nable or adequately 

compensated in damages in an action at law, may nevertheless be enforced 

against the person contracting to render such service, for a term not to 

excee(l seven years from the commencement of service under it. If the 

c employee voluntarily continues his service under it beyond that time, the 

contract may be referred to as affording a presump·cive measure of the 

cCIilpensation. This presumption is a presumption affecting the burden of 

producing ev1Aence. 

c 

-109- labor 

i ",--J 



o 

o 

3003. If) af-i;er the expiration 

of an agreement respecting the ,races and the term 0:;: serYice, the parties 

continue the relation of master and servant, they are presumed to have 

renc1fed the agreement for the same lIages and term of service. This is 

a presumption affecting the burden of producing evidence. 
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3357. Any person rendering service for 

ano-chel', other than as an incle:penctent contractor, or unlcss expressly 

excluded herein, is :presumed to be an employee. This is a pre6~tion 

affecting the burden of proof. 
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371). Every employer subject to the compensation provisions of 

this code shall post and keep posted in a conspicuous location at 

his headquarters or at one of his places of employment, as defined 

in Division 5 of this code, a notice which shall state the name of 

the current compensation insurance carrier of such employer, or when 

such is the fact, that the employer is self-insured. Failure to 

keep the notice so conspicuously posted shall constitute a mis­

demeanor, and shall be prima facie evidence of noninsurance. 

This presumption is a presumption affecting the burden of proof. 
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In case of the willful failure by an employer to secure 
. - --

the payment of compensation, the amount of compensation otherwise 

recoverable for injury or death as provided in this division shall 

be increased 10 percent. Failure of the employer to secure the 

payment of compensation as provided in Article 1 (commencing at 

Section 3700) of Chapter 4 of Part 1 of this division is prima facie 

evidence of willfulness on his part. '!'bis pres\!!ll;Ption is a pres!!l\Ption 

affecting tbe burdeQ of proof. 
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4660. (a) In dete~ining the percentages of permanent disabil­

ity, account shall be taken of the nature of the physical injury or 

disfigurement, the occupation of the injured employee, and his age 

at the time of such injury, consideration being given to the dimin­

ished ability of such injured employee to compete in an open labor 

market. 

(b) The commission may prepare, adopt, and from time to time 

amend, a schedule for the determination of the percentage of perma­

nent disabilities in accordance with this section. Such schedule 

shall be available for public inspection, and without formal intro­

duction in evidence shall be prima facie evidence of the percentage -- . 

of permanent disability to be attributed to each injury covered by 

the schedule. This preswnpt10n 1s a presUlljptlon affecting the burqen of proof. 

(c) Any such schedule and any amendment thereto or revision 
~ ~ .. 

thereof shall apply prospectively and shall apply to and govern 
.. . . 

only those permanent disabilities which result from compensable 

injuries received or occuring on and after the effective date of 

the adoption of such schedule,_ amendment or reviSion, as the fact 

may be. 
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5302. All orders, rules, findings, decisions, and awards of 

the commission shall be~~~~ f~ ~~~-~alconclusively presumed 

to be reasonable and lawful, until and unless they are modified or 

set aside by the commission or upon a review by the courts within 

the time and in the manner specified in this division. 

The deleted words are meaningless in the light of the concJ.usive presUlJttl1;ion 

also provided in Section 5302. 
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5704.5. 

A 11ri-tten contract entered into bet<1een a person engaGed in household 

domestic service and his employer shall raise a reouttable pres~tion that 

the hours of employment specified therein are the hoUl's actually worked 

per \Teek by such household domestic for that employer. This iB a pre8UD!ption 

affecting the burden of producing evidence. 
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5707. If the body of a deceased e~loyee is not in 

the custody of the coroner, the commission may authorize the performance 

of such autopsy and, if necessary, the exhumation of the body therefor. If 

the dependents, or s·majority thereof, of any such deceased employee, having 

the custody of the body refuse to allow the autopsy, it shall not be 

performed. In such case, upon the hearing of any application for compensa­

tion it is a disputable presumption that the injury or death was not due 

to causes entitling the cla1.ma.nts to benefits under this division. ~ 

pre~1on is a ~esumption affecting the burden of proof. 
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Military and Veterans Code 

438. Prior to the commencement of condemnation proceedings, The 

Adjutant General shall declare in ,rriting that the public interest and 

necessity require the purchase or acquisition of the property b,y the State. 

Upon filing with the Department of Finance, such declaration shall be 

prima facie evidence (a) of the public necessity for the acquisition of 

such property; (b) that such property is necessary therefor; and (c) 

tha·~ such property is planned or located in the manner which will be 

most compatible with the greatest good and the least private injury. 

This presumption is a presumption Qffecting the burden of proof. 
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Penal Code 

llSa. Any person who, in any affidavit taken cefore any person authorized 

to administer oaths, swears, affirms, declares, deposes, or certifies that 

he llill testify, declare, depose, or certify before any competent tribunal, 

officer, or person) in any case then pending or thereafter to be instituted, 

in a:ny particular manner, or to any particular fact, a:nd in such affidavit 

willfully and contrary to such oath states as true any material matter 

which he knows to be false, is guilty of per jury. In any prosecution 

under this section, the subsequent testimony of such person, in any action 

involving the matters in such affidavit contained, 'Thich is contrary to any 

of the matters in such affidavit contained, shall be prima. facie evidence 

tha-~ the matters in such affidavit were false. This presumption is a. 

C presumption affecting the burden of proof. 

c 
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~L-

Penal Code 

250. lMAUeE-PRE~B.-J An injur~ous publication 

is presumed to tave been malicious if no justifiable motive for 

making it is shown~ This presumption is a presumption affecting the 

burden of proof. 
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259. The injurious utterance of slander 

is presumed to have been malicious save when it is a communication to 

a person interested there~by one who is also interested, or by one 

who stands in such relation to the person interested as to afford a 

reasonable ground for supposing the motive for the communication 

innocent, or who is requested by the person interested to give the 

information. This preSumption is a preSumption affecting the burden 

of proof. 
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Z{O. A father of either a legitimate or illeGitimate minor child 

who lTilfuJ.ly omits without lawfuJ. excuse to furnish necessary clothing, 

fooli, shelter or medical attendance or other remedial care for his child 

is Guilty of a misdemeanor and punishable by a fine not exceeding one 

thousand dollars or by imprisonment in a county jail not exceeding one 

year, or by both such fine and imprisonment. If the father, during such 

violation, remains out of the State for 30 days, or if he fails or 

refuses to comply with the order of a court of competent jurisdiction 

requiring him to make any proviSion for the maintenance, support, medical 

treatment or other remedial care of such minor child and remains out of 

the State for 10 days without doing so, he is guilty of a felony. 

Proof of abandooment or desertion of a child by such father, or the 

<:: .omission by such father to furnish necessary food, clothing, shelter or 

medical attendance or other remedial care for his child is prima. facie 

c 

evidence that such abandonment or desertion or omission to furnish necessary 

food, clothing, shelter or medical attendance or other remedial care is 
wilful and without lawfuJ. excuse. This presumption is a presumption 

affecting the burden of producing evidence. 
Proof of abandonment or desertion of a child by such father or 

omission by such father to furnish such food, shelter, clothing or medical 

attendance or other remedial care for more than thirty (30) days is prima. 

facie evidence that such father was outside the State. This presumption is 

~ presumption affecting the burden 'of producing evilience. 

* * * * * 
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~. Every 

person who buys or receives a.rq property which bas been stolen or 

which has been obtained in any manner constituting theft or extortion 

knowing the same to be so stolen or obtained, or who conceals, with-

holds or aids in concealing ro withholding any such property from 

the owner, knowing the same to be so stolen or obtained, is 

punishable by imprisooment in a state prison for not more than 10 

years, or in a county jail for not more than 1 year. 

2. Every person 

Whose principal business is dealing ...n or collecting used or secoMhfllld 

merchandise or personal property, and every agent, employee or repre-

sentative of such person, who buys or receives any property which has 

been stolen or obtained in any manner constituting theft or extortion, 

under such circumstances as should cause such person, agent, employee 

or representative to make reasonable inqUirY to ascertain that the 

person from whom such property was bought or received had the legal 

right to sell or ~eliver it, without making such reasonable inquiry, 

~ll be preB\lJlled to have bought or received such property knowing it 

to have been so stolen or obtained. Thls presumption ~1' "oHerer .. 

-be...-ce.bu:t.ted.~J: is a presumption affecting the burden Of. proof. 
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496. continued 

When in a 

prosecution under this section it shall appear from the evidence 

that the defendant's principal business was as eet forth in the pre-

ceding paragraph, that the defendant bought, received, or otherwise 

obtained, or concealed, withheld or aided in concealing or withholding 

fro~ the owner, any property which had been stolen or obtained in any 

me.nner constituting theft or extortion, and that the de:fendant bOU8l.It, 

received, obtained, concealed or withheld such property under such 

circumstances as should have caused him to make reasonable inquiry 

c to ascertain that the person from whom he bou~,received. or obtained 

such property had the legal right to sell or deliver it to him, then 

the burden shall be upon the defendant to show that before so buying, 

receiving, or otherwise obtaining such property, he made such reasonable 

inquiry to ascertain that the person so selling or delivering the 

same to him had the legal right to so seli or deli ver it. 

C·' 
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597q. The driving, working, keeping, racing or using of any 

unreGistered docked horse, or horsea, after 60 days after the passage 

of this act, shall be deemed prima facie evidence of the fact that the 

party driving, working, keeping, racing or using such unregistered 

doc!.ed horse, or horses, docked the tail of such horse or horses. 

This presunption is a presumption affecting the burden of proof. 
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597j. Any person who owns, possesses or keeps any cock with the 

inten·c that such cock shall be used or engaged by himself or by his vendee 

or by any other person in any exhibition of fightinG is guilty of a 

misc,emeanor. The fact that the cock I s comb has been clipped shall be 

prima facie evidence of intention to use or engage such cock in an 

exhibition of fighting. This presumption is a presumption affecting the 

burden of proof .• 
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1270. [QWiII2E-R~-BAUAl3n:~l A def'endant charged with an of'f'ense 

punishable with death cannot be admitted to bail, when proof' of' his 

guilt is evident or the ~.gn..] infer~ thereof' great. The 

finding of an indictment does not add to the strength.of the proof' 

or the [1l!"e·s1<illllU.el!s] inference s to be dravu therefrom. 
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12023. In the trial of a person charged with committing or attempting 

to commit a felony against the person of another "hile armed with any of 

the weapons mentioned in Section 12020, or while anted with any pistol, 

revolver, or other firearm capable of being concealed upon the person, 

without having a license or permit to carry such firearm as provided by 

this chapter, the fact that he was so armed shall be prima facie evidence of 

his intent to commit the felony if such weapon was used in the commission 

of the offense. This presumption is a presumption affecting the burden 

of proof. 
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Probate Code 

70. If 0. person =rries after =king c. ,.-ill, and 

the lIIlouse survives the maker, the will is revoked as to the spouse, 

unless provision has been made for the sp.)use by marriage contract, or 

unless the spouse is provided for in the will, or in such way mentioned 

therein as to show an intention not to make such provision[t-aBil-B8 

g~e~-&V1QeRQQ-tg-FeQat-tae-JFes~tieB-ef-Feveeat!eB-eaa-Be-Feee!vea]. 

COMMENT 

The last clause improperly speaks of rebutting "the presumption 

of revocation." The preceding clause does not create a "presumption" 

of revocation, it provides affirmatively that a will is revoked by 

subsequent marriage except in the cases mentioned. 
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71. I:f .'''' person rr.c.rrics :::.fter making a. 

will and bas issue of such marriage, and any ot the issue survives the 

maker, or is born after its tather's death, the will is revoked as to 

such issue, unJ.ess provision bas been made tor such issue, unJ.ess 

provision bas been made tor such issue by aome settlement, or unless 

such issue are provided tor in the will, or in such way' mentioned 

therein a.s to show an intention not to make such provision[t-~-ftO 

-et.hei'- e¥'!Qence- w-~'Il-~pestlll1p't4.f)ft-¢f-'BI1eh- !e\l'Oal.~=-be 

~"fMl. 
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c 
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545. In all cases in which bonds are required to be given under the 

provisions of this code, the sureties must justify thereon in the same 

manner and in like amounts as required by the Code of Civil Procedure, 

and the certificate thereof must be attached to and filed "ith the bond. 

If the surety is not an authorized surety company, all such bonds must 

be approved by a judge of the superior court before being filed. Upon 

filing, the clerk shall. enter in the register of actions the date and 

amount of such bond and the name or names of the surety or sureties 

thereon. In the event of the loss of such bond, such entries so made 

shall be prima faCie evidence of the due execution of such bond as 

required by law. This presumption is a presumption affecting the burden 

of proof. 
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853. The decree shall be prima facie evidence of the correctness of 

the proceedings and of the authority of the executor or administrator to 

nuU,e the conveyance or transfer; and after its entry the person entitled 

to the conveyance or transfer has a right to the possession of the 

property contracted for, and to hold the same according to the terms of 

the intended conveyance or transfer, in like manner as if the same bad 

been conveyed or transferred in pursuance of the decree. Nevertheless, 

the executor or administrator must execute the conveyance or transfer 

according to the directions of the decree and the court may enforce its 

execution by process. The conveyance or transfer shall pass title to 

the property contracted for, 6S fully as if the contracting party bad 

executed it while living. The presumption in this section is a preSumption 

affecting the burden of proof. 
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c 931. The order settling and allowing the accO\mt, lThen it becomes 

final, is conclusive against all persons interested in the estate, saving, 

hmrever, to persons under legal disability, the riGht to move for cause 

to l"eOpen and examine the account, or to proceed by action against the 

executor or administrator or his sureties, at any time before final 

distribution; and in any such action such order is prima facie evidence 

of the correctness of the account. This presumwtion is a presusgtion 

affecting the burden of proof. 

c 

c 
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1461. Any relative or friend may file a verified petition 

alleging that a person is insane or incompetent, and setting 

forth the names and residences, so far as they are known to 

the petitioner, of the relatives of the alleged insane or 

incompetent person within the second degree residing within 

or without the State. The clerk shall set the petition for 

hearing by the court and issue a citation directed to the 

alleged insane or incompetent person setting forth the time 

and place of hearing 50 fixed by him. 

* * * * 
If the alleged insane or incompetent person is within the 

State and is able to attend, he must be produced at the hearing, 

and if he is not able to attend by reason of physical inabilHy 

or by reason that the presence of such person in court would 

retard or impair the recovery of such person or would incraase 

his mental debility, such inability or harmful effect must 

be evidenced by the affidavit or certificate of a duly licens(;;;; -- - -

medical practitioner, unless such alleged insane or incompeten-i; 

person is a patient at a county or state hospital in this State 

in which case the affidavit or certificate shall be by the 

medical director or medical superintendent or acting medical 

director or medical superintendent of such county or state 

hospital. 

If the alleged insane or incompetent person is not within 

the State and if the court determines that his attendance at 

the hearing is necessary in the interest of justice, the 
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court may order him to be produced at the hearing upon penalty 

of dismissing the petition if he is not produced. If such 

an order is made and it is contended that the alleged insane 

or incompetent person is not able to attend by reason of 

physical inability or by reason that the presence of such person 

in court would retard or impair the recovery of such person 

or would increase his mental debility; such inability or 

harmful effect must be evidenced by the affidavit or certificate 

of a duly licensed medical practitioner, unless such alleged 

insane or incompetent person is a patient at a county or 

state hospital in which case the affidavit or certificate 

shall be by the medical director or medical superintendent or 

acting medical director or medical superintendent of such 

county or state hospital; 
-- .-

All affidavits or certificates provided by this section 

shall be prima facie evidence of the facts contained therein. 

The presumptions in this section are presumptions affecting 

the burden of producing evidence. 
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1653. Where a petition is filed for the appointment of a guardian for 

a minor, a certificate of the administrator or his authorized representative, 

setting forth the age of such minor as shown by the records of the 

Veterans Administration and the fact that the appointment of a guardian is 

a condition precedent to the payment of any moneys due the minor by the 

Veterans Administration shall be prima facie evidence of the necessity for 

such appointment. This presumption is a presumption affecting the burden 

of producing evidence. 
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1654. Where a petition is filed for the appointment of a guardian 

for a mentally incompetent ward, a certificate of the administrator cr his 

duly authorized representative, that such person has been rated incompetent 

by the Veterans Administration on examination in accordance with the laws and 

regulations governing such Veterans Administration and that the appointment 

of a guardian is a condition precedent to the payment of any moneys due 

such ward by the Veterans Administration, shall be prima facie evidence 

of the necessity for such appointment. This presumption is a presumption 

affecting the burden of producing evidence. 
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1662.5 A certificate by the Veterans Administration showing that a 

minor ward has attained majority, or that an incompetent uard committed or 

transferred to a United States Veterans Administration facility has been 

rated competent by the Veterans Administration upon examination in 

accordance with law shall be prima facie evidence that the uard has 

attained majority, or has recovered his canpetency. Upon hearing after 

notice as provided by this chapter and the determination by the court that 

the 1ra.rd has attained majorl.ty or has recovered his canpetency, an order 

shall be entered to that effect, and the guardian shall file a final 

account. Upon hearing after notice to the former '\Tard and to the Veterans 

Administration as in case of other accounts, upon approval of the final 

account, and upon delivery to the vard of the assets due him from the 

guardian, the guardian shaJ~ be discharged and his sureties released. 

The presU!!IPtions in this section are presllIDjPtions affecting the burden of 

producing evidence. 
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1664. When a person who has been committed or transferred to a facil­

ity of the Veterans Administration, in accordance "ith the provisions of 

Section 1663, is thereafter discharged as recovered by th8 chief officer 

of such facility or is rated competent by the Veterans Administration, 

a certificate showing such diSCharg8 or rating ~ be filed with the clerk 

of the superior court of the county from which the person was committed. 

The clerk shall keep an index of said certificate. }fo fee shall be 

charged by the clerk for performing such duties. If no guardian has been 

appointed fa:: such person as provided in this code: tbe certificate 

shmling such discharge as recovered or rating as competent shall be 

prima facie evidence that the person has recovered his competency, and the 

filing of such certificate or a duly certified copy thereof with the clerk 

of the court shall have the same legal force and effect as a jud~t of 

res·;;oration to capacity mule under the provisions of this code. 

The presumption in this section is a presusPtion affecting the burden of 

proof. 
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Public Resources Code 

2311. Where a locator, or his assigns, has the boundaries 

and corners of his claim established by a United States deputy 

mineral surveyor, or a licensed surveyor of this State, and 

his claim connected with the corner of the public or minor 

surveys of an established initial point, and incorporates into 

the record of the claim the field notes of such survey, and 

attaches to and files with such location notice a certificate 

of the surveyor setting forth (a) that the survey was actually 

made by him giving the date thereof, (b) the name of the claim 

surveyed and the location thereof, and IC) that the description 

incorporated in the declaratory statement is sufficient to 

identify the claim, such survey and certificate becomes a part 

of the record, and such record is prima facie evidence of the 

facts therein contained. This presumption is a presumption 

affecting the burden of proof. 
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2315. Whenever a mine owner has performed the labor and 

made the improvements required by law upon any mining claim, 

the person in whose behalf such labor was performed or improve­

ments made, or some one in his behalf shall, within 30 days 

after the time limited for performing such labor or making 

such improvements, make and have recorded by the county 

recorder, in books kept for that purpose, in the county in 

which the mining claim is situated, an affidavit setting 

forth the value of labor or improvements, the name of the 

claim, and the name of the owner or claimant of the claim 

at whose expense the labor was performed or the improvements 

were made. The affidavit, or a copy thereof, duly certified 

by the county recorder, shall be prima facie evidence of the 

performance of such labor or the making of such improvements, 

or both. This presumption is a presumption affecting the 

burden of proof. 
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2318. The original of such notice and affidavit, or 

a duly certified copy of the record thereof, shall be prima 

facie evidence that the delinquent mentioned in Section 2324 

of the Revised Statutes of the United States has failed or 

refused to contribute his proportion of the expenditure 

required by that section, and of the service of publication 

of the notice, unless the writing or affidavit hereinafter 

provided for is of record. This presumption is a presumption 

affecting the burden of producing evidence. 
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2606. All grubstake contracts and prospecting agreements 

hereafter entered into, and which may in any way affect the 

title of mining locations, or other locations under the 

mining laws of this State, shall be void and of no effect 

unless the instrument has first been recorded in the office of 

the county recorder of the county in which the instrument is . 

made. The instrument shall be duly acknowledged before a 

notary public or other person competent to take acknowledgments. 

Grubstake contracts and prospecting agreements, duly acknowledged 

and recorded as provided for in this section, shall be prima 

facie evidence in all courts in this State in all cases 

wherein the title to mining locations and other locations under 

the mining laws of this State are in dispute. This presumption 

is a presumption affecting the· burden of producing evidence • 

-143- Pub. Res~ 



c 

c 

c 

3300. The unreasonable waste of natural gas by the act, 

omission, sufferance, or insistence of the lessor, lessee or 

operator of any land containing oil or gas, or both, whether 

before or after the removal of gasoline from the gas, is 

opposed to the public interest and is unlawful. The blowing, 

release. or escape of gas into the air shall be prima facie 

evidence of unreasonable waste. This· presumption is a 

presumption affecting the burden of proof. 
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33ll.Jn such suits a restraining order shall not be 

issued ex parte, and a temporary or permanent injunction 

issued in such proceedings shall not be refused or dissolved 

or stayed pending appeal upon the giving of any bond or 

undertaking or otherwise, but otherwise the procedure, 

including the procedure on appeal, shall be conformable with 

the provisions of Chapter 3 of Title 7 of Part 2 of the Code 

of Civil Procedure. 

In such proceedings the findings of the supervisor, 

unless set aside or modified by the board of district 

commissioners, or if so modified then except to the extent 

so modified, shall constitute prima facie evidence of the 

unreasonable wastage of gas therein found to be occurring or 

threatened. This presumption is a presumption affeoting 

the burden of proof. 
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4803. Any log or timber having any such recorded mark 

impressed thereon shall be presumed to belong to the person, 

firm or corporation in whose name the mark has been recorded. 

This presumption is a presumption affecting the burden of proof. 
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5559. The board may adopt regulations, and it shall cause 

the regulations made by it to be posted upon park or other 

property of the district to which they apply, and it shall 

cause them to be published at least once in a newspaper 

published in the county or counties within which the district 

is in whole or in part situated, and such posting and 

publication shall be sufficient notice to all persons. 

The affidavit of the district manager, superintendent, or 

the secretary that the district rules and regulations have 

been so posted and published is prima facie evidence thereof. 

A copy of the rules and regulations, attested by any member 
-- -

of the board or by its secretary shall be prima facie evidence 

that the rules and regulations have been made by the board 

as provided by law. The presumptions in this section are 

presumptions affecting the burden of proof. 
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Revenue and Taxation Code 

There are several sections in the Revenue and Taxation Oode containing 

presumptions. The purpose of the presumption in each case is to facilitate 

the collection of some tax. Several of these statutes have been construed 

to place the burden of proof on the taxpayer. See,~, Rathjen Bros. v. 

Collins, 50 Cal. App.2d 774 (1942); PeOple v. Schwartz, 31 cal.2d 59 (1947). 

Accordingly, to g1.ve these presumptions the full effect needed to carry out 

the underlying pOlicy, the following section should be added to the Revenue 

and Taxation Oode: 

129. The presumptions in this code are presumptions affecting the 

burden of proof. 

[The next few pages contain presumptions found in the 

Revenue and Taxation Code for your consideration in 

connection with the above section. No amendment of 

these sections is contemplated.] 
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1870. A copy of the order certified by the secretary of 

the board is prima facie evidence of the regularity of all 

proceedings of the board resulting in the action which is 

the subject matter of the order. 

Rev. & Tax 
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2634. The roll or delinquent roll or a copy certified 

by the redemption officer, showing unpaid taxes against any 

property. is prima facie evidence of the assessment, the 

property assessed, the delinquency, the amount of taxes due 

and unpaid, and that there has been compliance with all 

forms of law relating to assessment and levy of the taxes. 
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3004. In any suit for taxes the roll, or a duly certified 

copy of any entry, showing the assessee, the property, and 

unpaid taxes or assessments, is prima facie evidence of the 

plaintiff's right to recover. 

-151- Rev. & Tax 



c 

c 

c 

~357. Immediately after the publication is compl~ted, 

the tax collector shall file with the county recorder a copy 

of the publication and an attached affidavit. This affidavit 

is prima facie evidence of the facts stated. The affidavit 

shall show: 

(a) That it is affixed to a true copy of the publicat ion. 

(b) The manner of publication. 

(c) If the publication was in a newspaper, its name 

and place of publication and the date of each appearance. 

(d) If not published in a newspaper, the places of 

posting. 
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Revenue and Taxation Code 

1823. The final action of the board in equalizing 

a local roll shall be performed only at the state capital. 

On September 2d of each year, the secretary of the board 

shall transmit to each county auditor and the board of 

supervisors and each city council involved a preliminary 

statement of the percentum that the board proposes to add to 

or deduct from the valuation of the roll. 

Upon the request of any county that receives such a 

statement which desires to be heard with respect to the 

statement, an opportunity for such a hearing shall be afforded 

by the board. The request shall be submitted in writing by 

the board of supervisors prior to September 10th. The board 

shall consider all pertinent evidence offered at the hearing, 

and if such evidence warrants a change in the statement, it 

shall so find and alter the statement accordingly. Otherwise, 

the statement shall remaln unchanged. 

The preliminary statement shall become final on September 

10th if no hearing is requested. If a hearing is requested 

the final determination shall be made by the board and the 

auditor shall be notified not later than September 25th. 

The final statement is prima facie evidence of the 

regularity of all proceedings of the board resulting in the 

action which is the subject matter of the statement. 

-1;3- Rev. & Tax 



c 

c 

c 

that: 

3517. The deed, duly acknowledged or proved, is prima facie evidence 

(a) The property was assessed as required by law. 

(b) The property was equalized as required by law. 

(c) The taxes were levied in accordance with law. 

(d) The taxes were not paid. 

(e) At a proper time and place the property was sold as prescribed 

by law. 

(f) The property was not redeemed. 

(g) The person who executed the deed was the proper officer. 

(h) That the amount for which the property was sold was legally 

a lien on the real property. 

3520. 

(a) 

or both. 

As used in this section, "lien" includes any lien for: 

Interest and penalties or both on taxes or special assessments 

(b) Amounts payable to cities or for their account on redemption of 

property from sale for taxes, special assessments, or other amounts. 

The deed conveys to the State the absolute title to the property, free 

of all encumbrances, except: 

(l) Liens for taxes levied for municipal, irrigation, reclamation, 

protection, flood control, public utility or other district purposes, not 

included among those taxes and assessments for delinquency in the payment 

of which the property is conveyed to the State. 

(2) Liens for special assessments collected on tax rolls. 
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(3) Liens or assessments for other amounts which by law are collected 

on tax rolls by or for account of cities. 

(4) Easements constituting servitudes upon or burdens to the property; 

water rights, the record title to which is held separately from the title 

to the property; and restrictions of record. 

Where the tax collector executes a single deed conveying property to 

the State for the delinquent taxes and assessments of the county and of 

revenue districts, the tax and assessment liens of such revenue districts are 

extinguished by the conveyance to the State and are not included in the 

exceptions enumerated in subparagraphs (1), (2) and (3) of this section. 

Each such revenue district, however, shall retain an equitable lien in the 

property and there shall be paid by the county to each such district its pro 

rata share of the proceeds of any resale by the State, or redemption from 

the State, and such lien and right shall be terminated in the manner and 

at the time that the county's rights in the property are terminated. 

When the land is owned by the United States or this state, the deed is 

prima facie evidence of the right of possession accrued as of the date of 

the deed without prejudice to the taxes or assessments which are a lien upon 

the property. 

4316. The abstract list, or a copy certified by the redemption officer, 

showing upBid taxes against any property, is prima facie evidence of the 

assessment, the property assessed, the delinquency, the amount of taxes due 

and unpaid, and that there has been compliance with all forms of law relating 

to assessment, equalization, and leV-I of the taxes. 
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6091. Gross receipts presumeQ taxable; burden of proof; resale 

cer'~ificate. For the purpose of~;1" proper adminis'~ra-cion of this part 

and. to prevent evasion of the sales tax it shall be presumed that all 

gross receipts are subject to the -tax until the con'crary is established. 

The burden of proving that a sale of tangible personal property is not a 

sale at retail is upon the person "Tho makes the sale unless he takes from 

the purchaser a certificate to the effect that the property is purchased 

for resale. 
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6241. Sale for taxable use presumed; burden of proof; resale 

cel'-oificate. For the purpose of the proper administration of this part 

and to prevent evasion of the use tax and the duty to collect the use 

tax, it shall be presumed that tangible personal property sold by any 

person for delivery in this State is sold for storaGe} use, or other 

consumption in this State until the contrary is established. The burden 

of proving the contrary is upon the person who makes the sale unless he 

takes from the purchaser a certificate to the effect -Gha-G the property 

is purchased for resale. 
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6246. Imports; pres1.U!!Ption. It shall be further presumed that tWlgible 

personal property shipped or brought to this State by the purchaser was 

purchased from a retaUer 011 or after July 1, 1935, £or storage, use, 

or other consumption in this State. 

-158- Rev. & Tax 

• 



c 

c 

6247. Delivery to resident oU'<; of state; presumption of storage 

for use in state. On and after the effective date of this section, it shall 

be further presumed that tangible personal property Ci.elivered outside this 

State to a purchaser known by the retailer to be a resident of this state 

was purchased from a retailer for s-oorage, use or o-ther consumption in 

this State and stored, used or othervise consumed in this Sta.te. 

This presumption may be controverted by a statement ill writing signed 

by the purchaser or his authorized representative, and retained by the 

vendor, that the property was purchased for use at a designated point or 

points outside this State. This presumption lllEIiY also be controverted by 

other eVidence satisfactory to the board that the property was not pur­

chased for storage, use, or other consumption in this state. 

-159- Rev. & Tax 



c 6714. In the action a certificate by the board showing the delin-

quen~ shall be prima facie evidence of the determination of the tax or the 

amount of tax, of the delinquency of the amounts set forth, and of the 

compliance by the board with all the provisions of this part in relation 

to the computation and determination of the amounts. 

7730. In the suit a copy of the jeopardy determination certified by the 

secretary of the board or by the Controller, shall be prima facie evidence 

that the unlicensed distributor is indebted to the state in the amount of 

the license tax, penalties and interest computed as prescribed by Section 

7706. 

10075. In the action a certificate issued by the board showing unpaid 

<:: license taxes determined against any operator shall be prima facie evidence 

of all of the following: 

(s) The determination of the license tax, the delinquency thereof, 

and the amount of the license tax, interest, penalties, and costs due and 

unpaid to the State. 

(b) The indebtedness of the operator to the State in the amount of 

the license tax, interest, and penalties therein appearing unpaid. 

(c) The full. compliance by all persons required to perform adminis-

trative duties under this part with all the forms of law in relation to 

the determination and levy of the license tax. 

c 
-160- Rev. & Tax 

I 
I· 

I. 



c 

c 

c 

7352. Presumption of distribution; conversion ineffective; liability 

for conversion. For the purpose of the proper administration of this part 

an~ to prevent evasion of the license tax, unless the contrary is established, 

it shall be presumed that all motor vehicle fuel refined, manufactured, 

produced, blended, or compounded in ·chis state or imported into this state 

~_ no longer in the possession of the distributor has been distributed. 

This presumption cannot be overcome by proof that the motor vehicle fuel 

has been converted to his own use be' any :person to uhom the distributor has 

en-~rusted the control or possession of the fuel ei-.;her as bailee, consignee, 

eIIlJ?loyee, or agent; provided, however, any such person causing a distribution 

by -~he act of converting to his o;m use any fuel 60 en-~rusted to him, as well 

as any other person receiving such fuel with the knouledge that it was 

so converted, shall be jOintly and severally liable 1·rith -the distributor 

for payment of the tax iIIlJ?osed upon such distribution, and all such persons 

shall be considered as distributors for the purpose of Chapter 5 (commencing 

at Section 7651) or 6 (commencing at Section 7851) Of this part. 
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9652. Presumption that receiF"s are taxable. For the purpose of the 

proper administration o~ this part cnd to prevent evasion of the tax it 

sball be presumed that the gross receipts ftom all operations of operators 

are subject to the tax until the contrary is established. 

, ~ 
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11473. In the action a certificate by the board showing the delinquency 

shall be prima facie evidence of the levy of the tax, of' the delinquency of 

the amount of tax, interest, and penalties set forth in the certificate, 

and of compliance by the board 'With all provisions of this part in relation 

to the assessment of the property and computation and levy of the tax. 

12681. In the action, a certificate of the Controller or of the 

secretary of the board, showing unpaid taxes against an insurer is prima 

~acie evidence of: 

(a) The assessment of the taxes. 

(b) The delinquency. 

(c) The amount of the taxes, interest, and penalties due and unpaid 

to the State. 

(d) That the insurer is indebted to the State in the amount of taxes, 

interest, and penalties appearing unpaid. 

(e) That there has been compliance 'With all the requirements of law 

in relation to the assessment of the taxes. 

12834. The certified copies of lists of corporations which have failed 

to pay the taxes, interest, and penalties imposed upon insurers transmitted 

by the Controller to county clerks and county recorders for filing in their 

respective offices, or a copy of these lists certified by the Controller, 

are receivable in evidence in any court in lieu of the original record of 

suspension or forfeiture on file with the Controller, and are prima facie 

evidence of the truth of all statements contained. 
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16122. In any proceeding for the enforcement of the gift tax a oertifi-

cate by the Controller showing the amount due is prima facie evidence of 

the imposition of the tax, of the fact that it is due, and of compliance 

by the Controller with all the provisions of this part in relation to the 

computation and determination of the tax. 

18600. A certificate by the Franchise Tax Board or of the board, as 

the case may be, of the mailing of the notices specified in this article 

is prima facie evidence of the assessment of the deficiency and of the 

giving of the notices. 

18834. In the action a certificate by the Franchise Tax Board showing 

the delinquency shall be prima facie evidence of the levy of the tax, of the 

delinquency, and of the compliance by the Franchise Tax Board and the board 

with all the provisions of this part in relation to the computation and levy 

of the tax. 

19403. The certificate of the Franchise Tax Board to the effect that 

a return has not been filed or that information has not been supplied as 

required by this part is prima. facie evidence that the return has not been 

filed or that the information has not been supplied. 

19405. (a) Any person who wilfuJ.1y makes and SUbscribes any return, 

statement, or other document, which contains or is verified by a written 

declaration that it is made under the penalties of perjury, and which he 

C' does not believe to be true and correct as to every material matter, shall 
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l~5l2. Report; presumption oZ correctness; bl1.:.:Cen of proof. For 

the purpose of the hearing the repel";; of the inherHance tax appraiser is 

prest""ed to be correct, anel at the hearing it is the duty of the objector 

to proceed in support of his objection. 
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ib~,; , ~ ________ _ 

17016. Presumption of residence; rebuttal. Ev-cl'Y individual who 

spene,s in the aggregate more than nine months of the t;a:-;:ai.Jle year within 

this State shall be presU!Iled to be a resident. The presumption may be 

overcome by satisfactory evi<lence -i;,tat the individual is in the State for 

a temporary or transitory purpose. 

• 
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1861:7. Finding and certificatc; pres\lI!llltive evidence. In arry 

proceeding brought to enforce payr.1ent of taxes made clue and payable 

by this article, the finding of thc Franchise Tax :Coard under Section 

186hl, "hether made after notice to the taxpayer or not, is for all 

pu:.."Poses presumptive evidence that the assessment or collec·Cion of the 

tax or the deficiency was in jeopa.1'dy. A certificate of the Franchise 

Tax Doard of the mailing or issuina of the notices specified in this 

ar'oicle is presumptive evidence that the notices ITere mailed or issued. 
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be guilty of a felony, and, upon conviction thereof, shall be fined not more 

than two thousand dollars ($2,000) or imprisoned in the state prison not 

more than five years, or both. 

(b) The fact that an individual's name is signed to a return, statement, 

or other document filed shall be prima facie evidence for all purposes that 

the return, statement, or other document was actually signed by him. 

23302. The Franchise Tax Board shall transmit the name of such 

delinquent taxpayer to the Secretary of State, and the suspension or for­

feiture herein provided for shall thereupon became effective and the 

certificate of the Secretary of State shall be prima facie evidence of 

such suspension or forfeiture. 

23305a. Before such certifica.te of revivor is issued by the Franchise 

Tax Board, it shall obtain :from the Secretary of State an endorsement upon 

such applica.tion of the fact that the name of the taxpayer is not one which 

is likely to mislead the public or which is the same as, or resembles so 

closely as to tend to deceive, the name of a foreign or domestic bank or 

corporation which is authorized to transact business in this State or a 

name which is under reservation. If the name of the taxpayer is one which 

is likely to mislead the public or is the same as, or resembles 80 closely 

as to tend to deceive the name of a foreign or domestic bank or corpor­

ation which is authorized to transact business in this State, or a name 

which is under reservation, the Secretary of State shall not endorse 

such statement upon such application until the taxpayer therein named, if 

it be a domestic bank or corporation, files in his office amended articles 
.~. ..... . , 

". . .,'. 
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of incorporation changing its name, or, if it be a foreign taxpayer, files 

in his office a copy of such document changing its name as may be required 

by the law of the State or other jurisdiction under which it was incorporated, 

which copy shall be certified in the manner prescribed by Section 6400 of 

the Corporations Code. Upon the issuance of such certificate by the 

Franchise Ta.x Board the taxpayer therein nwned shall becOli!e reinstated 

but such reinstatement shall be without prejudice to any action, defenBe or 

right which has accrued by reason of the original suspension or forfeiture. 

The certificate of revivor shall be prima. facie evidence of such reinstate-

ment and such certificate may be recorded in the office of the county 

recorder of any county of this State. 

23512. The certificate of the Franchise Ta.x Board setting forth that 

the suspended taxpayer has been notified of its liability for tax under this 

chapter and that such tax has not been paid, shall constitute prima. facie 

evidence of such facts. The suspension shall be terminated on payment of 

the tax, and the certificate of the Franchise Ta.x Board that the tax has been 

paid shall be evidence of the termination of the suspension. 

25669. A certificate by the Franchise Ta.x Board or of the board, .as 

the case may be, of the mailing of the notices specified in this article 

shall be prima facie evidence of the computation and levy of the deficiency 

in tax and of the giving of the notices. 
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2576~b. In any proceedings brought to enforce payment of taxes made 

due and payab~e under this article, the findings of the Franchise Tax 

Board, whether or not made after notice to the taxpayer, s~ be for 

all purposes presumptive evidence that the assessment or collection of the 

tax or the deficiency was in jeopardy. A certificate of the Franchise Tax 

Board of the mailing or issuing the notices specified in this article shall 

be presumptive evidence that the notices were mailed or issued. 

25962. (b) The fact that an individual's name is signed to a return, 

statement, or other document filed s~l be prima facie evidence for all 

purposes that the return, statement, or other document was actuaD.y signed 

by him. 

26252. In such action a certificate by the Franchise Tax Board showing 

the amount due s~ be prima facie evidence of the levy of the tax, 

pe~ties, and interest, of the delinquency and of comp~iance by the 

Franchise Tax Board and the board with all the provisions of this part in 

relation to the computation and levy of the tax. 

32352. In any suit brought to enforce the rights of the State with 

respect to taxes, a certificate by the board showing the delinquency shall 

be prima. facie evidence of the levy of the tax, of the delinquency of the 

amount of tax, interest, and penaJ.ty set forth therein, and of compliance 

by the board with all provisions of this part in rehtion to the computation 

and levy of the tax. In the action a writ of attachment may iSSue, and no 

C bond or affidavit previous to the iSSUing of the attachment shall be required. 
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c 
Streets and Highways 

100.5 Whenever the location of a state highway is such that a 

ferry must be used to completely traverse said highway, and there is 

no existing ferry furnishing service to traffic on said highway. the 

department may construct, maintain and operate such a ferry, or may. 

by cooperative agreement, delegate the construction, maintenance or 

operation thereof to a county. or if the termini of a ferry are 

within one or more cities, to the cities concerned. Whenever a 

highway between the termini of which a publicly owned ferry is used, 

is declared to be a state highway, the title to the ferry and all 

appurtenances thereto vests in the State. The department is author­

ized to promulgate reasonable rules and regulations governing the 

c: hours of operation of such ferries. The department may impose a 

charge of not to exceed one dollar ($1) per vehicle for the use of 

such ferries between the hours of 11 p.m. and 5 a.m.; provided, 

c 

that in no event shall any charge be imposed on any ferry formerly 

operated by a county where the county maintained free ferry ser7ic2 

for 24 hours per day at the time the ferry is or was taken over by 

the department. It is unlawful to operate on any such ferries or 

the approaches thereto, a vehicle of a size or weight or at a speed. 

greater than that which any such ferry or its approaches, with 

safety to itself and to the traveling public, will permit. The 

department shall determine the maximum size, weight and speed of 

vehicles which with safety can be permitted on such ferries and 

shall by appropriate signs notify the public of its determination. 
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It is prima facie evidence of violation of this section to exceed 

the limit specified by the department upon such signs. The depart­

ment is authorized to recover by civil action any damages done to 

such ferries or the approcahes thereof by reason of a failure to 

comply with the provisions of this section and a violation of the 

limits specified on the signs erected by the department is prima 

facie evidence of such violation. The presumptions in this section 

are presumptions affecting the burden of proof. 
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4070. Proof of publication of any notice required by this part 

shall be made by affidavit, as provided in the Code of Civil Proce­

dure, and proof of the posting or mailing of any such notice shall 

be made by the affidavit of the person posting or mailing the notice, 

setting forth the facts regarding such posting or mailing. It shall 

be the duty of any officer who is required by this part to have any 

notice published or posted or mailed, to obtain and file in his 

office the affidavit or affidavits in proof thereof, but his fail­

ure so to do shall not affect the validity of any proceedings under 

this part. Any such affidavit so filed shall be prima facie evidence 

of the facts therein stated regarding such publication or posting or 

mailing. This presumption is a presumption affecting the burden 6f . == . 
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4350. The deed of the street superintendent shall be prima 

facie evidence of the truth of all matters recited therein, and 

of the regularity of all proceedings prior to the execution thereof, 

and of title in the grantee. This presumption is a presumption 

affecting the burden of proof. 
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4654. Before the day of sale the city treasurer shall file with 

the city clerk a copy of the publication of the notice of sale, with 

an affidavit of publication, attached thereto, certifying that it is 

a true copy of the publication; that the publication was made in a 

news~aper, s~a~ing its name and place of publication and the date 

of each appearance in which such publication was made. Such affidavit 

is prima facie evidence of all the facts stated therein. This 

presumption is a presumption affecting the burden of producing 

evidence. 

-175- Sts. & BWys. 



c 

c 

c 

4677. The deed, when duly acknowledged or proved, shall be 

conclusive evidence of all things of which the bond upon which it 

is based is conclusive evidence, and prima facie evidence of the 

regularity of all proceedings subsequent to the issue of the bond, 

and conveys to the grantee the absolute title to the lands described 

therein, free of all encumbrances, except the lien for State, county, 

and municipal taxes. This presumption is a presumption affecting 

the burden of proof. 
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5415. The warrant, assessment and diagram, with proof of non­

payment shall be prima facie evidence of the regularity and correct­

ness of the assessment and of the prior proceedings and acts of the 

superintendent of streets, and the legislative body upon which the 
- -- - --

warrant, assessment and diagram are based, and prima facie evidence 

of the right of the plaintiff to recover in the action. The pre­

sumptions in this section are presumptions affecting the burden of 

proof. 
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5700. The engineer or where there is no engineer, an engineer 

of work shall be the proper officer to do the surveying and other 

engineering work necessary to be done under this division, and to 

survey and measure the work to be done under contracts for grading, 

macadamizing, or improving streets and other work done under this 

division, and to estimate the costs and expenses thereof, and per­

form such other duties under this division as may be directed by 

the legislative body. Every certificate signed by him in his 

official capacity shall be prima facie evidence in all courts in 

this Stat,e of the truth of the contents. This presumlition is a pre­
sumption affecting the burden of producing .evidence. e shall also 

;c ... :; 

keep a record of all surveys made under the provisions of thl.s 

dl.vision-, as in other cases. 
In a county having a population of 4,000,000 or over, a regis-

tered civil engineer, registered pursuant to Chapter 7, Division 3 

of the Business and Professions Code, shall be the proper person 

to do any work required to prepare plans pursuant to Section 5130. 

Sts. & HWys. 
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6097. All property sold shall be subject to redemption for one 
-- - - --

year by the payment of the amount of the assessment, penalty and 

costs and interest thereon at the rate of 10 percent per annum from 

the date of sale. The superintendent of streets shall, if there is 

no redemption, make and deliver to the purchaser at such sale, or 

his consignee, a deed conveying the property sold, and shall collect 

for each deed one dollar ($1). The deed of the street superinten-

dent, made after such sale, in case of failure to redeem, shall be 

prima facie evidence of the regularity of all proceedings under this 

part, and of title in the grantee. This presumption is a presumption 

affecting the burden of proof. 

-179- Sts. & Hwys. 



c 

c 

c 

6555. The deed of the treasurer, when duly acknowledged or 

proved, is primary evidence of the regularity of all proceedings 

theretofore had, and conveys to the grantee the absolute title to 

the lands described therein, as of the date of the expiration of 

the period for redemption, free of all encumbrances, except the 

lien for state, county and municipal taxes. This presumption is a 

presumption affecting the burden of proof. 
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6614. The bond, together with proof, either orally by the 

treasurer or by a certificate signed by him showing the nonpayment 

of any of the principal or interest upon the bond, shall be prima 

facie evidence of the right of t~e plaintiff to recover in the 

action. If personal demand for payment was made, proof of personal 

service of the demand shall be required. This presumption isa 

presumption affecting the burden of proof. 
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6768. In the action the certificate of completion shall be and 

constitute prima facie evidence of the regularity of all proceedings 

and of the right of the contractor to recover judgment against the 

person owning the tracks. Execution may be taken out upon the entry 

of judgment, and levied upon any property of that person which is 

subject to execution. This presumption is a presumption affecting 

the burden of proof. 
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6790. In the action, the certificate of completion shall be 

prima facie evidence of the regularity of all proceedings, and of 

the right of the contractor to recover judgment against the said 

person. Execution may be taken out upon the entry of judgment, and 

levied upon any property of that person which is subject to execution. 

The presumption in this section is a presumption affecting the burde~ 

of proof. 
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7150. Before the hearing of any protest there shall be filed 

with the legislative body affidavits showing that the notices have 

been posted and published as required thus far in the proceedings. 

The legislative body shall thereupon cause to be entered in its 

minutes an order reciting that notice of the hearing has been posted 

and published as required by law, and such order shall be prima facie 

evidence of the truth of the facts therein recited. This presumption 

isa presumption affecting the burden of producing evidence. 
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7274. No deed for any property sold for a delinquent assess­

ment shall be made until the purchaser, or his assignee, has complieq 

with all of the provisions of this chapter, and filed the proper 

affidavits with the superintendent of streets. The deed shall be 

prima facie evidence of the truth of all matters recited therein, 

and of the regularity of all proceedings prior to the execution 

thereof, and of title in the grantee. This presumption is a pre­

sumption affecting the burden of proof. 
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7454. The city treasurer, before the day of sale, shall file 

with the city clerk a copy of the publication of the notice of sale, 

with an affidavit of the publisher of such newspaper, or someone in 

his behalf, attached thereto, that it is a true copy of the publica­

tion, that the publication was made in a newspaper, stating its 

name and place of publication and the date of each issue thereof in 

which such publication was made. Such affidavit is prima facie .. -

evidence of all the facts stated therein. This presumption is a 

greSllmptj OD affect; nff the burden of produci n€t ey; dence. 
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$00$. Proof of publication of any notice required by this part 

shall be made by affidavit, as provided in the Code of Civil Proced­

ure, and proof of the posting of any such notice shall be made by 

the affidavit of the person posting the notice, setting forth the 

facts regarding such posting. 

Any officer who is required by this part to have any notice 

published or posted shall obtain and file in his office the affi­

davits in proof thereof but his failure so to do shall not affect 

the validity of any proceedings under this part. Any such affidavit 

so filed shall be prima facie evidence of the facts therein stated 

regarding such publication or posting. This presumption is a 

presumption affecting the burden of producing evidence. 

-187- Sts. & BWys. 
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8307. Proof of publication of any notice required by this part 

shall be made by affidavit, as provided in the Code of Civil Pro­

cedure, and proof of the posting of any such notice shall be made 

by the affidavit of the person posting the notice, setting forth the 

facts regarding such posting. 

Any officer who is required by this part to have any notice pub­

lished or posted shall obtain and file in his office the affidavits 

in proof thereof but his failure so to do shall not affect the valid­

ity of any proceedings under this part. Any such affidavit so filed 

shall be prima facie evidence of the facts therein stated regarding 

such publication or posting. This presumption is a presumption 

affecting the burden of producing evidence. 

-188- Ste. & Hwys. 
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$$01. If any lot or parcel of land is sold for nonpayment of 

taxes and of any installment of the assessment thereon, or of the 

penalties, interest or costs on the same, or for the nonpayment of 

any installment of the assessment or of the penalties, interest or 

costs on the same, any certificate of such sale and deed issued 

pursuant thereto, is[~p~apy]~l~~%c£a%}ethe regularity of all pro­

ceedings had prior thereto, and shall be conclusive evidence of all 

things of which bonds issued upon the security thereof are conclu­

sive evidence, and prima facie evidence of the regularity of all 

proceedings subsequent to the issuance of the bonds, and such deed 

conveys to the grantee the absolute title to the lands described 

therein, free of all incumbrances, except the lien for other state, 

c: county and city taxes and unpaid installments, interest and penalties 

under the same proceeding and except all public improvement assess­

ments which may have priority thereover. The presumptions in this 

section are presumptions affecting the burden of proof. 

c -189- Sts. & HWys. 
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18131. The deed of the tax collector shall be prima facie 

evidence of the truth of all matters recited therein, and of the 

regularity of all proceedings prior to the execution thereof, and 

of title in the grantee. This presumption is a presumption affect­

ing the burden of proof. 
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19037. The affidavit of the person who circulated and obtained 

the signatures on the petition, stating that to the best of his 

knowledge and belief said signatures are genuine and are the signa­

tures of residents within the proposed district, shall be prima facie 

evidence of the facts recited. This presumption is a presumption 

affecting the burden of producing evidence. 
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22178. The deed of the tax collector shall be prima facie 

evidence of the truth of all matters recited therein, of the regu­

larity of all proceedings prior to the execution thereof, and of 

title in the grantee. This presumption is a presumption affecting 

the burden of proof. 
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Vehicle Code 

390. "Manufacturer's gross vehicle weight rating" means the 

weight in pounds of the chassis of a truck or truck tractor with 

lubricants, radiator full of water, full fuel tank or tanks plus 

the weights of the cab or driver's compartment, body, special chassis 

and body equipment and pay load as authorized by the chassis manu-

facturer. 

In the event a vehicle is equipped with an identification plate 

or marker bearing the manufacturer's name and manufacturer's gross 

vehicle weight rating, the rating stated thereon shall be prima 

facie eVidence of the manufacturer's gross vehicle weight rating. 

This presumption is a presumption affecting the burden of producing 

C evidence. 
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Vehicle Code 

It is prima facie a 

violation of the basic speed la,-r for any person to opera-ce a vehicle at a 

speed greater than 25 miles per hotc' upon any portion of a highway where 

officers or employees of the agency having jurisdiction of the same, or 

any contractor of the agency or his employees, are a-~ 'fork on the roadway 

or 'rithin the right-of-way so close thereto as to be endangered by passing 

traffic. This section applies only when appropria-l:c signs, indicating 

the limits of the restricted zone, and the speed linrl:l: applicable therein, 

are placed by such agency ,rithin 400 feet of each end of such zone. The 

si[lns shall display the figures "25" in the size provided in Section 21403 

ant< shall indicate the purpose of the speed restriction, but otherwise 

neec1 not comply with the details sec forth in Sec-Gion 21403. Nothing in 

this section shall be deemed to relieve any operator of a vehicle from 

complying uith the basic speed la1;. This presum,ption is a presumption 

affecting the burden of proof. 
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23302. It is unlawful for any person to refuse to payor to 

evade or attempt to evade the payment of such tolls or other charges. 

It is prima facie evidence of a violation of this section for any 

person to enter upon any vehicular crossing without lawful money of 

the United States in his immediate possession in an amount sufficient 

to pay the prescribed tolls due from such person. This presumption 

is a presumption affecting the burden of proof. 
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4uoo. In any action involving the question 

of unla~lful speed of a vehicle upon a highway which has been sigp.posted 

",1":;h speed restriction signs of a type complying ",i·ch the requirements of 

this code, it shall be presumedi;hat existing facts aubhol'ize the erection 

of the signs and that the prima facie speed limit on the highway is the 

limit. stated on the eigns •. This ];re6t!1:!ption[IM;;"-*-J!'E!@i'i4;e4 .. ] is a 

presumrotion affecting the burden of proof. 
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41102. (a) In any prosecution' charging a violation of any regul~­

tion governing the standing or parking of a vehicle under this code 

or any ordinance enacted by local authorities, proof by the people 

of the State of California that the particular vehicle described in 

the complaint was parked in voilation of any provision of this code 

or such ordinance, together with proof that the defendant named in 

the complaint was at the time of parking the registered owner of 

the vehicle, shall constitute in evidence a[~ ~~)presumption 

that the registered owner of the vehicle was the person who parked 

or placed the vehicle at the point where, and for the time during 

which, the violation occurred, but for the purposes of this sub­

division proof that a person is the registered owner of a vehicle 

does not create a presumption that the registered owner has violated 

any other provision of law. The above provisions shall apply only 

when the procedure required by Section 41103 is complied with. 

(b) In any prosecution charging a violation of any provision of 

this code requiring the display of any evidence of registration 

with respect to an unattended vehicle, proof by the people of the 

State of California that the particular vehicle described in the 

complaint failed to properly display such evidence of registration, 
- - -. 

togethe~ with proof that the defendant named in the complaint was 

at the time the registered owner of the vehicle, shall constitute a 

[pp~ma fae~e]presumption that the registered owner of the vehicle 

was in control of, or responsible for, the vehicle at the time the 

violation occurred. No other presumption shall be created by this 

subdivision. The above provisions shall apply only when the proced­

ure required by Section 41103 is complied with. 

(c) The presumptions i~ this section are presumptions affecting. 

the burden of proof. -191- Veh. 
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In any case, involving an accident or 

otherllise, l1here any rear component of a train of vehicles fails to follow 

substB-'ltially in the path of the tmTing vehicle l1hile ~;ovinG upon a 

hi::;lway, the vehicle shall be presUllled to have been operated in violation 

of Section 21711. This presUIIIJ?tion is a presumption affecting the burden 

of proof. 
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Water Code 

2019. The report filed by the board is prima facie evidence of 

the physical facts therein found; but the court shall hear such 

evidence as may be offered by any party to rebut the report or the 

prima facie eVidence. This presumption is a presumption affecting 

the burden of proof. 

COMMENT 

Section 2019 appears in a chapter permitting any court of this 

State to order a reference of any litigation involving rights to 
~. .. 

water to the State Water Rights Board •. The reference may be of any 

or all issues involved in the suit or it may be for investigation 

of and report upon the physical facts involved. Section 2019 makes 

the report filed by the Board pursuant to the reference prima facie 

evidence of the physical facts found. 

-199- Water 



c: 4176. The possession or use of water when it has been so denied 

c 

c 

him by the watermaster is prima facie evidence of the guilt of the 

person using it. This presumption is a presumption affecting the 

burden of proof. 

COMMENT 

Section 4175 makes it a misdemeanor to take or use water if 

such taking or use has been denied by the water master in charge of 

the distribution of the water. A water master is an official 

appointed by the Department of l'iater Resources who has the power to 

divide a water supply among several users to ensure a distribution 

of the water among such users according to their rights to the water. 
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C::' S567. A copy of any record of the board, certified by its -- -

c 

c 

secretary or assistant secretary to be a true copy, and attested 

by the seal of the board, is prima facie evidence of the existence 

and contents of the record. This presumption is a presumption 

affecting the burden of producing evidence. 
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8883. Each deed by the board purporting to be executed under 

this chapter shall be prima facie evidence of the truth of the 

matters therein recited and of ownership by the grantee of the 

lands therein described. This presumption is a presumption 

affecting the burden of proof. 

-202- Water 
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26080. The assessment book, a copy of any portion of it certi­

fied by the collector, or the published list of delinquencies, show­

ing unpaid assessments against any property is prima facie evidence 

of the assessment, the property assessed, the delinquency, the 

amount of assessments due and unpaid, and compliance with all forms 

of law relating to the assessment, equalization, and levy of the 

assessments. This presumption is a presumption affecting the burden 

of proof. 

water 



31028. A district shall have power to make findings upon each 

and all of the matters referred to in Section 31026. A finding by 

the board of directors upon the existence, threat or duration of an 

emergency or shortage or upon the matter of necessity or any other 

matter or condition shall be made by resolution or ordinance, and 

shall be prima facie evidence of the fact or matter so found, and 

such fact or matter shall be presumed to continue unchanged unless 

and until a contrary finding shall have been made by the board by 

resolution or ordinance. Such finding shall be received in evidence 

in any civil or criminal proceeding in which it may be offered, and 
-~ -. 

shall be proof and evidence of the fact or matter found until rebut­

ted or overcome by other sufficient evidence received in such pro­

ceeding. Copy of any resolution or ordinance setting forth any 

finding shall, when certified by the secretary of the district, be 

evidence that the finding was made by the district as shown by the 

resolution or ordinance and certification. The presumptions in this 

section are presumptions affecting the burden of proof. 
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c ;',slfare &; Institutions Code 

10403 For the purposes of the provisions of this code relating 

to public assistance, including but not limited to aid to the aged, 

aid to fam~lie~ with dependent children, aid to the disabled, aid 

to blind, and aid to potentially self-supporting blind residents, 

the continued absence of a recipient of public assistance from this 

State for a period of one year or longer[SRa~~ Be ~F4ma £aQ4e] is ,evi­

dence of the intent of the recipient to have changed his residence 

to a place outside this State. The county granting the aid shall 

make inquiry from such persons as to their intent to remain residents 

of California or to become residents of another state, and shall re­

determine the residence of such persons for purposes of this chapter. 

In any case where the inquiry made under this section establishes 

c: that the recipient is no longer a resident of this State, his aid 

c 

shall be terminated immediately. 

If a recipient of aid is prevented.by illness or other good cause 

from Feturning to this State at the end of one year, and has not by 

act or intent, established residence elsewhere, he shall not be 

deemed to have lost his residence in this State. 

If a recipient of aid is disqualified for aid on the ground that 

he has left the State, and returns to the State within one year after 

leaving, he shall be considered to have resided in the State for a 

sufficient time to qualify for aid, and, if otherwise eligible, aid 
. .. 

shall be granted to him as of the first day of the month following 

his application. 
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c 

c 

c 

C OI,]ME WI' 

The context of the term "prima facie evidence" in Section 104,3 

indicates that ~o presumption is intended. Absence for one year or 

more is merely a factor to be considered with several others in 

determining the actual residence of the aid recipient. 
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Welfare & Institutions Code 

104.6. l'he boar~ o~ supervisors 

of each county shall comply with anc execute every decision of the State 

Social Uelfare Board which is directed to the board of supervisors on 

any appeal filed with the board pursuant to Section 104.1 of this code. 

Each board of supervisors is ~J deemed to have knowledge of every such 

decision directed to it. 

c 
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