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#J4(L) 4/~6/64 

~~morandum 64-22 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Artic~e III. 
PresUDlptions, Burden of Proof, and. Burden of Persuasion) 

Attached are two copies of a revised tentative recommendation that 

will rep~ace Artic~e III (PresUDlptions) of the Uniform Rules of Evidence. 

P~ease study the tentative recommendation carefu1~ prior to the meeting. 

Mark any suggested revisions on one of the copies attached and turn it 

in to the staff at the meeting. 

lIe must take action on this tentative recOllllllendation at the April 

meeting so that we can thereafter distribute it to the State Bar Committee 

for cOllllllents. otherwise, we will not be ab~e to maintain our printing 

schedule. 

Although the tentative recommendation ref~ects Commission actions, 

there are many po~iCY questions presented that have not been acted upon 

by the CommiSSion. We propose to go through the ten'l;ative recOllllll6Ildatio.:> 

pa;::e by page at the meeting. 

The attached tentative recommendation inc~udes the amendments and. 

repcals we will need to make in the Civil Code and Code of Civil Procedure. 

Early next week, we will be sending you the First Supp~ement to Memorandum 

64-22, containing the remainder of the tentative recommendation; this sup-

pleLl6nt ~ contain the amendments and repeals of the various other codes. 

The research studies pertinent to this recommendation are Professor 

Chadbourn's study on Article III, and Professor Degnan's study (Parts II 

and III). We are sending Part III of Professor Degnan's study out with 

this memorandum. 
Respect~ submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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LET1:'&\ OF TRANSMIT'l'AL 

To HIS EXCELLENCY. EDMUND G. ERC1'nI 
Governor of California 
and to the Legislature of California 

The California Law Revision Commission was authorized by Resolution 
Chapter 42 of the Statutes of 1956 to make a study "to determine whether 
the law of evidence should be revised to conform to the Unif9rm Rules of 
Evidence drafted by the National Conference of Commissioners on Uniform 
State Laws and approved by it at its 1953 annual conference." 

The Commission herewith submits a preliminary report containing a 
tentative recommendation on Burden of Producing Evidence, Burden of Proof, 
and Presumptions. This tentative recommendation replaces Article III (Pre
sumptions) of the Uniform Rules of Evidence. 

This report also contains a research study relating to Article III of 
the Uniform Rules prepared by one of the Commission's research consultants, 
Professor James H. Chadbourn of the Harvard Law School and an additional 
research study relating to the subject of this tentative recommendation 
prepared by the Commission's other research consultant, Professor Ronan E. 
Degnan of the School of Law, University of California at Berkeley. Only 
the tentative recommendation (as distinguished from the research studies) 
expresses the views of the Commission. 

This report is one in a series of reports being prepared by the 
Commission on the Uniform Rules of Evidence, each report covering a 
different article of the Uniform Rules. 

In preparing this report, the Commission considered the views of a 
Special Committee of the State Bar appOinted to study the Uniform Rules 
of Evidence. The proposed Missouri Evidence Code (l91Kl) prom.llgated by 
the Missouri Bar also was of great assistance to the Commission. 

This preliminary report is submitted at this time so that interested 
persons will have an opportunity to study the tentative recommendation and 
give the Commission the benefit of their comments and criticisms. These 
comments and criticisms will be considered by the Commission in formulating 
its final recommendation. Communications should be addressed to the 
California Law Revision Commission, Room 30, Crotbers Hall, Stanford 
University, Stanford, California. 

May 1964 

Respectfully submitted, 

JOHN R. McDONOUGH, JR. 
Chairman 
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LAW REVISION 'COMMISSION 

relating to 

THE UNIFO:m RULES OF EVIDENCE 

Burden of Producing Evidence, Burden of Proof, and Presumptions 

The Uniform Rules of Evidence (hereinafter sometimes designated as 

the !lURE") were promulgated by the National Conference of Commissioners 

on Uniform State Laws in 1953.1 In 1956 the Legislature directed the Law 

Revision Commission to make a study to determine whether the Uniform Rules 
2 

of Evidence should be enacted in this State. 

A tentative recommendation of the Commission on the burden of producing 

evidence, the burden of proof, and presumptions is set forth herein. This 

recommendation replaces Article III of the UnifoIm Rules of Evidence. (Article 

III, consisting of Rules 13 through 16, relates to presumptions.) 

A presumption is a rule of law requiring that a particular fact be 

assumed to exist when some other fact is established. Upon this proposition, 

all courts and writers seem to agree. But little agreement can be found as 

to the nature of the showing required to overcome a presumptions. Some 

courts and writers contend that a presumption disappears upon the introduction 

of sufficient evidence to sustain a finding of the nonexistence of the presume~ 

fact. Others contend that a presumption endures untU the trier of fact is 

persuaded of the nonexistence of the presumed fact. 

1. A pamphlet containing the Uniform Rules of Evidence may be ,obtained from 
the' National CoDUerence of Commissioners on Uniform State Laws" 1155 East 
Sixtieth Street, Chicago ~,Illinois. The price of the pamphlet is 30 cents. 
The Law Revision Commission does not have copies of this pamphlet available 
for distribution. 

2. Cal. Stats. 1956, Res. Ch. 42, p. 263. 
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c In california, a presumption is regarded as evidence to be weighed 

with all of the other evidence. Hence, it almost always endures until 

the final decision in the case. Some California decisions hold that 

presumptions do not place the burden of proof on the adverse party to 

show the nonexistence of the presumed fact. But it seems clear that 

maDy presumptions in California do place the burden of proof on the adverse 

party, and in some instances he cannot meet that burden except by clear 

and. convincing proof. The statutes in California sanetimes specify 

that proof of a particular fact or group of facts is "priJlla facie evidence" 

of another fact. It is difficult to deterDdne whether these statutes are 

intended to create presumptions (legally required conclusions) or whether 

they are intended to indicate that the conclusionary fact may, but need 

c not, be found if the underlying fact is proved. In some instances, such 

statutes have been construed to require a finding of the conclusionary 

fact unless the trier of fact is persuaded of its nonexistence. 

The URE distinguishes presumptions according to the probative value 

of the evidence giving rise to the presumption: if the underlying evidence 

has protative value, the presumption affects the burden of proof; but if 

the underlying evidence has no probative value in relation to the presumed 

fact, the presumption does not affect the burden of proof. 

The Commission approves the notion that some presumptions should 

affect the burden of proof and that others should no .... but it disagrees 

with the basis of the classification proposed in the URE. Moreover, the 

URE rules are inadequate to resolve many of the uncertainties and iocoo-

sistencies in the present California law relating to presumptions. 

C Accordingly, the Commission has undertaken to rewrite· completely 

the URE provisions on presumptions. 
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Because presumptions sometimes affect the burden of proof and always 

affect tile burden of produdng evidence, the Commission MS considered in 

connection with its study of presumptions certain existing statutes relating 

to the burden of proof and the burden of producing evidence. These statutes, 

enacted for the most part in 1872 and unchanged since that time, have teen 

found to be inaccurate and based on obsolete theories of pleading and proof. 

These statutes have been revised to eliminate obsolete rea.terial. and to .. 

restate accurately the existing California law relating to the burden of 

pllOOf and burden of producing evidence. The statutes proposed by the 

Commission do· not purport to deal comprehensively with these burdens; the 

proposed statutes are intended merely to correct and recodify existing 

statutes on the BUoject. 

Because the URE was not designed to accomodate the extensive proposals 

the Commission recommends in regard to presumptions, the burden of proof, 

and the burden of producing evidence, the Commission has departed from the 

format of the URE in setting forth its tentative reccmrnendation in regard 

to these matters. 

In the material which follows, -t,le UP.E rules arc set forth in 

stri!:eont type. so that they rr.ay be readily, ccmparec. 111th -~he recOl:lllendations 

of the Commission. Followinc -~he liP.2 rules the C=iorlicn's proposals appear 

in a form i~ ;·rhich they mi[lht be enacted as part of e. ne1,- California Evidence 

Each section recommended by the Commission is followed by a 

comment setting forth the major considerations that influenced the Com-

mission in recommending the provision and any important Bubstantive changes 

in the corresponding California law. 

For an analySis of the URE rules and the California law relating to 

the burden of producing evidence, the burden of proof, and presumptions, 

see the research studies beginning on pages COO and COO. 

* The Law P.evision Commission intends to recommend that its proposals 
relating to evidence be enacted as [1 new code, the ~'vidence Code •. 
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ARTICLE III. PRESUMPTIONS 

[~ULi-13y--~#~!~!QRY--A-~pesYmp~!QR-!s-3R-assYmpti9R-9#-:ae~ 

pe8Y4t!Rg-fpsm-a-pY4e-9#-lav-wk!ea-pe~Q!pes-sa8k-~aet-te-ge-asSQ&8a-fpea 

.aRetaep-faet-8P-gpea~-a#-faete-feQRa-ep-etaePWiee-eeta91!saea-~-tae-aet!8R71 

[~YLi-14.--~eet-ef-P~s~!9Rs.--~Yb~eet-tQ-~~8-167-Q84-axeept-f~ 

~peeYmp*i8Rs-vlliu··spe-seRelaeive-eF-iPil'e~ata91.e-\lRil.ep-~lle-FIIlee-ef-lAw 

fpee-vlliek-tkey-spise1-ta~-if-tae-~aets-fpem-vlliek-t~e-~peswmpt'9R-is 

iep!vei-kave-asy-~e9ative-valae-a8-eviieRee-ef-~R8-existeRee-9#-tke-JPesYa84 

fae~1-tke-~pe8~!eR-eSBtiRae8-~e-a~ist-aR&-tke-9~zaeR-ef-e8ta~iekiB8-tRa 

BeR-eHi8teBee-ef-tke-,pe8HMei-faet-is-a,eB-tke-~a~y-agaiBst-vBsa-~ke 

ppes~tiea-~8Pate81-~B~-if-tke-#sets-fpsa-vlliek-tke-pPBs~~ieB-spiees 

kave-Be-ppeB~ive-valae-as-ev!&eRee-ef-tke-~eHMe4-faet7-tke-~es~i8R 

iees-Ret-SHiet-wkeB-eviaeaee-ie-;iRtpsiaeei-vhiek-wsY4a-sappePt-a-fiRAiRg 

ef-tae-BeB-eHieteBee-e#-tke-JlPesYliietl-faeti-aBi-tke-:aet-waiek-veala-etkeJ:r

w~se-Be-pP8swmei-ekall-Be-aetePaiRei-fpsa-tke-evia8Ree-exaetly~a8-if-Re 

ppeel!Jlqri;iea-was_sp-kaIl-wep_'lIGeR_;iJlvQlveliv 1 

r~ULE-l~._-lRQ8R&'st&Rt-PPe8~ti8Re.--.f-twe-ppes~tiQAe-ap!ee-wlliek 

ape~e8Rfl.!etiBg_vitk-eaek-etkep--tkQ-dHSge-skall-aFFly-~ke-FPe~i9R-vkiea 

is-feQRQea-eB-tke-veigBtiep-eeBsii9PstiBBs-ef-pelieY-aR&-lesie~--~-tkepe.,is 

ae-sQea-ppepeaaepaRse-Betk-pPBsYmptieBs-ska1l-ee-iispegSP4Bi.l 

[R~i1."'--iI1iri. __ ofl'f-~-~~_eQ,._;w"~he-lJ!lIpUonG . __ A. 

~'II'tIq)'M-,-w.i~~-Brnol.~ofl'f-;!,_-!Ila¥-l;e..QilI'-=m<>-~_lW_FQQf'_:beifQll\l 

a-!'e8Ba18:w.e-~- .... ~~~_~~-.;aepAA-,_-MPJJ JlQt...lle 

-M'fee't-ed.-'b:r-R1itl~:i.lf..~"'§--Bi'l4-<tiIe-~4e...t-~-~=_~~"eg 

ur~~~~~~-El!!lo·~ ..... -) 
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DIVISION 5. BURDEN OF PRODUCING EVIDENCE, BURDEN OF PROOF, AND PRESUMPl'IONS 

CHAPl'ER L BURDEN OF PRODUCING EVIDENCE 

500. The burden of producing evidence is on the party to whom it 

is assigned by statutory or decisional law. In the absence of such assign-

ment, the party who has the burden of producing evidence shall be determined 

by the court as the ends of justice may require. 

COMMENT 

c Section 198J. of the Code of Civil Procedure provides that the party 

holding the affirmative of the issue must produc~ the evidence to prove it, 

and that the burden of proof lies on the party who 1lould be defeated if no 

evidence were given an either side. 

The term "burden of proof" as used in Section 1981 probably embraces 

both the concept of burden of persuasion and the concept of burden of 

producing evidence. However} the distinction between these concepts was 

not as clear in 1872 as it became after Professors Thayer and Wigmore made 

their analyses of the lav of evidence. This statute separates the concepts 

and provides the guides for determining the incidence of the burden of 

producing evidence in Section 500 and the guides for determining the 

incidence of the burden of proof in Section 510. 

It has long been recognized that the party with the affirmative of the 

c issue does not necessarily have the burden of producing evidence or the 

-5- §500 
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burden of proof. For example, the party who claims that a bailee was 

negligent must prove only that the bailee received the goods in undamaged 

condition and that the goods were lost or damaged ubile in tbe bailee's 

possession. The bailee must prove -ohat tbe loss or damage occurred 

w:i.tbout negligence on bis part" George v. Beltins Van & Storage Co., -33 

Cal. 2d 834, 205 P. 2d 1037 (1949). 'i'be party suing for malicious prosecution 

must show the lack of probable cause. Gristmld v. Gristmld, 143 Cal. 617, 

77 Pac. 672 (1904), Lack of consicceration for a ;,rritten instrument is a 

defense which must be proved by the defendant. CAL. CIV. -CODE § 1615.-

There appears to be no single criterion for determining the incidence 

of the burden of producing evidence or the burden of proof. The courts 

consider a variety of factors in determining the allocation of these 

burdens. Among these considerations are the peculiar knouledge of the 

parties concerning the particular fact, the most desirable result in terms 

of public policy and justice to the litigants in the absence of evidence, 

the probability of the existence or nonexistence of the disputed fact, and 

the relative ease of proving the existence of a fact as compared with proving 

the nonexistence of a fact. See 9 HIGMORE, EVIDENCE §§ 2486-2488; Cleary, 

Presuming and Pl,eading: An Essay en .T11r'1stie lm!naturity, 12 STAN. L. REV. 

5, 8-14 (1959). 

Accordingly, Section 500 has abandoned the erroneous proposition that 

the burden of producing evidence is on the party uith the a.:ft'irmative of 

the issue and has substituted a general reference to the statutory and 

decisional law that has developed despite the provisions of Code of Civil 

Procedure Section 1981. In the absence of any statutory or decisional 

authority, the judge should weigh the various considerations that affect 

-6-
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the burden of producing evidence and allocate the burden as the ends of 

justice may require in litigation of the kind in which the question arise&. 

Section 500 deals with the allocation of the burden of producing 

evidence. At the outset of the case, this burden llill coincide with the 

burden of proof. 9 WIGMCRE, EVIDENCE f!f9. But, during the course of the 

trial the burden may shift from one party to another irrespective of the 

incidence of the burden of proof. For example, if the party with the 

initial burden of producing evidence establishes a fact giving rise to a 

presumption, the burden of producing evidence will shift to the other 

party, whether or not the presumption is one that affects the burden of 

proof. In addition, a party may introduce evidence of such Overwhelming 

probative force that no person could reasonably disbelieve it in the 

absence of countervailing evidence, in which case the burden of producing 

evidence would shift to the opposing party to produce same evidence. 

These principles are in accord with 'Ilell settled California law. See 

discussion in WITKIN, CALIFORNIA EVIDENCE 71-75. See also, 9 WIGMORE, 

EVIDENCE § 2487. 

CHAPl'ER 2. BURDEN OF PROOF 

Article!. General 

510. The burden of proof is on the party to "lhom it is assigned by 

statutory or decisional law. In the absence of such assignment, the party 

C who has the burden of proof shall be determined by the court as the ends 

of justice may require. 

-7-
§ 510 



c· 

c 

c 

call1ENT 

The criteria for determining the party who has the burden of 

perouasion (the "burden of proof") are the same as the criteria for 

determining the party who has the burden of producing evidence. See 

Comment to Section 500. However, the determination takes pJ.ace at a 

different time. The burden of producing evidence io determined by the 

judee at the outset of a trial and from time to time during the course 

of a trial. The burden of persuasion must be determined only at the close 

of the evidence and when the question in dispute is to be submitted to the 

trier of fact for determination. Thus, although the incidence of the burden 

of producing evidence and the burden of persuasion are determined by sim:Uar 

factors, they may at times be on different parties to the action. For 

example, the prosecution in a criminal action has the burden of proof 

beyond a reasonable doubt as to the issues relating to the defendant's 

guilt. The defendant, however, may at times be required to come forward 

with evidence in order to avoid a determination that a fact essential to 

his cuilt has been established against him. See, e.g., People v. Hardy, 

33 Cal.2d 52, 198 P.2d 865 (1948); People v. Scott, 24 Cal.2d 774, 151 P.2d 

517 (1944); see CALTIC, Nos. 451, 452, and 104 (Rev; ed. 1958). Similarly, 

the plaintiff in a negligence action has the burden of proof on the issue 

of negligence, but if the plaintiff relies on res i1W8 loquitur the 

defendant ,dll have the burden in the course of the trial of coming 

forllard ,nth evidence of his lack of negligence. See,~, Burr v; 

Shen/in-Williams Co., 42 Cal.2d 682, 268 P. 2d 1041 (1954). 

-8-
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Although it is sometimes said that the burden of proof never shifts 

(see cases collected in WITKIN, CALIFORNIA EVIDENCE at 71), this is true 

only in the limited sense that the burden of proof is not determined 

until the case is finally submitted for decision. Cf. MORGAN, SOME 

PROBLEMS OF PROOF 79-81 (1956). During the trial, assumptions as to 

the eventual allocation of the burden of proof ~ be changed, and in 

this sense the burden of proof does shift. For example, the party 

asserting that an arrest was unlauful has the burden of proving that 

fact at the outset of the case. Houever, if he proves, or it is otherwise 

established, that the arrest was made without a warrant, the party assert-

inG the lawfulness of the arrest then has the burden of proof on the issue 

of probable cause. See,~, BaO_illo v. Sgperior Court, 46 Cal.2d 269, 

294 P.2d 23 (1956); Dragna v. White, 45 Cal.2d 469, 289 P.2d 428 (1955); 

People v. Gorg, 45 Cal.2d 776, 782, 291 P.2d 469 (1955). 

5ll. The provisions of this chapter, except Section 522, that assign 

the burden of proof as to specific issues are subject to Penal Code Section 

1096. Therefore, when the defendant in a criminal case has the burden of 

proof under this chapter as to the existence or none,:istence of any fact, 

except his sanity, essential to his guilt or innocence, his burden of proof 

is to establish a reasonable doubt as to his guUt. 

COl,iMENT 

Under existing California la\[, certain matters have been called 

• 
"presumptior " even though they do not fall within the definition contained 

-9-
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n .L.l......-_____ _ 

in Code of CivLi Procedure Section ~959. Both existing Section ~959 and 

proposed Section 600, infra, define a ~resumption to be an assumption or 

conclusion of fact that the law re'luu·es to be drawn froru the ~roof or 

establishment of same other fact. Despite the statuto~J definition, sub-

divisions (1) and (4) of Code of CivU Procedure Section 1963 ~ovide ~re-

sumptions that a. ~er~on is innocent of crj.me or wrong and that a ~erson 

exercises ordinary care fer his own 2oncerns. It is apparent that these 

so-~ed ~resumptions of innocence and of due care do not arise from the 

establishment or ~roof of a fact. in the action. Similarly, some cases 

refer to a ~resumption of sanity, which does not arise from the ~roof or 

estab~ishment of a fact in the action. Because these "~resumptions" do 

not arise fram the proof or establishment of some fact in the action, they 

are not in fact presumptions but are preliminary allocations of the burden 

of ~f in regard to the particular issue. This ~reHminary allocation of 

the burden of proof ~ be satisfied in ~articular cases by proof of a fact 

giving rise to a ~resumption that does affect the burden of proof. For 

example, the initial burden of proving negligence may be satisfied in a 

~articular case by proof that undamaged goods were delivered to a bailee 

and that such goods were lost or damaged whUe in the bailee's possession. 

Upon such proof, the baLiee vould have the burden of proof as to his lack 

of negligence. ~rge v. Betins Van & Storage Co., 33 Cal.2d 834, 205p.2d 

~037 (1949). 

Because the assumptions referred to above do not meet the definition 

of a presumption contained in Section 600, they are not continued in this 

statute as .,resumptions. Instead, there follow in the next article several 

sections allocating the burden of ~roof on s~ecific issues. Section 5ll is 

-10-
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C' included, however, to make clear that nothing in these sections changes 

the rule that the prosecution must prove every element of a defendant's 

c 

c 

guilt beyond a reasonable doubt. The only issue going to the defendant's 

guilt or innocence upon which the defendant has the burden of proof is the 

issue of insanity. Under these statutes, as under existing 2aw, the 

defendant must prove his insanity by a preponderance of the evidence. 

People v. Daugherty, 40 Cal. 2d 876, 256 P. 2d 911 (1953). On al2 other 

issues relating to the defendant's Guilt, under these statutes as under 

existing law; the defendant's burden is merely to establish a reasonable 

doubt as to his guilt. People v. Hardy, 33 CaL2d 52, 63-66, 198 P.2d 

865 (1948); People v. Scott, 24 Cal.2d 774, 783 (l~~~); People v. Agnew, 

16 Cal.2d 655, 665, 107 P.2d 601 (1940). 

Article 2. Burden of ?roof on Specific Issues 

520. The party claiming that a person is guilty of crime or wrong 

has the burden of proof' on the issue. 

The above section is based on subdivision (1) of Code of' Civil Pro-

cedure Section 1963. Of course, in a criminal case the prosecution has 

the burden of proof beyond a reasonable doubt. PEN. CODE § 1096. 

521. The party claiming that a person did not exercise a requisite 

degree of c ~e has the burden of proof on the issue. 

CQl.JMENT 

The above section is based on subdivision (4) of Code of Civil Pro-

cedure Section 1963. 
-11-
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522. The party claiming that any person, including hlmself, is or 

was insane has the burden of proof on the issue. 

COiil1EN'l' 

The above section codifies an allocation of the burden of proof that 

is frequently referred to in the cases as a presumption. See,~, 

Peoplev. Daugherty, 40 Cal.2d 876, 899, 256 P.2d 911 (1953). 

523. l'ihenever in any action or proceeding, civil or criminal, brought 

by, or in the name of, the state or the people thel'eof, 01' by or in the name 

of any political subdivision or agency of the state, or by any public board 

or officer on behalf of any thereof, to enforce any lair uhich denies any 

rigl.rt, privilege or license to any person not a citizen of the United States, 

or not eligible to become such citizen, or to a person not a citizen or 

resident of this state, and whenever in any action or proceeding in which 

the state or any political subdivision or agency thereof, or any public 

board or officer acting on behalf thereof, is or becomes a party, it is 

alleged in the pleading therein filed on behalf of the state, the people 

thereof, political subdivision or agency, or of such board or officer, that 

such right, privilege or license has been exercised by a person not a citizen 

of the United States, or not eligible to become such citizen, or by a person 

not a citizen or resident of this state, as the case ~ be, the burden shall 

be upon the party for or on whose behalf such pleading was filed to establish 

the fact that such right, privilege or license was e;:ercised by the person 

alleged to ~ve exercised the same, and upon such fact being so established 

the burden shall be upon such person, or upon any person, firm or corporation 

-12-
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claiming under or through the exercise of such right, privilege or license, 

to e3";;ablish the fact that the person alleged to have e.;cercised such right, 

privilege or license was, at the time of so exercisin3 the same, a citizen 

of the United States, or eligible to became such citizen, or was a citizen 

or resident of this state, as the case ~ require, and .las at said time 

legally entitled to exercise such right, privilege or license. 

COMMENT 

This section is a recodification of Cede of Civil Procedure Section 

1983. It was held unconstitutional as applied under the Alien Land Law. 

Morrison v. California, 291 U.S. 82 (193~). But it has been held consti-

tutional as applied under the Deadly Weapons Act. People v; Cordero, 50 

Gal. App.2d 146, 122 P.2d 648 (1942)(hearing denied). 

-13-
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Article 1. General 

600. f. :presUllI])tion is a rule of 1a,1 which l'egy.ires a fact to be 

assw.led fran another fact or group of facts found 0,.' othelvise established 

in ·:;.he actien. A presum:ption is not evidence. 

COMMENT 

The foregoing definition of a presumption is substantially the same 

as that contained in Code of Civil Procedure Section 1959: "A presumption 

is a deduction which the law expressly directs to be n:ade from particular 

facts." The above definition has been taken from URE Rule 13. 

The second sentence may not be necessary in light of the definition 

of "evidence" in Revised Rule 1(1). Revised Rule 1(1) defines evidence as 

the testimony, material objects, and other matters cognizable by the senses 

that are presented to a tribunal as a basis of proof. Presumptions and 

inferences, then, are not "evidence" but are conclusions that either are 

required to be drawn or are permitted to be drawn from evidence. An 

inference under this statute is merely a fact conclusion that ratiOnally 

can be drawn from the proof of some other fact. A presumption under this 

statute is a conclusion the law requires to be drawn (in the absence of a 

sufficient contrary showing) when some other fact is proved or otherwise 

established in the action. 

Nonetheless, the second sentence has been added here to repudiate 

specifica1-...:r the rule of Smellie v. Southern Pacific Co., 212 Cal. 540 (1931). 

That case held that a presumption is evidence that must be weighed against 

§ 600 



" " , 

c 

conflicting evidence; and in Scott v, Burke, 39 Gal.2d 388, 247 P.2d 

313 (1952), the Supreme Court held that conflicting presumptions must 

be weighed against each other. These decisions re~uire the jury to 

perform an intellectually impossible task. It is re~uired to weigh the 

testimo~ of witnesses and other evidence as to the circumstances of a 

particular event against the fact that the law requires an opposing con~ 

elusion in the absence of contrary evidence and determine which "evidence" 

is of greater probative force. Or else, it is required to weigh the fact 

that the law requires two opposing conclusions and determine Which r~uired 

conclusion is of greater probative force. 

Moreover, the doctrine that a presumption is evidence imposes upon 

the party with the burden of proof an even higher burden of proof than is 

warranted. For example, if a presumption relied on by the defendant in a 

criminal case is not dispelled by the prosecution's proof beyond a reason-

able doubt, the effect is that the prosecution must produce some additional, 

but unascertainable, quantum of additional proof in order to overcome the 

presumption. Similarly, in a civil case, if a pa.>ty with the burden of 

proof has a presumption invoked against him and the presumption remains in 

. the case as evidence even though the jury believes that he has produced a 

preponderance of the evidence, the effect is that he must produce some 

additional quantum of proof in order to dispel the effect of the presumption. 

No guidance is given to the jury or to the parties as to the amount of this 

additional proof by the doctrine that a presumption is evidence. The most 

that a party in a civil case should be expected to do is prove his case by 

a preponderance of the evidence (unless some specific presumption or rule 

of law re~uires proof of a particular issue by clear and convincing evidencp). 

-15-
§ 600 



c 

c 

And the most that the prosecution should be expected to do in a criminal 

case is estab1~sh the defendant's Guilt beyond a reasonable doubt. To 

require some additional quantum of proof, unspecifiecl and uncertain in 

amoWlt, to dispel a presumption ,'hich persists a.s evidence in the case 

unfairly weights the scales of justice against the party uith the burden 

of proof. 

To avoid the confusion engendered by the doctrine that a presumption 

is evidence, these sta.tutes describe "evidence" as the matters presented 

in judicial proceedings and use presumptions solely as devices to aid in 

determining the facts :from the evidence presented. 

601. (a) A presumption is either conclUSive or rebuttable. 

(b) Every rebuttable presumption in the la" of this state is either: 

(1) A presumption affecting the burden of producing evidence; or 

(2) A presumption affecting the burden of proof. 

CONMENl' 

Under existing law, some presumptions· are conclusive. The court or 

jury is required to find the existence of the presumed fact regardless of 

the strength of the opposing evidence. The conclusive presumptions are 

specified in Section 1962 of the Code of Civil Procedure. 

Under existing law, too, all presumptions that are not conclusive 

are rebuttable presumptions. CODE CIV. FROC. § 1961. But the existing 

statutes make no attempt to classify the rebuttable presumptions. 

For ~'veral decades, courts anll legal scholars have wrangled over the 

purpose and function of presumptions. The view espoused by Professors ~er 

(TH.WER, A PRELIMINARY TREATISE ON L~IDENCE 313-352 (1898)) and Wigmore (9 
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lTIC;;ORE, EVIDENCE §§ 2485-2491 (3d ed. 1940», and accepted by most courts 

(see study, :po 3), iz t:lat a pl'esumption is a preliminary a.ssumption of a 

fact that disappears from the case upon the introduction of evidence 

sufficient to sustain a finding of the nonexistence of the presumed fact. 

In Professor Thayer's view, a presumption merely reflects the judicial 

determination that the same conclusionary fact exists so frequently when 

the preliminary fact is established that proof of the conclusiooary fact 

may be dispensed with unless there is actually some contrary evidence: 

Many facts and groups of facts often recur, and when a body of men 
with a continuous tradition has carried on for same length of time 
this process of reasoning upon facts that often repeat themselves, 
they cut short the process and lay down a rule. To such facts they 
affix, by a general declaration, the character and operation which 
common experience has assigned to them. [A .V.:!LIMIlU'.RY TREATISE ON 
TIlZ IAII OF EVIDENCE 326.1 

Professors Morgan and McCormick and others argue that a presumption 

should shift the burden of proof to the adverse party. (See Study, .!!!!!!.' 

pp. 5-8.) They believe that presumptions are created for reasons of policy 

and argue that if the policy underlying a presumption is of sufficient weight 

to require a finding of the presumed fact when there is no contrary evidence, 

it should be of sufficient weight to require a finding when the mind of the 

trier of fact is in equilibrium, and, a fortiori, it should be of sufficient 

weight to require a finding if the trier of fact does not believe the con-

trary evidence. 

The ~rican Law Institute Model Code of Evidence adopted the Thayer 

view of presumptions. The URE adopted the Morgan view insofar as presumptions 

based on a logical inference are concerned, and adopted the Thayer view as 

to presump'"J.ons not based on a logical inference. 
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The Commission has concluded that the Thayer view is correct as to 

some presumptions, but that the Morgan view is right as to others. The 

fact is that presumptions are created for a variety of reasons and no 

single theory or rationale of presumptions can deal adequately with all 

of them. This conclusion is not unique. In 1948, a committee of the 

Missouri Bar which drafted a proposed Missouri Evidence Code came to the 

same conclusion. In that proposed code, presumptions were divided into two 

categories: (1) presumptions affecting the burden of proof (essentially 

Morgan presumptions), and (2) presumptions affecting the burden of producing 

evidence (essentially Thayer presumptions). The same classification is 

recommended here. 

The classification proposed in the ORE is unsound. The public policy 

expressed in many presumptions not based on an underlying rational inference 

would be thwarted if the presumption disappeared from the case upon the 

introduction of contrary evidence, whether believed or not. For example, 

Labor COde Section 3708 provides that an employee's injury is presumed to 

be the direct result of the employer I s negligence if the employer faUs to 

secure the payment of workmen's compensation. Clearly, there is no rational 

connection between the fact to be proved--failure to secure payment of 

compensation--and the presumed fact of negligence. If the presumption dis

appeared upon the introduction of any contrary evidence sufficient to sustain 

a finding, even though not believed, and if the eIl;>la,yer .:i.n'~rcduced such 

=llloyee unless he actually proC.UCc(~ evidence tha'~ ':;~lC eruployer was 

ner;li{lent. The directed verdict "ould be require6, ;'ccauDc of the lack of 

~, evidence ':from ,,;hich it could be' rationally infc'-'l'ed 'that the employer 
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was negligent. Yet, it seems likely ""hat the Labor Code presumption was 

adopted to force the employer to do more than merely introduce some evidence-. 

perhaps a bare denial--wbicb is believed by no one. If tbe presumption 

did no more, tbe ~oyee would be forced in virtually every case to prove 

tbe employer's negligence. The presumption has practical significance only 

if it survives the introduction of contrary evidence and forces the empl.oyer 

to persuade tbe jury that he was not negligent. 

Tbus, a presumption affecting the burden of proof i& most needed wben 

the logical in:ference supporting tbe presumption is ~reak or nonexistent 

but the public policy underlying tbe presumption is strong. Because the URE 

fails to provide for presumptions affecting tbe burden of proof at precisely 

the point wbere they are most needed, the Commission has disapproved URE 

Rules 14-16 and has substituted for them proposed statutes classifying 

presumptions according to the nature of the policy considerations upon 

which the presumptions appear to be based. 

602. A statute providing that a fact or group of facts is prima facie 

evidence of another fact creates a rebuttable presumption. 

COl,IMENT 

Section 602 indicates the construction to be given to the large number 

of statutes scattered through the codes that state that one fact or group 

of facts is prima facie evidence of another fact. Se<;>, e.g., Atm. CODE § 18, 

COliN. CODE § 1202, REV. & TAX. CODE § 6714. In some instances, these 

statutes r ve been enacted for reasons of public policy that require them 

to be treated as presumptions affecting the burden of proo:!:'. See People v. 

~i3.honey, 13 Cal.2d 729, 733-734 (1939); People v. SchlTartz, 31 Cal.2d 59, 
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63 (1947). It seems likely, however, that in many instances such statutes 

are not intended to affect the burden of proof but only the burden of 

producing evidence. Section 602 provides that these statutes are to be 

regarded as rebuttable presumptions. Hence, unless same specific language 

applicable to the particular statute in question indicates llhether it 

affects the burden of proof or only the burden of producing evidence, the 

cour'oOs ,rill be required to classify these statutes as presumptions affecting 

the burden of proof or the burden of producing evidence in accordance 

with the criteria set forth in proposed Sections 603 and 605. 

603. A presumption affecting the burden of producing evidence is a 

presumption established to implement no public policy except to facilitate 

the determination of the particular action in which the presumption is 

applied by dispensing with the necessity for proof of the presumed fact 

in the absence of contrary evidence. 

COIll.'<!ENl' 

Sections 603 and 605 set forth the criteria for determining whether 

a particular presumption is a presumption affecting the burden of producing 

evidence or a presumption affecting the burden of proof. llany presumptions 

are classified in Articles 3 and 4 of this chapter (Sections 630-676). In 

the absence of specific statutory classification, the courts may determine 

whether a presumption is a presumption affecting the burden of producing 

evidence or a presumption affecting the burden of proof by applying the 

standards contained in Sections 603 and 605. 

Section 603 describes those presumptions that are not based on s:ny 

public policy extrinsic to the action in which they are invoked. These 
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pres~ions are designed to dispense with unnecessary proof of facts that 

are likeq to be true if not disputed. Typically, such presumptions are 

ba::;ed on an underlying logical inference. In some cases the presumed fact 

is so likeq to be true and so little likeq to be disputed that the law 

re~uires it to be assumed in the absence of contrary evidence. In other 

cases, evidence of the nonexistence of the presumed fact, if there is any, 

is so much more readily available to the party against ",hom the presumption 

operates that he will not be permitted to argue that the presumed fact 

does not exist unless he is willing to produce Sue:l evidence. In ,stillo:ther 

cases, there may be no direct evidence of the existence or nonexistence 

of the presumed fact; but, because 'Ghe case must be decided, a presumption 

requires a determination that the presumed fact exists because common 

experience indicates that it usually exists in such cases. Typical of 

such presumptions are the presumption that a mailed letter "ms received 

(Section 641) and presumptions of the authenticity of documents (Sections 

643-645) • 

The presumptions described in Section 603 are not expressions of policy, 

they are expressions of experience. They are intended solely to eliminate 

the need for the trier of fact to reason from the proven or established 

fact to the presumed fact, and to forestall argument over the existence of 

the presumed fact, when there is no evidence tending to prove the nonexistence 

of the presumed fact. 
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_601~.. A presumption affecting the burden of producing evidence 

requires the trier of fact to find the existence of the presumed fact 

unless and until evidence is introduced which would support a finding of 

its nonexistence, in which case the trier of fact shall determine the existence 

or nonexistence of the presumed fact from the evidence and ,rithout regard to 

the presumption. 

COMMENT 

Section 604 describes the manner in which a presumption affecting 

the burden of producing evidence operates. Such a presumption is merely a 

preliminary assumption in the absence of contrary evidence. If contrary 

c evidence is introduced, the trier of fact must weigh the inferences arising 

from the facts established by proof against the contrary evidence and resolve 

the conflict. For example, if a party proves that a letter was mailed, the 

trier of fact is required to find that the letter was received in the absence 

of any contrary evidence. If the adverse party denies receipt, the presumption 

is gone from the case. The trier of fact must then weigh the denial against 

the inference of receipt from proof of mailing and decide, whether or not the 

letter was received. 

If a presumption affecting the burden of producing evidence is relied 

on, the judge must determine llhether there is evidence sufficient to 

sustain a finding of the nonexistence of the presumed fact. If there is 

f such evidence, the presumption disappears and the j\K1ge need say nothing 

about it in his instructions. If there is not evicence sufficient to 

c 
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sustain a finding of the nonexistence of the presumed fact, the judge must 

instruct the jury concerning the presumption. If tl:e basic fact from which 

the presumption arises is established (by the pleadings, Gtipulation, 

judicial notice, etc.) so that the existence of the basic fact is not a 

question of: fact for the jury, the jury should be instructed that the 

pre~umed fact is also established. If the basic fact is a question of 

fact for the jury, the j.udge must charge that if the jury find the basic 

fad, they must also find the presumed fact. MORGAN, BASIC PRaBLEMS OF 

EVIDENCE 36-38 (1957). 

Of course, in a criminal case, the jury has the power to find a 

defendant gui1t¥ of a lesser crime than shown by the evidence or to acquit 

a defendant despite the facts established by the un~isputed evidence. 

Cf. People v. Powell, 34 Cal.2d 196, 208 P.2d 974 (1949); Pike, Second 

Degree Murder in California, 9 SO. CAL. L. REV. 112, 128-132 (1936) ~ 

Nonetheless, the jury should be instructed on the rules of law applicable, 

including those rules of la;r called presumptions. The fact that the jury 

has the power to disregard the applicable rules of 1av should not affect 

the nature of the instructions given. See People v. Lem You, 97 Cal •. 224, 

32 Pac. 11 (1893); People v. Macken, 32 Cal. App.2d 31, 89 P.2d 173 (1939). 

605. A presumption affecting the burden of proof is a presumption, 

other than a presumption described in Section 603, established to implement 

some public policy such as the policy in favor of the legitimacy of children, 

the validity of marriage, the stability of titles ·<0 property, or the securitr 

of those who entrust themselves or their property to the administration of 

others. 
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Section 605 describes a presumption affecting the burden of proof. 

Such presumptions are established in order to carry out or make effective 

some public policy. 

Fre'luently, they are designed to facilitate de-Germination of the action 

in l1hich they are appliedj and, hence, they may appear to meet the criteria 

for presumptions affecting the burden of producing evidence. But there is 

alw~s some further reason of policy for the establishment of the presump-

tionj and it is the existence of this further basis in policy that 

distinguishes a presumption affecting the burden of proof from a presumption 

affecting the burden of producing evidence. For example, the presumption 

of death from seven year~absence (Section 667) exists in part to facilitate 

the disposition of actions by supplying a rule of thumb to govern certain 

cases in which there is likely to be no direct evidence of the presumed 

fac-~. But the policy in favor of distributing estates, of settling titles, 

ane). of permitting life to proceed normally at some time prior to the expiration 

of the absentee's normal life expectancy (perhaps 30 or 40 years) that under-

lies the presumption indicates that it should be a presumption affecting the 

burden of proof. 

Fre'luently, too, a presumption affecting the burden of proof will have 

an underlying basis in probability and logical inference. For example, the 

presumption of the validity of a ceremonial marriage may be based in part on 

probability--most marriages are valid. But an underlying logical inference 

is not essential. In fact, the lac!. of an underlying inference is a strong 

indicatio.,;, that the presumption affects the burden of proof. Only the needs 

c 
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of public po1icy can justify the direction of a pa.rticular conclusion that 

is not warranted by the application of probability and common experience to 

the mOlm facts. Thus, the total lack of any inference underlying the presumpr 

tion of the negligence of an employer that arises from his failure to secure 

the payment of "orkmen's compensation (lABOR CODE § 3708) is a clear indica~ 

tion that the presumption is based on policy and affects the burden of proof. 

Similarly, the fact that the presumption of death from seven years'absence 

mBlf conflict directly with the inference that life continues for its normal 

expectancy is an indication that the presumption is based on policy and 

affects the burden of proof. 

606. A presumption affecting the burden of proof imposes upon the 

pa.r-;;y against wh<Xll it operates the burden of proof as to the nonexistence 

of the presmned fact. When a presUI:Iption affecting the burden of proof 

operates in a criminal action to estab1ish any fact ;o:;tcept the defendant's 

sani-;;y that is essential to his guilt, t:1e defendan-,,' s burden of proof is to 

establish a reasonable doubt as to the existence of the presmned fact. 

Section 606 describes the manner in -whieb a presumption affecting the 

burden of proof will operate. The party against whom it is invoked will 

have in the ordinary case the burden of proving the nonexistence of the 

presumed fact by a preponderance of the evidence. Certain presumptions 

affecting the burden of proof may be overcame only by clear and convincing 

evidence. When such a presumption is relied on, the party against wham the 

presumptiw... operates will have a heavier burden of proof and will be required 

to persuade the trier of fact of the nonexistence of -Ghe presmned fact by 
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proof "sufficiently strong to command the unhesitating assent of every 

reasonable mind." In re Jost, ll7 Cal. App.2d 379. 383. 256, P.2d 71 (1953). 

If the party against whom the presumption opera-Ges already has the same 

burcen of proof as to the nonexistence of the presumed fact that is assigned 

by the presumption, the presumption can have no effect on the case and no 

instruction in regard to the presumption should be Given. See opinion of 

Traynor, J. in Speck v. Sarver, 20 Cal.2d 585. 590, 128 P.2d 16 (1942) 

(dissenting opinion); Morgan, Instructing the Jury on Presumptions and 

Burden of Proof, 47 HARV. L. REV. 59, 69 (1933). If' there is not evidence 

sufficient to sustain a finding of the nonexistence of the presumed 'fact, 

the judge's instructions will be the same as if the presumption were 

merely a presumption affecting the burden of producinG evidence. See the 

Comment to Section 604. If there is evidence of the nonexistence of the 

presumed fact, the judge should instruct the jury on the manner in ~lhich 

the presumption affects the fact-finding process. If the basic fact from 

which the presumption arises is so established that the existence ot: the 

basic fact is not a question of fact for the jury (as, for exanq>le, by the 

pleadings, judicial notice, or stipulation of the parties), the Judge must 

ins-Gruct the jury that the presumed fact is to be assumed to be true until 

the jury is persuaded to the contrary by the requisite degree of proof 

(proof by a preponderance of the evidence, clear and convincing proot:, etc.). 

See bicCORMIC~. EVIDENCE 672 (1954). If the basiC fact is a question of fact 

for the jury, the judge must instruct the jury that if the jury find the 

basic fact, they must also find the presumed fact unless persuaded by the 

evidence o~the nonexistence of the presumed fact by the requisite degree 

of' proof. MORGAN, BASIC PROBLEMS 0]' EVIDENCE 38 (1957). 
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In a criminal case, a presumption affecting the burden of proof m8¥ 

be relied upon by the prosecution to establish a fact essential to the 

defendant 1 s guilt. But> in such a case, the defendant 11ill not be 

required to overcome the presumption Qy a preponderance of the evidence 

or by clear and convincing evidence; the defendant 11ill be required to 

create only a reasonable doubt as to the existence of the presumed fact. 

This is the effect of a presumption in a criminal case under existing 

lali. People v. Hardy, 33 Cal.2d 52, 198 p.2d865 (1948); People v. Scott, 

24 Cal.2d 774 (1944); People v. Agnew, 16 Cal.2d 655, 107 P.2d 601 (1940). 

Instructions in criminal cases on presumptions affecting the burden 

of proof will be similar to the instructions given on presumptions and on 

issues ~rhere the defendant has the burden of proof under existing law. The 

judGe should instruct that the jury must find the presumea_ fact unless the 

evidence has produced a reasonable doubt in their uind as to its existence. 

Cf. People V~ 'HalrdY,' 33 Cal.2d52, 63-64, 198' P;'2d 865 (l948). Pe¥.e .'1-. 

Agn6\T,16 C9,1.2d 655, 662~7, 107 p;2d60J:{J.940);Peop1ev. 'Mia.rtlna, 140 

c&l.App.2i117,': 25) 294 P.2d 1015 (1956). seethe -instruction on>1nter

mittent sanity inPeo;p::le v. Nash, 52 Cal.2d 36/44,338 P;2d 416-(1959} 

("That presomption [that :the crime "as cOllllllittedduring lucid interva1.Then 

proof show;s intenn:1ttent insanity 1 may be rebutted but is cont:i'cilling- \lii.til 

overcome by' a~ preponderance of' evi<lence shOVing that the, defendeht 1Ia1l 

insane at ~~~1>!Mn the offense charged Was¢olUli1itted.'''~:j~~!I.,1,~Q 

CAIJIC Nos.li.51'." 452~: 7Q4 (ReV.~ •. 1958). "ExcePt where the issUe i~ the' , 

inSanity of, the defendant,' t'he 'judae must: be' careful to specii'y'that,lj;, 

C' pr.esumption:1Srebutteli,by any evidence creating a reasonable dbubt as-to' 

the presumed.· fact., In 'the absence _of this qualification, the jury' ~ be . 

;.-- .. . ,- -
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led to believe that the defendant has the burden of proof by a preponderance 

of the evidence and the instruction "ill be erroneous. People v. Agnew, 16 

Cal.2d 655, 107 P.2d 601 (1940). Ct. People v. Har~, 33 Cal.2d 52, 198 

P.2Q 865 (1948). 

Of course, in a criminal case the jury has the pOller to disregard the 

instructions in regard to presumptions. But the existence of this power 

should not affect the duty of the court to instruct them on the rules of 

la11, including presumptions, applicable to the case. See the Comment to 

Section 604. 

607. A matter listed in former Section 1963 of the Code of' Civil 

Procedure is not a presumption unless declared to be a presumption by 

statute. Nothing in this section shall be construed. to prevent the drawing 

of any inference that may be appropriate in aoy case to llhich a provision 

of former Section 1963 would have applied. 

COJ.JMENr 

In f~r Section 1963 of' the Code of Civil Procedure are listed 40 

rebuttable presumptions. l~ of these presumptions do not meet the criteria 

of presumptions set forth in this article. Maoy do not meet even the defini-

tionof' a presumption in former Section 1959 of the Code of Civil Procedure. 

Some do not arise from the establishment of a prelirainaxy fact--for exauq>l.e. 

the presumptions of due care and innocence. others have no underlying public 

policy and arise under such varyinG circumstances that no fixed conclusion 

should be required in every case--for example, the presumption of' marriage 

from com!!' -n reputation. In some cases, the 1872 draftsmen used the language 
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of presumptions to state merely the admissibility of evidence--for example, 

the presumption that the regular course of business has been followed 

merely indicates that evidence of a business practice or custom is admissible 

as evidence that the practice or custom was follmrcd on a particular occasion. 

Such provisions should not be continued in the statutes as presumptions. 

Section 1963 will be repealed. The provisions of former Section 1963 

that meet the criteria of presumptions in this article are recodified in 

Articles 3 and 4 of this chapter. 'l'he substance of other provisions of 

former Section 1963 has been continued in a variety of uays. The substantive 

meaning of some of these provisions has been incorporated into appropriate 

sections of the codes. See,~, CODE CIV. FRCC. § 2061. And others appear 

as maxims of jurisprudence in Pa..--t IV of the Civil Code. 

Section 607 is included in this chapter on presumptions to make clear 

that the provisions of former Section 1963 that are not continued in the 

statutes as presumptions are not continued as common la" presumptions either. 

In particular cases, of course, the jury may be permitted to infer the 

existence of a fact that would have been presumed under former Section 

1963. The repeal of these presumptions will not affect the prOcess of 

drauing inferences. Section 607 makes this clear. The repeal merely means 

that the presumed fact is not required to be found in all cases in which 

the underlying fact is established. 

Article 2. Conclusive Presumptions 

620. The presumptions in this article and all other presumptions decl~ 

to be conclusive by statute or rule of law are conclusive presumptions. 
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Section 1962 of the Code of Civil Procedure provides that the matters 

listed in that section are conclusive or indisputable presumptions. 

Subdivision 1 of Section 1962 has been characterized by the Supreme 

Court as virtually meaningless. People v. Gorshen, 51 Calo2d 716, 731, 

336 P.2d 492 (1959). Subdivision 6 of Section 1962 states a truism: that 

juc1Q:nents are conclusive when declared by la~l to be conclusive. Subdivision 

6 also contains a pleading rule relating to judgments that has no place in 

an article on presumptions. Subdivision 7 is merely a cross-reference 

section to all other conclusive presumptions declared by lau. 

Accordingly, this article con"Gains only the matters stated in subdivi

sions 2, 3, 4, and 5 of Section 1962. other statutes not listed in this 

article also provide conclusive presumptions. See, e.g., CIVIL CODE § 3440. 

There ~ also be a few nonstatutory conclusive presumptions •. See WITKIN, 

CALIFORNIA EVIDENCE § 63 (1958). 

Conclusive presumptions are not evidentiary rules so much as they are 

rules of substantive law •. Hence, the Commission has not recOllllllended any 

substantive revision of the conclusive presumptions contained in this article. 

621. Notwithstanding any other provision of lau, the issue of a wife 

cohabiting ,r1th her husband, who is not impotent, is indisputably presumed 

to be legitimate. 

Section 621 is a restatement of subdivision 5 of Code of Civil Procedure 

Section '962. 
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o 622. The facts recited in a lIritten instr=emo are conclusively 

presumed to be true as between the parties thereto; but this rule does 

not apply to the recital of a consideration. 

COlll-lENT 

Section 622 is a restatement of subdivision 2 of Code of Civil 

Procedure Section 1962. 

623. Ilhenever a party has, by his own declara'don, act, or omission, 

intentionally and deliberately led another to believe a particular thing 

true, and to act upon such belief, he cannot, in any litigation arising 

out of such declaration, act, or omiSSion, be permitted to falsify it. 

C OJ..jJ-IENr 

Section 623 is a restatement of subdivision 3 of Code of Civil 

Procedure Section 1962. 

624. A tenant is not permitted to deny the title of his landlord at 

the time of the commencement of the relation. 

COI-1MENT 

Section 624 is a restatement of subdivision 4 of Code of Civil 

Procedure Section 1962. 

Article 3. Presumptions Affecting the Burden of Producing Evidence 

630. The presumptions in this article and all other presumptions described 

by Section 603 are presumptions affecting the burden of producing evidence. 
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OONMENT 

Article 3 sets forth a list of presumptions, l'ecognized in existing 

la", that are classified here as presumptions affec~cin:; t'le burden of 

pro(~ucing evidenceo The list is no'o exhaustive. C;;;cer presumptions 

affecting the barden of producing evidence ~ be found in other codes. 

Others will be found in the common law. Specific statutes ,·Till classify 

some of these, but some must await classification by the courts. The list 

here, however, will eliminate any uncertainty as to t:,e proper classifica-

tion for the presumptions in this article. 

631. Money delivered by one 'Co another is prenumed to have been due 

to t~le latter. 

OOUMENT 

The presumption in Section 631 is a restatement of the presumption 

in subdivision 7 of Code of Civil Procedure Section 1963. 

632. A thing delivered by one to another is presumed to have belonged 

to the latter. 

COI.1MENT 

The presumption in Section 632 is a restatement of the presumption in 

subdivision 8 of Code of Civil Procedure Section 196:. 

633. An obligation delivered up to the debtor is presumed to have 

been :paid. 
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CONMENT 

1'be presumption in Section 633 is a restatemen-c of -ohe pres~lIIIPtion 

in subdivision 9 of Code of Civil Procedure Section 1963. 

634. A person in possession of an order on hills elf for the payment 

of money, or delivery of a thing, is presumed to have paid the money or 

delivered the thing accordingly. 

CCli-jMENT 

The presumption in Section 63h is a restatement of the presumption 

fOUDQ in Bubdivision 13 of Code of Civil Procedure Section 1963. 

635. An obligation possessed Qy the creditor is presumed not to have 

been paid •.. -

COMMENT 

The presumption in Section 635 is a common la1-r presumption recognized 

in "ohe California cases. Light v. Stevens, 159 Cal. 288, 113 Pac. 659 (1911). 

636. The payment of earlier rent or installments is presumed trom a 

receipt for later rent or installments. 

COHMENT 

The presumption in Section 636 is a restatement of a presumption in 

subdivision 10 of Code of Civil Procedure Section 1963. 

hiLl. 

637. The things which a person possesses are presumed to be owned by 
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'The :ores'.lIllption in 2ecticn 637 is a 'Ceet.atement. of a presumption fotmc 

in s~bdivision 11 of Code of Civil Procedure Section 1963. 

638. A person who exercises act.s of ownership over property is pre-

sUlilcd to be the owner of it" 

The presumption in Section 638 is a restatement of a presumption found 

in subdiviSion 12 of Code of Civil Procedure Section 1963. Subdivision 12 

of Code of Civil Procedure Section 1963 provides that a presumption of 

mmership arises from common reputation of ownership. This is inaccurate, 

hOlrever, for common reputation is not admissible to prove private title to 

property. Berniaud v. Beecher, 76 Cal. 394, 18 Pac. 598 (1888); Simons v. 

loyo Cerro Gordo Co., 48 Cal. App. 524, 192 Pac. 14l~ (1920). 

639. A judgment, when not conclusive, is presumed to correctly determ:'...,¥! 

or Get forth the rights of the parties; but there is no presumption that ~he 

facts essential to the judgment have been correctly determined. 

COliMENT 

The presumption in Section 639 is a restatement of the presumption 

found in subdivision 17 of Code of Civil Procedure Section 1963. The pre-

sump"tion involved here is that the judgment correctly determines that one 

party owes another money, or that the parties are divorced, or their marriage 

has been annulled, or any silIlilar ri~hts of the parties. The presumption does 

not appl,y to the facts underlying the judgment. For example, a judgment of 
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annulment is presumed to dete~'mine correctly that the marriage :ta void. 

Clari. v. City of Lus Angeleo, 187 CaL App.2d 192, 9 CaL rtlJvr. 913 (15'6u;. 

BuG the judgDlen:t may not be used to establish presumptively that one of the 

parties ,ras guilty of fraud as against some third party who is not bound by 

the judgment. 

In a few cases, a judgment may be used as evidence of the facts neces·· 

sarily determined by the judgment. See Revised Rule 63(20), (21.), and (21..5), 

But even in those cases, the judgments do not presumptively establish the 

facts determined; they are merely evidence. 

640. A writing is presumed to have been truly dated. 

CONMENT 

The presumption in this section is., tll9,~ as the presumption in 

subdivision 23 of Code of Civil Procedure S.~~on 1953. 

6410 A letter correctly addressed and properly mailed is presumed "to 

have been received in the ordinary course of mail. 

COMMENT 

The presumption in Section 641 is the same as the presumption in sub-

division 24 of Code of Civil Procedure Section 1953. 

642. A trustee or other person, whose duty it uas to convey real 

property to a particular person, is presumed to have actually conveyed to 

him when such presumption is necesGary to perfect title of such person or 

his successor in interest. 

, :;Ii 
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....... __ ._------- . 

COUI1ENT 

The presumption in Section 642 is the same as the presumption in 

sUJ<~ivision 37 of Code of Civil Procedure Section 1963. 

643. A deed or will or other llriting purporting to create, terminate, 

or affect an interest in real or personal property is presumed to be authentic 

when it: 

(1) Is at least 30 years old; 

(2) Is in such condition as to create no suspicion concerning its 

authenticity; 

(3) Was kept, or when found uas found, in a place ",here such writing, 

if authentic, would be likely to be kept or found; and 

(4) Has been generally acted upon as authentic by persons having an 

intcrest in the matter. 

COMMENT 

Section 643 is a restatement of the presumption found in subdivision 34 

of Code of Civil Procedure Section 1963. Al.though the Section 1963 statement 

of the Ancient Documents Rule requires the document to have been acted upon 

as if genuine before the presumption applies, same recent cases have not 

insisted upon this requirement. Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2Il 

404, 303 P.2d zr4 (1946); Estate of Nidever, 181 Gal. App.2d 367, 5 Cal. ~. 

343 (1960). The requirement that the document be acted upon as genuine is, 

in substance, a requirement of the possession of property by those persons 

who would be entitled to such possession UDder the document if it were 

genuine. See 7 WIGMORE, EVIDENCE <,)'3 2141, 2146; Tentative Recamnendation 
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tic'x~ion ar:d Content of Hritings), 6 CAL. LAW REVISION COMWN, REP., BEe. & 

STUDIES 101, 135-137. Giving the f~cient Documents Rule a presumptive effect, 

i.e., re~uiring a finding of the authenticity of an ancient document, seems 

jus·~ified when it is a dispositive instrument and the persons interested in 

the ruatter have acted upon the instrument for a period of at least 30 years 

as if it were genuine. Evidence 1Thich does not arise to this strength ~ 

be sufficient in particular cases to warrant an inference of genuineness and 

thUG justify the admission of tbe document into evidence, but the presumptio~ 

should be confined to those cases 1There the evidence of genuineness is not 

likely to be disputed. See 7 WIG!.:OIill, EVIDENCE 605. Accordingly, Section 

643 limits the presumptive application of the Ancient Documents Rule to 

dispositive instruments. 

644. A book, purporting to be printed or published by public authority, 

is presumed to have been so printed or published. 

The presumption in Section 644 is a restatement of the presumption in 

subdivision 35 of Code of Civil Procedure Section 1963. 

645. A book, purporting to contain reports of cases adjudged in the 

tribunals of the state or country "bere the book is published, is presumed 

to contain correct reports of such cases. 

3e~~ion 645 is a restatement of the presumption found in subdiviSion 

36 of Code of Civil Procedure Section 1963. 
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646. Res ipsa loquitur is a presumption arfectinJ the burden of 

producing evidence. 

COJ.H·lENT 

The California courts have characterized the doctrine of res ipsa 

loquitur as an inference, not a presumption. Hardin v. San Jose City Lines, 

41 Cal.2d 432, 436, 260 P.2d 63 (1953)("while same of the earlier decisions 

in the State used the word 'presumpoGion' in discussing the effect of res 

ipsa lo~uitur, it is now settled that the doctrine raises an inference of 

neeligence and not a presumption "). Despite this characterization of the 

doctrine, the courts have also held that if the requisite facts are found 

that give rise to the doctrine, the trier of fact is required to find the 

defendant guUty of negligence unless the defendan-t comes forward with suf'

ficient evidence to sustain a finding that he Was no';; guUty of negligence. 

Burr v. Sherwin-Williams Co., 42 Cal.2d 682, 268 P.2cl 1041 (1954). Accord

ingly, the doctrine in fact gives rise to a presumption affecting the burden 

of producing evidence as that kind of presumption has been defined in these 

statutes. 

As the doctrine of res ipsa lo~uitur precisely fits the description 

of a presumption affecting the burden of producing evidence as defined in 

Sections 603 and 604, the doctrine has been placed in Section 646 among 

the specific presumptions of this class. 
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.Article 4. Pres1.!!!lPtions P.ffectiIlg the Burden of Proof' 

660. The presumptions in this article and aJ.l other presumptions 

described by Section 605 are presumptions affectinG the burden of proof. 

COl·fi.rENT 

In many cases it will be difficult to determine whether a particular 

presumption is a presumption affecting the burden of proof or a presumption 

affecting the burden of produciIlg evidence. To avoid uncertainty, it is 

desirable to classify as many presumptions as possible. Article 4, therefore. 

lists several presumptions found in existing law that are to be regarded as 

presumptions affecting the burden of proof. The list is not exclusive. 

661. A child of a woman who is or has been married. born during the 

marriage or within 300 days after the dissolution thereof, is presumed to 

be a legitimate child of that marriage. This presumption may be disputed 

only by the husband or wife. or the descendant of one or both of t~or by 

the people of the State of California in a criminal action brought under 

Section ZlO of the Penal Code. In a civ;\.l action, the presumption ~ be 

:rebutted on:Qr by clear and convincing proof. 

COMMENT 

Section 661 contains the substance of Sections 194 and 195 of the Civil 

Code and subdivision 31 of Code of Civil Procedure ',ection 1963 as these 

sections have been interpreted by the courts. 

Civil Code Section 194 provides a presumption of legitimacy for children 

born l-lithin ten months after the dissolution of a marriage. The courts have 
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C said that the ten-month period referred to is actually 300 days. Estate of 

McNamara, 181 Cal. 82, 1.83 Pac. 552 (1919). Hence, tlle more accurate time 

c 

period has been substituted ~or the ten-month period re~erred to in Section 194. 

As under existing 1a,!, the presumption may be overcome only by clear and 

convincing evidence. Kusior v •. Silver, 54 Cal.2d 603, 7 Cal. Rptr. 129, 354 

P.2C 657 (1960). 

662.. The owner o~ the legal title to property is presumed to be the 

OI'mer o~ the full bene~icia1 title. This presumption may be rebutted only 

by clear and convincing proo~. 

COlofMENT 

Section 662 expresses a common law presumption recognized in existing 

case law. Under the California cases, the presumption may be overcome only 

with clear and convincing evidence. Olson v. Olson, 4 Cal.2d 434, 437, 49· 

P.2cl. 827 (1935); Rench v. McMullen, 82 Cal. App.2d 872, 187 P.2d 11l (1947). 

663. A ceremonial marriage is presumed to be valid. 

COH!.mNT 

Section 663 expresses a common law presumption recognized in existing 

California cases. Estate of Heusen, 173 Cal. 448, 160 Pac. 548 (1916); 

Wi1c~ v. Wilcox, 171 Cal. 770,155 Pac. 95 (1916); Freeman S.S. v. Pillsbury, 

112 Fed.2d 321 (9 Cir. 1949). 

664. A person acting in a public office is presumed to have been 

C recrularly appointed or elected to it. 

.... L...-__________ _ 
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Ceil·IENT 

Section 664 is a restatement of subdivision l!~ of Cocle of Civil 

Procedure Section 1963. 

665. ,/hen official action has been taken, it is presumed that all 

prere~uisites to sucb action have been taken. 

COlll~ 

Section 665 is a restatement of tbe presumption arising under tbe 

provisions of subdivisions 15 and 33 of Code of Civil Procedure Section 

196J. Under tbis presumption, wben an ordinance has been adopted, when a 

ta;, assessment has been made, wben bonds have been issued, and when any 

other official action has been taken that depends for its validity on the 

taking of some prior action required by law, the presumption places the 

burden of proof on the party asserting tbe invalidity of the official 

action to establisb that the necessary prere~uisite steps \Tere not taken. 

Thus, wbere an arrest bas been made, in tbe absence of evidence to tbe 

contrary, it will be presumed that the arrest was pursuant to a warrant. 

People v. Farrara, 46 Cal.2d 269, 294 P.2d 23 (1956); People v. l!eard, 46 

Cal.2d zr8, 294 P.2d 29 (1956); People v. Citrino, 1~6 Cal.2d 284, 294 P.2d 

32 (1956). However, the burden of proof thus placed on the party asserting 

the invalidity of an arrest may be satisfied by proof tbat tbe arrest was 

without a warrant, in which case the party claiming tbe arrest was valid 

must shml that there was probable cause for the arrc:s'C. Badillo v. Superior 

Court, 46 Cal.2d 269, 294 P.2d 23 (1956); Dragna v. ~1lite, 45 Cal.2d 469, 

471, 289 P.2d 428 (1955)("Upon proof ••• [of arrest '\litbout process] the 

burden is on the defendant to prove justification for tbe arrest."). 
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666. Any court of this State or the United States, or a:ny court of 

general jurisdiction in a:ny other state or nation, or a:ny judge of such a 

court, acting as such, is presumed to have acted in the la,r.rul exercise of 

its jurisdiction. This presumption applies only "hen the act of the court 

or judge is under collateral attack. 

COMMENT 

Section 666 is a restatement of the presumption in subdivision 16 of 

Code of Civil Procedure Section 1963. Under existing lau, the presumption 

applies only to courts of general jurisdiction. The presumption has been 

held inapplicable to a superior court in California llhen acting in a special 

or limited jurisdiction. Estate of Sharon, 179 Cal. 447, 177 Pac. as3 (1918). 

The presumption has also been held inapplicable to courts of interior juris

diction. Santos v. Dondero, 11 Cal. App.2d 72D, 54 P.2d 764 (1.936). There 

is no reason to perpetuate this distinction insofar as the courts of 

California and of the United States are concerned. California's municipal 

and justice courts are served Qy able and conscientious judges and are no 

more likely to act beyond their jurisdiction than are the superior courts. 

Moreover, there is no reason to suppose that a superior court or a federal 

COUl't is 1.ess respectful of its jurisdiction wben acting in a limited 

capacity (for example, as a juvenile court) than it is "ben acting in arry 

other capacity. Section 666, therefore, applies to a:ny court or judge of 

arry court of California or of the United states. Go far as otber states 

are concerned, the distinction uill still be applicable, and the presumption 

"ill apply only to courts of general jurisdiction. 
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661. A person not heard from in seven years is preslJ!Iled to be dead.. 

COIR4ENT 

This presumption formerly appeared in subdivision 26 of Code of Civil 

Procedure Section 1963. 
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AMENDMENl'S AND REPEALS OF EXISTTIIG STAT1Jl'ES RillJ'.TING TO BURDEN OF 

PRODUCING EVIDENCE, BURDillf OF PROOF, AND PIillSUMP:rIONS 

Several sections of the Civil Code and Code of Civil Procedure contain 

provisions that are inconsistent l'Tith or are superseded by the statute pro-

pOGcd in the Commission's Tentative Recommendation relating to the burden 

of producing eVidence, the burden of proof, and presumptions. These sections 

should be revised or repealed to conform to the Tentative Recommendation. In 

some instances, the appropriate adjustment requires the addition of new sections 

to either the Code of Civil Procedure or the Civil Code. 

Set forth below is a list of sections that should be added, amended, or 

repealed in light of the COIDIIlission' s Tentative Recommendation. In a few 

instances the revision recommended is sell-explanatory. ~!here it is not, a 

comment appears explaining the reason for the proposed adjustment. 

Civil Code 

Section 164.5. The followinc new section should be added to the Civil 

Cocle: 

164.5. Subject to the othel' presumptions stated in this chapter, all 

prolXlrty acquired during marriage is presumed to be community property of 

that marriage. This presumption may be overcome only by clear and convincing 

proof. This pres~ion does not aPl?~ to any property to uhich legal or 

equitable title is held by a person at the time of his death if the marriage 

durin!, ~Thich .the property '\Tas acquired was terminated by divorce more than 

four years prior to such death. 
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This section states existulG ~ecisional and statutory law. The pre sump-

tion stated in the first sentence is established by a number of California 

cases. It places upon the person aGserting that any property is separate 

property the burden of proving that it was acquired by gift, devise, or 

descent, or that the consideration civen for it was separate property, or 

that it is personal injury damages, or that for same other reason the 

property is not community property. E.g., Hozan v. Rozan, 49 Cal.2d 322, 

317 P.2d 11 (1957); Meyer v. Kinzer, 12 Cal. 247 (1059). See Continuing 

Education of the Bar, THE CALIFORNIA FAMILY LAWYER § 4.8 (1961). 

The second sentence also states existing case lau. ~ Estate of Rolls, 

193 Cal. 594, 226 Pac. 608 (1924); I1eyer v. Kinzer, supra. 

'!he third sentence states the apparent effect of subdivision 40 of Code 

of Civil Procedure Section 1963. The meaning of subdivision 40, however, is 

not clear. See 4 WITKIN, S\JMMARY OF CALIF<!lNIA IAU 2733 (1960); Note, 43 

CALIF. L. REV. 687, 690-691 (1955). 

Sections 193, 194, and 195 provide: 

193. LEGITIMACY OF CHILDREN BORN IN WEDLOCK. All children born in 

wedlock are presumed to be legitimate. 

194. All children of a wcman ;rho has been married, born within ten 

mon·~hs after the dissolution of the marriage, are presumed to be legitimate 

children of that marriage. 

195. The presumption of legitimacy can be disputed only by the people 

of the State of California in a criJ:ninal action brought 1.Ulder the provisions 

of Section 270 of the Penal Code, or the husband or ,life, or the descendant 
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of one or both of them. Illegitimacy, in such case, may be proved like 

any other fact. 

Sections 193, 194, and 195 should be repealed. They are superseded 

by the more accurate statement of -ohe presumption in Evidence Code Section 

661. 

Sections 3544-3548. The follo;Ting new sections should be added to 

the Civil Code: 

3544. A person intends the ordinary consequences of his voluntary act. 

3545. Private transactions are fair and regular. 

3546. Acquiescence follo;red from a belief that the thing acquiesced in 

was conformable to the right or fact. 

3547; Things happen according to the ordinary course of nature and the 

ordinary habits of life. 

3548; A thing continues to exist as long as is usual iTith things of 

that nature. 

COl-jJl\ENT 

Sections 3544-3548 restate the provisions of subdivisions 3, 19, 27, 28t 

and 32 of former Code of Civil Procedure Section 1963. These provisions have 

been relocated among the maxims of jurisprudence. These maxims are not 

intended to qualify any substantive provisions of la", but to aid in their 

jus"c application. CI'lIL CODE § 3509. 
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c Code of Civil Procedure 

Section 1826 provides: 

1826. THE DEGREE OF CERTAINTi REQUIRED TO ESTfJ3LISH FACTS. The law 

does not require demonstration; that is such a deGree of proof as, excludiog 

possibility of error, produces absolute certainty; because such proof is 

rarely possible. MOral certainty only is require~ or that degree of proof 

which produces conviction in an unprejudiced mind. 

CONMENr 

Section 1826 should be repealed. It is an inaccurate description of 

the normal burden of proof. 

Section 1833 provides: 

c 1833. Prima. facie evidence is that which suffices for the proof of a 

particular fact, until contradicted and overcome by other evidence. For 

eY~le: The certificate of a ~ecording officer is prima facie evidence 

of a record, but it IIIB¥ af'terl;ards be rejected upon proof that there is 

no such record. 

CONNENl' 

Section 1833 should be repealed. It is inconsistent ~lith Evidence Code 

Section 602. 

Section 1847 provides: 

1847. WITNESS PRESUMED TO SPEAK THE TRUl'H. P. l1itness is presumed to 

speak the truth, This presumption, however, IIIB¥ be repelled by the uumner 

C in vhich he testifies, by the character of his testimony, or by evidence 
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arfecting his character ror truth, honesty, or intecrity, or his motives, 

or 'uy contradictory evidence; and the jury are the e::clusive judges of his 

credi"ility. 

COllMENl' 

Section 1847 should be repealed. It is inconsistent with the definition 

or a presumption in Evidence Code Section 600. The right of a party to 

attack the credibility or a witness by any evidence relevant to that issue 

is assured by Revised Rule 20. 

Section 1867 provides: 

1867. MATERIAL ALLEGATION ONLY TO BE PROVED. None but a material 

allegation need be proved. 

COMlI!E:lf.r 

Section 1867 is based on the obsolete theory that same allegations are 

neceosary that are not material, i.e., essential to the claim or defense. 

CODE CIV. FROC. § 463. Section 1867 provides that only the material allega-

tions need be proved. As the section is obsolete it should be repealed. 

Section 1869 provides: 

1869. AFFIRMATIVE ONLY TO BE PROVED. Each party must prove his own 

affirmative allegations. Evidence need not be given in support of a negative 

allegation, except when such negative allegation is an essential part of the 

statement or the right or title on lThich the cause or action or defense is 

founded, or even in such case when the allegation is a denial of the existence 

or a document, the custody or 'rhich belongs to the opposite party. 

-48-
§ J.847 
§ 1867 
§1869 

------- ------------------------------------'" 



c 

c 

c 

I 

Section .l869 shouJ.d be repealed. It is inconsistent ",ith and super-

seded by Sections 500 and 5l0. troreover, it is an inaccurate statement of 

the manner in which the burden of proof is a1.1.ocated under existing law. 

Section 1908.5.· A nel>' section should be added to the Code of Civil 

P-J,'ocedure to read: 

1908.5. When a judgment or order of a court is conclusive, the Jud8ment 

or order must be a1.1.eged in the pleadings if there be an opportunity to do 

so; if there be no such opportunity" the judgment or order may be used as 

evidence. 

This is a new section that recodifies the rule of pleading stated in 

subdivision 6 of Section 1962 of the Code of Civil Procedure. See the Comment 

to Section 1962. 

Sections 1957, 1958, 1959,1960, and 1961 provide: 

1957. INDIRECT EVIDENCE CIASSIFIED. Indirect evidence is of two kinds: 

1 •. tnferencesj and, 2. presumptions. 

1958. INFERENCE DEFINED. l'.n inference is a <"-eduction which the reason 

of the jury makes from the facts proved, without an express direction of 

1a" to that effect. 

1959 •. PRESUMPTION DEFINED. A presumption is a deduction which the law 

expressly directs to be ,made from particular facts. 
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3. lfuenever a party has, by his own declaration, act, or emission, 

inter.-i;j.onall.y and deliberately led another to believe a particular thing 

true, and to act upon such belief, he cannot, in any litigation arising 

ou'~ of such declaration, act, or omission, be permitted to falsify it; 

4. A tenant is not permitted to deny the title of his landlord at 

the t:iJne of the commencement of the relation; 

5. Notwithstanding any other provision of lall, the issue of a vife 

cohabiting with her husband, ~lho is not impotent, is indisputably presumed. 

to be legitimate; 

6. The judgment or order of a court, when declared by this code to 

be conclusive; but such judgment or order must be aJ.leged in the pleadings 

if there be an opportunity to do so; if there be no such opportunity, the 

jud~t or order may be used as evidence; 

7. Any other presumption which by statute is expressly made conclusive~ 

COUMENT 

Section 1962 should be repealed. 

Subdivision 1 should be repealed because it "has little meaning, either 

as a rule of substantive lall or as a rule of evidence •••• " People v. 

Gorshen, 51 Cal.2d 716,731, 336 P.2d 492 (1959). 

Subdivisions 2, 3, 4, and 5 are superseded by Evidence Code Sections 

621-624. 

The first clause of subdivision 6 states a meanine;less truism: that 

Juiizments are conclusive when declared by law to be conclusive.. The pleading 

rule in the next two clauses has been recodified as Section 1908.5 of the 

Code of Civil Procedure. 

Subdivision 7 is merely a cross-reference section to all other con

clusive presumptions declared by lau. 
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section 1963 provides: 

1963. A11 other presumptions are satisfactory, if uncontradicted. 

They are denominated disputab1e presumptions, and may be controverted by 

other evidence. The fo11owing are of that kind: 

1. That a person is irmocent of crime or wrong; 

2. That an un1awful. act ~las done with an un1aufuJ. intent; 

3. That a person intends the ordinary conserauence of his vo1untary act; 

4. That a person takes ordinary care of his mm concerns; 

5. That evidence ~Ti1fu11y suppressed wou1d be adverse if produced; 

6. That higher evidence wou1d be adverse from inferior being produced; 

7. That money paid by one to another ~ras due to the 1atter; 

8. That a thing delivered by one to another belonged to the latter; 

9. That an ob1igation delivered up to the debtor has been paid; 

10. That former rent or instaJJ.ments have been paid >Then a receipt for 

1ater is produced; 

11. That things which a person possesses are mmed by him; 

12. That a person is the owner of property from exercising acts of 

o;mership over it, or from common reputation of his OImership; 

13. That a person in possession of an order on himse1f for the payment 

of money, or the delivery of a thing, has paid the money or delivered the 

thing according1y; 

14. That a person acting in a public office ~ras regularly appOinted 

to it; 

15. That officia1 duty has been regularly performedj 

16. That a court or judge, acting as such, whether in this State or 

any other state or country, ~ras acting in the lawful. exercise of his 

jurisdiction; 
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c 17. That a judicial. record, "hen not conc1usive, does stil.l. correctJ.y 

determine or set forth the rights of the parties; 

18. That aJ.l. matters wi thin an issue "ere l.sid before the jury and 

pas3ed upon by tllem; and in 1ike manner, that aJ.l. matters "IIithin a submis-

sion to arbitration were l.aid before the arbitrators and passed upon by them; 

19. That private transactions have been fair and reBUl-ar; 

20. That the ordinary course of business has been followed; 

2J.. That a promissory note or bill of exchanGe uas given or endorsed .I , 
for a sufficient consideration; 

22. That an ehdorsement of a negotiabl.e promissory note or bil.l. of 

exchange was _e at tlle time and pl.ace of making the note or bil.l.; 

23. That a ~lX'iting is trul.y dated; 

c 24. That a 1etter duJ.y directed and mailed uas received in the regular 

course of the ~1; 

25. Identity of person fran identity of name; 

26. That a person not heard fran in seven years is dead; 

27 • That acquiescence followed fran a beUef that the thing acquiesced 

in uas conformab1e to tlle right or fact; 

28. That things have happened according to the ordinary course of 

nature and the ordinary habits of Ufe; 

29. That persons acting as copartners have entered into a contract of 

copartnership; 

30. That a man and VClIIIaIl deporting themse1ves as llusband and wife 

have entered into a 1awfUl contract of marr~; 

31.. That a chil.d born in l.aui'u1 wed.l.ock, there being no divorce fran 

c bed and board, is 1egitimate; 
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c 32. That a thing once proved to exist continueG as long as is usual 

",ith things of that nature; 

33. That the law has been obeyed; 

34. That a document or writill{l more than 30 yero's old is genuine, 

",hen the same has been since generally acted upon as csenuine, by persons 

having an interest in the question, and its custody has been satisfactorily 

explained; 

35. That a printed and published book, purporting to be printed or 

published by public authority, was so printed or published; 

36. That a printed and published book, purpor"i;ing to contain reports 

of cases adjudged in the tribunals of the State or country 'There the book 

is published, contains correct reports of such cases; 

37. That a trustee or other person, whose duty it ~laB to convey real 

<=: property to a particular person, has actually conveyed to him, when such 

presumption is necessary to perfect the title of such person or his successor 

in interest; 

38. The uninterrupted use by the public of land for a burial ground, 

for five years, with the consent of the owner, and uithout a reservation of 

his rights, is presumptive evidence of his intention "(;0 dedicate it to the 

public for that purpose; 

39. That there was a good and sufficient consideration for a written 

contract; 

40. That property owned at the time of death by a person who bad been 

divorced from his or her spouse more than four years prior thereto was not 

community property acquired during marriage with such divorced spouse, but 

c is his or her separa.te property. 
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COHMENr 

Section 1963 should be repealed. Many of the presumptions listed 2~~ 

classified and restated in the Evidence Code. other provisions have been 

recodified as maxims of jurisprudence in Part IV of the Civil Code. Others 

are not continued at all. In the table below is given the disposition of 

each subdivision. Following the table are comments indicating the reasons 

for repealing those provisions that are not continued, 

Section 1963 
(subdivision) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(1) 

(8) 

(9) 

(lO) 

(ll) 

(12) 

(13) 

(14) 

(15) 

(16) 

(11) 
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Superseded by 

Proposed Evidence Code Section 520 

Not continued 

2roposed Civil Code Section 3544 

Proposed Evidence Code Section 521. 

Not continued 

Not continued 

Proposed Evidence Code Sectior.. 6:;1 

Proposed Evidence Code Section 6S'2 

Proposed Evidence Code Section 63~ 

Proposed Evidence Code Section 636 

Proposed Evidence Code Section 631 

Proposed Evidence Code Section 638 

Proposed Evidence Code Section 634 

Proposed Evidence Code Section 664 

Proposed Evidence Code Section 665 

Proposed Evidence Code Section 666 

Proposed Evidence Code Section 639 

§196.3 



• 
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Section 1963 
(subdivision) 

(18) 

(19) 

(20) 

(21) 

(22) 

(23) 

(24) 

(25) 

(26) 

(27) 

(28) 

(29) 

(30) 

(31) 

(32) 

(33) 

(34) 

(35) 

(36) 

(37) 

(38) 

(39) 

(40) 
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,Superseded by 

Not continuec. 

Proposed Civil Code Section 3545 

Not continued 

Commercial Code Sections 3306,3307, 
and 3408 

Not continued 

Proposed Evidence Code Section 640 

Proposed Evidence Code Section 641 

Not continued 

Proposed Evic1.ence Code Section 667 

Proposed Civil Code Section 3546 

Proposed Civil Code Section 3541 

Not continued 

Not continued 

Proposed Evidence Code Section 661 

Proposed Civil Code Section 3548 

Proposed b'vidence Code Section 665 

Proposed Evidence Code Section 643 

Proposed Evidence Cede Section 644 

Proposed Evidence Code Section 645 

Proposed Evidence Code Section 642 

Not continued 

Unnecessary--Duplicates Civil Code 
Section 1614 

Proposed Civil Code Section 164.5 



• 

Subdivision 2 is not continued because it has been a source or error 

ane, confusion in the cases. An ins°i;ruction based upon it is error whenever 

specific intent is in issue. People v. Snyder, 15 Cal.2d 706, 104 P.2d 639 

(1940); People v. Maciel, 71 Cal. App. 213, 234 Pac. 877 (1925). A person's 

intent may be inferred from his actions and the surrounding circumstances, 

and an instruction 'b:) that effect may be given. People v. Besold, 154 Cal. 

363, 97 Pac. 871 (1908). 

Subdivisions 5 and 6 are not continued because, despite Section 1963, 

there was no presumption of the soro;; stated. The "presumptions" merely 

indicated that a party's evidence should be viewed vith distrust if he 

could produce better and that unfavorable inferences should be drawn from 

the evidence offered against h:iln if he faUed to deny Ql' explain it. A 

party's faUure to produce evidence could not be ttli'ned into evidence 

SGainst him by reliance on these presumptions. Hampton v. Rose, 8 Cal. 

App.2t:. 447, 56 P.2d 1243 (1935); Girvetz v. Boys' IJru'J.et, Inc., 91 Cal. 

App.2d 827, 206 P.2d 6 (1949). The substantive effect of these "preSump_ 

tiona" is stated more accurately in Section 2061 of the Code of Civil 

Procedure. 

Dubdivision 18. No case has been found where this subdivision has bad 

any effect. The doctrine of res judicata determines the issues concluded 

bet;reen the parties without regard '.;0 this presumption. Parnell v. Hahn, 

61 Cal. 131, 132 (1882)("And the judgment as rendered ••• is conclusive 

upon all questions involved in the action and upon ;rhich it depends or upon 

matters which, under the issues, miGht have been litiGated and decided in 

the case"). 
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Subdivision 20. The cases have used this "prer:lULlption" merely as a 

justification for holding that eviuence of a business custom "ill sustain 

a finding that the custom ,ras follOlred on a particular occasion. ~ 

American Can Co. v. Agricultural Insur. Co., 'Zl Cal. App. 647, l50 Pac. 

996 (l9l5); Robinson v. Puls, 26 Cal.2d 664, l7l P.2d 430 (l946). Revised 

Rule 49 provides for the admissibility of business custom evidence to prove 

tha'o the custom llas followed on a particular occasion. There is no reason 

to com;pel the trier of fact to find that the custom "as followed by applying 

a presumption. The evidence of the custom ~ be stronG or lleak, and the 

trier of fact should be free to decide whether the custom ,ras followed or 

not. No case has been found givinG a presumptive effect to evidence of a 

business custom under subdivision 20. 

Subdivision 22. The purpose of subdivision 22 appears to have been to 

cOllIJ?el an accommodation endorser to prove that he endorsed in accommodation 

of a subsequent party to the instrument and not in accommodation of the 

mal~er. See,~, Pacific POl'tland Cement Co. v. Reinecke, 30 Cal. App. 

50l, l58 Pac. 104l (191.6). The liability of accommodation endorsers is 

nOl, :fully covered by the Commercial Code. Accommodation is a defense 

which must be established by the defendant. COMM. c.S§ 3307, 34l5(5). 

Hence, subdiviSion 22 is no longer necessary. 

Subdivision 25. Despite subdivision 25, the California courts have 

refused to apply the presumption of identity of person from identity of 

of name .rhen the name is common. E.g., People v. Hong Sang LS, 3 Cal. 

App. 22l, 224, 84 Pac. 843 (l906). The matter should be left to inference, 

for the strength·.af the inference "ill depend in particular cases on whether 

the name is common or unusual. 

-58-



• 

c 

c 

c 

Subdivision 29 has been cited but once in its 92-year history. It 

is tuUlecessary in light of the doctrine of ostensible authority. 

Subdivision 30, in effect, declares that a marriage lIill be presumed 

froLl proof' of cohabitation and repute. Pulos v. Pulos, 140 Cal. App.2d 

913, 295 P.2d 907 (1956). Because reputation evidence may sometimes 

strongly indicate a marriage and at other times fail to do so, requiring 

a finding of "a marriage frClll proof of such rElllUto.tion is unwarranted. The 

cases have sometimes refused to apply the presumption because of the 

weakness of the reputation evidence relied on. Estate of Ealdwin, 162 

Cal. 471, 123 Pac. 267 (1912); Cacioppo v. Triangle Co., 120 Cal. App. 2d 

281, 260 P.2d 985 (1953). Disconti~uance of the presumption will not 

affect the rule that the existence of a marriage may be inferred from 

proof of reputation. White v. Hhite, 82 Cal. 427, 23 Pac. 276 (1890) 

("cohabitation and repute do not mate a marriage; they are items of evidence 

from ,rhich it may be inferred that a marriage has been entered into"). 

Subdivision 38 has not been o.pp1ied in its 92-year history. The 

substantive law relating to implied dedication and dedication by prescrip-

tion makes the presumption unnecessary. See \{ITKIN, SUMMARY OF CAI.:tFCRNIA 

IN! 882-886 (7th ed. 1960). 

Section 1981 provides: 

1981. EVIDENCE TO BE PRODUCED BY WHOM. The party holding the 

affirmative of the issue must produce the evidence to prove it; therefore, 

the burden of proof lies on the party who would be defeated if no evidence 

were given on either side. 

COMMENT 

Section 1981 should be repealed. It is superseded by Sections 500 and 

510. 
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i:>ec"Cion 2061 shuulu oe r'evise(, 'co read: 

2061. [J'!,~ -JIDlGgg •. QIP ··J;&IP:g~ - QIP-~'I];lIDigg ,->l'Jl! - 'l,'g->lg-W~Y~g];l-gg 

g~:AIN-pgI~gTl The jury, subject to the control of the court, in the 

cases specified in this code, are the judges of the effect or value of 

evidence addressed to them, except 1rhen it is declared to be conclusive. 

They are, h01'leVer, to be instructec1. by the court on all proper occasions: 

1. That their power of judging of the effect of evidence is not 

arbitrary, but to be exercised ,rith legal discretion, B...'ld in subordination 

to the rules of evidence; 

2. That they are not bound to decide in conformity l.fith the declara

tions of any number of witnesses, Irhich do not produce conviction in their 

minds, against a less number [el'-eaaiBst··a-lll'eS\II!Ili;ieB] or other evidence 

satisfying their minds; 

3. That a witness false in one part of his testimony is to be distTusteq 

in others; 

4. That the testimony of an accomplice ought to be viewed with 

distrust, and the evidence of the oral omission of e party uith caution; 

5 • [~Ral;-iUl-dvU"eases -i;l;.e -e""liosaU",e -sf -i;se- iss\l.e-l!i\l.st-se-lll'SVea, 

QR~-wl;.eE-tl;.e-eviileEee-is-eeEtl'ailietepY-tke-aeeisieB-a\l.st-se-BaSe-aeae!'iliR8 

tQ-tl;.e-llPe~eEile!'aaee-ef-tl;.e-eviQeEee7-tRat-iE-el'i!!iiBal-eases-g\l.i~t-l!i\l.8t-ep. 

esta1;~isl;.eQ-BeyeEQ-a-l'ea8eaae~e-ile\l."i;~) That the burden of proof rests on 

the party to 'WhClll it is assigned by. statute or rule of lal'r, informing the 

jury "hich party that is; and ~Then the evidence is contradictory, or if 

not contradicted might nevertheless be disbelieved by them, that before they 

find in favor of the party \'Tho bears the burden of pToof they must be 

persuaded by a_preponderance of the evidence, by clear and convincing 

evidence, or beyond a reasonable doubt as the case may be; 
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6. That eviuence is to 'be es\,:ima.-.;ed n01; only by its o;m intr1.osic 

weicht, but also according to the evidence which it is in the power of one 

side to produce and the other to con'Lradict; and, t:,erefore, 

7. That if weaker and less satisfactory evidence is offered, when 

it appears that stronger and more satisfactory was 1Iithin the power of 

the party, the evidence offered should be viewed 'Ii th distrust, and that 

inferences unfavorable to a party may be drawn from any evidence or facts 

in the case aga1.ost him vhen such party has failed to explain or deny such 

evidence or facts by his testimony or has wilfully suppressed evidence 

relating thereto. 

COJ·[·iENT 

Subdivision 5 has been revised in the light of p~oposed Chapter 2 

(con:mencing "ith Section 510). Subdivisions 6 and 7 state in substance 

the meaning that has been given to the presumptions formerly appearing in 

subdivisions 5 and 6 of Code of Civil Procedure Section 1963, 
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