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c #34(L) 3/13/64 

Memorandum 64-18 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Article III. 
Presumptions) 

The Commission's decisions relating to presump-cions may be summarized 

as follows: Presumptions are to be classified as Horgan presumptions or 

Thayer presumptions. The staff was directed to consider "hether some 

Morgan presumptions might be drafted as statements of the burden of proof. 

The following matters were classified as Morgan presumptions: 

1. That the owner of the legal title to property is also the 

owner of the full beneficial title. ~his presumption must 

be overcome by clear and convincing proof'. 

2. That a child born of a woman who has been married, born 

c during the marriage or within 10 months after its dissolution, 

is the legitimate child of that marriage. 'Ihis presumption 

may be attacked only b;- the husband or llife or the descendant 

of either or by the people in a prosecution under Penal Code 

Section zrO. The presumption may be o'lercome only by clear 

and convincing proof. 

3. That a ceremonial marriage is valid. 

4. That a person acting in a public office was regularly appointed 

to it. 

5. That a court, or judge of any court, of this State or the 

United states, or a court of general jlrrisdiction, or a judge 

of such COUFG, in any other State or nation, acting as such, 

c was acting in the lalrl'ul exercise of 1"05 jurisdiction. 
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c The following matters have bee,"" classified as a:!":!"ecting the burden 

of proof, but the staff does not propose to draft -;;hem as presumptions 

because they do not appear to arise from the proof of some other fact 

(which the definition of a presumption requires): 

6. That a person is innocent of crime or \,",ongdoing. 

7. That a person exercises ordinary care for his own concerns. 

8. That a written contract or other instrument is supported by 

adequate consideration. 

The following matters have been classified by the Commission as Thayer 

presumptions: 

1. That money delivereCl oy one to another 1'las due to the latter. 

2. That a thing deliverec~_ up by one to another belonged to the 

C latter. 

C 

3. That an obligation delivered up to the debtor has been paid. 

4. That a person in possession of an order on himself for the 

payment of money, or the delivery of a thing, has paid the 

money or delivered the thing accordinGly. 

5. That an obligation possessed by the creditor has not been paid. 

6. That earlier installments have been paid "hen a receipt for 

lat~ is produced. 

7. That things ~lhich a person possesses a:ce Olmed by him. 

8. That a person is the owner of property from exercising acts of 

ownership over it. 

9. That a judicial record, when not conclusive, does still correctlY 

determine or set forth the rights of -Ghe parties. 

10. That a writing is truly dated. 
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11. That a trustee or other person, whoSG duty it "as to convey 

real property to a par":;icular person has actually conveyed 

to him, when such a presumption is necessary to perfect title 

of such person or his successor in iaoerest. 

F:com these determinations by the Commission, a pattern seems to be 

emerGing. In Thayer's Preliminary 'b'eatise on Evidence, pages 314-326, he 

e:;,.'plains presumptions as follows: Hatter, logically eVidential, is 

received as evidence--but only prima facie--of some fact. Over the course 

of years the conclusionary fact is found to be true so frequently that the 

process of reasoning is cut short, and a fixed rule is adopted. The fixed 

rule, however, is merely a preliminary assumption in the absence of any 

contrary evidence. "Presumption, assumption, takinG for Granted, are 

simply so many names for an act or process which aids and shortens inquiry 

an,: argument." (At page 315.) Afi;er several illustrations of this process 

he sums up "t;he matter as follows: 

Many facts and groups of fact often re Clll' , and ,.,hen a 
body of men with a continuous tradition has carried on 
for some length of time this process of reasoning upon 
facts that often repeat themselves, they cut short the 
process and lay down a rule. To such facts they affix, 
by a general declaration, the character and opera"i;ion 
which common experience has assigned to them. . • • 

In this way, through rules of presump"oion, vast 
sections of our law have accumulated. H is thus, 
especially, that Lord ~'ansfield and others couspired with 
the merchants, and transferred their usages into the law. 
[At pages 326-27.J 

"'he matters we have described as Thayer presUlUrr:Oions seem to fit this 

description. The conclusions statec" in each presumption are conclusions 

that one would ordinarily assume to oe true in the absence of any contrary 

evie.ence. The underlying inference is fairly stronG. The presumption, 
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c therefore, seems to be adopted in order to cut short argument over the 

matter and to facilitate disposition of the pending cause. 

Horgan, however, views a presunption as an expression of public policy. 

If the policy is strong enough to "arrant a compelle(1 verdict in the 

absence of contrary evidence, it should be strong enough to survive the 

in~J-,oduction of unbelieved contrary evidence. It shculd also be strong 

I 
enoUGh to compel a conclusion when -;;he mind of the trier of fact is in 

equilibrium. As a general rule, the matters we have classified as Morgan 

presumptions seem to fit this analysis. Underlying each Morgan presumption 

there seems to be some public policy being served Ley the presumption. 

Whe';;her there is an underlying rational inference is immaterial. For some 

of tlle Morgan presumptions there ,JaY be a strong rational inference, but 

1-?e suggest, therefore, that these criteria be adopted for classifying 
c for others there clearly is not. 

presumptions as Morgan or Thayer presumptions: 

~ayer Presumption: A presumption adopted for reasons of expediency, 

where the inference underlying the presumption is strong, to forestall 

argument about the existence of the presumed matter in the absence of any 

contrary evidence. 

Horgan Presumption: A presumption adopted for reasons of public 

policy, which policy can be effectuated adequately only by imposing the 

burden of proof on the adverse party to prove the nonexistence of the presumed 

rae .... ,:;. 

At page 335 of his Preliminary Treatise, Professor Thayer makes one 

more cogent point: 

c 
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I have been speaking of rules relating to specific facts or 
Groups of facts. But sometimes the suppositions of fact in 
the situation dealt with are not referable to anyone branch 
of the law, but spread through several or throuGh all of them. 
Then you have a general principle or maxim of leGal reasoning. 
There are many of these, which pass current umler the name of 
presumptions--maxims, ground rules, constantly to be remembered 
and applied in legal discussion • . • • Of this nature • • • 
is the assumption of the existence of the usual qualities of 
human beings, such as sanity, and their regular and proper 
conduct, their honesty and conformity to duty, often these 
maxims and ground principles Get expressed in this form of a 
presumption perversely and inaccurately, as "hC.1 -ohe rule that 
ignorance of the la" excuses no one, is put in ~che form that 
everyone is presumed to knmiohe law; and when the doctrine that 
everyone is chargeable with the natural consequences of his 
conduct, is expressed in the form that everyone is presumed to 
intend his consequences • • • • In lihatever form they are made 
or ought to be made, their character is the same, that of general 
maxims in legal reasoning • • • • 

We have decided not to classify the "presumption" of due care, of innocence, 

etc., as presumptions. Instead we propose to draf't these 'presumptions" as 

statutory allocations of the initial burden of proof. In -;;he light of the 

foreGoing, lie should continue to classi:fy any so-called "presumption" that 

is of a similar nature--such as thc presumption of sanity--in a similar manner. 

Attached to this memorandum is a tentative recommendation embodying the 

foregoing principles. He have included among the presumptions certain 

presumptions that you have not considered as yet. These ,-rill be presented 

to you by ~emorandum 64-19. In regard to this tentative recommendation, the 

COJJrJission must decide the follmring matters: 

(1) Is the over-all scheme of the statute the proper approach to 

the subject? 

(2) Do the statutes as drafted (without regard to the classification 

of specific presumptions) express correctly the over-all scheme? 

(3) Are the presumptions correctly classifiec (excluding from considera-

tion presumptions not yet considered)? 
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(4) Does Rule 16 deal adequately with the problem of inconsistent 

c precumptions? 

(5) Do you wish to give specific consideratioil to any of the con-

elusive presumptions? 

(6) Should a section be added specifying certain matters that are 

not pl-esumptions'l See discussion 1Jelow. 

(7) How should the presumptions discussed in Iiemorandum 64-19 be 

classified? 

In connection with Question 6, above, we believe that it might be 

desirable to add a section providin::;, for example, that identity of person 

from identity of name is not a presumption. In thc prcposed Missouri 

Evi<ience Code (1948), there is such a section. Sec-;;ion 4.02. It is 

attached to this memo on yellow paper as Exhibit I. 

c The value of such a section stema from the fac'o that there are many 

common law presumptions, and it seema likely that 1re will never identify 

them all. Repealing the statutory counterpart of some common law presumption 

may not be construed as destroyinG the common law presumption. The claSSified 

presumptions are illustrative only, the list is noo exclusive; hence, it 

coulc1. be argued that such presumpGions as the continuance of a condition, 

identity of person from identity of name, etc.} have not been wiped out 

by the repeal of Section 1963, their classification has merely been left 

to -;;he courts. 

If you believe that a section should be added, Tle propose the section 

appearing on pink paper as Exhibit II. 

Respectfully submitted} 

c Joseph B. Harvey 
l~csistant Execu°.;ive Secretary 
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Memo 64-18 

EXHIBIT I 

SECTI CtJ 4. OZ. PRESUMPTIONS--CLASSIFICATI ON. EXCLUSIONS FRO/.! PRESUMPTIONS 

a. Presumptions are classified as: 

1. Conclusive presumptions of law; and 

2. Rebuttable presumptions of law, subdivided into two classes, 

(a). Presumptions affecting burden of producing evidence, and 

(b). Presumptions affecting burden of persuasion. 

b. The following are not recognized as presumptions, 

1. Inferences of fact (sometimes erroneously termed "Presumptions of Fact"), 

they having no manda to ry rule of law connec ted therewith and bei ng 

mere circumstantial evidence; 

2. Rebuttable presumptions of law (so called) based on co-extensive 

logical fact inferences (formerly recognized as presumptions in 

hissouri), there being no necessity therefor; and 

3" Prima facie cases based entirely on evidence (a presumption not being 

evidence) and logical fact inferences connected therewith. 

c. Included in fact inferences and prima facie cases, referred to in para­

graph b. of this section, and excluded from "presumptions," are (but not exclu­

sively) the following: 

1. Res ipsa loquitur inferences of negligence; 

Z. Inference of receipt of mail based on evidence of proper (a) addressipg, 

(b) stamping and (c) mailing; 

3. Inference of guilt based on evidence of possession of recently stolen 

property; 

4. Inference of guilt based on evidence of flight or concealment of person 

or property; 
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5. Adverse inferences from destruction, alteration, suppression, spoil-

ation, fabrication or non-production of evidence; 

6. Inference of undue influence based on evidence of fiduciary =elation-

ship, benefit to fiduciary, and opportunity for undue influence; 

7. Inference against truthfulness of testimany of accomplice; 

8. Inference of identity of persons based on evidence of identity of names; 

9. Inference of continuance of a fact, status Or condition based on 

evidence of existence thereof when such fact, status or condition is 

of a continuous nature and gives rise to logical fact inferences of 

continuance. 

c 

c 
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Memo 64-18 

SECTION 13.7. EXCLUSIONS FROM PRESUMPTIONS 

The follo'ring are not presUlllptions: 

(1) That a person is innocent of crime or wrong. 

(2) That an unla.wful act was done with an unlm·'i'ul intent. 

(3) That a person intends the ordinary consequences of his voluntary 

act. 

(4) That a person exercises ordinary care for his own concerns. 

(5) That evidence destroyed, altered, suppressed or not produced 

would be adverse. 

(6) That all matters within an issue were laid before the jury and 

passed upon by them, and in like lmnner, that all matters within a sub­

mission to arbitration were laid before the aribtrators and passed upon by 

them. 

(7) That private transactions have been fair and regular. 

(8) That the ordinary course of business has been followed. 

(9) That things have happened according to the ordinary course of 

nature and the ordinary habits of life. 

(10) That an endorsement of a negotiable promissory note or bill 

of exchange was made at the time and place of making the note or bill. 

(11) That a letter duly directed and mailed was received in the 

regular course of mail. 

(12) Identity of person from identity of name. 

(13) That acquiescence followed from a belief that the thing 

acquiesced in was conformable to the right or fact. 

(14) That persons acting as copartners have entered into a contract 

of partnership. 
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(15) That a man and woman deporting themselves as husband and wife 

are married. 

(16) That a thing once prov2d to exist continues as long as is usual 

with things of t!Ja t natur>3 < 

(17) The u~nterrupted use by the public of land for a burial ground, 

for five years, -.. ith the consent of thEe owner, and without a reservation of 

his rights, is presumptive evidence of his intention to dedicate it to the 

public for that PUI?ose. 

(18) That there was e. good and sufficient consideration for a 

written contract. 

(19) That a witness speaks the truth. 

COMMENT 

There are in existing California statutes many presumptions that 

do not meet the criteria for presumptions set forth in these rules. Some 

do not arise from the establishment of a preliminary fact--for example, 

the presumptions of due care, innocence, and that a witness speaks the 

truth. others have no underlying public policy and arise under such 

varying circumstances that no fixed conclusion should be required in 

every case--for example, the presucption of marriage from common reputation. 

The statutory statements of these presumptions will be repealed. Revised 

Rule 13.7 is included, however, to make clear that these presumptions are not 

continued as common law p~esumptions. 

In Pf'.rticular cases, of course, the jury may be p",rmitted to infer 

the existence of one of these presumed facts from the proof of the underlying 

fact. The repeal of these presumptions will not affect the process of 

drawing inferences. The repeal merely means that the presumed fact is not 

required to be found in all cases in which the underlying fact is found. 
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LEl'TER OF TRANSMITTAL 

To His Excellency, EdDPJ.Dd G. Brown 
Governor of California 
and to the Legislature of California 

The California Law Revision Commission was authorized by Resolution 
Chapter 42 of the Statutes of 1956 to DBke a study "to determine whether 
the law of evidence should be revised to conform to the Uniform Rules of 
Evidence dmfted by the NatiollBJ. Oont'erence of Commissioners on Uniform 
State Laws and approved by it at its 1953 annual. conference." 

The Commission herewith submits a preliminary report containing its 
tentative recommendation concerning Article nI (Presumptions) of the 
Uniform Rules of Evidence and the research study relating thereto pre­
pared by its research consultant, Professor James H. Chadbourn of the 
Harvard Law SchooL Only the tentative recommendation (as distiDgUished 
from the research study) expresses the views of the Commission. 

This report is one in a series of reports being prepared by the 
CoaInission on the Uniform Rules of Evidence, each report covering a 
different article of the Uniform Rules. 

In preparing this report, the Commission considered the views of a 
Special Committee of the State :Bar appointed to study the Uniform Rules 
of Evidence. The proposed Missouri Evidence Code (1948) pl'Olllllgated by 
the Missouri Bar also was of great assistance to the Commission. 

This preliminary report is submitted at this time so that interested 
persons will have an opportunity to study the tentative recommendation 
and give the Commission the benefit of their comments and criticisms. 
These comments and criticisms will be considered by the Commission in 
formulating its final recommendation. Commllni cations should be addressed 
to the California Law Revision Commission, Room 30, crothers Hall, Stanford 
University, Stanford, California. 

Respectfully submitted, 

JOHN R. McDONOUGH, JR. 
Chairman 
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TENTATIVE RECOMMENDo\TION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

THE UNIFOI<M RULES OF EVIDENCE 

Article III. Presumptions 

The Uniform Rules of Evidence (hereinafter sometimes desigllBted 

as "ORE") were promulgated by the National Conference of Commissioners 
1 

on Uniform State Laws in 1953. In 1956 the Legislature directed the 

Law Revision Commission to make a study to determine wbether the Uniform 

Rules of Evidence should be enacted in this State. 2 

The tentative recommendation of the Commission on Article III of the 

Uniform Rules of Evidence is set forth herein. This article, consisting 

of Rules 13 through 16, relates to presumptions. 

A presumption is a rule of law requiring that a particular fact be 

assumed to exist when same other fact is established. Upon this proposition, 

all courts and writers seem to agree. But little agreement can be found 

as to the nature of the shoWing required to overcome a presumption. Some 

courts and writers contend that a presumption disappears upon the intro-

duct ion of sufficient evidence to sustain a finding of the nonexistence 

of the presumed fact. Others contend that a presumption endures until 

the trier of fact is persuaded. of the nonexistence of the presumed fact. 

1. A pamphlet containing the Uniform Rules of Evidence may be obtained 
from the National Conference of Commissioners on Uniform State Laws, ll55 
East Sixtieth Street, Chicago 'J7, nlinois. The price of the pamphlet is 
30 cents. The Law Revision Commission d.oes not have copies of this pamphlet 
available for distribution. 

2. Cal. Stats. 1956, Res. Ch. 42, p. 263. 
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In California, a presumption is regarded as evidence to be weighed 

with all of the other evidence. Hence, it almost always endures until 

the final decision in the case. Some California decisions hold that 

presumptions do not place the burden of proof on the adverse party to 

show the nonexistence of the presumed tact. But it seems clear that 

many presumptions in California do place the burden of proof on the adverse 

party, and in some instances he cannot meet that burden except by clear 

and convincing proof. The statutes in California sanetimes specify 

that proof of a particular fact or group of facts is "prima tacie evidence" 

of another fact. It is difficult to determine whether these statutes are 

intended to create presumptions (legally required conclusions) or whether 

they are intended to indicate that the conc1usionary tact may, but need 

not, be found it the underlying tact is proved. In some instances, such 

statutes have been construed to require a finding of the conclusionary 

tact unless the trier of tact is persuaded ot its nonexistence. 

The URE distinguishes presumptions according to the probative value 

of the evidence giving rise to the presumption: if the underlying evidence 

has probative value, the presumption affects the burden of proof; but it 

the underlying evidence bas no probative value in relation to the presumed 

fact, the presumption does not affect the burden of proof. 

The Commission approves the notion that some presumptions should 

affect the burden of proof and that others should not, but it disagrees 

with the basis of the classification proposed in the URE. Moreover, the 

URE rules are inadequate to resolve many of the uncertainties and incon­

sistencies in the present California law relating to presumptions. 

Accordingly, the Commission bas undertaken to rewrite almost completely 

the URE provisions on presumptions. 
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RULE 13. DEFINI'l'ION 

A presumption is an assumption of tact resulting tram a rule of 

law which requires such tact to be assumed tram another fact or group 

of tacts found or otherwise established in the action. A pre8U!lll?tion 

is not evidence. 

CCMGNT 

The def1Dition in the first sentence is IUbatantially the same as 

that contained in COde of Civil Procedure Section 1959: "A presumption 

is a deduction Which the law expressly directs to be lIIBde tram particular 

facts." 

ibe seCOlld sentence _1 not be necessary in light of the definition 

of "evidence" in Revised Rule 1(1). Revised Rule l(l} defines evidence 

as the testimony, IIIBteriaJ. objects, and other _tters cognizable by the 

senses that are presented to a tribunal as a bas18 at proof. PreBUlllptions 

and inferences, then, are not "evidence" but are conclus!.ons. .. tbs'e "either are 

reqUired to be draw'll (ll' arc permitted to be drawn from evidence. :An inference 

under these rules 18 merely a ftl.ct conclusion tbe.t rationallY' can be drawn 

trom the proof at SOIDe other tact. A preBUlllption 1Ulder these rules is a 

conclusion the law ":r:equires to be drawn (in. tJle lIbsenae at a sufficient con-

tl'817 showing) .when some either fact is- proved or otherv1se eS1:$bl1ibed 10 t".l\e actie 

Nonetheless, the second sentence bas been added here to repudiate 

specifically the rule of Smellie v. southern Pacific CO., 212 cal. 540 

(1931). That case held that a presumption is evidence that mst be weighed 

against conflicting evidence; and in scott v. :Burke, 3So cal.2d 3M, 247 

P.2d 313 (1952), the SUpreme court held that COnflicting preBlllllptions 

must be weighed aga.1nst each other. These decisions require the jury to 
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perform an intellectually iJIIpoasible task. It is required to weigh the 

testimony of witnesses and other evidence as to the circumstances of a 

particular event against the tact that the law requires an opposing conclu­

sion in the abaence of contrary evidence and determine which "evidence" 

is of greater probative torce. Or else, it Is required to weigh the 

tact that the law requires two opposing conclusions and determine whIch 

required conclusion is of greater probative force. 

To avoid the contusion engendered by the doctrine that a presumptIon 

18 evidence, theae rules describe "evidence" as the atters presented in 

.1udlc1al. proceedings and use presumptions solely as devices to aid in 

determining the tacts from the evidence presented. 
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mm: 13·5· CLASSIFICATION OF PRESUMPTIONS 

Presumptions are either conclusive or rebuttabJ.e. Rebuttable 

presumptions are cl.a.ssif'ied as: 

(l) Presumptiolls affecting the burden of proof' • 

. (2) Presumptions affecting the burden of' producing evidence. 

Under existing law, SOllIe presumptions are conclusive. '!'he court or 

jur,y is required to find the existence of the presumed tact reprd.less 

of the strength of the opposing evidence. The conclusive presumptions 

are specified in Section 1962 of the Code of Civil Procedure. 

Under existing law, too, all presumptions that are not conclus1ve 

are rebuttable preBUmtpions. Code Civ. Proc. § 1961. But the existing 

statutes make no attempt to class1f)r the rebuttable presumptions. 

For several decades, courts alld legal scholars have wraDgled over 

+,r.:' purpose aI:ld function of preSUllptions. !ll1e view espoused by Professors 

Thayer (A Prel1m1 ne:ry 'l'reatise on Evidence 313-352 (J.898» aI:ld Wi!!lDOre (9 

Wigmo::e, Evidence §§ 2485-2491 (3d ed. 19110», and accepted by most courts 

(see study, p. 3), is that a presumption 1s a prel1mi l'lAl'Y assumption of a 

fact tbat disappears f'rom the case upon the introduction of' evidence 

sutt1c1ent to sustain a finding of the nonexistence of the presumed tact. 

In Professor Thayer I s view, a presumption merely reflects the judicial 

determination tbat the same conclusiol'lAl'Y fact exists so freque~ when 

the preliminary fact is established that proof of the conclusioDa1'1 fact 

may be dispensed v1th unl.ess there is actually SOllIe contra1'1 evidence: 

Many facts and groups of facts often recur, and when a body of men 
with a continuous tradition has carr1ed on for some length of' t:lme 
this process of reasoning upon facts that often repeat themselves, 
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they C!Ut short the process and lay down a rule. To such facts 
they affix, by a general declaration, the character and operation 
which common experience bas assigned to them. [A Preliminary 
Treatise on the Law of Evidence 326.] 

Professors Morgan, McConnick and others argue that a presumption 

should shift the burden of proof to the adverse party. (See S11Idy, 

infra, pp. 5-8.) They argue that if the policy underlying a presumption 

is of sufficient weight to require a finding of the presumed fact when 

there is no contrary evidence, it should be of sufficient weight to require 

a finding when the mind of the trier of fact is in equilibrium, and it 

should be of sufficient weight to require a finding if the trier of fact 

does not believe the contrary evidence. 

The American Law Institute Model Code of Evidence adopted the 

7bayer view of presumptions. The URI!: adopted the Morgan view insofar 

as presumptions based on a logical inference are concerned, and adopted 

the ~r view as to presumptions having no basis in reason. 

The Commission has concluded that presumptions are created for a 

variety of reasons and that no single theory of presumptions adequately 

carries out the policies underlying all presumptions. 'lliis conclUSion 

is not unique. In 1948, a COIIIIIIittee of the Missouri Bar, which drafted 

a proposed Missouri Evidence Code, came to the same conclusion. In that 

proposed code, presumptions were classified as presumptions affecting 

the burden of proof and presumptiOns affectJ'.ng the burden of produCing 

evidence. A similar classification is recommended here. 

The classification proposed in the URE is unsound. When a preSUlllption 

is not based on an underlying rational. inference, the public policy 

expressed in the presumption would be frequently thwarted if the pre-

sumption disappeared from the case upon the introduction of contrary 
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evidence, 1Ihether believed or not. For example, labor Code Section 

3708 provides that an employee's injury is presumed to be the direct 

resul.t of the employer' B negligence if the emp10yer fails to secure the 

p~t of workmen's compensation. Clearly, there is no rational. con­

nection between the fact to be proved--failure to secure payment of 

compensation--and the presumed fact of negligence. If' the presumption 

disappeared upon the introduction of any contrary evidence sufficient 

to sustain a finding, even though not believed, the court would be 

ccupell.ed to direct a verdict against the employee unless he actue.J.ly 

produced evidence that the employer was negligent. The directed verdict 

would be required because of the lack of BD\Y evidence from which it could 

be rational.ly inferred that the employer was negligent. It seems likely 

that the Iabor Code presumption was adopted for the specific purpose of 

relieving the employee of the burden of proving the employer's negligence. 

That purpose can only be achieved if the presumption survives the intro­

duction of contrary evidence and forces the employer to persuade the jury 

that he was not negligent. 

Therefore, a presumption affecting the burden of proof is most 

needed when the l.og1cal inference supporting the presumption is weak or 

nonexistent but the public policy underlying the presumption is strong. 

Because the UBE fails to provide for presumptions affecting the burden 

of proof at precisely the point where they are most needed, the COIIImission 

has disapproved URE Rul.es 14-16 and has substituted for them rules cl.as­

silying presumptions according to the nature of the policy considerations 

upon which the presumptiOns are based. It is recognized that a comprehefl8ive 

list of all. presumptions, both statutory and cOIIIIIIOn law, cannot be caupiled. 

____ J 
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(However, the most important ones can be readily identified and are 

classified in the following rules.) Tbe rules, therefore, set forth 

certain criteria by which the courts may determine the classification 

of other presumptions not specifically mentioned. 

Several presumptions listed in existing statutes are not listed in 

these rules as presumptions. Amoog such presumptions are the important 

presumptions of innocence and due care. These are not listed because 

they are not presumptions within the meaniog of Revised Rule 13. They 

do not arise from the establishment of some fact, they arise from the 

issues in the case before anything is established. Although expressed 

in terms of presumption in· existiog law, in fact they are preJ1m1na.r,y 

assignments of the burden of proof as to issues created by the pl.eadioge. 

Hence, although not listed as presumptions in these rules, they are reoodified 

as assignments of the burden of proof on particular issues. 

-9- Rule 13.5 
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RULE 14. (EFFEQr-eF] CONCIlJSlVE PRESUMPTIONS 

~e~~t-QRQ-~Re-~~~-e8*~skABg-~-a&BeK~6teB€e-ef-tBe-~ 

!fe.fi-~Il-ii:peB-the-:pe.rl;y-agaaest-wBem-"'he-})!'e~eB-~ee~·· ~~-U-*Re 

#ae~~wk~~tke-pFe~9B-~Iles-RaVe-ae-'F~~ve-~iie-all 

e¥iae&ee-ef-~-})!'ellUmed-fae ... ,-"'ke-'~eB-dees-Re*-e~6*-wkeB 

enii.eMe-!e-!a:Weii.iifiii.-whkk-w~Q-~R-e.-;f;l.IB;li.~-ef-tRe-fl9Be&steMe 

e!f-tke-~eFUDeii.-tae~-6Bi-tke-!f~wR'~-W8ftlii.-e">ke~'5e-ee-,reSUHeQ 

oS8aU-M-ii.~ii.-if_*lle-IW;I,il.eB€e-amfiq-8G-;iif-_~'elB-_ 

e.-aaa-eveF-eeea-!avelveii..] 

~e following presumptions, and no others, are deemed conclusive: 

~~_mal1cious and guilty intent, from the deliberate Commi6Sio~ 

of an unlawful act, for the purpose of injuring aneth!!::. 

(2) The truth of the facts recited, from the recital in a written 

!!!!.~nt betwe~e ;erties thereto, or their successors in interest 

0/ a subsequent title; but this rule does nqt apply to the :r.e.cital of 

consideration • . 
(3) Whenever a party has, by his OWl: declaration, act, or omission, - -

intentionally and c1~l~'r'S.te~ led another to believe a particular thing 

!-~, and to act U".;?on such belief, he cannot, in any litigation arising 

out of such declaration, act, or omission, be permitted to falsify it. 

~!) A ten ant is not permitted to deIl¥ the title of his ls.ndlord 

at the time of the commencement of the relation • . 
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(5) Notwithstanding aQY other provision of law, the issue of a 

wife cohabiting with her husband, who is not impotent, is indisputably 

presumed to be legitimate. 

,<6) The judgment or order of a court, when declared by this code 

to be conclusive; but such judgment or order must be aUeged in the 

pl .. adings if there be an 9pportllIli ty to do sQ; if there be no such oppor­

.tIlIlity, the judgment or order may be used as evidence. 

(7) Any other preSUllI.Ption which by statute is expressly made 

conclusive. 

CQM!.lENT 

Bevised Rule 14 is a recodification, without substantive change, of 

Section 1962 of the COde of Civil Procedure. Conclusive presumptions are 

not evidentiary rules so much as they are ru1.es of substantive law. Hence, 

t.he Commission has not recommended aQY revision in the section. It is 

recodified here so that all the rules relating to presumptions might be 

found in one location in the code. 
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RULE 15. [Di~SIS~] PRESUMPTIONS AFFEOl'ING THE RJRDEN OF PROOF 

[If-~-~~s~i9Bs-aFise-wkiek-aFe-eeBflie~iBg-wi~k-eaek-e*kep 

~-da8ge-ska~-a~y-~e-~es~tieB-wkiek-is-f~ed-eB-~ke-weigk~ieF 

eeBSiaeFataeBs-ef-teliey-aat-legie.--If-~keFe-is-Be-saek-~~BaeP8Rse 

eetk-~Fe~t'eee-~-&e-a!eFeeaFaea.J 

(1) A presumption affecting the burden of proof is a presumption 

that :iJnI?oses u;pon the party against whom it operates the burden of proof 

as to the nonexistence of the presumed fact. When a presumption affecting 

the burden of proof operates in a criminal action to establish a fact 

essential to the defendant's guilt, the defendant's burden of proof is to 

establish a reasooable doubt as to the existence of the presumed fact. 

(2) A presumption affecting the burden of proof is a presumption 

established to effectuate SOllIe public policy, other than to facilitate 

j:he detennination of the particular action in which the question arises, 

such as the policy in favor of the legitimacy of children, the validity 

of marriage, the stability of titles to property, or the security of 

!hose who trust themselves or their property to the administration of 

others. ~ way of illustration, but not by way of limitation, the 

!o1lowing are presumptions affecting the burden of proof: 

(a) That a child of a woman who has been married, born during the 

marriage or within 10 lIlOnths atter the d~lution thereof, is a legitimate 

.=hild of that marriage. This presumption may be disputed only by the 

husband or wife, or the descendant of one or both of them, or by the 

people of the State of California in a criminal action brought under 

Section ?:TO of the Penal Code. In a civil action, the presumption may be 

overcome only by_clear and convincing proof that the child is not legitimate. 
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(b) That the owner of the legal title to propertI is also the 

owner of the full beneficial title. This presumption rray be overcome 

only by clear and convincing proof that the owner does not own the full 

beneficial title. 

(c) That a ceremonial rrarriage is valid. 

(d) That a person acting in a public office was regularly appointed 

to it. 

(e) That official. duty was regularly performed. 

(f) That any court, or ,judge of a court, of this State or the 

United states, or any court of general jurisdiction, or Judge of such! 

court, in any other state or nation, acting as such, was acting in the 

lawful exercise of its jurisdiction. This presumption applies only when 

the act of the court or judge is under collateral attack. 

(g) That a transaction between a trustee or other fiduciary and 

his beneficiary during the existence of the fiduciary relationship, or 

whUe the influence of the trustee or fiduciary remains, by which he obtains 

any advantage from his beneficiary, is entered into by the beneficiary 

without sufficient consideration and under undue influence. This pre­

sumption may be overcome only by clear and convincing proof. 

(h) That a bailee who receives undamaged goods and returns theJn to 

th~ bailor in damaged condition has damaged them by his wrongful act or 

neglect. 

(i) That an arrest without a warrant is unlawful. 

(j) That an employer is negligent under the circumstances described 

in labor Code § 3708. 

-13- Rule 15 



c 

c 

c 

COMMENT 

As indicated in the comment to Revised Rule 13.5, the differing 

views 1n regard to the function and operation of pre~tions stem from 

differing views as to their origin and purpose. Some view presumptions 

as expressions of policies that will be thwarted if the presumptions do 

not place the burden of proof upon the adverse party 0 Some view presumptions 

merely as distiJJAtions of experience; they are adopted to dispense with 

the need 1'0:..' proof of IlIatters little likely to be disputed and thus 

facilitate the disposition of actions. The Commission has concluded 

that both views are correct in part, that some pre~tions are adopted 

merely for procedural convenience while others are reflections of 

important public policies. 

Revised Rule 15 relates to those pre~tions that are designed to 

effect-o,1.8te some public policy. These presumptions require the trier of 

fact to· find the"presumed fact unless persuaded of the nonexistence of 

the presumed fact, Some of the public policies involved are so im,portant 

that the presumption im,poses on the adverse party not merely the burden 

of proving the nonexistence of the presumed fact but the burden of proving 

the nonexistence of the presumed fact by clear and convincing evidence. 

The pre~tions listed to indicate the kinds of presumptions that 

affect the burden of proof are: 

(1) The pres~ion of legit1lllacy. This presumption is an expression 

of a strong public policy in favor of legit1lllacy. It is, of course, subject 

to the conclusive presumption of legit1lllacy in Revised Rule l4. The terme 

of the rebuttable pre~tion reflect the existing law as found in Section 

1963-31 of the Code of Civil Procedure and Sections 194 and 195 of the 

Civil Code. 
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(2) The presumption that the holder of the legal title to property 

is the holder of the full beneficial title is a common law presumption 

that is recognized in the California cases. Rench v. McMullen, 82 CaL 

AIlIl.2d err2, 187 P.2d III (1947). The IlresumptiC':l my be overcome only 

by c1.ear and convincing Ilroof. The presumption finds awlication in 

cases involving a claimed resulting trust or a deed absolute that is 

claimed to be a mort!!llge, The policy served by the Ilresumption is the 

Ilreservation of titles to property and the Ilrevention of the circumvention 

of the statute of Frauds. 

(3) The Ilresumption of the validity of a ceremonial marriage has 

been a];lplied in many California cases. E. g., Estate of Hughson, 173 

Cal. 448, 160 Pac. 548 (1916); Wilcox v. Wilcox, 171 CaL 770, 155 Pac. 

95 (1916); Freeman S.S. Co. v. Pillsbury, 172 F.2d 321 (9 Cir. 1949). 

The Ilresumption reflects a strong public Ilolicy in favor of the stability 

and validity of the marriage relationshill' 

(4) The Ilresumptions in paragra];lhs (d), (e), and (f) are those 

now found in subdivisions 14, 15, and 16 of Code of Civil Procedure 

Section 1963. The Ilresumption of the validity of judgments and orders 

has been broadened. Under existing law, the Ilresumption does not a];lply 

to courts of inferior or limited jurisdiction. Estate of Sharon, 179 

Cal. 447, 177 Pac. 283 (1918); Santos v. Dondero, II Cal. AIlIl.2d 720, 

54 P.2d 764 (1936). The presumption has been broadened to a];lply to a.ll 

courts of this State and of the United States. It also applies, as under 

ensting law, to courts of general jurisdiction in other states and in 

foreign nations. 
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(5) The presumption in subdivision (2)(g) appearS in existing law 

in CivU Code Section 2235. AJ.though the existing section is expressly 

applicable only to trustees, the cases applying it have held that it 

applies to anyone in a position of trust and confidence. Bader v. 

Thrasher, 57 Ca1.2d 244 (1962)(attorney). Under existing law, the pre­

sumption can be overcome "only by the clearest and most catisf'actory 

evidence." Estate of' Witt, 198 Cal. 4C17, 419 (1926). 

(6) The common law presumption of negligence of a baUee seems 

to ref'lect to a limited extent the same policy reflected in the pre. 

BUmpt1on· of' undue influence by a trustee. A baUee who is entrusted with 

the goods of' others must be required to account for any damage occuring 

if the rights of' the baUor are to receive protection, Apparently, under 

existing California law the presumption places the burden of' proof on the 

baUee. See dictum in Redfoot v. J; T. Jenkins Co., 138 Cal. App.2d 108, 

112 (1955)(" ••• it is the law of' California that proof of delivery of 

a vehicle to a bailee and his return of same in a damaged condition imposes 

upon the baUee the burden of' proving that the damage occurred without 

any fault on his part--the burden of' proof, not merely the burden of going 

forward with the evidence"). 

(8) The presumption that an arrest without a warrant is unlaw:L'ul 

is designed to provide protection f'or the right to be free from arbitrary 

arrests. Hence, if a person arrests another without the color of legality 

provided by a warrant, the person llBldng the arrest must prove the circum­

stances that justified the arrest without a warrant. See People v. Agnew, 

16 Cal.2d 655 (1940); EadUlo v. Superior Court, 46 Ca1.2d 269, 294 P.2d 

23 (1956); Dragna v. White, 45 Cal.2d 469, 471, 289 P.2d 428 (1955)("Upon 

proof • • • [of arrest without process] the burden is on the defendants 

to prove justifica:tion for the arrest."). 
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(9) We presumption of an employer's negligence is discussed in 

the comment to Revised Rule 13.5. Its apparent purpose is to provide 

employers with a strong incentive to secure the payment of workmen's 

compensation. This purpose can be achieved only if the presumption is 

construed to place the burden of proof on the employer who fails to 

secure the payment of workmen's compensation. 
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RULb 15.5. PRESUMPTIONS AFFECTING THB Bu1WEN OF PRODUCING EVIDENCE 

(1) A presumption affecting the ourden of prot_ncin", cvic.ence is 

a pl'esumption that requires the triel' of fact to find the existence of 

the presumed fact unless and until evidence is introduced ,rbich would 

support a finding of its nonexis-i;ence, in which case "~he trier of fact 

shall determine the existence or nonexistence of the presumed fact fram 

the evidence and without regard to ""he presumption. 

(2) Unless otherwise specifically provided, a statu"i;e providing 

the-c a fact or group of facts is prima facie evidence of another fact 

shall be deemed to provide a presumption affecting the burden of pro­

ducing evidence. 

(3) A presumption affecting the burden of producing evidence is a 

presumption established to facilitate the determina"cion of the action 

in llbich the question arises by dispensing with the necessity for proof 

of the presumed fact unless evidence is intrcdueed sufficient to sustain 

a finding of the nonexistence of the presumed fact. Such a presumption 

is one where the presumed fact ~ be logically inferred fram the 

established fact and there ~ be no evidence of the presumed fact, or the 

evi~ence is more readily available -co the party against wham the presump­

tion operates, or there is little likelihood of dispute as to the 

presumed fact, and there is no public policy requiring the placing of 

the burden of proof on the party against wham the presumption operates. 

By way of illustration, but not by ,ray of limitation, the following 

presumptions are presumptions affecting the burden of producing evidence: 

(a) That money delivered by one to another was (ue -co the latter. 

(b) That a thing delivered up by one to another belonged to the latter. 
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(el That an obligation delivered up to the debtor has been paid. 

Cd) That a person in possession of an order on himself for the 

payment of money, or the delivery of a thing, has paid the money or 

delivered the thing accordingly, 

Ce) That an obligation possessed by the creditor has not been paid. 

(f) That earlier rent or installments have been paid ",hen a receipt 

for latter is.produced: 

(g) That things which a person possesses are mmed by him. 

(h) That a person is the owner of property from exercising acts of 

ownership over it. 

(i) That a judgment, when not conclusive, does still correctly 

determine or set forth the rights of the parties; but there is no presump­

tion that the facts essential to the judgment are correctly determined. 

(j) That a writing is truly c'ated. 

(k) That a trustee or other person, whose duty it 1·las to convey 

real property to a particular persoll has actually conveyed to him, when 

such presumption is necessary to perfect title of such person or his 

successor in interest. 

(L) That a deed or will or other writing purporting to affect an 

interest in real or personal proper~~y is authentic >Then (1) it is at least 

30 years old, (ii) it is in such condition as to create no suspicion 

concerning its authenticity, (iii) it was, when found, in a place where 

such 1ll'iting, if authentic, would be likely to be found, and (iv) it bas 

been generally acted upon as authentic by persons having an interest in 

the matter. 

(m) That a printed and published book, purporang to be printed or 
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ptt)l:-.:l'lC<". by public authority, was so printed or published. 

(n) That a printed and published book, purporting to contain reports 

of cases adjudged in the tribunals of the state or country where the book 

is published, contains correct reports of such cases. 

(o) Res ipsa loquitur. 

COllMENT 

Revised Rule 15.5 relates to those presumptions that are designed to fa­

cilitate the disposition of actions. These presumptions require the trier 

of fact to find the presumed fact unless there is sufficient evidence to 

sustain a finding of the nonexistence of the presumed fact. If the 

party against whom the presumption operates introduces sufficient evidence 

to sustain a finding of the nonexistence of the presumed fact, the pre­

sum1:,-;;ion disappears from the case and the trier of fact decides the matter 

without regard to the presumption. The inference llhich underlies the 

presumption remains, of course, and the trier of fact is permitted, but 

not ~'equired, to find in accordance vith the inference. 

These presumptions thus eliminate the need for the trier of fact to 

reason from the proven or established fact to the presumed fact, and 

these presumptions forestall argument over the existence of the presumed 

fact, when there is no evidence tending to prove the nonexistence of the 

presumed fact. 

To expedite the fact-finding process, therefore, is the principal 

reason for these presumptions. Although some reasons of policy ~ 

occasionally be found underlying some of these presumptions, the policy 

considerations do not predominate. In the cases, they find their most 

important application when the persons with kn~ilec1Ge of the actual facts 
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are dead. 

Subdivision (2) is designed to indicate the construction to be 

given to the large number of statutes scattered through the codes that 

state that one fact or group of facts is prima facie evidence of another 

fact. See, for example, Agri. C. 0 18, Comm. C. § 1202, Revenue & Tax. 

C. § 6714. In some instances, these statutes have been enacted for reasons 

of public policy that require them to be treated as presumptions affecting 

the burden of proof. See People v. Mahoney, 13 Cal.2d 729, 733-34 (1939); 

People v. Schwartz, 31 Cal.2d 59, 63 (1947). In such instances, the 

Commission proposes to amend the statutory language to make clear that 

the burden of proof is affected. But, in the absence of any specific 

provision indicating that the burden of proof is affected, subdivision 

(2) provides that such statutes are to be construed as creating presump­

tiona affecting only the burden of producing evidence. 

In the several paragraphs of subdivision (3), some presumptions are 

lis-~ed as illustrative of the kind of presumptions -t;hat do not affect the 

burQen of proof but affect only the burden of producing evidence: 

(1) Paragraphs {al through (g) of subdivision (3) restate the 

provisions of subdivisions (7)-(13) of Code of Civil Procedure Section 

1963. Paragraph (d) states a related common law presumption. Light v. 

Stevens, 159 Cal. 288, 113 Pac. 659 (1911). 

(2) Paragraph (i) is a restatement of subdivision (17) of Code of 

Civil Procedure Section 1963. The qualifying clause at the end is to 

make clear that the presumption does not relate to the facts which 

necessarily had to be found by the court in arrivinG at its judgment, 

it relates only to the judgment itself. Thus, a judament of annulment, 
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when not conclusive, is presumed to determine correctly that the 

marriage is void. Clark v. City of Los Angeles, 187 Cal. App.2d 792, 

9 Cal. Rptr. 913 (1960). But the j1.cdgment may not be used to establish 

presumptively that one of the parties lras guilty of fraud as against some 

thir<l party who is not bound by the judgment. 

In a few cases, a judgment may be used as evidence of the ~ 

necessarily determined by the judgment. See Revised Rule 63(20), (21), 

and (21.5). But even in those cases, the judgments do not presumptively 

establish the facts determined; they are merely eVidence. 

(3) Paragraph (j) is a restatement of Code of Civil Procedure 

Section 1963(23). A similar presumption appears in Section 3114 of the 

Commercial Code. 

(4) Paragraph (k) is a restatement of the prestmwtion in Code of 

Civil Procedure Section 1963(37). 

(5) Paragraphs (l}-(n) restate the provisions of subdivisions (34), 

(35), and (36) of Section 1963 of the Code of Civil Procedcu'e. The state­

men-;; of the ancient documents rule, formerly in Sec'.;ion 1963 (34), has 

been revised somewhat to make clear that it relates to dispositive 

instruments only. Originally the presumption of authenticity applied only 

when possession of property was taken pursuant to the ancient document. 

See 7 Wigmore, Evidence 605; Mercantile Trust Co. v. _1'.11 Persons, 183 Cal. 

369, 38c (1920){dictum: "The rule [requiring possession] ••• is one 

applicable to ancient documents."); 6 Cal. Law Revision C='n Reports, 

RecOLllll. and Studies 136 (1964). But recent cases have applied the rule 

to documents under which no one has taken possession of anything. 

Kirlt.patrick v. Tapo Oil Co., 144 Cal. App. 2d 404, 301 P. 2d 274 (1946); 
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Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). ./hile 

possession may not be essential to shOl{ circwnstantially that a document 

is authentic, it is essential when a finding of authenticity is to be 

required by the application of a presumption. It is only the fact 

that interested people have been acting on the document as if authentic 

for a substantial period of time that compels the conclusion of authenticity. 

(6) Existing cases call the doctrine of res ipsa loquitur an 

inference. Burr v. Sherwin Hilliams Co. , 42 Cal. 2d 6C2, 268 P. 2d 1041 

(1954). Nonetheless it is settled that if the doctrine of res ipsa loquitur 

is found to be applicable, the jury must find for the plaintiff unless 

the defendant comes forward with some evidence to ShOl'/ lack of negligence. 

Bui.'T v. Sherwin llilliams Co., supra. If the defeno.ant does come forward 

with such evidence, the jury is told to find for the plaintiff only if 

the inference of negligence preponderates; if the defendant shows that 

the inference of care is as probable as the inference of negligence, the 

jury must find for the defendant. Burr v. Sherwin Uilliams Co., ~. 

Thus, despite the characterization of res ipsa loquitur as an inference, 

it is settled that it is in fact a presumption affecting the burden of 

pro(lucing evidence. Therefore, it is so classified in this rule. 

-23- Rule 15.5 



c 

c 

c 

RULE 16. [:IlYlUlD-9F-PRgQF-pm'~-l!~-Ao;-'l1Q-o;glG:l UCONSIS'l'ENT PRESUMFTION$ 

[A-pFes~~tieB,-wBieR-9y-a-F~e-ef-law-maY-Be-evepeeee-eEly-9y-~peef 

BeyeBQ-a-FeasaBa91e-Qe~9t;-aP-By-eleaP-aaQ-eeBviBeiae-evi4eBeey-sRa11 

Be~-Be-affeete4-By-R~e8-14-ep-l~-aa4-tRe-9~4eB-ef-~Feef-te-avepeema-it 

eeB~~~s-9B-tRe-~aPty-agaiBBt-Wgea-tRe-~Fes~~tieB-e~epates~J 

If t~TO presumptions arise that conflict with each other, the judge 

shall determine the presumption to be applied in accordance with the follow­

ing rules: 

(1) A presumption relating to the specific facts established shall 

prevail over any general presumption that may be applicable. 

(2) If the applicable presumption cannot be' determined from the 

foregoing rule, the presumption shall prevail which is founded on the 

weightier considerations of policy. 

(3) If neither of the foregoing rules can be applied, both presump­

tions shall be disregarded. 

COl.Jt.1ENT 

The problem with which this rtue deals is not as likely to occur 

in -che future as it has in the past. So-called presumptions such as the 

presumption of innocence and the presumption of due care are not classified 

as presumptions under these rules; hence, they cannot conflict \Tith a 

presumption. A party that has the burden of proof to shOlT lack of due 

care may rely on a presumption--such as the presumption of -;;he negligence 

of a bailee or the presumption of res ipsa loquitur--to discharge his initial 

burden of proof. No conflict .i1th the "presumption" of due care arises, 

for it is no longer a presumption. 
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In addition, the presumption of the continuance of a prior state 

is not continued in these rules. How long a condition continues is a 

matter to be inferred from all the facts in the particular case. Thus, 

there can be no conflict between the presumption of the continuance of 

a prior marriage and the presumption of the validity of a second marriage. 

Cf., Wilcox v. Wilco:, 171 caJ.. 770 (1916). There is no presumption of 

the continuance of the prior marriage that can conflict. 

The presumption of consideration for a written contract is not 

continued as a presumption. Instead, lack of consideration is a defense 

and the burden of proving it is on the defendant. Civ. C. § 1615; 

Commercial C. §§ 3306, 3404. Since there is no presumption of consideration, 

there can be no conflict of such a presumption with the presumption of 

lack of consideration and undue influence. .£!.:" Estate of Roberts, 49 

CaL App.2d 71 (1942). 

Nonetheless, there may still be some conflicts, and Revised Rule 16 

sets forth the rules for resolving these conflicts. Revised Rule 16 is 

be.sed on URE Rule 15, but the prOVisions recommended in the URE have been 

expanded in the interest of clarity. 

Subdivision (1) is merely a specific application of the general rule 

of statutory construction that the specific prevails over the general. 

Thus, the presumption that an arrest without a warrant is unlawful prevails 

over the presumption that official duty is regularly performed. 

Subdivision (2) is s1.milar to URE Rule 15. However, URE Rule 15 

required application of the presumption be.sed on weightier considerations 

of "policy and logic." The reference to "logic" has been deleted in 

recognition of the fact that a presumption founded on weightier consideration, 

of policy may not be founded on weightier considerations of logic. Under 
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these rules, considerations of poli~ are deemed more important in 

determining the applicable presumption. For example, the presumption 

of undue influence and lack of consideration that arises when a trustee 

obtains any advantage from a transaction with his beneficiary will 

prevail over any presumption that the money paid or other thing 

delivered to the trustee was due to him, even though the latter pre­

sumption may have a stronger logical base. Similarly, the presumption 

that property acquired during marriage is community property prevaUs over 

the pre gumption of ownerShip that arises from proof of possession. 

Under subdivision (3), if no preponderating poli~ can be found, the 

presumptions shall be disregarded. The trier of fact may then determine 

which inferences are the more logical and probable and resolve the matter 

accordingly. 
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