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Subject: Study No. 34(L) - Uniform Rules ot E'lidence (Article mI. 
Hearsay E'lidence) 

Late in 1962 we distributed the printed tents.tive reCOlllllelldation on 

Article VIII (Hearsay E'lidence). Since then we have encouraeed interested 

persons and organizations to submit COIIIIIIeIlts on the printed tents.tive 

recommelldation. We have received comments from a number of interested 

persons and groups and we anticipate that we will receive additional 

cOllllllents af'ter Marcb 1. 

In tbis meJIIOrandUIII we present tbe COIIIIIents received to date for 

CoDmission consideration and action. The ccmments are atts.ched as 

exbibits to tbis meJIIOrandum and are discussed in the memorandum itself'. 

We want to consider these cOllllll!nts at the February meeting because tbe 

special subOOlllllittee of tbe Senate Judiciary CoDmittee plans to bold 

bearings on tbis subject in Ma.rcb during tbe Special Session. -
Before considering tbe variOUS COIIIIIents on the Hearsay E'lidenoe 

recaamelldation, we sugest that the COIIIIII1ssion consider the problem of 

draf'ting tbe substance of tbe article in tbe form of a sts.tute. We plan 

to submit a tentative outline of the entire new evidence statute for 

Commission consideration witbin the next few montbs. It seems clear now, 

bawever, that the material on Hearsay Evidence will be a separate division 

or chapter of tbe comprebensive evidence sts.tute. Bence, at tbis time we 

can consider the form whicb tb1s pOrtion of the comprebensive evidence 

statute sbould taIte. If the COIIIIII1ssion approves the atatt'e llU8&estions 

-1-
I 

/'" 



c 

c 

c 

on how the portion o~ the statute relating to hearsa.y evidence s~iJd be 

drafted, we will be able to prepare the material in the form of a cba.pter 

or division of the comprehensive statute for consideration at a future 

meeting. In addition, we can consider the le.ngua.ge of the various hearsay 

exceptions in light of the tentative decision made on the form of the 

statute. 

FO~ OF STA'lUTE ON BEAIlSAY EVIDENCE 

An a.na.lysis of the Hearsay Evidence Article as revised reveals that 

it contains a. number of general provisions relating to hearsay evidence 

(Rules 62, 63 (opening paragraph), 65, 66, and 66.1) and a large number 

of exceptions to the Hearsay Rule (subdivisions 1 through 32 of Rule 63). 

Further examination reveals that Rule 63 is very complex and extremely 

long because the various exceptions are tabulated following the word 

"except" in the opening pe.ra.graph of Rule 63. Moreover, a particular 

exception makes sense only if one reads it in connection with the opeuin c, 

;:)ara.graph of Rule 63. 

When we previously considered the Hearsay Evidence Article we 

determined that we would not attempt to express it in statutory form in 

the tentative recomendation. We recognized, however, that Rule 63 was 

very ccmplex and extremely long and it was generally agreed that Rule 63 

should be split into a number of sepa.ra.te sections when the final statute 

is drafted. 

We believe it highly desirable to break up Rule 63 into a tlUlllber of 

sepa.ra.te statute sections. Genera.lly speak1 "S, each exception should be 
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a separate section and a complete sentence. The easy way to make each 

exception a complete sentence is to insert the words "is admissible" i~ 

the language stating the exception. 

If we are to phrase the exceptions to the hearsay rule so that they 

state that a particular type of statement "is admissibJ.e" it is necessa.ry 

to make it clear that the statement is not made admissible if it is 

privUeged or otherwise is made inadmissible by some other provision of 

law. The Model Code of Evidence faced this same problem and met it with 

the following rule: 

RULE 10. CONDITION IMPLIED IN RJLES DECIARING EVIDENCE AIKISSIBLE. 

Subject to Rule 3 [same as URE RUe 3 (Eltclusionary RUes 
Not to Apply to Undisputed Matter) which was deleted by the Is.w 
Revision Commission], each Rule stating that evidence is admis
sibJ.e contains by implication the proviSion, "if relevant and 
not subject to exclusion by another of these Rules. II 

Comment: 
The Rule prevents the necessity of inserting the condition 

in each Rule that provides for the admissibility of evidence. 
Evidence may be admissible under one Rule and subject to exclu
sion by reason of a claim of privilege or for some other reason 
recognized in another Rule. For example, evidence of a statement 
made by a witness testifying at a trial may be admissible against 
him in a later proceeding under Rule 506, as an exception to the 
rule against hearsay; but if in making the statement he was 
erroneously compelled to incriminate himself, the evidence is 
inadmissible under Rule 232. 

Rule 10 of the Model Code of Evidence applied to the entire code. We do 

not propose that a similar rule be made al'pl.icable to our entire evidence 

statute because we can deal with the problem when it arises in particular 

sections (other than in hearsay) and we would be concerned about the effect 

of the rule on sections that will be added to the new statute from our 

existing statute on evidence. 
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In view of the above discussion, the staff suggests that the Bears:>.," 

Evidence Chapter tentatively be organized as follows: 

CHAPTER HEARSAY EVIDENCE 

ARTICLE 1. GENERAL PROVISIONS 

Section 1. Definitions. [Rule 62] 

Note: It appears that most of the definitions in the hearsay article 
will need to be made applicable to the entire statute. For example, 
"unavailable as a witness" is used in sections outside the hearsay 
article. That definition uses the word "declarant" which also is 
defined; and the definition of "declarant" uses the word "statement" 
which is defined. In addition, the definition of "State" appears to 
be unnecessary. We merely mention this problem, but suggest that 
action be deferred until a later time when we can consider the general 
probl.em of definitions. 

SecUon 2. Gen.eral rule excluding hearsay evidence. 

Note: This section is based on the opening paragraph of Rule 63 
which should be revised to read: 

Evidence of a statement which is made other than by a witness 
while testifying at the hearing and is offered to 'Prove the 

. truth of the matter ats,ted is hearsay evidence and is 1nadmi"~''"' 
exe<rpt a3 provided in Article 2 of this chapter. 

Section 3. credibillt-J of declarant. [Rule 65] 

Section 4. l.fultiple hearsay. [Rule 66J 

:3ection 5. Savir.gs c13use. [Rule 66 .1] 

AF.~"ICIE 2. E:~CE?TIONS TO HEARSAY RULE 

Section 10. ArticJ.e d')es not EJake evidence admissible that is subject to 
exc:!.union 0:1 grounds other than hearsay. 

Note: This section is new. It would read: 

AJ.though the sections contained in this article declare that 
certain evidence is admiSSible, such evidence II6Y be excluded 
if it is not relevant evidence or if it is subject to exclusion 
on SOllle ground other than Section 2. 
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Section ll. Previous statement of trial witness. 

Note: This is subdivision (l) of RuJ.e 63 which should be revised 
to reed: 

A statement made by a person who is a witness at the hearing, 
but not made at the hearing, is admissible if the statement 
would •• 

Additional sections covering other hearsay exceptions revised to use the 

words "is admissible." 

Section 44. Elridence admissible under other statutes. 

Note: This is subdivision (32) of RuJ.e 63 which should be revised 
to read: 

Hearsay evidence declared to be admissible by any other statute 
section is admissible. 

We strongly urge the Commission to approve this scheme tentatively. 

We believe that it will simplify and clarify the proposed statute and may 

simplify some of the problems we will face in reviSing IlBrticular hearsay 

exceptions to meet objections. 

REv1Ji.W OF TENTATIVE EEARSAY EVIDENCE REC<MoIElIDA.TlON 

Attached as exhibits are comments received from the following persons 

or organizations: 

Exhibit I. Committee of Municipal court Judges' Association of 
Los Angeles County (pink sheet) 

Exhibit ll. CaJ.ifornia CollllDission on Uniform State Laws (gold sheet) 

Exhibit m. County of Los Angeles--Office of the District Attorney 
(green sheets) 

Exhibit IV. Professor Kenneth Culp Davis (yellow sheets) 

Exhibit V. CollllDittee of the Conference of California Judge' (white 
sheets) 
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Exhibit VI. Hollywood Bar Association (blue sheet) 

Exhibit VII. Att?rcey General Mosk (Extract from official transcript 
of .He~ing of Joint Legislative Committee for the 
Revision of the Peaal Code (burr sheets) 

Exhibit VIII. Office of County Counsel--San Bernardino County 

We anticipate we viII be receiving additional comments after March 1. 

General aoalysis of comments. 

The Committee of the Municipal Court Judges' Association of Los 

Angeles County congratulates the Commission "for the excellent study and 

recommendations that have been made." The Committee suggests only that 

Rule 62(6)(c) be revised. 

The california Commission on Uniform State Laws has no suggestions 

to make with regard to the tentative recommendation. 

The Office of the District Attorney--Los Angeles County has a number 

o~ specific comments on the tentative recommendation. 

Professor Kenneth Gulp Davis suggests a distinction should be made 

between judge tried cases and jury cases, but he makes no specific suggestions 

for revision of the tentative recomnendation. He states: "The report, in 

11fY opinion, misses the boat. It proposes to turn the clock back, and it 

won't succeed." 

The Committee of the Conference of california Judges makes a number 

of specific suggestions for revision. In most cases the Committee's 

suggestions go to the form in Which the proposed rule should be drafted. 

We vill rot consider these suggestions now, but will take them into account 

when we prepare the draft of the portion of the statute relating to hearsay 

evidence. 

Tbe office of 'the San. Bernardino County. Counsel has made a ooreful study 

of the tentative . recommendation.. Gene.rally speaking, the eomments do. not· 

nbject to the tentative recommendation. 
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The Ho~od Bar Association has no reCOlmllendations to submit. They 

CC,=dl1t: "We believe that the Ccmmission bas made an exhaustive study and 

and that their efforts are accurately reflected in the proposed 

recommendations." 

Attorney General Mosk made two specific pOints in his objection to 

our tentative recommendation, but he further stated: "Many of these 

pOints I have made could be called surface criticisms, and I will concede 

that they are. But a deeper analysis, I am sure, will reveal deeper problems." 

General problema in tentative recommendation. 

Form of proposed statute. This matter is discussed in a previous 

portion of this memorandum. We plan to draft the tentative recommendation 

in the form of a portion of the proposed statute for consideration by the 

Oommiss1~.at a subsequent meeting. 

Definitional problems. In Memorandum 64-15 (relating to the General 

Provisions Article) we suggest certain definitions. The need for these 

definitions is apparent when various hearsay evidence provisions are con

sidered. We will use the definitions when we draft the tentative recom

mendation in the form of a portion of the proposed statute. 

General philosophy of tentative recommendation. We suggest that you 

read Exhibit IV (the comments of Professor Davis). Those members of the 

Commission who are engaged in trial practice will be in a position to 

better evaluate the comments of Professor Davis. It might be noted, however, 

that a statute based on the philosophy contained in the Davis letter would 

have little chance of enactment. 

Preliminary determination on admissibility. Many of the hearsay 

exceptions are conditioned on a finding by the judge. Others should be 

but are not. ~, subdivision (29.1). Whether the phrase "if the judge 

finds" should be used; whether the determination should be made on evidence 
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sufficient to sustain a finding or by a preponderance of evidence, and the 

like, are not considered in this memorandum. The memorandum on Rule 8 will 

consider what technique should be used to clarify this matter. Whatever 

determination is made in connection with Rule 8 will be reflected in the 

revised draft of the tentative recommendation in the form of a portion of 

the comprehensive statute. 

FOl1ll of exceptions. The Committee of the Conference of California 

Judges comments that the form of the Bubdivisions under Rule 63 should be 

uniform, and that the subject matter of the hearsay evidence should be 

stated first and that 80y modifying or conditional phrases, or exceptions 

shoul.d. be stated in the latter provisions of the subdivisions or 8S a 

separate paragraph as is done in Rule 63(1). Earlier in this memorandum 

we suggested the need to revise the fOl1ll of the subdivisions so that each 

is a separate section. If this suggestion is adopted, we will consii1t:r 

this . comment in redrafting the subdivisions as separate sectiona. If 

the suggestion is not adopted, we should consider the 'comment in connect' , .. 

with each of the subdivi'sions of Rule 63. 

Consideration of specific comments. 

Rule 62(6)( c). See Tentative Recommendation, pages 309-310. The 

committee of the M.1n1cipal Court Judges' Association of Los Angeles 

County made only one comment and that comment concerned Rule 62(6)(c): 

The only suggestion for a change is as to Rule 62(6)(c). The 
language offered by the Uniform Rules of Evidence appears to be 
preferable to the language recommended by the Commission. While 
it is true that the la~ge recommended by the Commission is taken 
from Section 20l6(d)(3)(iii) of the Code of Civil Procedure, there is 
no reason why "age" in and of itself should make a witness unavailable. 
It is the "physical or mental illness" that makes a witness unavailable, 
not "age." Also, "impr1somnent" should not make a witness "unavail
able," as witnesses who are imprisoned can be and frequently are 
brought to court to testify. 
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The office of the Los Angeles County District Attorney comments: 

Rule 62(6)(c) includes in its definitions of the term 
"unavailable" one who is imprisoned or sick or infirm. It appears 
obvious that the testimony of such a person would usually be inherent!:,' 
unreliable, and the presence of a convict can be obtained by an order 
of the court and his testimony tested by cross examination. Further, 
the testimony of sick or infirm persons can usually be obtained by the 
court holding a bedside hearing. 

In view of the above objections, it is suggested by the staff that sub

division (6)(c) be revised to read: 

(c) Dead or unable to attend or to testify at the hearing 
because of then existing physical or mental illness. 

This would restore the Original URE test. If this change is mde, con-

sideration should be given to whether the definition of "unavailable as 

a witness" should apply in C.C.P. Sec. 2016 (d)(3)(iii) (pages 350-351 of 

tentative recommendation) and in Penal Code Sections 1345 and 1362 (page 

353 of tentative recommendation). It would appear that the revised 

definition should apply to these existing code sections. 

Rule 62--additional definitions, The Committee of the Conference of 

California Judges suggests that two new definitions be added to Rule 62. 

The first definition would define "physical or mental condition of a 

person." See definition on page 3 of EKhibit V (white pages). We do not 

believe that this should be defined in Rule 62. The only place we find 

the term used is in subdivision (12) of Rule 63. 

The second definition would define "family history." We believe that 

this is a good suggestion. The phrase "family history" is used in sub-

divisions (23), (24), (26), and (26.1). The use of a general definition 

would shorten these subdivisions and "WOuld seem to create no problems. 

Rule 63(1). There were no comments on this subdivision. 
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Witkin, california Evidence §§ 695, 696 (1958) points out that there 

is a distinction between the so-called "recent fabrication" exception 

and the "statement before alleged improper mot,ive arose" exception: 

§ 695. • • • Where the impeachment has been made on the 
grounds of bias or other improper motive, a consistent statement 
made prior to the time the bias or motive was alleged to have 
arisen tends to show that the witness was not influenced by it in 
testifYing on the stand. Accordingly the prior consistent statement 
is admissible in rehabilitation. • • • 

§ 696. • • • The charge, express or implied, that the testimony 
was recently fabricated by the witness, is similar to the charge that 
it was influenced by improper motives (supra, § 695), and rehabilitation 
by proof of prior consistent statements is equally proper. • • • 

Our analysis of the cases indicates (1) that the "recent fabrication" 

exception is broader than the "statement before alleged motive arose" 

exception and (2) that, in view of recent cases, the "recent fabrication" 

exception has been interpreted to cover cases of bias or other improper 

motive as well. The flexibility of the "recent fabrication" exception, 

and its tendency to merge with the "statement before alleged motive arose" 

exception, are well illustrated in People v. Walsh, 47 C.2d 36, 41, 301 

P.2d 247 (1956). Defendants W and S, buUding inspectors, were charged 

with bribery--taking money from contractors to fix violations. Cross-

examination of the contractor witnesses showed their past and present 

hostility to defendants and friendliness with the police. The prosecutor 

was then allowed to introduce the contractors' checks (to defendants) and 

prior oral statements to the effect that the money was used for bribes. 

The District Court of Appeal held the rehabilitation improper because the 

witnesses were as much biased against the defendants at the time of the 

prior consistent statements as at the time of the trial; ~, the state-

ments were not n:ade before the alleged motive arose. But the Supreme 
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court, without extended discussion, treated the cross~examination as an 

implied charge of recent fabrication, observing that "inferences of 

fabrication since the alleged bribes could be fairly drawn by the jurors." 

The flexible "recent fabrication" rule was again stretched in People 

v. Bias, 170 Cal. App.2d 502, 512, 339 P.2d 204 (1959), where the court 

suggested that, under the theory of recent cases, the "charge" of fab-

rication may be "i!lIplied": "The very fact that defendant sought to impeach 

her [a prosecution Witness] on an important circumstance of the crime, 

proving a statement at the preliminary examination contrary to that made 

at the trial, is in effect a charge of recent fabrication." 

We have concluded that Rule 63(1) is satisfactory without making 

an exp-ess reference to bias or improper motive, but we believe that a 

statement should be contained in the comment to indicate that the "recent 

fabrication" exception of Rule 63(1)(b) embraces the "statement before 

alleged improper motive arose" exception. 

If, however, the Commission desires to make the law entirely clear, 

the following new paragraph could be added to Rule 63(1): 

Is offered after an express or implied charge has been made 
that his testimony at the hearing is influenced by bias or improper 
motive and the statement is one made before the bias or motive is 
alleged to have arisen and is consistent with his testimony at the 
hearing; or 

This new paragraph would follow paragraph (b) of the revised rule. The 

new paragraph would codify existing law. 

In addition, the Commission should consider reviSing Rule 63(1)(b) 

to read: 

(b) Is offered after evidence of a prior inconsistent statement 
~F-ef-a-~esea~-iae~'@8~~@& by the witness has been receivedJ or after 
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an express or implied charge has been made that his testimony at the 
hearing was recently fabricated, and the statement is one made before 
the aLleged InCOnsistent statement or fabrication and is consistent 
w~th his testimony at the hearing; or 

Rule 63( 3). The Committee of the Conference of california Judges 

suggests one change in substance in subdivision (3)(b): To substitute 

"to croBs-examine" in place of "for cross-examination with an interest and 

motive similar to that which he· hes at the hearing,." 

The staff suggests that the language of the revised rule be retained. 

This requirement is necessary to insure a sufficient guarantee of trust-

worthiness to permit the former testimony to be used. Merely because the 

person against whom the former testimony is now being offered was a :party 

to the former proceeding does not mean that the former testimony should be 

admitted. The party my have considered the former testimony insignificant 

in the former proceeding and thus did not object to it or cross-examine 

concerning it. Moreover, under the revised provision, unlike existing lal'. 

it is not required that the former testimony have been given in a former 

action between the ~ parties relating to the ~ subject matter. 

A possible response to the suggestion of the Committee would be to 

add two additional paragraphs to subdivision (3) to read: 

(c) The former testimony was given in a former action or 
proceeding, relating to the same matter J between the same parties 
or their predecessors in interest. 

Cd) The former testimony was given in a former trial of a 
criminal action in the presence of the defendant against whom it 
is now offered and the defendant was given and had the opportunity 
to cross-examine the witness. 

These additional paragraphs are not recommended by the staff, but they 

are based on Code of Civil Frocedure Section 1870(8) ("The testimony of 

a witness deceased, or out of the jurisdiction, or unable to testify, .. 

given in a former action between the same parties, relating to the same 

matter") and Fenal Code Section 686( 3) ("the testimony on behalf 

of the people or the defendant of a witness deceased, insane, out of 
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jurisdiction, or who caDDot with due diligence, be found within the state, 

given on a former tr~al of the action in the presence of the defendant who 

has, either in person Or by counsel, cross-examined or had an opportunity 

to cr06s~examin€ the '.;itness, may be admitted.") 

Rule 63(3.1). The Committee of the Conference of California Jud~s 

recol!J!JIends that this subaivision be el:!m1nated. The Comnittee "feels that 

said rule is cOlltrary to the California law as it nOll exists and 1;oa," ,"ne 

said admi6sion of testimony against a person Yho was not a r.arty to the 

previous action or proceeding is dangerous and llnfair." 

The office of the District Attorney of the County of Los'Angeles 

comments: 

Rule 63(3.l)(b) l:!m1ts former testimony to that offered in a 
civil action OI' against the People in a criminal action. There 
appears to be no valid reason for changing the present rule which 
permits former testimony, whether given for or against a criminal. 
The recent case of People v. Volk, 221 A,C.A. 367, is an example of 
the fallacy of this provision. 

(The office of the District Attorney of the County of LoB AngeJ.es apparently 

overlooked subdivision (3) which would make the testimony in People v. Vo~~ 

admissible. People v. ~ involved testimony at the preliminary heariof' 

that was offered at the trial in the same criminal action where the witness 

could not be located at the trial. Under subdivision (3)(b) such testimony 

would continue to be admissible,} 

The office of the County Counsel of San Bernadino County comments on 

subdivision (3.1): "one's natural reaction is to opI'ose any SlIch radical 

reduction of the right to cross-examine. However such testimony should be 

more reliable thall many other types of hearsay which are admitted. " 

Rule 63(5). The office of the District Attorney of the County of 

Los Angeles states: 

Rule 63( 5) contains an extremely broad dying declaration exception 
which ill conjunction with Rule 63(10) would make admissible false con
fessions of guilt by dying criminals to benefit their confederates, 
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It" should be noted that Rule 63(10) makes the evidence objected to 

admissible; Rule 63("5) is not needed f'or that purpose unless Rule 6.3(1-0} 

is redraftento make such ~onf'essions inadmissible. 

Rule 63( 6). A majority of' the C ollllJi ttee of the Conf'erence of' 

California Judges were in f'avor of' this subdivision as recQl!JDended by the 

ColIlIJission. One member dissented as to paragraph (c); two members dissented 

as to paragraph (b) because this paragraph "does not make it suf'f'iciently 

clear that there must be a causal connection between the alleged violation 

of'the State of' Federal Consitutions and the obtaining of' the confession." 

The Attorney General. (Exhibit VII, pages 2-3--buf'f' colored paper) and 

the of'f'ice of the District Attorney of' Los Angeles COUnty (Exhibit 

III, page 2--green paper) object to subdivision (c) which provides that a 

confession is inadmissible if made while the defendant was illegally d.etaiD~_:, 

Consideration should be given to deleting the phrase "relative to the 

of'f'ense charged" f'rom the introductory clause of' Rlle 63(6). 

Rlle 63(7), (8). There were no objectios ~o these subdivisicns. The 

Committee of' the Conference of' Calif'ornia Judges suggests changes in f'orm 

which we will consider when we redraft the tentative recommendation in the 

form of a statute. Exhibit VIII specifically approves subdivision (8). 

Rule 63( 9). The Committee of the Conference of' California Judges 

suggests the f'ollowing changes in this subdivision: 

(1) In paragraph (a), delete "before the determination of" and insert 

"during. " 

(2) In paragraph (a), after "discretion" insert "as to order of proof." 

(3) In paragraph (b), delete "prior to the termination" and insert 

"during the existence" and delete "independent." 
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The Attorney General suggests that subdivision (b) should permit 

evidence of a statement of a co-conspirator to come in if the judge in 

his discretion, permits it to came in subject to proof of the existence 

of the conspiracy. In other words, subdivision (b) would be the same as 

to order of proof as is subdivision (a). 

Subdivision (b) cba.nges existing California law. Witkin, Cal.ifornia 

Evidence 264 (1958) states: 

(1) Ordinarily proof of the existence of the conspiracy should 
precede proof of the declarations. But this rule yields to convenience, 
and the trial judge bas power to allow the statements to be introduced, 
subject to a continuing objection and a later motion to strike if the 
prosecution does not connect them up. (See pe~e v. Griffin, supra, 98 
C.A.2d 47, 52; People v. Fer1in (1928) 203 C. ~, 599, 265 P.2)O.) 

In addition, the Committee of the Conference of California Judges states: 

"We have eliminated the word 'independent' from Rule 63(9b ii) to comply 

with the rules set forth in People v. Collier, 111 Cal. App. 215; and 

People v. Curtis, 106 Cal. App.2d 321, to the effect that the acts and 

declarations of conspirators are properly received in evidence in proof of 

the 'fact' of the existence of a conspiracy." The following is a quotation 

from People v. Curtis: 

(7) Generally, the hearsay rule prohibits the reception in 
evidence of the acts done and the declarations made by one defendant, 
out of the presence of his codefendant, against such codefendant. 
One of the exceptions to the hearsay rule is provided by section 
1870(6) of the Code of Civil Procedure, which read.s: "In conformity 
with the preceding provisions, evidence may be given upon a trial of 
the following facts: ••• 6. After proof of a conspiracy, the act 
or declaration of a conspirator against his co-conspirator, and 
relating to the conspiracy." [8] The section refers to declarations 
made by an alleged conspirator out of the presence of his confederate. 
Section 1870 also provides that evidence may be given of "[t]he act, 
declaration, or omission forming part of a transaction, as explained 
in section eighteen hundred and fifty." (SUbd. 7.) Section 1850 
reads: "Where, also, the declaration, act, or omission forms a part 
of a transaction, which is itself the fact in dispute, or evidence 
of that fact, such declaration, act or omission is evidence, as 
part of the transaction." (9] An act, declaration, or omission of 
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one a.Ueged conspirator in the presence of his all.eged confederate 
is not hearsay and is admissible in evidence. [~O] An act, 
declaration, or omission of an ~leged conspirator which forms a 
]?'rt of the transaction which is in dispute--the agreement coupled 
with an overt act--is not hearsay and is admissible in evidence. 
[ll] An act or declaration of an ~eged conspirator, not a part 
of the transaction which is in dispute, made out of the presence of 
his alleged confederate, is hearsay, and is not admissible in 
evidence until prima. facie proof has been made of the existence of 
the conspiracy, subject to the power of the trial judge to regulate 
the order of proof. The very existence of a conspiracy is generally 
a matter of inference deduced from acts of the :persons accused, and 
frequently from their declarations, written and verbal, 

The distinction between admissible and j nadmi ssible acts and 
declarations of alleged conspirators is lucidly explained in 
PeoJ?l,e vo Collier, 111 cal. App. 215, 240 [295 P. 898]: "Now it 
must be apparent that when an agreement is not in writing parol 
evidence is admissible to prove its contents. And when the 
agreement is in parol, evidence of the conversations of the parties 
tending to disclose the agreement made is evidence of the very fact 
to be proved and hence is evidence of the res gestae. Hence, when 
the conspiracy charged in the indictment 1'S'8Ili'Sgreement' to do or 
not to do a certain act evidence of the conversations and acts of 
the conspirators which constitute the agreement is admissible to 
prove the agreement. Thus, when, as a part of the agreement, one 
or more of the conspirators undertakes to ask for a bribe, one or 
more agrees to accept II bribe, one or more agrees to do or not to 
do some act for the purpose of effectuating the compact, and one o~ 
more of the conspirators gives his assent to the compact either by 
express 'Words or by actions from which such af'sent might be implied, 
evidence of such facts, when the agreement is in parol, is competent 
evidence of the acts or declarations which form 'a part, of the 
transaction' which is in dispute, and, as such is admissible under 
the express provisions of section 1850 of the Code of Civil Procedure. 
On the other hand, if a witness were "sked to relate a conversation 
which he had had with one of the aUeged conspirators such test:tmon;y 
would be hearsay and would not be admissible under section lATe, 
subdivision 6 of the Code of Civil Procedure, until after the con
spiracy had bee!! proved, and, by thus permitting evidence of the 
acts and d.eclarations of a conspirator e.gainst his coconspirator, 
this subdiviE>ion becomes an enlargenent of rather than a limitation 
upon the ordl.ne.:.."Y hearsay rule." (cr. People v. Raze, 91 cal. App.2d 
918, 921, 922 [205 p.2d 1062].) InpeO""le vo J)e.ener, 96 cal. App.2d 
827, we said, page 831 [216 1:' .2d 5UT: "The agreement may be inferred 
from the declaraUons, acts and conduct of the alleged conspirators. 
(People v. Benenato, 77 CaL App.2d 350, 358 [175 P.2d 296].) 'If in 
an:! manner the conspirators tacitly come to a mutual understanding to 
commit a crime, it is sufficient to constitute a conspiracy (pegple 
v. Yeager, Carra [194 Cal. 452 (299 P. 40»); People v. Sisson, 31 cal. 
App.2d 92 P. 2d 420].) It may result from the actions of the 
defendants in carrying out a cOlDDXln purpose to achieve an unlawful. 
end (People v. Montgomery" 47 cal. App.2d 1 [U7 P.2d 4371).' (pe~ 
v. Torres, 84 CaL App.2d '787, 794 [192 P.2d 45].)" 



, . 
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In reviewing the cases involving declarations of co-conspirators, 

we find that the existing law--~, permitting the declarations of 

co-conspirators to come in subject to later proof of the conspiracy--

has worked well in practice. The existing law permits the prosecution 

to present its case in a logical manner. The proposed revised rule woul.d 

result in confusion in some cases. We strongly urge that the rule advocated 

1?f the Attorney General be approved by the Commission and that subdivision 

(9)(b) be conformed to subdivision 9(a) on the order of proof of the 

declaration. 

We suggest that the phrase "independent evidence" be deleted from 

subdivisions (a) and (b) and the phrase "otherwise admissible evidence" 

be substituted therefore. We believe that this will meet the objections 

of the Committee of the Conference of Cslifornia Judges. 

Rule 63(10). The Committee of the Conference of Cslifornia Judges 

suggested that this subdivision be rewritten, but the committee did not 

suggest any change in substance. We will consider their suggestion when 

we redraft the subdivision in statutory form. 

Two melllbers of the Committee disapproved subdivision (10) for the 

following reasons: 

By reason of the decision by a District Court of Appeal in 
the case of People v. Spriggs, 220 A. C.A. 348, to the effect tllat 
the declaration of another person that he camm1tteed the crime is 

. inadmissible hearsay, and since the Supreme Court granted a hearing 
in the Spriggs case, and in the absence of additional safeguards to 
assure the trustworthiness of the declarant, it is suggested that 
the Committee not recommend favorable action on this subdivision 
until our Supreme Court renders its decision. 

The office of the County Counsel of San Bernardino County makes the 

following comment regarding subdivision (10): 

This is another very substantial enlargement of the present 
hearsay exception. It seems as though the new rule Will be more 
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logical. Formerly a declaration a.gainst interest had to be 
against pecuniary interest and even that exception was rather 
narrowly defined. A person would be even less likely to make a 
statement which would subject him to the risk of criminal liability 
than to make a statement which could cost him, perhaps, a nominal 
sum of money. How broadly the courts will interpret the exception 
to cover hatred, ridicule, or social disgrace remains to be seen. 
In the privileges article an example was given where X confessed 
to P, a psychotherapist, that X had murdered Y. D, charged with 
murder of Y could compel P to testifY regarding X's confession. 
[Privileges recommendation chapges to .elimiriate the exception that 
permitted D to compel P to testify to X's confession.] 

The office of the District Attorney of Los Angeles County makes the 

following comment concerning subdivision (10): 

Rule 63(10} contains a very broad permissible use of declarations 
against interest but excludes statements mde while the declarant 
was in custody insofar as such statements ms.y be used against a. 
defendant in a. crimina.l action. Under this rule, evidence of other in
dividuals that they committed the crime for "hicn the defendant is being 
tried could be used on behalf of. the defcn01u1u. Such a rule would lead 
to an increased number of perjurious defenses ana. "ould create chaos 
in criminal trials. ·Further, there appears no sound reason for the 
exception tta.t declarations of a person in custody cannot be used against 
a defendant. 
Rule 63(12). The Comm1tteie of the ccinference of California Judges 

disapproved paragraph (c) of subdivision (12). Two members of the 

Committee believe that the subject matter of paragraph (c) Ahould be 

included in the subdivision in language substantially as follows: 

(c) His previous symptoms, pain or physical sensation ms.de 
to a phySician relative to an issue of declarant's bodily condition. 

The Office of the County Counsel of San Bernardino County states: 

"Only paragraph (c) is intended to be a change from present law. It does 

not appear to be an important one. 

Rule 63(13}. There were no objections to this subdivision. 

Rule 63(14). There were no objections to this subdivision. Consideration 

might be given to making subdivision (14) consistent with subdivision (13). 

This could be accomplisbed by revising subdivision (14) to read: 
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Evidence of the absence from the records of a business (as 
defined in subdivision (13) of this rule) of a record of an 
asserted act, condition or event, to prove the non-occurence of 
the act or event, or the non-existence of the condition, if the 
judge finds that: 

(a) It was the regular course of that business to make records 
of all such acts, conditions or events, at or near the time of the 
act, condition or event, and to preserve them; and 

(b) The sources of information and method and time of preparation of 
the records of that business [~~_.;t.Q-~~.t.l;a;t...ta-QQ&i2P'lQ 
M'-&~4-fi'-_~--eeM.4.«-~_~w~ __ ;lm' __ ~ 

~Ml'!i-~_€M-~ .. ..et--.r-~4;ke-O€IIMW@g .u.i-~~ J were 
such as to indicate their trustworthiness. 

The revision would make it clear that the proponent of the evidence under 

subdivision (14) must llBke the same showing as under subdivision (13 }--~, 

that the records of the business are trustworthy. Just what kind of a 

showing is required under subdivision (14)(b) of the revised rule and just 

how it differs from the showing under subdivision (13) if not clear. In 

this connection, the case that held that evidence of the absence from the 

record of a business was evidence that an act or event did not occur or 

a condition did not exist stated: 

The primary purpose of adm1 tting evidence of any character in any 
case, is to arrive at the truth in controversy. Hence, if a 
business record is otherwise admissible under Section 1953f [now 
Revised Rule 63(13)], we see no reason why it should not be equally 
admissible to disprove an affirmative as to prove an affirmative, 
just as competent to prove the falsity of a fact affirmed as to 
prove the truth of the fact affirmed. We are unable to conceive 
of any kind of evidence which does not, in a measure, partake of 
both an affirmative and negative character. If it proves an 
affirmative, it thereby logically disproves the reverse. 

Note that the court requires the same foundational showing to prove the 

absence of a record as to prove the existence of a record. The proposed 

reVision of Rule 63(14) would retain the existing law in this respect. 

Rule 63(15). The COmmittee of the COnference of California Judges 

approves Rule 63(15)(a), (b), and (cl, provided that whenever the author 

of such writing is called as a witness by the party against whom 
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c:: the writing is offered and concerning the subject matter of the writing, 

such witness ma.y be examined as an adverse witness as on cross~examination. 

c 

c 

The Committee also suggests that consideration be given to the 

admissibility of reports prepared by agencies of goveznment prior to the 

litigation dealing with natural or physical conditions, for example, reports 

that might be used in water, mining, oil subsidence cases, but which 

would not qualify for admission under subparagraph (b). The Commission 

considered this matter when the tentative recommendation was prepared. 

See discussion of Rule 63(15)(c) on pages 622~524 of the study. 

Rule 63( 16). The Committee of the Conference of California Judges 

approves this subdivision if the words "or report" is deleted from the 

first line of the subdivision. 

This subdivision is discussed in a supplement to this memorandum. 

Rule 63(17). The Committee of the Conference of California Judges 

would revise paragraph (a) of subdivision (17) to read: 

(al A writing purporting to be a copy of a writing recorded 
Or filed pursuant to law in the office of a public officer, or a 
writing in the custody of such an officer, and offered to prove 
the contents of such writing if the original would be admissible 
and a copy meets the requirements of authentication under Rule 68. 

This revision presents several policy questions: 

(1) We have used the words "a writing in the custody of a public 

officer or employee" to include a copy of a writing recorded or filed 

pursuant to law in the office of a public officer or employee. The 

Committee suggests that subdivision (17)(a) be revised to read: 

Ca) If meeting the requirements of authentication under Rule 
68, to prove the content of the record of a writing recorded or 
filed pursuant to law in the office of a public officer or Emplqyee 
or to prove the content of a writing in the custody of a publiC 
officer or employee, a writing purporting to be a copy thereof. 

.... 
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C This Ileems to be an unnecessary change. However, to make subdivision 

c 
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(a) ccnsistent with Revised Rule 68, the words "or of an entry therein" 

silould be a.dded after "a writing in the custody of a public officer or 

elOlpl.oyee." See Tentative Recommendation on Authentication and Content 

of Writings, :pa.ge 12. Thus, su bdi vi s ion (a) should read; 

(a) If meeting the requirements of authentication under 
Rule 68: to prove the content of a writing in the custody of 
a public officer or employee or of an entry therein, a writing 
purporting to be a copy [;j;ael'eefJ 2! such writing or entry. 

(2) The Committee Buggests that the requirement that "if the 

original 'WOUld be admissible" be added to subdivision (17){a). The 

theory of subdivision (17)(0.) is that it permits proof of the Official 

record by a copy. Whether the Official record is admissible depends on 

whether a hearsay exception exists that makes it admiSSible. 

See the comment to subdivision (17). See also, Revised Ruh 68 

(Authentication). If this suggestion is adopted by the CommiSSion, 

pp,ragraph (a) of subdivision (17) might be revised to read: 

(a) A purported copy of a writing in the custody of a public 
employee, or of an entry therein, is admissible if: 

(1) The copy of the writing or entry meets the requirements 
of authentication under Rule 68; and 

(2) The writing in the custody of the public employee, or 
the entry therein, would itself be admissible. 

Rule 63(18): There were no objections to this subdivision. 

Rule 63(19). There were no objections to this subdivision. 

Rule 63{20}. This subdiviSion is discussed in a supplement to 

thts n:r..morandum .. 

Rule 63(21)" There were no objections to the substance of this 

Rud:~63(21.1) '. There were no objections to this· SUbdivision. 
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Rul.e 63(22). No change in substance was recommended by persons 

commenting on this subdivision. This subdivision is discussed in a 

supplement to this memorandum. 

Rule 63(23). The Committee of the Conference of California Judges 

would revise this subdivision to require the proponent of the evidence 

to show that the declarant "in making such statement had no apparent 

motive or reason to deviate from the truth." No reason is given for 

changing the burden of producing evidence of motive or reason to deviate 

from the truth to impose it on the proponent rather than on the person 

objecting to the evidence. 

Rul.e 63(24). The Committee of the Conference of California Judges 

recommends the same change in this subdivision as in subdivision (23). 

Rule 63(26). No change in the substance of this SUbdivision was 

recommended by persons sumitting comments. 

Rule 63(26.1). No change in the substance of this subdivision was 

recommended by persons submitting comments • 

. :gule 63(27). No change in the substance of this subdivision was 

recommended by persons submitting comments. This subdivision is discussed 

in a supplement to this memorandum. 

Rul.e 63(27.1). The Committee of the Conference of California Judges 

recommends that the proponent of the evidence have the burden of showing 

that the "statement was made under such circumstances that the declarant 

in making such statement had no apparent motive or reason to deviate from 

the truth." 

Rllle 63(28). No change in the substance of this subdivision was 

recommended by persons submitting comments. 
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Rule 63(29). The COIlIIllittee of the Conference of Calif'ornia Judges 

recoDll!lends that the words "real or personal" be inserted before "property" 

in the introductory clause of this subdivision. In this connection, it 

is noted that Section 17 of the Code of Civil Procedure providas in part: 

The following words have in this code the signification 
attached to them in this section, unless otherwise apparent from 
the conteXt: 

1. The word "property" includes both real and personal 
property; 

Hence, the suggested revision seems unnecessary, since the general 

definitions applicable to the Code of Civil Procedure will apply unless 

we provide for conflicting definitions. Note also that" real property" 

and 'personal property" are defined in Section 17 of the Code of Civil 

Procedure. 

Rule 63(29.1). There were no comments on this subdivision. The 

subdivision does present the problem whether the words "if the judge 

finds" should be inserted in cases where the hearsay evidence is admiss~_bj-,:: 

subject to the finding of a condition. Here, the judge must find tha: 

statement has been since generally acted upon as true by persons having 

an interest in the matter. Hence, the least that should be done to this 

section is to change the word "when" to "if." 

Rule 63(30). There were no comments on this subdivision. 

Rule 63(31). There was only one comment on this subdivision. The 

office of the County Counsel of San Bernardino County states: 

This is C.C.P. 1936 modif'ied only to conform to the general 
format of the hearsay statute. The courts have held that "books 
of science or art" do not include medical books since medicine is 
not an exact science. Consequently a doctor can be cross-examined 
as to his knowledge regarding various medical books, but the books 
themselves cannot be used as substantive evidence. The commission 
considered the possibility of broadening this exception by stating 
specifically that medical books are included. There is no indication 
why the commission decided against this desirable change. 
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!.'dditional Hearsay Exception. In its tenative recOlllll1endation 

relating to the Privileges Article, the Commission approved the followjp,; 

additional exception to the hearsay rule (in connection with the repeal 

~f the Dead Man Statute): 

(5.1) When offered in an action or proceeding brought against 
an executor or administrator upon a claim or demand against the 
estate of a deceased person, a statement of the deceased person 
if the judge finds it was made upon the personal knowledge of the 
declarant. 

See Telltative Recommendation on Privileges Article, pages 117-119. We 

!k~ve not made a general distribution of this tentative recommendation for 

comments. 

Rule 63(32~ There were no comments on this subdivision. 

Rule 64. The office of the District Attorney of Los Angeles 

County points out that discovery by the prosecution is very limited in 

c:'imina:. cases and, hence, it might be desirable to retain Ru.le 64. 

~e 65. There were no comments on this subdivision. 

Rule 66. There were no comments on this subdivision. 

Rule 66.1. There were no comments on this subdivision. 

AInendl!lents and Repeals of Existing Statutes. '!here were no objecti{)::).,, 

to the amendments and repeals except, as noted below. One member of the 

CoTmittee of the Conference of California Judges objects to repealing 

Section 18500 See comaent on page 16 of Exhibit V (white pages). 

The office of the county Counsel of San Bernardino County (Exhibit 

VIII) commented: 

C.C.P. 2047 will be changed rather substantially ty permitting 
a witness to refer to a document not prepared by him, and by per
mitting the opposing attorney to inspect a document used to 
refresh the witness's memory, even when the witness does not take 
it with him to the witness stand. Probably the court would hold 
that this does not re~uire disclosure of a document containing 
privileged information. The witness might be deemed to have waj··~~ 
h~~ privilege (like the lawyer-client privilege) by referring to 
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the document to refresh his memory, but this should not compel 
him to band over a document (like part of an adoption file) when 
the privilege belongs to another party or when disclosure is 
f~rbidden by statute. It would be a gOOd idea to say so, if this 
is the law. 

Witnesses will have to be careful what they use to refresh 
their memory prior to trial if they don't want the opposing 
attorney to see their files. 

It is noted, also, that Code of Civil Procedure Section ll7s 

refers to the Uniform Business Records as Evidence Act and will require 

a conforming amendment 0 

Additonal objections. We will redraft the rules in statutory form 

to reflect Commission action at the February meeting and will consider 

this portion of the proposed new statute and additional objections to 

the tentative recoomendation (if any are received) at the March meeting. 

We also plan to make a careful study of the Hearsay Evidence Provisions 

when we prepare the tentative recol!lllendation in statutory form. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



Memo 64-13 

EXHIl3lT I 

MUNICIPAL COURT 
LOS ANGELES JUDICIAL DISl'RICT 

Elisabeth Eberhard Zeigler, Judge 

Cali~ornia Law ReVision Commission 
School of Law 
Stanford, Calif'ornia 

Attention: Mr. John H. DeMoully 
Executive Secretary 

Gentlemen: 

December 30, 1963 

The members of the committee of' the Municipal. Court Judges' 
Association o~ Los Angeles County have studied the California Law 
Revision Commission's tentative recommendations on the hears~ evidence 
article of the Un1~orm Rules of Evidence. May we offer our congratu
lations to the Commission far the excellent study and recommendations 
that have been made. 

The only suggestion for a change is as to Rule 62(6)(c). 
The language offered by the Uniform Rules of Evidence appears to be 
preferable to the language recommended by the Commission. Whil.e it 
is true that the language recomnended by the COIIIDission is taken from 
Section 2016(d)(3)(iii} of the Code of Civil Procedure, there is no 
reason why "age" in and of itself should make a witness unavailable. 
It is the "physical or mental illness" that makes a witness unavaU
able, not "age". Also, "imprisonment" should not make a ,dtness 
"unavaUable", as wl.tnesses who are imprisoned can be and frequently 
are brought to COt'J:'t to testify. 

We e.IT1:'C'(:i.Rt.? the opportunity you have afforded us to study 
and to ::omme:~·t on yc-.~-: recOllDIlendations. 

EEZ:mks .. 

Very truly yours, 

Elisabeth E. Zeigler 
Chairman of Municipal Court 
JudgeS' Association Committee 



Mr. John H. Delfrm]]y, 
Bx.ecutive Secretary, 

EXHIBIT II 

BBOBECK, PHIBGBlI «0 BARBISOI 
Attorneys at law 

One Eleven SUtter Street 
San Franelsco 4 

January 3. 1964. 

Clalltorll1a lAy 1Iev1s:l.oD C<iIIIII1ss1on, 
ScbooJ. of lAY, 
Stanford tJJI1veralty. 
StaZlf'ord, CIal1t'orn1a. 

Dear Mr. Del*N.ll.:J: 

As you v1ll :recall, Mr. aeorse Meter, the eba1_or the 

ClalUornia C<iIIIII1n1on on tJJI1tora State ~, _s des1CSted _ to 

aet by way. ot Uaison vi th the C&lltornia lAY Bsrts:l.on COIIa1sS:l.on 

in connection vith the He&rsa1 Ev1deJ1ce Article ot the tJJI1follll Rules 

ot Ev':l.deDce. On September 6, 1963. you wrote lilt in reprd to this 

_tter, enclos1n& a «lOW o'f a tentative re~DC1at1on 8114 reaearch 

atu4:J ~ by the Calitornia law BIv1alon oo-tMion. 

'lbis is to 1ntora.;,ou tlw.t tbe C&l1torn1a CaID1saion on 

tJJI1fOl'lll State I&1rIIhas DO aua&estions to IIIalw Yith 1'8f!II1'd to the 

tell'tatlve reCOllllleIlda~on and l'eaurch study. 

AJR:mb 

SlneerelT, 

S/ALVlI J. BJClIlrI'ILt 
Alvin J. BocIarell 

',- ~ 



Memo 64-13 

EXHIBIT III 

COUNTY OF LOS ANGELES 
OFFICE OF THE DISTRICT ATTORNEY 

600 Hall of Justice 
Los Angeles 12, California 

Mr. Spencer M. Williams 
County Counsel 
County of Santa Clara 
70 West Rosa Street 
San Jose 10, California 

Dear Spence: 

January 7, 1964 

At your request, We have reviewed the tentative proposals on 
Hearsay Evidence and Privileges Articles of the Uniform Rules 
of Evidence prepared by the California Law Revision Committee. 
There are a number of provisions which we feel are unwise 
changes in the law of evidence. 

As to Article VIII, Hearsay Evidence, we object to the following 
proposals: 

1. Rule 62 15)(c) includes in its definitions 
of the term lIunavailable" one who is imprisoned or 
sick or infirm. It appears obvious that the testimony 
of such a person would usually be inherently unreliable, 
and the presence of a convict can be obtained by an order 
of court and his testimony tested by cross examination. 
Further. the testimony of sick or infirm persons can 
usually be obtained by the court holding a bedside hearing. 

2. Rule 63 (3.1)(bj limits former testimony to 
that offered in a civil action or against the People 
in a criminal action. There appears to be no valid 
reason for changing the present rule which permits 
former testimony. whether given for or against a 
criminal. The recent case of People v. ~. 221 A.C.A. 
367, is an example of the fallacy of this provision. 

J. Rule 63(5) contains an extremely broad dying 
declaration exception which in conjunction with Rule 
63(10) would make admissible false confessions of 
guilt by dying criminals to benefit their eonfederates, 
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Mr. Spencer M. \i/illiams 
Page Two 
January 7, 1964 

4. Subdivision Rule 63 (6) (c) provides that 
a confession is inadmissible if made while the 
defendant was illegally detained. While the com
mission does not clearly state it in their comment 
the effect of this recommendation would be to 
hamper laW enforcement agencies by the adoption of 
the federal McNabb-Mallory Rule which has been re
jected by the Supreme Court of the State of California. 
(See People v. Rogers, 46 Cal. 2d 3.) 

5. Rule 63 (10) contains a very broad permis
sive use of declarations against interest but excludes 
statemen~s made while the declarant was in custody, 
insofar as such statements may be used against a 
defendant in a criminal action. Under this rule, 
evidence of other individuals that they committed 
the crime for which the defendant is being tried 
could be used on behalf of the defendant. Such a 
rule would lead to an increased number of 
perjurious defenses and would create chaos in 
criminal trials. Further, there appears no sound 
reason for the exception that declarations of a 
person in custody cannot be used against a defendant. 

6. The commission declines to adopt Rule 64 
on the grounds that discovery procedures provide 
the adverse--parties adequate opportunity to protect 
themselves against surprise. While this comment 
may be true in civil matters, it is absurd as applied 
to the People in a criminal case. (See Jones v. 
Superior Court, 58 Cal, at 56.) 

We also find the following provisions of the Privileges Articles 
~o be objectionable: 

[omitted] 
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We have attempted to point out only the provisions which we 
feel are particularly objectionable in the commission recom
mendations. Our failure to mention other provisions should 
not be taken as an indication of approval for the rest of 
the material. 

Sincerely yours, 

sl 
Manley J. Bowler 
Chief Deputy District Attorney 

MJB:Janh 
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Memo 6tl-13 

Mr. John B. DeM:Nl.l¥ 

'!'BE UlfIVElISITr OF CBIQ\OO 

Cil1cago "57 • Illinois 

The lAw School 

cal1torIUa lAw Bevi.1on CcIIIID1sl1on 
staDtord Umver8i~ School of lAw 
stantord, california 

Dear John: 

Januar,y 20, l~ 

MaD1 tbenkl tor selld1Jli me the report at tbe cal.1torn:l.a lAw ftev1.8ion 
eo..1 •• 1on on bearny. 

The l'eJ)Ol't, in·1I\Y op1n1on, III:I.s •• tbe boat. It proposes to turn 
the clock back, and it _It succeed. 

ICre spec11'1ca.J.4t, tbe report ps VI'OIlS at paae 308, vbere tbe 
~. as..uon appean *t "the tentative rec • rw1atloo 1IOUl4 
make a broader ntIIfI ot bearRy ev~C8 adIaS ... ibl.e 111 tbe court. of 
this state tbaD is DOW the ClUe. II '!'be report mke8 this ateertion 
without even IUIT &Va,.,.s. of _t prooeed1J1S1 w1ll be IIIIb,1ect to the 
new rules; the .report mere~ reters vaaueJ.y to "tbe cal.1torn:l.a law ot 
ev14eD.ce • " 

ODe !!as to turn to the Chadbourn report, beg1nniUS at pap lioT, to 
discover wtat tlIe proposed rules wU1 aPfl1 to. 'l!le J'Ule. w1ll a:ppl¥ "in 
eTe17 cz1"'nel or civil p1'Qceed1US COIII\ucted by or UDder tbe -.rvt.1on 
ot a court in Yh1cb evicle1lce i8 produced." In the tootllOte to that state
... at appe&l'8 ~ excesoJt".,,. 1eportaat quaUt1caticm: "lxcept to the 
extent to Yh1ch the lJIIUOl'III Alles ot Iv1del:Ice '1181 be re)em b:y other 
procedural rule or .tatute appl1~bl.e to the SJecit1c sttu&t1on.·" 'l!len 
appoars the """IlIPl- ot tbe 8all Cla'·. OOIlrt, before which tbe proposed 
rule, w1ll be "relaxed." 

With aU re~t, I want to rai.e the ex~ el.eIDentarr quHt10ll 
vhetber tbe o.a1.s1on is 8IIa1'e of the tact that the jU17-tr:l.al nIl.es of 
evi4enoe, tDoluMne: espec1aUy the hearsay rule, are "relaxed" in.,.t 
oase. that are tried without ,1ur1e.. I want to raile tbe el.ellaentar,y 
question vbetber the ClaaD1.l1on is aware ot the tact that proba~ about 
tvo-th1rdI of aU triall in superior court. of cal.1fom1a are without 
juries, and tbat in the leoer courts of california a still hiaher 
proportion are without Juries. 

OD the basil ot statiltics in recent reportl ot tile Judic1&l Councu 
at cal.itorn:l.a, I think 1t rzay be a good guell that more than mne-ten'tbl 
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Mr. John H. DeMoully 
Page 'l'wo 

ot the trials to which the proposed rules will be applica.W4 an w1~ 
,1ur1es. In the noojury trials, the hearsay 1\ile i8 "rel"X"4/1 to ICIIIeUDeVeo 
extent from case to case and. from judge to Judge. 

From this approach, I think it highly 1IIIprobabls;> tllat "thew.tive 
I'fICQIIIIIIPMation would IIBke a broader rauge of hearllll.1 avtdence adIIlsalble 
10 the courts of this state than is now the case." 'lbi8 8tatelbent at 
page 308 ot the report has 00 support wbatsoeYer, a.ud the onlJ .., it 
could be supported would be through a study ot the preseat pre.ctlcee 
in oonjury tr1e.ls, which probably account for IIOre than n1ne-tentha af 
all trials in courts of California. Even it the statement is true Y1tJa 
respect to jury casee, which are probably less than ons.tenth Of the 
trials, I think the statement is unjustifiable unless SQlle sort ot 
study ot DOIljur,f trials supports it. 

'!'be reality seems to me to be thet todo.;y's evid.el:lce p:rol.\'lkes.1a 
Calltornia IIBke a lot of sense because the Jury-trial rules are re1l:ille4 
in IIOre than nine-tenths ot all trials. And application of tbeClal1to1'll1a 
Iaw Revision CoIIm1ssion' s proposed rules to the oonjury tll'ials of 
Calltornia 11'11:... at I see it, be II. ~ 1t1 the wrong direct •• 

Even 10 Jury cases, I am not convinc:ed that the re()C!!!!!!!l$t1onII vtU 
be a step torward.. What is 1mports.nt here is the d:Ltfereoce ~e .. the 
fOl'llBl. s;ystelll and. wbat actne,Jlyllappeu 10 trlala. plus tbe ~ 
tact that the cod1t1cat1on proposed vUl pl'OJlab~ telld " baft _effect 
than ~'s relative looseDesa~ lfotll1ns 10 the report or 10 .,...~ 
study discerDS the cruc1al realities ..... bed by 8QIIe ot the best8tu4ents 
ot evidence. An eX!lllp1e1a Protessor Jack We1118telo of (loJ!1mtrla t1n1Q:rs1ty: 
"SO qutckl;y has the exclus1ODar,y hear8a;y l'IIle :waDed that there are tfiN 
cases today vhere the outcome of a well-tried case would bave been d1fterent 
bad 1t not been tor the hearsa.;y rule, Were a good court,.. pevented 
from admitt1ns persuasive hearsay. Not all law;yera aodcourts, of oourse. 
have tully exploited present tendencies." See the whole We1oate1n IU't1cle, 
Probative Force of Hearsay. 43 la. L. Rev. 331 (1961), wb1ch has in it 
ninet;y-n1ne times as much w1adom as the Chadbourn report. 

The proposed rules of the California law Revision t:c.ml •• 1on taU 
to recognize the f'unilamental truth captured by McCormick in one sentence: 
"'!'be trustworthiness of hearaa.;y rauges trom the highest reliabUit;y to 
utter lIOrthlessness." '!'he proposed. rules asllUllle. wrongly, that the 
be8raa.;y rule and its exceptions can be l18de to fit McCormick's f'\lnd,WDtal. 
truth. They don't fit it. 

It IIOre than nine-tenths of trials 10 California are lI'1thout juries, 
then 10 preper1ns rules of evidence for all trials I we need to release 
our IIIind.s from jury think1ns and to prepare rules tor oonjury trials. 
We can then provide for the needed adaptation tor the saall miDorit;y ot 
trials that use juries. 'l'he rules proposed by the Cal1tornia law Rev1l1on 
COIIIII1ssioo are dom1ueted by jury th1nk1q. The proposed rulea should be 
prepared by minds that are released frail jur;y tbink1ns. 
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Mr. John H. DeMoully 
Page Three 

January 20, 1964 

When our minds are released from jury thinking, we shall see the 
merit of buUding on our valuable experience under the satisfactory 
provis:l:>ns of the Ad:ninistrative Procedure Act that "Any oral or 
doc=ntary ev::'dencc =y be received" and th&t e. finding may be sup
ported by "reliable, probative: and substantial evidence" without 
regard to the question whether tha evidence is "ccmpetent." 

When our m1::lds are reled.sed from jury thinking, we shall see that 
when the only Evailablt. a.:ternative to giving the heLrsay as mob welgbt 
as it seems to dese~ is to decide with~~t evidence, OUT belief that 
direct evidenCE is usual2y better thr~ hearsay is unhe:ptul because it 
is irrelevant, 

When cur rlnds are released fro:n jury thinking; -... e shall see the 
nonsens·- of'.~ he.li'SE,Y rille tb..1.t operates iii. the same way irrespective 
of the'r9"1I.\b::':i';~- or unrel1abUi'tY of the hearsay and irrespective ~ 
the ava1labUity or unavailability of the decJ.arant; we shall see that 
even BOII1eWhat unreliable hearsay may for some purposes in some circum
stances be bet';er than no evidence. 

If you want figures showing that five-sixths of aU trials in 
courts of general jurisdiction in the united states toclay are without 
juries, I refer you to § 14.03 of the 1963 pocket parts of DW AdIIIiI'.lUtn.Uve 
Lsw Treat1ae. (If you want support for some of DW remarlts to 10U at 1IIIe 
lunch table about judicial notice, see § 15.09 of the same pocket parts.) 

I was mob ?leased to become a bit aoquainted with 70U in Loa Anaele., 
John, and I hope the future will often bring us together. 

Warm regards. 

Sincerely yours, 

Kenneth 'Culp !avis 

'xcr,'ta 
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Memo 64-13 

EXHIBIT V. 

Chambers of 

THE SUPERIOO COURr 

Los AngeJ.es 12, Cal.1tornia 

January 26, 1964 

Ca1ifornia Law Revision Commission 
School of Law 
stanford University 
stanford, Ca11tornia 

Attention: Mr. John H. DeMoully, Executive Secretary 

Gent1emen: 

The Honorab1s Vernon W. Hunt, President of the Conference of 
California Judges, several months ago appointed a special cOlllll1ttee of 
the Conference to work with your COIIIII1ssion on the study of the Un1:farm 
Ru1es of Evidence. The members of said committee are as fOllows: 

Justice Mi1dred Lillie 
Justice, District Court of Appeal. 
Los Angeles, Cal.ifornia 

Judge Mark Brandler 
The Superior Court 
Los Ange1es, California 

Judge Raymond J. Sherwin 
The Superior Court 
Fairfield, Cal.1:fornia 

Judge James C. Toothaker 
The Superior Court 
San Diego, California 

Judge Howard E. ~ndalJ 
The Municipal Court 
San Pedro, Cal.1tornia 

Judge Leonard A. Diether 
The Superior Court 
Los .Ange1es, Ca1ifornia 
Chairman of the Ccmn1ttee 

The Ccmn1ttee has studied and reviewed the tentative reconmendations 
of your COIIIII1ssion on the Uniform Ru1es of Evidence relating to hearl!l'>;. 
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Calirornia Law Revision 
COI!IIIlission -2-

evidence as expressed in your report 0-[ August 1962, and has prepared 
a report of its recommenilations and conclusions, copies of whteh are 
enclosed herewith. Please deliver a copy of said report to each member 
of the COIl!IDission 

If' the Commission desireS, the Committee will be happy to fUrnish 
the Commission with additional information as to the reasons or basis 
for its recanmendations and conclusions. 

The C':lIIIIII1ttee will be happy to study and review any additiOllllJ. 
tentative recommendations of the Com:n1ssion on the Un1f'orm Rules of 
Evidence. 

LAD:IM 
Encls. 

Yours very truly, 

s/ 

Leonard A. D1ether 
Chairman of the Camn1ttee ot the 
Conference of California Jud8es to 
llork with ~ Californ1a IAv 
Revision Camm1ssion on Unitorm 
Rules of Evidence 
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REPORT OF TIlE SPECIAL COMMITTEE OF TIlE CONFERENCE 

OF CALIFORNIA JUOOES TO WORK WITH THE CALIFORNIA 

LAW BEVISION COMMISSION ON THE sroIJ'I OF TIlE UNIFORM 

RULES OF EVIDENCE REIATIVE TO HEARSAY EVIDENCE 

The CaI8!1ittee approves the tentative recoumendations of the CaI8!1ission 

on all Rules relatiog to hearsay evidence not specifica.JJ.y mentioned herein. 

RULE 62 

DEFINITIONS 

The Committee recOllllllends that Rule 62 be amended to include the 

definitions hereinaf'ter set forth. The Committee believes that sUCh 

definitions will simp11t'y and shorten Rule 63. 

Rule 62(9) Pb;ysicial or menta.! condition of a persOll as used 111 these 

rules shall include the then ex1stiog state of mind, emotion or pb,ysic1al 

sensation, statements of intent, plan, motive, design, mental feeling, 

pain and bodily health. 

Rule 62(10) Family history sha.ll mean a statement concern1Dg the birth, 

marriage, divorce, death, legitimacy, race-ancestry, relatlon8h1p b,y blood 

or marriage or other similar fact. 

RULE 63 

HEARSAY EVIDENCE ElCCLUDED - ElCCEFTIClfS 

The Committee recOllllllends that the form of the subdivisions UDder Rule 

63 should be uniform, and that the subject matter of the hearsay evidence 

should be stated first and that any modifYiDg or conditional phrases, or 

exceptions should be stated in the latter provisions of the subcHvis101l8 or 

in a separate paragraph as is done in Rule 63(1). 
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RULE 63(3) 

FORMER TESTIMONY OFFERED AGAINSl' A PARTY: 

TO THE FORMER ACTION OR PROCEEDING 

The COIIID1ttee recOllllllends that Rule 63(3) be rellritten as follows: 

Former testimony of a declarant if the judge finds that the declarant 

is unavailable as a witness and any one of the follmfing exists: 

(a) It is offered against a person who offered it in evidence 

in his own behalf on the former occasion or against the 

successor in interest .of such person; or 

(b) The party against whom the testimony is offered was a party 

to the action or proceeding in which the testimony vas given 

and bad the right and opportunity to cross-examine, except that 

testimony in. a dGPQSition taken in another action or pro-

ceeding and test1mocy given in a prelim:!nary examination in 

another criminal action or proceeding is not admissible under 

this subparagraph against the defendant in a criminal action 

or proceedillg unless it \-TaS received in evidence at the trial. 

of such other action or proceeding. 

The admissibility of former testimony under this subdivision is subject 

to the same limitations and objections as though the declarant were 

testifying in person except for objections to the form of the question which 

were not made at the time the former test1mocy was given and objections 

based on competency or privilege which did not exist at that time. 

. 
I 
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RULE 61(3.1) 

FOmIER TESTIMONY OF'F'ERED AGAINST A PERSON 

NOT A PARTY TO THE FOmIER AC"rION OR PROCEEDINGS 

The Committee reconnnends that Rule 63(3.1) be eliminated. It feels 

that said rule is contrary to the California law as it now exists and 

that the admission of testimony againat a person who was not a party to 

the previous action or proceedings is dangerous and unfair. 

RULE 63(6) 

CONFESSIONS 

The ma30rity of the Committee are in favor of the subdivision as 

re~ommended by the Commission. 

Two members dissent as to subparagraph (b) and one member dissent. 

as to subparagraph (e). 

The view of one member of the Committee is that subparagraph (a), 

amply protects the rights of the defendant and that under the caUfornia 

authorities the trial judge may properly consider the subject matter 

presently encompassed in the CollIm1ssion' s subparagraph (b) and (c). 

Two members of the COIIIIII1ttee beUeve that subparagraph (b) does not 

make it suffiCiently clear that there must be a causal connection between 

the alleged violation of the State or Federal Constitutions and the 

obtaining of the confession. 

Although the Committee believes that subparagraph (c) is contrary 

to the present California law as stated in the case of Pe5?R,le v.Freeland, 

218 A.C.A. 215J Rogers v. SUperior Court, 46 Ca1.2d 3, the majority of 

the Committee is in favor of the Commission's recommendations. 
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RULE 63(7) 

ADMISSIONS BY PARTIES 

The COIIIIIittee recommends that Rule 63(7) be rewritten as tollowliI: 

A statement by a person who is a party to a civil action or 

proceeding offered against him in either his individual or 

representative capacity regardless of whether such statement was 

made in his individual or representative capacity. 

RU'""z 63( 8) 

AUTmRIZED AND ADOPTIVE AIMISSIONS 

The ComIII1ttee recOlllllends that Rule 63(8) be rewritten to read alii 

follows: 

A statement offered against a part" 1i': 

(a) Made by a person authorized by the party to ma.ke a statement 

or IiItatements for him concerning the subject matter of the 

statement; or 

(b) The party against whom it is offered had knowledge of ita 

content and has by words or conduct man1i'ested his adoption 

or his bellef 10 its truth. 

RULE 63(9) 

VICARIOOS AIMISSIONS 

The COIIIIl1ttee recommends that Rule 63(9) be rewritten as f()JJ.ows: 

A statement which would be admililsible 1i' made by the declarant 

at the hearing 1i' oftered against a party and: 

(a) The statement is that of an agent, partner or employee of 

-6-
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tl:.u J;arty un": (.:.) t~e L ~o. t-3tlent conc~IT.(.;d a ratter wi thin 

the scope of the agency, partnership or employment and was 

made during such relationship and (11) the statement is 

offered after, or in the judge's discretion as to the order 

of proof, subject to proof by independent evidence of the 

existence of the relationship between the declarant and the 

party; or 

(b) The statement is that of a co-conspirator of the party and 

(i) the statement was made during the existence of the con

spiracy and in furtherance of the common object thereof, and 

(ii) the statement is offered after proof by evidence of the 

existence of the conspiracy and that the declarant and the 

party were both parties to the conspiracy at the time the 

statement was made; or 

(c) In a civil action or proceeding, the liability, obligation 01' 

duty of the declarant is an issue between the party and the 

proponent of the evidence of the statement and the statement 

tends to establish that liability, obligation or duty. 

We have eliminated the word "independent" from Rule 63(9b 11) to 

comply with the rules set forth in People v. Collier, III Cal. App. 215; 

and People v. Curtis, 106 Cal. App.2d 321, to the effect that the acts 

and declarations of conspirators are properly received in evidence in 

proof of the "fact" of the existence of a conspiracy. 

RUtE 63(10) 

DECLARATIONS AGAINST INTEREST 

The Committee recOllllllends that Rule 63(10) be rewritten as follows: 

A statement which the judge finds was at the time of the statement: (i) 

-7-
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so far contrary to the declarant's pecuniary proprietary interest or 

(ii) so far subjected him tc the risk of civil or criminal liability, 

or (iii) so far tended to render invalid a claim by him against 

another or created such risk of making him an object of hatred, 

ridicule or social disgrace in the community that a reasollS.ble 

me.n in his position would not have :nade the statement unless he 

believed it to be true, pro-rided the declarant is not a party to 

the action or proceedings and the judge finds that the declarant 

is unavailable as a witness and bad sufficient knowledge of the 

subject, except, however, that a statement mde while the declarant 

was in the custody of Co public officer or employee of the United 

States or a state or territory of the United states is not admissible 

under this subdivision against the defendant in a criminal action or 

proceeding. 

TWo members of the Committee disapproved said subdivision for the 

following reasons: 

~ reason of the decision by a District Court of Appeal in the 

case of People v. SpriggS; 220 A.C.A. 348, to the effect that the 

declaration of another person that he committed the crime is 

iDS.dmissible hearsay, and since the Supreme Court granted a hearing 

in the Spriggs case, and in the absence of additional safeguards to 

assure the trustworthiness of the declarant, it is suggested that 

the Committee not recommend favorable action on this subdivision 

untU our Supreme Court renders its decision. 

-8-
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RULE ~3(12) 

STATEMENTS OF PF":SICAL .Q.R ,\[ENTAL CONDITION OF DECLARANT 

The Committee recommends that Rule 63(12) be rewritten as follows: 

A sta-tem,;nt of a declarant unless the judge finds it was made 

in bad fai~, relative to: 

(a) His physical or mental condition "'hen such is an issue or is 

relevant to provE. or eApla.in acts or condu,ct of the declarant, 

but, except as provided in paragraphs (b), (c) and (d) of this 

subdivis:.on, not including memory or belief to prove the fact 

rem' .'IIlbered or believed; or 

(b) His state of mind, emotion or physical sensation at a time 

prior to the statement to prove such prior facts when such 

is an issue in the action or proc3edings, but not to prove 

any other fact provided declarant is unavailable as a witness; 

or 

( c) Whether he has or has not made a will or bas or has not 

revoked his will or that identifies his will provided he is 

unavailable as a witness. 

The majority of the Committee believe that the Commission's sub

paragraph (c) should be eliminated entirely anc. that the present law 

of california on that subject as it now e:dsts should apply. 

Two members of the Committeee believe that the subject matter of 

subllaragraph (c) should be included in the subdivision in lansUage sub

stantially as follows: 

(c) His previous symptoms, pain or physical sensation made to a 

physician relative to an issue of declarant's bodily condition. 

-9-



c 

c 

.RULE 63( 151 

_lOO:0RTS OF FUBUC OF~ICERS AND EMPLOYEES 

The Co:mn1ttee approyes 3ule 63(15) (a), (b) and--(e) provided 

that wbeneyer "the author of such writing is called as a witness by 

the party against w~om th:; writing is offered and concerning the subject 

ms.tter of the writing, such witness my be ~ned e.s an adverse -.dtness 

as on cross-examination. 

The Committee suggests that the Commission give consideration to the 

admissibility of re,arts prepared by a~ncies of the government prior to 

the litigation dealing with natural or physical conditions, for example, 

reports that might be used in water J mining, oil subsidence cases, but 

which would not qualify for admission under subparagraph (b). 

,!!I.E 63(16) 

REPORTS OF VITAL STATISTICS 

The Committee recommends that the title of this subdivision be 

changed to "Records of Vi tal Statistics." 

The Committee also recommends that the words "or reports" in the 

first line of the subdivision should be eliminated, and if so eliminated 

the Committee approves the subdivision as recommended by the Commission. 

RULE 63(11) 

CONTENT OF OFFICIAL RECORDS 

The Committee recommends that Rule 63(17) be rewritten as follows: 

(a) A writing purporting to be a copy of a writing recorde-d or 

C filed pursuant to law in the office of a public Officer, or 
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a writing in the cus:;ody of such a.n officer, and offered to 

prove the cont~nts of s~ch >r.-iting if the original would be 

admissible and a copy mzets the requirements of authentication 

under Rule 68, 

(b) A writing ~e :,y th'3 public officer who i6 the official 

custodian of the :ecords in his office and offered to prove 

the absence of e. :-:eco;.'Q. in s!';.ch office if such 'aiting meets 

the requirements of authentication under Rule 69 and recites 

dUigent search and failure '00 find such record. 

One member of the Comm1tte~ disapproves of the recommendation of 

the CooIIIission and of this Committee with regard to subparagraph (a), 

and feels that the provisions of the Uniform Rules of Evidence should 

be follolled. 

RULE 63(20) 

JUIIGMENT OF PREVIOUS CONVIm'ION 

The majority of the Committee approves the recommendation of the 

Commission· in eliminating subdivision 20 of the Uniform Rules of Evidence. 

HOwever, the Committee suggests that the Commission give consideration to 

the case of Teitelbaum Furs, Inc. v. Dominion Insurance Co., Ltd., 58 

Cal.2d 601. If said. subdivision 20 is elilIlinatea. and the Teitelbaum case 

remains as the law of this state would not the final judgment of conviction 

be admissible in any other action in which it would be material? 

One member of the Committee believes that subdivision 20 should be 

inc.luded as proposed in the Uniform Rules ot Evidence so long as it is 

made clear that it is not intended to repeal by implication the new sub

division 3 of Section 1016 Penal Code dealing with a plea of nolo contendere. 

-ll-
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RULE 63(21) 

JUDGMENT AGAINST ~NS ~Ir.a..ED TO INDEMNI'l'r 

The Committee recommends that R.ue 63(21) be re~n-itten as follows: 

Evidence of a final judgment if offe~d by the judgment 

debtor in any action of proceedings to prove any fact which was 

essential to the judgmant and such action or proceedings is to: 

(a) Recover partiel. or tow indemnity or exoneJ'ation for money 

paid or liability incurred "beceuse of the judgment; or 

(0) Enf~·rce a warranty to protect the judgment debtor asainst 

the liability detel'1l!ined by the judgment; or 

( c) :Recover damages for breach of a warranty substantially the 

same as a warranty determined by the judgment to have been 

breached. 

!LULE 63(22) 

JUDGMENT DE'rEBMINING PUBLIC IN'mREST IN LAND 

The CCmnittee recou:mends Rule 63(22) be rewritten as follows: 

Evidence of a final juc.gment determining the interest or lack 

of interest of a public entity in land, and offer to prove any fact 

which was essential to the judgment if such judgment was entered in an 

action or proceedings to which the public entity whose interests 

or lack of interest 'WaS determined, was a party. As used in this 

subdivision "p'~blic entity" means the United States or a state or 

territory of the United States or a governmental subdivision of the 

United states or a state or territory ot the United States. 
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STATEMENT CONDERNING ONE: S OWN FAMILY HISTORY ---- . . .. 

The Committee recommends that Rule 63(23) be rewritten as follows: 

A statement of a metter concerning a decla~ant's own family 

history, even th~ugh the declarant had no means of acquiring personal 

knowledge of the matter dcolared j?rovidud ':;he judge finds the 

dec1e.rant is unavaila'olle as a witness and that the statement was 

made under S\lch circumstances that the declarant in Ill&king such 

statement hac..:lO apparent motiv,;. or reas.on.to deviat,; from the truth. 

RULE 6l(g4) 

STATEMENT CONCERNING FAMILY HISTORY OF ANOTHER - -
The Committee recommends that. Rule 63(2".; be rewritten as follows: 

A statement concerning the family history of a person other 

than the declarant if the judge finds that the declarant is 

unavailable as a witness and finds that: 

(a) The statement was made under such circumstances that the 

declarant in making suc:.J. statement had no apparent motive 

or reason to deviate from the truth; and 

(b) The declarant was related to the other by blood or marriage; or 

(c) The declar3.nt w£.s otherwise so 1r.timately associated with the 

other's fa:nily as to he likely to have accurate infol'2lBtion 

concerning the Datter J.eclat"ed and made the statement (i) 

upon infol'2lBtion received from the other or from a person 

related by blood or marriage to the other or (11) upon repute 

in the other's family. 
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RULE 63(26) 

REPUTATION IN FAMILY cONCERNING FAMILY HISTOIOC 
~~'- ---

The Committee recommends that Rule 63(26) be rewritten as follows: 

Evidence of reputation among members of a family if the 

reputation concerns the family history of a member of the family 

by blood or marriage and if offered to prove the truth of the 

matter reputea.. 

ENTRIES CONCERNING FAMILY HISTORY 

The Committee recommends thE.t Rule 63(26.1) be rewritten as follows: 

Entries in family bibles or other family books or charts, 

engravings <In riJ:lSl;, family portraits, engravings on urns, crypts 

or tombstones and the like if offered to prove the family hiStory 

of a member of the family by blood or marriage. 

RULE 63(27) 

COMMUNITY REPUTA!nON CONCERNING llOUNIlARIES, 

GENERAL HISTORY AND FAMILY HISTORY 

The Committee recommends that Ru:e 63(27) be rewritten as follows: 

Evidence of reputation in a community if offered to prove the 

truth of the matter reputed and the reputation concerns: 

(a) Boundaries of or customs affecting land in the CQmnIDity and 

the judge finds that the reputation, if any, arose before the 

controversy. 
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(b) An event of' genera] hi~to~J of' the community or of' the state 

or nation of' whi ch the cOlll!llUlli ty is a part and the judge finds 

that the event was of' importance to the community. 

(c) The date of' f'act of' birth, marriage, divorce or death of' a 

person resident in the community at the time of the reputation. 

STATEMEN'f CONCERNING BOiJNDARY . "---

The Committee recolllillends that Rule 63(270:) be rewritten as follo-.rs: 

A statement concerning the boundary of land if the judge finds 

that the declarant is unavailable as a witness and had sufficient 

knowledge of the subject and that the statement was made under such 

circumstances that the declarant in making such statement had no 

apparent motive or reason to deviate from the truth. 

REPUTATION AS TO CHARACTER 

The Committee recommends that Rule 63(28) be rewritten as follows: 

Evidence cf a persoa's general r~putation with reference t.o h:l~ 

character or a trait of his character at a relevant time in,the 

C()!!lll!llDity in which he then resided or in a group with which he then 

habitually associated and if offered to prove the truth of the 

matter reputed. 

RULE 63(29) 

RECITALS IN DOCUMENTS AFFECTUm PROPERlY 

The Committee recommends that Rule 63(29) be rewritten as follows: 

A statement contained" in a deed of conveyance or a w11l or 

other writing purporting to affect an interest in real or personal 

property if the judge f'inds that, 
-15-
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~n.) 'I'!le matter STL1ied WOOS re.Levant "'Co ~ ;?uxpOSO;! or" t.::.e W'l'"J..nl'!t.; 

(b) The matter stated would be relevant to an issue as to an 

interest in the property; and 

(c) The dealings with the property since the statelnent was made 

have not been inconsistent with the truth of the statement. 

RULE 64 

DISCRETION OF JUDGE 

UNDER CERTAIN EXCEPTIONS TO EXCIUDE EVIDENCE 

One member of the COlllIll1ttee disagrees with the recommendation of 

the Commission as set forth on page 343 of its Report that section 1850 

(res gestae) of the Code of Civil Procedure be reIJeB.led notwithstanding 

the suggestion of the Commission that Rule 62 and 63 make declarations 

that are themselves material and relevant, not subject to the hearsay 

rule. 

Said member also believes that a portion of said section 1850 is 

not encompassed within the Ru1.es as recOllllllended by the Commission: 

Dated: January 28, 1964. 

RespectfUlly submitted, 

Justice Mildred LilUe 

Judge Mark Brandler 

Judge Raymond J. Sherwin 

Judge James C. Toothaker 

Judge Howard E. Crandall 

Judge Leonard A. Diether. Chairman 



Memo 64-13 EXHIBIT VI 

Hollywood Bar Association 

law Offices 

Meserve, Mumper & Hughes 

Mr. John H. DeMoully 
california law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, california 94305 

Dear Mr. DeMoully: 

This will acknowledge your letter of January 31, 1964, regarding 
the hearsay evidence article. We believe that the Commission bas 
made an exhaustive study and their efforts are accurately reflected 
in the proposed recommendations. The Hollywood Bar Association is 
a relatively small orGanization, and the committee was not in a 
position to conduct extensive research. We have no recommendations 
to submit. 

Yours very truly, 

DOWNEY A. GROSENJ3AUOH 
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Memo 64-13 

EXHIBIT VII 

Extract from Hearing of Joint Legislative Committee for the Revision of 

o~ th~ Peru,l Code, September 24 and 25, 1963 (Official Transcript, pages 12-15). 

Attorney General Mosk: 

No consideration of the advisability of setting up separate codes to 

deal with the main branches of criminal law would be complete without 

a careful study of the law of evidence as it pertains to criminal cases. 

The Penal Code specifically deals with many rules of evidence. Section 

1102 provides that the rules of evidence in civil actions are applicable 

to criminal proceedings, except as provided in the Penal Code, but then 

the Code goes on to set forth numerous rules of evidence in criminal 

cases. There are many other specific evidentiary rules scattered 

throughout the Penal Code, su~h as Section 315, which relates to the 

admissibility of the reputation of a house of prositution; Section 1322, 

the scope of the marital privilege and objections thereto; 1323, the 

privilege of self-incrimination, and so forth. 

This committee, in revising the Penal Code, must exercise its 

judgment and bring to bear its experience on the rules of evidence 

expressed specifically within the Penal Code and those applicable to 

criminal proceedings by virtue of other statutes or judicial decisions. 

In this connection, this committee can draw on the studies and 

recommendations produced by the California taw Revision Commission in 

its study to determine whether the California taw of Evidence should be 

revised to conform to Uniform Rules of Evidence drafted by the National 

Conference of Commissioners on Uniform State taws and approved by it at 

its 1953 annual conference. 

Thus far the California I.al' Revision Commission has prepared a 

tentative recommendation on hearsay evidence and on privileges. MY staff 
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has reviewed this work and we feel that the Commission has contributed 

a great deal by way of the research and study that has gone into this 

project. 

However, candor compels me to note that this committee was 

syecifically designed to represent a more balanced viewpoint than the 

california Ls.~{ Revision Commission, and thus I hope you will only view 

the recommendations of the taw Revision Commission as only one source. 

I take it as settled that this committee will not deem itself 

foreclosed from examining questions of criminal evidence solely because 

the california Law Revision Commission has already offered its recommendation. 

To illustrate my concern in this regard, I have noted that the 

~lifornia taw Revision Commission recommendation in connection with 

the admissibility of confessions in criminal cases provides that an 

extra-judicial statement by a defendant is not admiSSible, regardless 

of j.-ts free and voluntary character, if it was made during a period while 

tIle defEr-dant was illegally detained by a police officer or employee of 

the United States or a state or territory of the United States. It 

should be cted bitj.-.. ~].y t~~"tnp.ither the U:l.iform Rules of Ev.idence nor 

the c:mznltan",; to ·ch." Gaiifornir. La,·r Re'rision Commission recommended 

this rule. 

TIlie sngg""ted. ~'.(." is, ,;: r.'l1l:>"G~, the 30-called McNab-Ma.llory rule, 

"·-hie:."!. ls eff~ctive in t,:~'3 fede::.3.:. cou::·ts. Our California SUpreme Court, 

'.hich yieJ.ds, qu'.te ;·;~·."):?er~.y, to no court in its concern for rights of 

crimi=l de;"endants, h,-.s refused repeatedly to adopt the McNab rule. 

To my knowledge, no state has adopted it. The policy reasons advanced 
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~ . 

by the California Law Revision Commission for adopting this rule consist 

of a few lines, the gist of which is that the suggested rule will 

implement the right of an accused person to be brought promptly before 

a mgi strate. 

Now, we all agree with the goal of prompt arraignment. Our state 

law at the present time requires in various code sections that an 

accused person be brought promptly before a magistrate. These are 

desirable provisions and they should be, and I believe they are, enforced 

by our public officials. 

It does not follow, however, that a confession, or even an excalpatory 

stateILent, which might be taken after what a judge deems to be an 

unreasonable period of time in custody, should be inadmissible when there 

are no circumstances that point to an involuntary or untruthful statement. 

Now, there are, undoubtedly, intelligent and sincere people who 

believe that the Mallory rule should be adopted in this state. There 

are ma.IJ;Y more who have disputed this. This issue can be, and should be, 

fully debated before this committee, thus resulting in a stUdied judgment. 

There are other recommendations of the california Law ReviSion 

Commission which highlight the need for a complete examination by this 

committee of the rules of criminal evidence. Such an instance is the 

recommendation which would withdraw from the trial judge his traditional 

and proper discretion to determine the order of proof in conspiracy cases. 

The suggested rule would provide for a rigid requirement that a conspiracy 

must be first proved independently prior to the reception in evidence of 

the declarations of co-conspirators. 

Many of these points I have made could be called surface criticisms, 

and I will concede that they are. But a deeper analysis, I am sure, will 

reve~ deeper problems. 
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EXHIBIT VIII 

OFFICE OF COUNTY COUNSEL - SAN BERNARDINO COUNTY 

/' cn~.N:r.::·· ','." th_~ HE/}J?,SAY EVID2·NGE ..:\R.TI("U OF' THE UNIfORi'1 RUi~ES OF EVIDENCE 
"''"'''-~----~--~-'-

In cOlI.. .. :nenting 'JO A'I:"tic:te II ;;n:h'ileges, I,e suggested that it: would be 
de:drable for e!l.ch 3xticle t:Q contain a pro,.rlsion listing the types of pro
ceedings to which the rulE:s :In th,'!t art:tc:'.e 'io.l0uld apply. Otherwise 
uncertainty would exist as i:o v:;h.et.her the rules applied just to courts, or 
also to Borne or all administrative proceedings. The privileges article was 
quite explicit in this respect. A proceeding was defined as "any action, 
hear i.ng , investigation, inquest, or inquiry, ... ,hether conducted by a court, 
administrative agency> hearing officer. arbitratm: ,. legislative body 0)( 
any other person authorized by law to cio so, in which testimony can be 
compelled tl) be given." RU'....E 22.5 SCOPE OF THE PRIVILEGES ARTICLE stated: 
"Except as otherwise provided by statute. the provisions of this article 
apply to all proceedi."1gs." 

There is no such provision in the Article on Hearsay Evidence o This 
type of provision would be very desirable because at present the rules are 
scattered throughout the codes. and in many cases they are quite uncertaino 
For example, §11513 of the Government Code provides that a hearing coln-
ducted under the Administrative Procedure Act "need not be conducted 
according to technical rules relating to evidence and witnesses, any 
relevant evidence shall he admitted if it is the sort of evidence Which 
responsible persons are accustomed to rely in the conduct of serious 
affairs. regardless of the existence of any common law or statutory rule 
which might make improper the admission of such evidence over objection in 
court actions. Hearsay evidence may be used for the purpose of supplement
ing or explaining any direct evidence but shall not be sufficient in itself 
to support a finding unless it would be admissibl~ over objection in civil 
a.ctwns. , • " 

In court proceedings inadmissible hearsay is sufficient to support a 
judgment if it is in the record through failure of the opponent to object. 
Since there is no basis for objecting to hearsay evidence in a hearing 
conducted under the Administrative Procedure Act, the weight and effect of 
hearsay evidence is reduced until it is not 6ufficient, by itself, to 
support a finding. * 

The courts apparently have adopted the same rule for local administra
tive proceedings not governed by the Administrative Procedure Act. In 
Walker vs. City of San Gabriel 20 C 2d 879 in a hearing before the city 
cou.,cII; the court held that hearsay evidence alone was insufficient to 
support the revocation of a business license. 

*r~Q~UE~R~Y~:--Ars~·to both court and administrative proceedings. should not a 
default by failure to answer or appear at the hearing be deemed 
an admission of every allegation in the complaint. petition, 
accusati.on or other pleading? Should not the defaulting party 
waive both his right to object to "inadmissible" hearsay and his 
?ight to require other proof? 
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Go';renwent C"ue secti.on 11514 perwits af.fidavits, under certain 
circumstances, to have the same effect as :I.r the affiant had testified 
orally. 

Section 5709 of the Laber Code states. regarding hearings before the . 
Industrial Accident Commission ...... No order, decision, award or rule shall 
be invalidated because of the admission into the record, and use as proof 
of any fact in dispute, of any evidence not admissible under the common 
law or statutory rules of evidence and procedure." The Labor Code apparently 
has very liberal rules of evidence, and there is no requirement that a 
finding be by non-hearsay evidence. In the case of State 

~~~~!l:9:;5:vC 174 the even ~ evidence, 
and such evidence alone may be sufficient to sustain an award. the other 
hand, the case of Casualty Qompan~ vs. Accident Commission 195 C 533, the 
court stated: "Whlie the termsol thIs sectiOn are broad and comprehensive, 
covering as they do the admission into the record and use as proof of any 
fact in dispute of any evidence objectionable under the common law and 
statutory rules, yet it was not intended thereby that it would be any the 
less the duty of the Commission to follow the prescribed procedure and 
rules of evidence. In other words. it still retllllins the duty of the 
Commission to conduct the proceedings so that there will be as little 
occasion as possible for the courts to resort to the said rule of decision." 
This is an odd statement. It implies that while reversible error will not 
occur from failure to apply formal rules of evidence, the ConDi 8sion has a 
duty to exclude evidence which would not be admissible in a court of law. 
In the IIIOre recent case of l.acific 1I' ..... 1re Insurance Coupan! v Industrial 
Accident CoaIIIissioo 47 CA 2a 494, "WlSUbstanttar· bearsay evld8iCe was not 
sufflctent to sustain an award. 

From these conflicting rules and decisions. it appears desirable to 
state which rulea shall apply in which hearings, and that could easily 
be done by having a provision. simi1"lr to the one in the privileges article. 
setting forth the scope of the bearsay rules. 

Probably if the Uniform Rules of Evidence are adopted by this state. 
they will. for the IIIOst part. be adopted with the modlf1catlon.s recoamended 
by the Cal1forarl.a Law ltarision CoaIIIiasion. a-nen.ta will be directed 
priJDarily to the UD.1foxa Ilule. aa 80 modified or revised. To distiDgu1sh 
between. thaa. the UD.1forJI Ilules of Evideoce will be referred to as ORE, 
and the rules .s revised by the Commission will be referred to as RDRE. 
Along with it. tentative nco endationa. the Co_ds.ion. has I114de couments 
of its own. which are brief and to the point. Conaequen.tly these comments 
will be confined primarily to major changes in the law or changes DIOst 
likely to affect law enforcement or other county function.s. . 

RULE 62: DEFINITIONS 

As used in Rules 62 throup 66; 

(1) "Statement" ... ns not only an oral or written expression but 
also non-verbal conduct of a person intended by him as a substitute for 
words in expressing the matter stated. 

-2-



(2) "D4::lclarant" is a. person wtlO rn~k<:s a sta.tement. 

(3) "Perceive" means acquire kno~Jledge through one f s senses. 

(4) "Public officer or employee of a state or territory of the 
United States" includes an officer or employee of: 

(a) This State or any county. city, district. authority, agency or 
other political subdivision of thls State. 

(b) Any ot.her state or territory of the United States or any public 
entity in any other state or territory that is substantially equivalent 
to the public entities included under paragraph (a) of this subdivisi.on. 

(5) "State" includes each of the United States and the District of 
Columbia. 

(6) Except as otherwise provided in subdivision (7) of this rule. 
"unavailable as a witness" means that the declarant is: 

<8> Exempted on the ground of privilege from testifying concerning 
the matter to which his statement is relevant. 

(b) Disqualified from testifying to the matter. 

(c) Dead or unable to attend or to testify at the hearing becaus~ of 
age. sickness, infirmity or imprisonment, 

(d) Absent beyond the jurisdiction of the court to compel appearance by 
its process. 

(e) Absent frO'll the hearing and the proponent of his statement has 
exercised reasonable diligence but has been unable to procure his attendance 
by subpoe,na. 

(7) For the purposes of subdivision (6) of this rule. declarant is not 
available as a witness: 

(a) If the judge finds that the exemption, disqualification, death, 
inability or absence of the declarant is due to the procurement or wrong
doing of the proponent of his statement for the purpose of preventing the 
declarant from attending or testifying; or 

(b) If unavailability is claimed because the declarant is absent 
beyond the jurisdiction of the court to compel appearance by its process 
and the judge finds that the deposition of the declarant could have been 
taken by the proponent by the exercise of reasonable diligence and without 
undue hardship or expense, 
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(8) "Former testimony" means: 

Ca) Testimony given under oath or affirmation as a witness in a former 
hearing or trial of the same action or proceeding; 

(b) Testimony given under oath or affirmation as a witness in another 
action or proceeding conducted by or under the supervision of a court or 
other official agency having the power to determine controversies; and 

(c) Testimony in a depOSition taken in compliance with law in another 
action or proceeding. 

Normallr a definitions rule or section does not. in itself, change the 
substantive aw. However this rule makes two major changes, "Statement" 
is defined so as to exclude conduct not intended as a substitute for words. 
According to present law, flight from the scene of a crime is considered 
hearsay conduct. The inference to be drawn is that flight was motivated 
by an awareness of guilt and a fear of apprehension. Running away i8 
equivalent to saying. "I am guilty. It If the statement. "I am guilty." 
could be received in evidence through some exception to the hearsay rule, 
evidence of flight could also be received. otherwise not. (It might be 
mentioned here that a statement, "1 am guilty" or"! cOlIIDitted the crime." 
would be admissible under the new rules. even when made by someone other 
than a party to the act!.. on. Such a statement would fall under the hearsay 
excer,tion for declarations against interest). Courts have seldom carried 
the 'hearsay conduct" exception to extremes. but in theory one should not 
be able to testify that everyone was wearing a raincoat to prove that it 
was raining. The fact that others were wearing a raincoat merely indicates 
that eE thought it was raining, or is equivalent to their saying. "It 
is ra g. II . 

The justification for not treating non-assertive conduct as hearsay 
is that the person did not intend his conduct as a statement; therefore 
his veracity is not in issue. 

The second major change is the definition of unavailability of a witness. 
Present law is inconsistent. In some cases a witness must be dead in order 
to be considered unavailable (so as to admit his out-of-court statements in 
evidence). Insanity or residence more than 150 miles from the court are 
frequent grounds of unavailability. Paragraph 6 of Rule 62 eliminates 
arbitrary distinctions by stating a general. broad rule of unavailability 
which will be used for all purposes. 

These two changes in Rule 62 will allow more hearsay testimony to be 
admitted than fOrmerly; in fact most of the changes throughout the RURE 
will have that effect. Whether this change will be beneficial or detrimental. 
as a whole. to counties and law enforcement is difficult to determine. 
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RULE 63: HEARSAY EVIDENCE EXCLUDED - EXCEPTIONS 

OPENING PARAGRAPH: GENERAL RULE EXCLUDING HEARSAY EVIDENCE 

Evidence of a statement which is made other than by a witness while 
testifying at the hearing and is offered to prove the truth of the matter 
stated is hearsay evidence and is inadmissible except: . 

Note that only a "statement" is inadmissible. and statement hae been 
defined so as to exclude conduct other than nodding, sign language, etc., 
intended as a substitute for words. Following are 32 exceptions to the 
general hearsay rule. 

SUBDIVISION (1): (Previous Statement of Trial Witness) 

(1) A statement, made by a person who is a witness at the hearing. 
but not made at the hearing, if the statement would have been admissible 
if made by him while testifying and the statement: 

(a) Is inconsistent with his testimony at the hearing and is offered 
in compliance with rule 22*; or 

(b) Is offered after evidence of a prior inconsistent statement or of 
a recent fabrication by the witness has been received and the statement is 
one made before the alleged inconsistent statement or fabrication and is 
consistent with his testimony at the hearing; or 

(c) . Concerns a matter as to which the witness has no present 
recollection and is contained in a writing which (i) was made at a time 
when the fact recorded in the writing actually occurred or was fresh in the 
witness's memory, (ii) was made by the witness himself or under his 
direction or by some other person for the purpose of recording the witness's 
statement at the time it was made. (iii) is offered after the witness testi= 
fies that the statement he made was a true statement of such fact and (ivi 
is offered after the writing is authenticated as an accurate record of the 
statement 0 

• RUle 22 will be the subject of a later study and recommendation 
by the CommiSSion. The rule as proposed by the Commissioners on 
Uniform State Laws is as follows: 

"As aff'ecting the credibility of a witness (a) in examining the 
witness as to a statement made by him in writing inconsistent 
with any part of his testimony it shall not be necessary to show 
or read to him any part of the writing provided that if' the judge 
deems it feasible the time and place of writing and the name of 
the person addreBsed. if any shall be indicated to the witness; 
(b) extrinsic evidence of prior contradictory statements, whether 
oral or written, made by the witness, may in the discretion of 
the judge be excluded unless the witness was so examined while 
testifying as to give him an opportunity to identify, explain or 
deny the statement; (c) evidence of traits of his character other 
than honesty or veracity or their opposites. shall be inadmissible; 
(d) evidence of specific instances or his conduct relevant only as 
tending to prove a trait of his character, shall be inadmiSSible." 



The URE would have permitted ~ny out-of-court statement by a witness 
to be admitted on the theory that the witness could be fUlly cross-examined 
regarding the statement. The RURE rule rejected this approach on the 
theory that it would be undesirable to permit a party to present his case 
through written statements care1\llly prepared in his attorney's office. 
The prohibition against leading questions on direct examination would be 
avoided and. IlUch of the protection againstllerjury provided by the require
ment that in lIIo'8t instances 'tiestimony be given under oath in court would 
be lost. 

Paragraph (a) resta'ties 'tihe present law respecting prior inconsistent 
s'tiatements. Rule 221 referred 'tio in this paragraph. will be the subject 
ot later study, but t will deal primarily with the problem of what 
foundation must be laid before impeaching a witness - like under what 
circumstances his written statement must be shown to him or his oral 
statement pinned down as to time, place and persons present bei'ore asking 
whether he made such a statement. 

Paragraph (b) restates the present law except that prior inconsistent 
statements are admitted as substantive evidence, not just to impeach or 
cancel out the witness's statement on the stand. This seems a deSirable 
change since it is not realistic to expect a jury to understand and apply 
the distinction made by present law. 

Paragraph (c) makes a minor change in "past recollection recorded" 
by not requiring the statement to which the witness refers to have been 
prepared by him or under his direction. 

SUBDIVISION 3: I8MI iS~D~ED AGAINST A PAR'l'Y TO THE FORMER 

(3) Except as otherwise provided in this subdivision, former testi
mony if the judge f'inds that the declarant 1s unavailable as a witness and 
that: 

(a) The former testimony is offered against a person mo offered it 
in evidence in his own behalf on the former occasion or against the 
successor in interest of such person; or 

(b) The party against whom the teat11i1ony is offered was a party to 
the action or proceeding in which the testimony was given and had the right 
and opportunity for cross-examination with an interest and motive similar 
to that which he has at the hearing, except that testimony in a deposition 
taken in another action or proceeding and testimony given in a preliminary 
examination in another criminal action or proceeding is not admissible 
under this paragraph againat the dei'endant in a criminal action or proceed
ing unless it was received in evidence at the trial of such other action or 
proceeding. . 

Except for objections to the form of the qUeBtion which were not made 
at the time the former testimony was given and objections based on competency 
or privilege which did not exist at that time, the admissibility of former 
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testimony under this subdivision is subject to the same limitations and 
objections as though the declarant were testifying in person. 

SUBDIVISIO~ ).1: ~~ ~~O~~T2g~Dpi8Atl~!NA PERSON NOT A PARTY 

).1 Except as otherWise provided in this subdivision. former testimony 
if the judge finds that: 

(a) The declarant is unavailable as a witness; 

(b) The former testimony is offered in a civil action or proceeding 
or agail:lSt the people in a criminal action or proceeding; and 

(c) The issue is such that a party to the action or proceeding in 
which the former testimony was given had the right and opportunity for 
cross-examination with an interest and motive similar to that which the 
party against whom the testimony is offered has at the hearing. 

Except for objections based on competency or privilege which did not 
exist at the time the former testimony was given, the admissibility of 
former testimony under this subdivision is subject to the same limitations 
and objections as though the declarant were testifying in person. 

The URE provision was much broader than the combined RURE subdivisions 
) and 3.1. The URE would allow depOsitions to be used in the trial of the 
action in which they were taken without proof that the witness was unavail
able. The justification was that the proponent would usually call the 
witness, when available, in order to make a more .t'avorable impression upon 
the judge or jury. If the opponent had observed at the deposition hearing 
that the witness would not make a .t'avorable impression. or if he wished to 
cross-examine him further, then he, the opponent, could subpoena the wit
ness. if he were available. When the witness was actually unavailable and 
it was necessary to use his deposition, the URE rule would eliminate the 
necessity and difficulty of proving that he was unavailable. Nevertheless 
the Law Revision Commission chose to restate the present law in this regard, 
apparently because it was not convinced that sel.t'-interest would usually 
force the proponent to call the witness at the trial. Since it was 
desirable to have the witness at the trial, when poSSible, it was logical 
to place the burden o.t' locating and subpoenaing him upon the proponent. 

There is. according to present law, a rule of mutuality or reciprocity 
which prevents the use of very reliable former testimony. In the action 
A vs. B. W is called as a witness. In the later action Ava. C. C would 
lIke to use a transcript of W's testimony. A had a previous opportunity to 
examine or cross-examine W, so why shouldn't C be able to use this testimony? 
The supposed justification for excluding it is that A could not use this 
testimony against C; there.t'ore it would be unfair to allow C to use it 
against A. The present rule excluding W's testimony is not stated in terms 
of mutuality. but that is the real policy reason for its exclusion. (The 
requirement ot aPmdssibility is substantial identity of parties and issues). 
The proposed change will eliminate the principle of' mutuality. RURE sub
division 3 makes testimony admissible aRainst a person who called the 
witness ,himself' or who was a party and ad an opportunity to croBs-examine. 
This principle has two exceptions: It will not apply in criminal actions 
against the defendant or in othel" cases where the interest and motive of 



.JJ8 person against whom the evidence was admitted t<las different from his 
interest and motive i'1 the new proceeding. The reason for these exceptions 
is that the party may have failed to c!'oss~examine fully-especially at a 
deposition i'or the primary purpose of discovery or at a preliminary hearing 
because of not wanting to tip off the weakness of the witness's testimony, 
or because the witnessts testimony. while it could have been re.futed, was 
not harmful in the previous cas~" 

Subdivision ).1 contains a more controversial change. When the 
declarant is unavailable. his testimony can be used (except against a 
criminal defendant) even when the party opposing its admission has not had 
the previous opportunity to cross-examine' The .fa·~t that another party, 
with a similar motive. had the opportu.nity to cross-examine is supposed to 
provide an adequate safeuuard. One's natural reaction is to oppose any 
such radical ~eduction of the right to cross~examine. However such testi
mony should be more reliable than many other types of hQarsay which are 
admitted. 

SUBDIVISION 4: Contemporaneous and Spontaneous Statements 

(4) A statement: 

(a) Which the judge f'inds was made while the declarant was perceiving 
the act. condition or event which the statement narrates, describes or 
explains; or 

(b) Which the judge finds (i) purports to state what the declarant 
perceived relating to an act, condition or event which the statement 
narrates, describes or explains and Iii) was made spontaneously while the 
declarant was under the stress of excitement caused by such perception. 

Apparently this is just a restatement of present law. 

SUBDIVISION 5: Dying Declarations 

(5) A statement by a person since deceased if the judge finds that it 
would be admissible if made by the declarant at the hearing and was made 
under a sense of impending death. voluntarily and in good faith and in the 
belief that there was no hope ot his recovery. 

This is a very substantial enlargement of the present dying declaration 
exception. The latter is limited to a statement by a dying man regarding 
the cause of death in a criminal homicide action. The clause "if the judge 
finds that it would be admissible it made by the declarant at the hearing •• o ft 

is for the purpose of preventing opinion evidence or other unreliable 
evidence from being admissible merely because the. declarant is dying. 

SUBDIVISION 6: Confessions 

(6) As against the defendant in a criminal action or proceeding. 
previous statement by him relative to the offense charged, but only if 
judge finds that the statement was made freely and voluntarily and was 
made: 

(a) Under circumstances likely to cause the defendant to make a 
false statement; or 
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(bl Under such circumstar,ces 1~hat it is inadmissible under the Con
stitution of' the United States or the Constitution of' this State; or 

{c) Durin,,; Ii period while the def'endant tl8.S illegally detained by a 
public officer or employee of the United States or a state or territory 
or the United States. 

The major change made by this rule is to eliminate the arbitrary 
distinction between confessions and admissions. Undoubtedly it will make 
t,he securing of convictions in criminal cases more difficult. 

SUBDIVISION 7: Admissions by Parties 

(7) As against himself in either his individual or representative 
capacity, a statement by a person who is a party to a civil action or 
proceeding whether such statement was made in his individual or representa
tive capacity. 

This is a restatement of present law. 

SUBDIVISION 8: AuthoriZed and Adoptive Admissions 

(8) As against a party, a statement: 

(a) By a person authorized by the party to make a statement or 
st.atements for him concerning the subject matter ot the statement; or 

(b) 
t-y words 
truth. 

Of which the party, with knowledge of the content thereof. has. 
or other conduct manifested his adoption or his belief in its 

This is supposed to be a restatement of present law. Perhaps it is a 
restatement of case law, but the wordin~ of C.C.P. 1870 seems to allow 
ev-idence which would be excluded by the new rule. Section 1870 provides: 
"Evidence may be given upon a trial of the following facts •••• ). An act 
or declaration of another, in the presence and within the observation of 
a party. and his conduct in relation thereto." This Writer has uns~ccess= 
fully objected to hearsay statements made in the presence of his party 
when the statements were not adopted. but were vigorously denied. An 
example is when A accuses B of doing various things which B denies -- and 
in the case of B vs C. B would like to prevent the accusations from going 
into the record. The only rAtionale for admitting such statements is that 
the party, by his conduct or silence. has admitted their truth. and if he 
does not do so, the statements should not be admissible. However a literal 
reading of C.C.P. 1870 seems to allow such statements to be admitted. In 
this respect. the new rule. while more restrictive, seems preferable to the 
old. 

SUBDIVISION 9: Vicarious Admissions 

(9) As against a party. a statement which would be adJlissible if 
made by the declarant at the hearing if! 
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fa) The statement is that of an agent. partner or employee of the 
party and (i) the statement concerned a matter within the scope of the 
agency. partnership or emp+oyment and was made beford the termination of 
such relationship, and (ii) the statement is offered after, or in the 
judge's discretion subject to, proof by independent evidence of the 
existence of the relationship between the declarant and the party; or 

(b) The statement is that of a co-conspirator of the party and (i) 
the statement was made prior to the termination of the conspiracy and in 
furtherance of the common object thereof and (ii) the statement is offered 
after proof by independent evidence of the existence of' the conspiracy and 
that the declarant and the party were both parties to tbe conspiracy at the 
time the statement was made; or 

(c) In a civil action or proceeding, the liability, obligation or 
duty of' the declarant is in issue between the party and the proponent of the 
evidence of' the statement, and the statement tends to establish that 
liability, obligation or duty. 

This provision makes a substantial change in law. Formerly statements 
that an agent was not authorized to make were not admissible against the 
principal. Thus an employee usually was not authorized to admit liability, 
and statements such as, nIt was my fault,n or "We knew of the def'ect for 
several days but never got around to fixing it." were excluded on the 
theory that the employee had exceeded the scope ot his employment in making 
such statements. According to this subdivision, statements will be 
admissible it they concern matters within the scope of' the agency or 
employment, even though the statements themselves were outside of the 
scope ot the agency or employment. 

SUBDIVISION 10: Declarations Against Interest 

(10) If the declarant is not a party to the action or proceeding 
and the judge finds that the declarant is unavailable as a witness and had 
sufficient knowledge ot the subject. a statement which the judge tinds was 
at the time of the statement so far contrary to the declarant's pecuniary 
or proprietary interest or so far subjected him to the risk of civil or 
criminal liability or so far tended to render invalid a claim by him 
against another or crea~ed such risk ot making him an object of hatred. 
ridicule or social disgrace in the community that a reasonable man in his 
position would not have made the statement unless he believed it to be 
true, except that a sta~ement made while tbe declarant was in tbe custody 
ot a public officer or employee of the United States or a state or territory 
of the United States is not admissible under this subdivision against the 
defendant in a criminal action or proceeding. 

This is another very substantial enlargement of the present hearsay 
exception. It seems as though the new rule will be more logical. Formerly 
a declaration against interest had to be against pecuniary interest and 
even that exception was rath~r narrowly defined. A person would be even 
less likely to make a statement which would subject him ~o the risk of 
criminal liability than to make a sta~ement which could cost him. perhaps. 
a nominal sum of money. How broadly the courts will interpret the 



exception to cover hatred. ridicule. or social disgrace remains to be seen. 
In the privileges article an example was given where X confessed to p. a 
psychotherapist. that X had murdered Y. D. charged with the murder of Y 
could compel P to testify regarding X's confession. The problem dealt 
with in that section was that the communication to P was not privileged in 
these circumstances. It was assumed that XiS confession. if not privileged. 
would be admissible as a declaration against penal interest. It seems 
illogical that X's confession would be considered a declaration againat 
interest since it was a privi1egedcommunication. and could never be used 
against him. It is suggested that subdivision 10 be amended by adding the 
following sentence: ftA confidp.ntia1 communication (as defined in rules 

• , ) shall not be deemed a declaration against interest.ft ---
SUBDIVISION 12: Statement of Physical or Mental Condition of Declarant 

(12) Unless the judge finds it was made in bad faith, a statement of: 

(a) The declarant's then existing state of mind, emotion or physical 
sensation, including statements of intent, plan. motive. design, mental 
feeling, ~iIl and bodily health, but except as provided in paragraphs (b). 
(c) and (d) of this subdivision not including memory or bellet to prove the 
fact remembered or believed when such mental or physical condition is in 
issue or is relevant to prove or explain acts or conduct of the declarant. 

(b) A declarant who is unavailable as a witness as to his state of 
mind. emotion or physical sensation at a time prior to the statement to 
prove such prior state of mind, emotion or physical sensation when it is 
itself an issue in the action or proceeding but not to prove any fact 
other than such state of mind, emotion or phys1eal sensation. 

(c) The declarantfs previous symptoms, pain or phYSical sensation, 
made to a physician consulted tor treatment or for diagnoSis with a view 
to treatment, and relevant to an issue of declarant's bodily condition. 

(d) A declarant who is unavailable as a witness that he has or has 
not made a will, or has or has not revoked his will, or that identifies 
his will. 

Only paragraph C is intended to be a change from present law. It does 
not appear to be an important one. 

SUBDIVISION 13: 
SUBDIVISION 14: 
SUBDIVISION 15: 
SUBDIVISION 16: 
SUBDIVISION 11: 
SUBDMSION 1S: 
SUBDIVISION 19: 

Business Records 
Absence ot Entry in Business Records 
Reports ot Public Otficers' and Employees 
Reports of Vital Statistics 
Content ot atticial Record 
Certificate of Marriage 
Records ot Documents U.tecting an interest 1n Property 

SUBDIVISIONS 13 to 19 are primarily restatements of present law. 
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,'UBDIVh'ION 21. Judgment Against Persons Entitled to Indemnity 

(21) To prove ani fact which was essential Co the judgment, evidence 
of a .final judgment if offered by the judgment debtor in an action or 
proceeding to: 

(a) Recover partial or total indemnity or exoneration for money paid 
or liability incurred because of the judgment; 

(b) Enforce a warranty to protect the judgment debtor against the 
liability determined by the judgment; or 

(c) Recover damages for breach of a warranty substantially the same 
as a warranty determined by the judgment ~@ have been breached. 

SUBDIVISION 21.1: Judgment Determining Liability, Obligation or Duty 

(21.1) When the liability, obligation or duty of a third person is 
in issue in a civil action or proceeding, evidence of a final judgment 
against that person to prove such liability, obligation or duty. 

These provisions restate the present law. 

SUBDIVISION 22: Judgment Determining Public Interest in Land 

(22) To prove any fact which was essential to the judgment, evidence 
of a final judgment determining the interest or lack of interest of a 
public entity in land, if the judgment was entered in an action or pro= 
ceeding to which the public entity whose interest or lack of interest was 
determined was a party. As used in this subdivision. "public entity" 
means the United States or a state or territory of the United States or a 
governmental subdivision of the United States or a state or territory of 
the United States. 

This is a new exception for California. It is unlikely to affect 
public bodies. 

SUBDIVISION 23: Statement Concerning Onets Own Family History 

(23) Unless the judge finds that the statement was made under such 
circumstances that the declarant in making such statement had motive or 
reason to deviate from the truth, a statement of a matter concerning a 
declarant·s own birth, marriage, divorce, legitimacy, relationship by 
blood or marriage, race-ancestry or other similar fact of his family 
history, even though the declarant had no means of acquiring personal 
knowledge of the matter declared, if the judge finds that the declarant 
is unavailable as a witness. 

SUBDIVISION 24: Statement Concerning Family History of Another 

(24) Unless the judge finds that the statement was made under such 
circumstances that the declarant in making such statement had motive or 
reason to deviate from the truth, a statement concerning the birth, 
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marriage. divorce. death. legitimacy. race-ancestry. relationship by blood 
or marriage or other similar fact of the family history of a person other 
than the declarant if the judge finds that the declarant i8 unavailable as 
a witness and finds that: 

(a) The declarant was related to the other by blood or marriage; or 

(b) The declarant was otherwise so intimately associated with the 
other's family as to be likely to have accurate information concerning the 
matter declared and made the statement (i) upon information received from 
the other or trom a person related by blood or marriage to the other or 
(11) upon repute in the other's family. 

SUBDIVISIONS 23 and 24 are a restatement of present law except that 
present law requires the declarant to be dead, while the new rules merely 
require him to be unavailable. 

SUBDIVISION 26: ReputatIon In Family Concerning Family History 

(26) To ~ve the truth of the matter reputed, evidence of reputation 
among members of a family if the reputation concerns the birth. marriage, 
divorce. death, legitimacy. race-ancestry or other fact of the family 
history of a member of the family by blood or marriage. 

This makes a minor change in present law. C.C.P. 1870 (11) requires 
the family reputation in question to have existed -previous to the con
troversy." This qualification was deemed unnecessary because reputation 
of a matter of pedigree would be unlikely to be influenced by the contro
versy. 

SUBDIVISION 26.1: Entries Concerning Family History 

(26.1) To prove the birth, marriage, divorce, death, legitimacy, 
race-ancestry or other fact of the family history of a member of the 
family by blood or marriage, entires in family bibles or other famdly 
books or charts, engravings on rings! tamily portraits. engravings on 
urns. crypts or tombstones. and the ike. 

This restates present law. 

SUBDIVISION 27: Community Reputation Concerning Boundaries, General 
History and 'amily History 

(27) To prove the truth of the matter reputed, evidence of reputation 
in a community if the reputation concerns. 

(a) Boundaries of. or customs affecting, land in the community and 
the judge finds that the reputation, it any, arose before controversy. 

(b) An event of general history of the community or of the state or 
nation of which the community is a part and the judge finds that the event 
was of importance to the community. 

(c) The date or fact of birth, marriage, divorce or death of a person 
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resident in the community at the time of the reputation. 

Paragraph (a) rastates present law. Paragraph (b) 1s les8 restrictive 
than C.C.P. 1870 (11) since it does not require that the reputation exist 
for more than 30 years. Paragraph (c) broadens present law to include 
reputation in the community, not just £amily reputation. 

SUBDIVISION 27.1: Statement Concerning Boundary 

(27.l) If the judge finds that the declarant is unavailable as a 
witness and had sufficient knowledge of the subject, a statement concerning 
the boundary of land unless the judge finds that the statement was made 
under such circumstances that the declarant in making such statement had 
motive or reason to deviate from the truth. 

This subdivision restates the substance of existing, but uncodified, 
California law found in cases such as Morton v ~olger 15 C 275 and Morcom 
v Baiersky 16 CA 480. 

SUBDIVISION 28: Reputation as to Character 

(28) To prove the truth of the matter reputed, evidence of a person's 
general reputation with reference to his character or a trait of his 
character at a relevant time in the community in which he then resided or 
in a group with which he then habitually associated. 

SUBDIVISION 29: Recitals in Documents Affecting Property 

(29) A statement contained in a deed of conveyance or a will or other 
writing purporting to affect an interest in property, it the judge finds 
that: 

(a) The matter stated was relevant to the purpose ot the writing; 

(b) The matter stated would be relevant to an issue as to an interest 
in the property; and 

(e) The dealings with the prorrty since the statement was made have 
not been inconsistent with the trut ot the statement. 

SUBDIVISIONS 28 and 29 restate the present law. 

SUBDIVISION 29.1: Recitals in Ancient Documents 

(29.1) A statement contained in a writing more than 30 years old when 
the statement has been since generally acted upon as true by persons having 
an interest in the matter. 

This subdivision clarities existing law relating to recitals in ancient 
documents. The Supreme Court in dictum indicated that documents over 30 
years old, acted upon as genuine, would be presumed genuine and admissible, 
but the genuineness of the documents imports no verity to the recitals con
tained therein. Recent cases decided by the district courts of appeal, 
however, have held that recitals in such documents are admissible to prove 
the truth of the facts recited. 
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(30} A st~.rteme!1t # other thar. an oljinion~ contained in a tabulation, 
list. di:'ectory. register. or oth~Jr Pt'cbilshed compilation if the ju:l. ge 
finds that the compilation is generaily used and relied upon by persons 
engaged in an occupation as accurate. 

This subdivisio~ has no courrte~2rt in the Cali£oruia statutes 
although there is some indication thnt it has been recognized as case 
law. In any event, the provision seems desirable. 

SUBDIVISION 31: Lea?ned Treatises 

(3l} Historical ~~rks. books of science or artl and published mav~ 
or charts. when made by persons indifferent between the parties to pro:'e 
facts of general notoriety Qnd interest. 

This is C.C.P. 1936 modified only to confOI'm to the general forma's 
of the hearsay statute. The courts have held that u'oooks of science or. 
arttf do not include medical books since medicine is not an exact science, 
Consequently a doctor can be cross-examined as to his knowledge regarding 
varions medical books. but the books themselves cannot be used as su'bs'~cnl~ 
'Give evidence. The cODDllission considered the possibility of broadening 
this exception by stating speciric~11y that medical books are included~ 
There is no indication why the commission decided against this desirable 
change. 

SUBDIVISION 32: Evidence Admiss:l.ble Under Other Lawn 

()2) Hearsay evidence declared to be admissible by any other law of 
this State. 

This will cover all sorts of miscellaneous provisions such as the 
use of affidavits in uncontested probate proceedings. certain medical 
reports in hearings before the Industrial Accidont Commission. etco The 
purpoae i.n this subdivision is to prevent such miscellaneous provisions 
from being deemed repealed by implication. 

RULE 65: CREDIBILITY OF DECLARAN'!' 

Rule 65. Evidence of a statement or o'l;her conduct by a declarant 
inconsistent. with a statement of such declarant received in evidence under 

. an exception to Rule. 63 is not inadmiSSible for the purpose of discrediting 
the declarant. though he is given and has had no opportunity to deny or 
explain such inconsistent statement or other conduct. Any other evidence 
tending to impair or support the credibility of the declarant is admissible 
if it would have been admissible had ~he declarant been a witness. 

This rule deals with the impeachment of one l!'hose hearsay statement is 
in evidence as distinguisbed from the impeachment of a witness who has 
testified. It. bas two ~Yrposes. First, it makes clear that such evidence 
is not to be excluded on the ground that it is collateral. Second. it 
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makes clear that the rule applying to impeachment of a witness--that a 
witness may be impeached by a prior inconsistent statement only if a 
proper foundation is laid by calling his attention to the statement and 
permitting him first to explain it---does not apPly to a hearsay declarant. 

Thus, Rule 65 would permit the introdudtion of evidence to impeach 
a hearsay declarant in one eituation where such illlpe4lching &Tide nee would 
now be excluded. Our decisions indicate that when testimony given by a 
witness at a former trial is read into evidence at a subsequent trial 
because the witness is not then available, his testimony cannot be impeached 
by evidence of an inconsistent statement unless the would-be impeacher laid 
the necessary foundation tor impeachment at the first trial or can show 
that he had no knowledge of the impeaching evidence at the time ot the first 
trial. The CommisSion believes, however, that the trier-ot-tact at the 
second trial should be allowed to consider the impeaching &Tidence in all 
cases. 

No California case has been found which deals with the proble. ot 
whether a foundation is required when the hearsay declarant is available 
as a witness at the trial. The CoDllllission belleTes that DO foundation 
for impeachment should be required in this ease. The party electing to 
use the heareay of such a declarant should have the burden of calling 
him to explain or deny any alleged inconsistencies that tend to impeach 
him. 

Rule 6) (1) (a) provides that evidence ot prior inconsistent state
ments made by a witness at the trial _y be admitted to prove the truth 
ot the matters stated. In contrast to Rule 6) (1) (a), the evidence 
admissible under Rule 65 may not be admitted to prove the truth of the 
matter stated. Inconsiatent statements that are admissible under Rule 65 
may be admitted only to impeach the hearsay declarant. Unless the 
declarant is a witnesa and subject to cross-examj nation upon the subject 
matter of his statements, there is not a sutticient guarantee ot the trust
worthiness of his out-ot-court statements to warrant their reception as 
substantive evidence unless they fall within some recognised exception to 
ths hearsay rule. 

RULE 66: MULTIPLE HEARSAY 

Rule 66. A statement within the scope ot an exception to Rule 6) is 
not inadmiSSible on the ground that the evidence ot such statement is hear
say evidence if the hearsay evidence of such statement consists ot one or 
more statements each ot which meets the requirements of an exception to 
Rule 6). 

Apparently there are no Calitornia cases discussing the admissibility 
of multiple hearsay has been analysed and diacusaed although the!"e are 
casea where it baa been admitted. The rule seems logical. 

RULE 66.1: SAVIHGS CLAUSE 

Nothing in Rules 62 to 66, inclusive shall be construed to repeal 
by implication any other provision ot law relatiDg to hearsay evidence. 
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It seems that there is a duplication in this rule and rule 63-32. 
However, it is difficult to see how this duplication can do any harm. A 
few sections of the URE were not adopted as part of the RURE. These sections. 
and the reasons for not adopting them. are as follows: 

SUBDIVISION 2: AFFIDAVITS 

The URE provided: "Affidavits to the extent acbissible by the 
statutes of this state." Tbe lWRE omitted this subdivision because it is 
unnecessary. particularly in view of Rule 66.1, added by the commission. 
Rule 66.1 provides: "Nothing in Rules 62 to 66. inclusive. shall be con
strued to repeal by implication any other provision of law relating to 
hearsay evidence." 

SUBDIVISION 11: VOTER'S STATEMENTS 

A statement by a voter concerning his qualifications to vote or the 
fact or content of his vote: 

This subdivision was not made part of the RURE on the theory that the 
exception was unnecessary, that there was no sufficient guarantee of trust
worthiness and it would change present law. 

SUBDIVISION 20: .JUIJGMENT OF PREVIOUS OONVICrION 

Evidence of a final judgment adjudging a person guilty of a felony; to 
prove any fact essential to sustain the judgment; 

Subdivision 20 was not made part of the RURE because there was no 
pressing necessity for it. If the witnesses in the criminal trial are no 
longer available. their testimony would normally be admissible under sub-
division 3; if they are available they can be called again. A guilty plea 
is admissible in a subsequent civil action as an acbission by a party 
(Subdivision 7). 

SUBDIVISION 25: STATEMENT CONCERNING FAMILY HISTORY BASED ON 
STATEMENT OF ANOTKER DECLARANT 

Subdivision 25 of the ORE provided as follows: "A statement of a 
declarant that a statement acbiss1ble under exceptions (23) or (24) of 
this rule was made by another declarant, offered 8S tending to prove the 
truth of the matter declared by both declaranljs. if the judge finds that 
both declarants are unavailable as witnesses; 

This subdivision was not made a part of the RURE because such a 
statement. with two chances for error, would be very unreliable. 

RULE 64. DISCRETION OF JUDGE UNDER CERTAIN EXCEPTIONS TO EXCLUDE 
EVIDENCE 

Rule 64 of the URE provided as follows: "Any writing admissible under 
exceptions (15). (16). (17). (18). and (19) of Rule 63 shall be received 
only if the party offering such writing bas delivered a copy of it or so 
much thereof as may relate to the controversy. to each adverse party a 
reasonable tilDe before trial unless the judge finds that such adverse party 
has not been unfairly surprised by the railure to deliver such copy." 
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'I.'he Colll!lliss:1.oCt dld UGt make this rule Ii part of the RURE because it 
beL~eved that m~dern disccvary procedures are adequate to enable the parties 
to ;;l1;iltccl; th.emdel ves from surprise. 

;!umy preseJ.lt code 8ectio!lB. p~~b!i"7tny iu the Code of Civil Procedure, 
-,,;f' to he repealed Ole amended to 8.1/()ld conflict with the Uniform Rules of 
;;;":(.derocl;l. In most cases t!M~Y are bci,ng :repealed since the same subject 
wili;:i;e:c- is cO'II'ered in the Uniform Rules. In a few eases, they are being 
mccl:ti:ied so as to be consf_stent wit:h the Uniform Rules. For example. 
G.C.P. 2016 will state that a depoaition can be used if the witness is 
unavailable within the meaning of Rule 62 of the Uniform Rules of Evidence 
t:"lther than dead, 11101:;;) than 150 miles from place of trial. unable to attend 
;,eClluse of age. sickp..ess. infirmity or imprieonment. etc. C. C. p. 2047 will 
be changed rather substantially by 9crmitting a witness to refer to a docu
ment !ll>t prepared by him, and by pc:;:mii.:i;ing the opposing attorney to inspect 
a c~cument used to refresh the w!tnes8~S memory. even when the witness does 
not take it with him to the witness stand. Proba61y the court woula hOld 
"i'fi'i'E'tlifii doeenot: re'qu:t're aIsc:losureoy"".a document containing privileged 
:information. 'l'he witness roigpt be deemed to have waived !1!.! privilege (like 
\:1<e lawyer-client privilege) by reie:'7rU!g to the document to refresh his 
memory. !:lui; t1116 should not compel hili) to lUlnd over a document (like part of 
an adoption file) .. lhe-.ll the privilege belongs to anot: her party Dr when 
diBclosure is forbidden by statute. It ~muld be a good idea to say 80. if 
this is the law. 

'j'itnesses mill ha've to be e~il:eful ;d,.~t they use to refresh their memory 
prim:- to t~;·ia1. if theydouft; want the oppocing atCo'l"ney to see their files. 

?'CIUAl Code Section 686 1'J111 b.:; ;;i!l'~nded to state that a defendant's 
right t'.) conn-oilt: witnesses atsinsj; him is limited to the extent that: hearsay 
svicr.lrI(;e may be produced. Th •. s will be a r.estatement of present law since 
3e~tion 686 does aot accurately state the law. P. C. 1345 and 1362 will 
Bi,;ecify tt,hcm &:posit:iotls can be used :tn criminal trials. 


