#3k 1/8/64
Memorandum 6434

Subject: Study No. 34{L) - Uniform Rules of Evidence (Valuation of Property)

At 1ts November 1963 meeting, the Commission &etémined to reconsider
the evidence in eminent domain bill. Attached are two copies of a Tenta-
tive Reocmmendation on this subject. Flease mark your suggested changes on
one copy and turn it in to the siaff at the Janusry meeting,

BACKGROUND

The evidence in eminent domain bill was originally introcduced in 1961
upon recommendation of the Commission., {See attached pamphlet containing
the recommendation and study of the Commission. If you were not a member
of the Commission when the 1961 bill was considered, you mey want to read
the research stuly to supplement the materiel in the attached tentative
recamendation.) The 1961 bpill in an amended form passed the Legislature but
was pocket vetoed by the Governor. In 1963, Senator Cobey introduced
basically the same bill; it passed the Legislature, with scme significant
amendments, but again it was pocket vetoed by the Governor,

The Department of Public Works did not strongly cobject to the 1963 bill;
but the office of the Attorney General aq.v:l.sed the Governor to pocket veto
“he bill. We bave not obtained a copy of the report made by the office of
the Attorney General cn the 1963 bill, However, we anticipate we will receive
camuents from the office of the Attorney General on the tentstive reccmmenda-
ticn on this subject. When these are considered, we will be able to determine
the position of the office of the Attorney General and wheiher that position

1s sound.




The 1963 bill as introduced reflected changes approved by the
Commission in the 1961 bill. Exhibit I (pink pages) is an extract of
the Minutes of the August 1961 meeting of the Commission. The decisions
mede at this meeting were reflected in the 1963 bill {as introduced).

The significant decisions made at the August 1961 meeting were:

(1) By s -3 vote, the Commission approved the capitalizaticn of
the reascnable net rental from hypothetical improvements as one means of
determining msrket value. Commissioners Cobey, Edwards, Sato, and Spencer
voted for permitting such capitalization. Commissioners Bradley, McDonough,
and Stanton voted against the provision permitting such capitalization.
{As indicated below, the 1963 bill was amended by Scoator Cobey (after its
introduction) to insert a compromise provision on this matier.]

(2) The Commission unanimously agreed to delete the provision in the

1961 bill that permitted an expert witness to comsider offers to purchas:

the subject property in forming his opinion. The 1961 bill contained =
provision that permitted this. The provision was added by the Senate
Judiciary Committee after the 1961 bill was introduced; but the 1963
Legislature approved the bill without this provision.

(3) A provision permitting cross-examination of s witness upon whose
opinion or statement s witness for en adverse party had based his opinion

wag approved by the Commission. No similar provision was included in the

1961 bill. The 1963 bill was approved by the Legislature with this provisicm

included.
After the 1963 bill was introduced, the following significant changes
were made:

(1) A provision was added to Section 1248.1 stating:
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(e) In order to avoid unnecessary delsy in the determination

of the issues at the trial, the court, in the exercise of its

sound discretion, may prescribe reascneble limitations {1} on

the number of comparsble sales or contrects, as defined in

subdivision (b) of Section 1248.2, to which & witness may testify

on direct examination and (2) on the extent to which a witness

may state on direct examination the other facts and data upon

which bis opinion is based. The court mey limit the extent or

scope of cross-examination as it doces in other cases.
This provision was designed to meet the objections that the bill would add
to the length of trial and that the blll, by steting that the expert could
state certain facts and data, would prevent the court from exercising its
discretion to prescribe reasonable limitaetions on such testimony. The
provision states the practice presently being followed by some trial courts.

{2) A provision was added to indicate that the witness is to be granted
considerable freedom in determining which property is comparable. The
provision states:

Subject to subdivision (c) of Secticn 1248.1 [the provision

set out abovel, in determining whether property is comparable, the

court shall permii the witness a wide discretion in testifying to

his opinion as to which property the witnese believes 1s comparsble.

In determining whether property is comparable, all factors affecting

comparability shall be taken into comsideration, including but not

limited to whether such property is of the same or similar size to

the property interest to be taken, damaged or benefited,
If the witness reasonably believes property is comparable, this provisiom
infdicates that the court should permit him to base his opinion on & sale of
such property, subject, of course, to the power of the court to limit the
number of compareble seles that may be staisd on direct examination. The
second sentence of the provision set out sbove was intended o make it
clear that the size of the property claimed to be compersble, as compared
to the size of the subject property, is a pertinent consideration in deter-
mining whether the property is camparable. Some cases listing the factors
that fetermine whether property 1s comparable have not specifically inclwled

slze as one of the factors.
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(3) The right of a witness to base his opinion on a capitalization
of income from a hypothetical Improvement was restricted to cases where the
party calling the witness did not believe that there were any comparable
sales. The pertinent language of the 1963 bill reads:

A witness may not base his caleulation on an assumed rental
of hypothetical improvements on the property or property interest
to be taken, damaged or benefited, nor shall any evidence of
income from hypothetical improvements be admissible for any
purpose, if the party on whose behalf the witness is called has,
or intends to have, any withess testify regarding any comparable
sales or contracts, as defined in subdivision (bL). This
paragraph does not apply vwhere the sole purpose of basing the
capitalization of hypothetical improvements is to rebut a
capitalization of hypothetical improvements used by an

cpposing party.
{(4) The following section was added:
1248.5. Sections 12U8.1 to 124B8.Lk, inclusive, are intended

to provide speclal rules of evidence applicable only to eminent

domain proceedings and inverse condemnation actions, but are not

intended to alter or change the existing substantive law, whether

statutory or decisional, interpreting "just compensation” as used

in Section 14 of Article I of the State Constitution or the terms

value, damage or benefits as used in Section 1248,
This section was added to mske it clear that the bill did not provide a ground
for expanding the concept of just compensstion to include items that
previously had been held not to be compensable in an eminent demain proceeding.

{5) The vords "in the open market" were added to the introductory
portion of Section 1248.2, which states the test for an open market ssle.

(6) A provision was added to Section 1248.1(b) to indicate that
evidence of the character of the improvement proposed to be constructed by
the plaintiff is not subject to impeachment or rebuttal. This states existing
law. It would not be practical to permit the property owner to contest the
plans for the improvement. If the improvement is not comstructed in the
manner proposed by the plaintiff, the property owner has an action for inverse

condemnation. L




{(7) The bill was amended to pernit sales and leases of the subject
property made after the date of valuation to be considered in determining
the value of the property. The bill, as introduced, restricted sales and
leases to those made before the date of valuation. Vhere, for example,

a lease is made In good faith after the date of valuation of the part
remaining, such lease is certalnly some evidence of the value of the part

remaining.

POLICY QUESTIONS
An examlnation of the tentative recommendation will disclosge that it
follows the 1963 bill with only a few changes. The text of the 1963 bill
with some, but not all, of the changes recommended by the staff is set out
as Exhibit II (white pages).
The following policy matters are presented for Comission consideration:

Separate bill.

The staflf suggests that the legislation relating to valuaticn of property
be a separate bill (not included in the bill proposing the comprehensive
evidence statute). Of course, the separate bill on valuation of property
would be drafted so that it would fit into the comprehensive evidence statute
if both are enacted.

i'e believe that this i1s a desirable course of action for two reascons:
First, we would not want to prejudice the comprehensive evidence statute by
including material that has twice been pocket vetoed by the Governor. Second,
we believe that there is a good chance thaf the bill on valuation of property
will ve enacted on its own merits, and we would not want the bill to he

prejudiced because it 1s included in a comprehensive evidence statute.




Bill to cover all veluations of real property.

The staff suggests that the legislation on this subject cover all
valuatcions of real property or an interest therein, unless otherwise
gpecifically provided by statute. We believe that the bill shpuld not
cover veluation of personal property, primarily because many of the
provisions of the bill would not apply in a personal property valustion
case. Exhibit II {white sheets) indicates the revisions needed to make
the 1963 bill apply to all veluations of real property, or an interest
therein, unless otherwise provided by siatute.

Substance of bill.

Tha staff recommends that the substance of the legislation on this
subject be as set out in the gttached tentative recomrendation. This tentative
recommendation is in the form of a new article that would be included in
the comprehensive evidence statute if that statute and the valuation of
property statute were epacted. The bhill would have to include provisions
1o take effect if the comprehensive evidence legislation is not enacted.
The following matters are noted for your attention in connection with the
rules set out in the tentative recommendation. Note the comments under
each rule; these indicate the change in existing law, if any, that would
be made by the proposed rule.
Rule 61.1. See page 3 of the tentative recommendation for text of
rule and explenstory comment. This rule was not in the 1961 and 1963 bill.
Rule 61.2. See pages 4-9 of the tentative recommendation far text
of rule and explenatory comment. This rule is the same in substance as the
1963 bill. Npote subdivision (c¢) which has not been considered by the Cormission.
In the tentative recommendstion we have added "involving opinion testimony" |

at the epd of subdivision {e).
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Rule 61.3. See pages 10-26 of tentative recommendation for text
of rule and explanatory comment. This rule is the same in substance as
the 1963 bill except that we have substituted "For the purpose of deter-
mining the capitalized value of the reascnable net rental value attributable
to the property or property interest being valued as provided in subdivisicn
(e) or determining the value of & leasehold interest” for "Where a lease-
hold interest is the subject of valuation" in the introductory clause of
subdivision (d).

In connectlon with subdivision (c){1), i1t should be noted that existing
case law permits consideration of whether a particular use would be
profitable for the purpose of determining the highest and best use of the
property. Does the langusge 'nor shall any evidence of income from hypo-
thetical improvements be admissible for any purpose” change existing law?
Should the statute be revised or should s statement be inserted in the
comment to maeke it clear that subdivision (¢)(1) does not change the existing
law on highest and best use.

Rule 61l.4. See pages 27-33 of the tentative recommendation for the
text of rule and explanatory comment.

The introductory clause of this rule has been revised to conform to
Rule 56(3). See the first portion of the comment to Rule &1.4 for language
of Rule 56(3). The introductory clause in the 1963 bill read in substance:
"Notwithstanding the provisions of Rule 61.3, the opinion of a witness as
to the value of property is inadmissible (or, if admitted, shall be stricken
on motion) if it is based wholly or in part, upon . . ." The 1963 bill
would have chenged existing law, for under existing law the opinion of a

witness ordinarily will not be stricken unless.it is based entirely upon
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incompetent matters. Certainly, the fact that an appraiser considered one
of the matters listed in Rule 61.4, together with numercus other competent
matters, would not be sufficient to have his opinion stricken under existing
law. Actually, under existing law, cnly the incompetent porticn of his
testimony will be stricken, and the remsinder of his testimony will stand
for such weight as the trier of fact decides to give it.

Rule 61.5. BSee pages 34-36 of the tentative recommendation for the
text of this rule and an explanatcory comment. No similar provision was
contained in the 1361 or 1963 bill.

Shouwld the following be added to this rule:

Nothing in this article shall be construed to repeal by
implication any other statute relating to the valuation of

property.

We want to make it very clear that we are not changing any rules for valuation
of property that are now provided by statute. The provision suggested sabove
is the same in substance as the one included in the hearsay evidence article
and the privileges article.

Rule €1.6, See page 37 of the tentative recommendation for the text
of this rule and an explanatory comment. A similar provision was contained
in the 1963 bill. The Commission has never considered this provision.

Amendments and Repeals. See page 38 of the tentative recommendation.

Section 1845.5 also was to be repealed by the 1961 bill and the 1963 bill.

Respectfully submitted,

John H. DeMoully
Ixecutive Secretary
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Memo 6L-k EXHIEIT I

Minuies - Regular Meeting
Auzuet 18-19, 1961

Senate Bill FNo. 205

The Commission considered Memorandum No. 26(1961) concerning Senate
Bill Ho. 205, the bill relating to evidenece in eminent domain cases. The
Commission took the following actions.

(1) Opinion of property owner. The Commission approved the amendment

made o Section 1248.1 of the Code of Civil Procedure vwhich (a) deleted the
provision in the original bill that ﬁﬁe owner of the property being condemned
is ”presﬁmed to be qualified" to express opinions as to the value of the
property and (b) added language to state that an opinion as to the value of
the property may be expressed by the owner.

{2) Relevance. The Commission approved the revision of Section
12458.2 that inserted a requirement that the data relied upon by an appraiss-
be relevant to the item of value, damage or benefit ccncerning which the

appraiser expresses his opinion,

(3) Honcompensable factors. The Commission approved Section 1248.3(f)
which mskes it clear that an opinion of value, damage or injury may not be
based on nohcompensable factors.

(k) Gross receipts leases. The Commission approved the provisions of

the pill which permit an appﬁgiser to consider & lease based on a percentage
of gross receipts in determining the reascnable net rental value of the
subject property {Subdivisions (¢}, (d) and (e} of Section 1248.2).

Under the amended bill (a) a gross receipts lease on the subject

property may be considered by the appralser in forming his opinion and {b)
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Minutes - Regular Mectiung
fugust 18-19, 1961

in determining the reasonable rental value of the subject property where

gross receipts leases are customarily used for that type of property,

the appraiser may consider gross receipts leases on comparable property.

It is becoming the practice to prepare leases for commercisl property
on a groes receipts basis., I an appraiser is not permitted to consider
gross receipts leases, his opinion will not reflect the practice in the
market and as a result the owner will be deprived of evidence necessary
to support his contentions as to the value of his property. Accordingly,
the appraiser in these cases should not be restricted to leases that fix
e flat rental fee but should be permitted to consider gross receipts
leases as well.

The objection to the use of gross recelpts leases is that such leases
reflect to scme extent the ability of the management o the tenant and are
in effect profit sharing agreements. HNevertheless, the consultant pointed
out thai there ig a trend in the lav (Californie ineluded)} to permit an
appralser to consider gross receipts legses. In addition, appralsers who
have analyzed this problem are in agreement that this evidence is necessary
in order to form an accurate opinion of value and that any approach that
excludes gross receipts leases would be unsatisfactory. Not only are gross
receipts leases considered in veluing property in the market place but
buyers and sellers in the market recosnize that any good management can
reach the anticlpated volume of business at a particular locatlon.
Commissioner MeDonough objected to the provision that limits the use of
gross recelpts leases to cases where rentals are customarily so fixed. He
expressed the opinion that the appraiser should be permitted to consider

-



Minutes - Regular Meeting
August 18-19, 1961

& gross receipts lease, whether or not gross receipts leases are customarily
used for that type of property.

(5) Capitalization of hypothetical improvements. The Commission

approved the provisions of the bill which permit an appraiser to consider
(for the purpose of determining the value of the subject property by
capitalizing its reasonable net rental value) both (1) the reasonable net
rvental value of the land and the existing improvements thereon and (2)
the reasonable net rental wvalue of the property if the land were improved
by improvements that would enhance the value of the property for its
highest and best use {Subdivision (e) of Section 1248.2). Commissioners
Cobey, Edwards, Sato and Spencer voted for and Commissioners Bradley,
MeDonough and Stanton voted against the provision relaiting to the capitaliza-
tion of hypothetical improvements.

Capitalization of the reasonable net rental value of the property
{based on the assumption that the land is lmproved by improvements
that would enhance the value of the property for its highest and best use)
would be useful in any case where thce land is unimproved or where existing
improvements do not enhance the value of the property for its highest and
best uvse. In these cases a capitalization of the reascnable net rental
value of the land as unimproved or as improved with its uneconomical
improvement would not be as useful as a capitalization study that also took
into consideration the capitalization of the reasonable net rental value
attributable to the land if it were isiproved by improvements that would

enhance the value of the land for its highest and best use.



Minutes - Regular Meeting
fugust 18-19, 1961

The consultant steted that this is one of the most important provisions
in the bill if we are to keep up with the times. IHe made a statement
which is summarized below:

In a nuwaber of trials in which his firm has been engaged,
this approach has been used and 1% will be used much more.
For example, it is necessary tc uge this approach in a case
vhere the existing structure is old or run dowa and the
property is a perfect location for a nmotel. t 13 frequent to
Tind a plece of property thav is underimproved or that has
2n cobsolete improvement. In these cases, a buyer and seller
in the parket place consider the use to which the property
can be put. The buyer will determine that he wants the
property because he assumes that if he puts up a wmotel on the
property he will have so many units and, based on managerial and
octher costs, his investment will yield a certain amount,
Svbdivision land is often sold Lhe same way: how many units
gan be put on the land and what income and costs will result?

Most of the developments, at least in Bouthern Californis,
use this kind of appreach. Sometimes the approach is more
refined, sometimes it is rather crude. But this approach doss
ascertain the amount that the property--not in its present
condition but as improved for its highest and best use--will
produce.

It is true that this approach involves the capitalization
of a hypothetical improvement but this is characieristic of a
rapid growing area. It is the vay property is voughi and sold.
Admittedly, this approach would offer a jury the greatest chance
Tor specwlation. Nevertheless, it is not only a prime considera-
tion but perhaps the prime consideration taken into account by
buyers and sellers in the market. Purchasers buy property on what
it will bring in--based on its highest and best use. This anticl-
pated income is computed using a capitalization approach. Use of
this approach is a necessary corcllary to the valuation of property
on the basis of its highest and best use.

SBome trial courts in California now permit the use of this
approach. There are no appellate decisions in California.
tHost of the appeliate deciszions in other states dc not permit
this approach to be usged.

The gquestion may be asked: why not use corparable sales
rather than capitalizing hypothetical improvements? The
difficulty of using the compsrable sales apprcach is that it
is diffieult te find really comparable sales of commercial
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Minutes - Regular Meeting
fugust 18-19, 1961

property; property on one cornsr may be totally dirfferent
from property in the same area on another corner. To find
comparable sales it is necessary to go out an the periphery.
Using sales that far frcm the subjeet property isay make a
cubstantial aifference in the value of the propersy. bc

are not concerned with a case where there are 12 gzs stations
in a row and we are proposing to open the 13th. Instead, it
may be the first gas station, the Tirst motel or the first
shopping center in the aresa.

It is not prectical to limit the capitalization of
hypothetical improvements approach to cases where there are
no comperable seles, The difficulty is that one party will
always come in with "comparable sales." For exauple, a sale
of property across the street from the subject property will
be presented as a comparable sale. DBut the area across the
street may be one-half the area cof the subject property aand
a motel could not be built oo that property although a notel
cowld be constructed on the subject property. Horeover, there
may be one type of zoning on one half of the street and not
on the other, or there may be a probability or rezoning or
there may be a building existing on "comparable property’ that
may inerease or decrease the value of the land. In the case
of residential sales, comparable sales are something that can
be discussed intelligently. But in the case of commerical
property it is difficult and uwnrealistic to base valuaticns
merely on sales of "comparable property."

A representative of the Highway Department made a statement. The
subgtence of his statement may be summrarized as follows:

Capitalization is only one of the three approaches to
value: (1) comparable sales, (2} reproduction and replacement
and {3) capitalization. The capitalization approach is, at
best, very uncertain and unreliable. Changing the capitaliza-
“icn raite by one polnt may make & difference of thousands of
¢ollars inr the capitalized value.

Capitalization of remtal property having =xisting improve-
ments is specwlative encugh, but when the eppraiser is permitted
+o construct a castle in the air--a structure not even built--
and consider all the things that go into getting a net rental
income to capitalize. ycu are geltting intc the vorst type of
speculation in the world. It is well enough to state that
this is considered in the market. But here we ares considering
the trial of a case before the jury. We are trying to come
out with a fair compensation for the property owner and it is
going to be too confusing and wmisleading to the Jjwy to try to
deternmine that compensation if ihis type of evidence is used.

It is hard enough as it is when other evidence, such as comparable
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Minvtes - Rerular Meeting
August 18-19, 1661

sales, 1s used. But when you speculate on nonexistent income
from buildings not in existence, the jury will Te confused,
the trial will be lengthened,; and the verdict is less likely
to be a just verdict of ccmpensation for the property owner
and the condemning agency.

Moreover, this is ngot useful evidence; it is not reliable
and probative evidence as to the value of the property or the
ccmpengation--it is the least reliatle. There are so many
cther weans of presenting and proving the fact of value with-
out bringing in this incidental, speculative evidence that
there 1s no justification for using evidence that is goling to
cause too much trouble for what you get out of it.

Limitiag the capitalization of nonexisting improvements

to cases where there are nc compsrable sales would not be of

ruch help--you can never agree on what is ccmparable and what

is not comparable. This type of provision would presenc the

issue on whether these are comparable sales or not. Where

there are several different contentions as to hishest and hest

use, you may have comparable sales on one use but not on

another. For sexample, theve might be comparable sales if

residential use is the highest and best use but none if com-

mercial use is the highest and best use. A court could never
delermine whether or not there were comparable sales.

It was pointed out that (1} the opinion of the exmert is the thing
upon vwhich the verdict is based and the other evidence is merely in
support of his opinion and, accordingiy, is taken intc account only in
weighing the opinion of the expert who is giving an opinion baged on this
theory and (2) the other party is free to guestion the expert on cross-
exemination and see if he can shake him on what he thinks the building
will cost, rate of occupancy and capitalization, ete.

The Commission discussed whether permitting the use of this approach
would extend trials. But it was noted, that this approach cannot be
used in every case, for under Senate Bill No. 205 this spproach can be

used only if a well informed buyer and seller would consider it in

deteriining whether to buy and sell the property in the market. It

.



JAnutes - Hegular Meeting
Avgust 18-19, 1961

was agreed that in some cases this approach would result in longer trials.
But this is because the problem of property valuation is complex, not
because this appreach is not a valid one.

(6} Nature of improvements on and uses of property in the viecinity.

The Commission approved subdivision (g) of Seetion 12hE.2 which preserves
the substance of the last sentence of existing Section 1845.5.

(7) Offers to purchase the condemned property. The Commission

unanimcusly agreed to delete the provision of Section 1248.3 permitting
an appraiser to consider offers to purchase the subject property In form-
ing his opinion.

It was noted that the deleted provision was inserted in the bill
by the Senate Judiciary Committee after extensive hearings on the bill,
Attorneys who normally represent condemnees appeared before the Senate
Judiciary Committee and advocated a much broader provision relating to
offers. The provision inserted by the Committee was drafited by the
Cormission and is a provision that permits only a very linmited number
of offers to come in.

The staff expressed the opinicn that the existing law permits an
appraiser to consider an offer to buy the subject property in forming
his opinion if the offer meets the conditions set out in Senate Bill
Ho. 205.

ThiFconsultant suggested that the provision might be mpdified to
exclude as a wmatter of law any offsr made after the date of the resolution
or the probability of the acgquisition of the property Ly eminent domain.
The consultant, however, still reccormends that all offers be excluded for

the reasons given in his research repcrt.
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Finutes - Regular Meetlng
August 15-19, 1961

& revregentative of the LCepartment of Fublic Works objected to
the provision permitting the property cwrer to intrcduce an offer to
buy ithe subject property. He stated in substance:

An offer is uncervain, unreliable, subject to fabrication
and has very liitle probative effect compared to the damage it
cah do. An offer is the most inflammatory type of evidence;
it can’t be refuted and is almost impossible to deal with.

Juch evidence will confuse the jury.

{6§) Reproduction or replecement approach. The Ccrmission discussed

Section 12kB8.2(f}. It was noted that this provision permits the use of
the reproducticn or replacement approach when the improvements enhance

the value of the property or property interest for its highest and best

use.

The effect of this provision is to reguire that the land be valued
for the use to whieh it isg being put if the reprcduction or replacerent
approach is used, For example, take a particular tract of land that is
improved by a church and assume that the land itself would be worth
$50,000 when used for church purposes but $lO0,00D when used for commer-
cial pyuwrpeses. Assume that the cost of replacement or reproduction of
the church would be $250,000. If the reproduction or replacement appreach
is used, the land and improvement would be worth $50,000 plus $250,000
or $3CC,000. In other words, the land is valued for its highest and
best use, which is--because the land is now improved by a church--use
for church purposes. On the other hand, using the comparable sales
approach, the appraiser could value the land at $100,000 (as tare land)
and add theretc the salvage value of the church {$150,000 on the estimate
that it would cost $100,000 to move “he church to a new site) giving a

total value of $250,000. Thus, the "highest and best use"” provision is
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intended to prevent the valuing of the land as tare land at its value
for ccrmercial purposes {$100,000) and thern adding the replacement or
reproduction value of the church ($250,000}.

(0} Consideration of taxes in determining reasonsble net rental value.

The Commissicn approved the amendment to Section 1248,3(d) which mekes
it clear that taxes, as distinguished from assessed valuation, can be
consicdered in determining reascnable net rental value.

(10) Apportioning sales price of comparable sale Tetween land and

improvements. The Ccommissicon disapproved the amendment made to subdivision

{e) of Secticn 1248.3 which provides that an appraiser can apportion the
rrice of a particular ccmparable sale between land and improvements for
the purpese of ccomparison with the property to be taken, damaged or
benefited. Subdivision {e) states the general rule that a witness may
not testify to his opinion as to the value of comparable property. The
Justification for this provision is that the issue is the vaiue of the
subject property, not the value of other properties.

‘hen there is allowed a break down of a comparable sale between land
and improvements, it permits the appraiser to expresse an opinion as to
either the wvalue of the land or the value of the improverents. It would
ereate problems in court. Cne witness would say the land is worth so
much and the improvements sc much; another witness would just reverse
the figures. In effect, you are trying to prove the vzlue, Tor example,
of a piece of Ttare land by comparing it to a piece of improved property.
It mey take considerable time in court to break dewn the improved property
between land and improvements and the estimetes of the value of each would

be Lzsed cn speculation,

1
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‘“hne Commission's report on Sernate Bill No. 205 to the 1563 Legislature
is te state that the elimination of this amendment will not prevent a
witnezs, in discussing comparability, irom steting whother or not the
improvement is ccmparable and what the diffesrernces between the improvenents
ol the Subgfct and ccmparable properties are.

(11) Permitting cross-examination of a witness upon whose opinion

g witness for an adverse party tased his opinion. e Ccrmission added

the Tollowing new section to Senate Bill No. 205:

SEC. 5. Section 1248.6 is added to the Code of Civil
Procedure to read:

1248.6. If a witness testifies to his opinion of the

value of the property cor property interest to be taken,

damaged or benefited and testifies that such opinicn is

Tased in whole or in part upon the opinion or statement of

another person, such other person may be called¢ as a witness

by the adverse party and examinec as if under cross-exawination

concerning the subject matter of his opinion or statement.
This new secticn would, for exemple, permit the plaintiff to call an
0il expert and cross-exemine him regarding oil deposits on the subject

properiy where an appraiser for the defendant had bascé his opinion as

to the value cof the subject property upon the opinion of the oil expert.

-10- »
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RUIE 6141 DEFIHITIOH OF "VALUE CF DRDPERTY.
As used in Rules 61.2 to 61.5, inclusive, "value of t)rc:per’r.y"

meanst
(a) In an eminent domain proceeding, the amounts to be

ascartzsined under subdivisions 1, 2, 3, and 4 of Code of Civil

Prooedure Section 1248.
-={b) 1n cthefaprocesdings, the valuve of real property or

AT T S SRA T SESA A an interest therein.
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OPINI"JHS F WITNESSES AS TO vALUE OF PROPERTY
MMJ--SDMLM&J-m-M-G&-ﬂa%M

" Braeediupes 4o rews T

a 12t (a) TheARmennietombe auser Hnednrvder snbrr | l.._ 1 ue of property )
4 g2 - and-d- o Bectioted B4 may be shown only by the T

a5 opinions of withesses qualilied to express sneh opinions and

i the owner of the property or property intmcttﬁﬁ—mﬁﬁmmd- )

7 il —dmanmewrhemefited™ Such a1 wilness mays-on=divest T

§ mbi-avom-@NmB e state the facts and data upon which his
9 opinion is based, whether or not he has personal knowledge
10 thereot, for the limited purpose of showing the hasis for his
11 opinion; and his statement of snch faets and data is suhjcnt
12 to nnpom-hmcnt and rebuttal.

13 {b) Nothing in this seetion prohibits 4 view of the pmp{'riv
14 wor the admission of any other competent ulrlcnw( ineluding
15 but not limited to evidence as to the nature and condilion of
16 the property an{WT The impirovemait proposed
17 to be eonstrueted by the plaintiff} for the limited purpose of
18 enabling the court, jury or referec to understand and apply
111 the testimony given under subdivision {a) of-tiis=settion ;
) and sneh evidenee , ereepd evidence of the character n} e -
91 proecwent propased fo he eapstrueted by e plointigy s suly-
92 Jeet to impeachment and rebattal,
A (¢} In ovder to avoid nnneeessary delay in the defermina-
21 tion of the jssies at the teial, the eonrt, in the exerejse of its
25 sound diseretion, may preseribe reasouble limitations (1) on

y in an eminent
domain proceeding,

|

in an sminent
Homain procesding
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1 the nunher of comparable sales or eoniraels, as defined in sob-
2 division (V) of T Whicll o Wil HoRg Ay sl i1y @
2 oncddireet exminination and (2) an the extent 1o whicl a wilness
4 ay siade on divect examinadion The olher faets and data wpon :
5 whiel his opinion is based, The eonrt may Vmil the exlent o

geope of cross-examination as it does in other eases,

9 d@84B  PThe opinien of a withess as 1o ﬂleWB of propertﬁ
10 ssaaidhained 2 H1len R sio s <y oy mde o b b Swation-bidd is

11 admissible only if the court finds that the opinion is based

12 upon frets and dnta that a willing purchaser and a willing

13 xeller, dealing witl each ather in the apen marknt and with a

14 full knowledre of all the nses and purposes for which the

15 properiy is reasonably adaptable and available, wonld take

16 into eopsideration in determinving the priee at which fo pur.

17 ehase and sell the property or property interesffobedakem{being VE].\IQ@
18 dassged o bewefbedy wlich Tacts and data mnst be relevant
¥ naaest to he =0 aseortained and may inelide but are
not. ]ll'ﬂl'ff"ﬂ to:
21 {4) The price and other terms and cirenmstances of any sale
22 or gontract to sell and purchase which ineluded the propercty
23 or property interest so-bedakany demagsd-nimbanefited/or any ( being valued }
24 part thereol if the sale or contract was freely made in good

20 faith within a veasonable Lime before or after the date of valu-

26 ation.

27 {b) The priee and other terms and eiveumstances of any

28 s=ale of or contract to sell and pnrehase eompavable property

29 if the sale or eontract was freely made in good faith within

30 a reasongble time hefore or ate of valnation. Suhjest
31 o subdivision (e) of [Sesttore 3848 d=in dotermining w
32 property is comparable, the court shall permit the witnesy a
33 wide diseretion in testifying to his opinion as to whick prop-
A1 erty the witness helieves is comparable. In determining whether
3%  property is eomparable, all factors affeeting comparability
36 shall he taken into considervation, ineluding but not limited to

37  whether such property is of the same or similar size to the prop-

38 erty or property interest e teieendanmeed ov ben g 1
39 {¢) The rent reserved and other terms and ecireumstances of

40 any lease which included the property or property in‘rerest
41  betaken-dmmareor-begefitet=or any part therveof which was

42 in effeet within a reasomable time before or after the date of

43  wvalnation, inelnding but not limited to a lease providing for a

4¢  rental fixed hy a peveentage or other measnvable portion of

45  pross sales or gross ineome from a businkss condneted on the

46  leased properiy,

47 (d) Whore a leaschold interest is the subjeet of valuation,

48 ihe rent reserved and other terms and eirewminstances of any

49 lease of eomparable property if the lense was freely made in

60 pood faith within a reasonable time before or after the dato

51  of valuation, including but not limited to a lease providing for

52 a rental fixed by a percentage or other measurable portion of
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gross &nles or pross ineome From o business eondueted on sueh
property in eases where the rental is enstomarily so fised.
(v} Tha capilalized value of the reasonable nel renial valua
attribiiable 1o the properly or property inlercsifbsdse=trken~({boing valusd;
s apadeanhasmeliboge 01 distingnished Trom the eapilalized
vahie of the income or profits atiribuinoble (o the business con-
dueted {hereow, which mnydbe haved on 4 consideration of (1)
the reasonable net rental value of the land and the existing
improvements thercon and (2) the reasonahle net vental value
of the properiy or property interest if the Jand were improved
by improvements that wonld enhance the value of the prop-
erty or property Interest for its highest and best use. In de-
IJ termining reasonable net rental valne for the prrposes of this
14 subdivision:
15 (1) A witness may not base his calenlation on an assnmed
16 vental of hypothetical improvemenis on the property oe prop-
17 crly interest be=do=dolisetrr dawmredt or henvfitestsfior siall any
18  evidenee of imeome from ]anﬂur-hrﬂl unpmvmm-ms be ndmis-
1% sible for any purpose, if the party on whose behalf the witness
20 s called has, or intends to haye, any witness teslify regarding
21 any comparvable sales or contracts, as defined in subdivision
22 (b). "I'his paragraph does not apply where the sole purpose of
23 basing the capitalizalion on hypothetical improvements is to
24 rvebut a eapiladization of hypothetieal improvements used by
25 an opposing parly.
26 {2 A witness may not base his ealewlation on an assumed
27 rental under an assomed lease which is fixed by a percentoge
28 or other measurable portion of gross sales or gross income
20  from a busincss on sweh-prepestysiinless rentals of property / the property or
30 for fhat kind of business ave enstomarily so fixed. " property intemest
{f) The vaine of the properiy or property intorest besbe being valued
12 Atedionp-emased —or—larofibeds 55 indicated by the value of the
33 land together with the cost of leplaclng or reproducing the
34 existing improvemenis thereom, if the improvements enhance
35 the value of the property or property interest for its highest
36 and best use, less whatever depreciation or obsolescence the
37 improvements have suffered.
38 {g) The nature of the improvements on properties in the
33 pgeneral vieinity of the property or property interesid being valued
40  4slronsSanmpedor-benehited and the chavacter of the cx1stmg
41 ures being made of such properties.

B o T T Dt B I BASED
44 38488 Notwithstanding the provisions of fSeetion--1248 8 @

i)
LD = WD 0 =1 S W e Y D

\being valued,

‘the valus
I property

45 the opinion of & wilness a8 1o nb-to-be-aacerma-
46  mnder-wwhdiviviorr-2-8-8 -or~¥ vf Sention-324® is inadmissible
47 {or, if admitted, ghall be stricken on motion) if it is based,
48 wholly or in part, upon:

49 {a) The price or other terms and eircumstances of an ac-
20 __quisition of property or a property interest if the aequisition

bl:l.c
snt.

51 was madghfor a publie use for which property may be taken
52 by eminent domain
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(h) The priee ar ather lerms and cirenmsianors of any
ofler madn between Lhe parties to the proeecding o huy, sell
or lease the property or properly interesiffo-bedelerme-dnimasmF Deing valuea_ )
wedwaabiadeor any park thereol, F = 2
() "M priee af which an offler or aplion o purchase or
Jease the property ov propeely inlerestf@aim=kifkemmdmmmeeds @ing valueg)
Lodnafikd or any olhor preperty was wmade, or ihe price
at which sach properiy ov interest wag oplionwd, ofered or
lisled for sate ov lease, unless sueh option, offer or listing js
inteaduesd by a parly as an adiniszion of pnoither pariy in the
proceeding; but nothing in this sabdivision permilts an -
wiisston 1o be vsed as diveet evidenee upon any maiter ihal
may be shown ouly by opinion evidenco 1111r]m[&wﬁau4&184— w
(M The value of any properly or properiy inlerest as
assexeend for taxation purposer, hut nothing in this snbdivision
prohibits ‘the eonsideration of actnal or estimated taxes for
tho purpese of delermining the reasonable net rental valne
attributable Lo the property or properly inferesif® e
adainagad el s ilai
(e) An opinion ng 1o the value of any property or property
iuterest other than that{io-he-daken, dunnged-orhenolilad, — (being valued,)
(f} The inilnenee npon such amount of any noncompensahble
ilems of value, damage ov injury,
{ir) The capitalized value of the ineome or renial from any
properfyjother than [ e oprert e o hieh e~ oot S
-benafdad- . ’
W BEo~d-~Seotime3348:4 Ju-added 4o the -Godo-of LividkLrom
<odurrs fo-neads T TLES
-.1-343.4-.--.:-1—'—-«}.0-iﬁpgiﬁzimﬁﬁﬁwe?iﬁmsg l‘i‘ & othermi
5 40~ themamio whe do. o dol apimind andor-snhdivision 1,23 [XCOP7 88 O Bo |
\ 0T =l Bretion =M A =is- sl wr-if- s npivon -y |SPeciflcally provided |
AR A0 1wl 1t i iy i 6 e e e A NI B i B e e LSO R by statute,
podent_{nets, or, dalordhe g trens anrpebhod-mived i o p ke s Rules 56 to6l.5
dd. | ~to-prrch -mnenrd afer-exclrdime {rom —conaideralion tho-<neln apply to the
Ot~k i €0 o R Lt HICO I bt y
MU KR TRt to si=cotte -t e de?migatlm of the
47 2485 _-Soabinus L2 o L2484 inclusive . axe Sutaaded | Y3108 0of property in
38 toovitegreeint s wfrrittereeapp Heddesnb- (- ervnont ] 80y action or pro-

RUL 6B o R, OF ot R ERARE DL iR Brarea:
uleg 41,1 to W [law, whether siatutory or decisional, interpreting *'j ‘

; Just cont-
61.5, inelusive 43 pensation’” ag used in Seclion 14 of Article 1 of ihe Stale
44 in Section 1248,

Clonatitution or the terms value, danre or benelits ay used
45 /7 Pnebr=-Hection I24H6-in -nddedto-the~Gode-oh-Civi-Rro-
46 [cedure;~to—ren
71 2486 L amitiesi destifics Ao.bis~apindon. of the. xalue

oi-the-proporty-ow propovix-intorest o -bo-talien-dameyed S8 -
(K beweftod-nmd-bestifo- Hrrb-pach opiaion debased-in-whole €2 i n-

being valued.

that
being valued.

Secticn 12L8.6

deleted-s 0| Povt-upode Lho-openoF-sta lomont—of- a ot porson, ok
coverqu 11 -other porson-nmay be-ocatled-as-—s- withess by-the-adverse-paniy
Rule '
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A -oxanvinod a6 - -nrdor. aRoss-axam adisi - caing . the
srivject nrot boe—nfedie o pitdor v ddndemerrts Nothing- b
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nadar, malulivisionLode ok Heation J248,.

Sty Seelion 18455 of the Code of Civil Provedure js @
repealed.

ks ve v EIHR 01E lp00 MO b AP Rl 16 A1 Y ek N Jrapa
et~ beto=brometrt =t —trrd-prior=to-the efretrre-vdnts
‘ofthis-nvt,

Qm=-amia

1845.5. In an eminent domain proceeding a witness,

‘ otherwise qualifiad, may testify with respect to the value

of the real property ineludifig the improvements situated
thereon or the value of any interest in real property to be

taken, and may testify on direct examination as to his know-

ledge of the amount paid for ecomparsble property or property
interests. In rendering his copinion as to highest and best
use and market value of the property sought to be condemned
the witness shzll be permitted to consider and give evidence

a8 to the nature and valus of the improvements and the character
" of the exigbting uses boing made of tho properties in the
genaral vacinity of the property sought to be condemned.
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LETTER OF TRANSMITTAL

To His Excellency Edmund G. Brown
Governor of California
and to the Legislature of California

The Californim Iaw Revislon Commission was authorized by Resolution
Chapter 42 of the Statutee of 1956 to make a study "to determine whether
the law of evidence should be revised to conform to the Uniform Rules of
Evidence drafted by the National Conference of Commissicrers on Uniform
State Iaws and approved by it at its 1953 anmual conference."

The Commission herewith submits a preliminary report containing its
tentative recommendation concerning proposed Article VIE-A (Opinion
Evidence on Value of Real Property). The Uniform Rules of Evidence do
not contain an article on this subject. This report is cne in a series
of reports belng prepared by the Commission, each report covering a
different article of the Uniform Rules of Evidence.

In preparing this report the Commission considered the views of a
Special Committee of the State Bar appointed to study the Uniform Rules
of Evidence.

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommendation
and give the Commission the benefit of thelr comments end criticisams.
These comments and criticisme will be considered by the Commission in
formulating ite f£ipal recommendation. Communications should be addressed
to the California law Revision Commiesion, Schocl of Iaw, Stanford
University, Stanford, California.

Respectfully submitted,

JOHN R. MCDOROUGH, JR.
Chairmen

March 1964




TENTATIVE RECOMMENDATION CF THE CALTFORNIA
LAW REVISION COMMISSION
relating to
THE UNIFORM RULES OF EVIDENCE
Artiecle VII-A. Opinion Evidence on Value of Real Property

BACKGROUND

The Uniform Rules of Evidence (hereinafter sometimes designated as
"URE" )} were promilgated by the National Conference of Commissioners on
Uniform State Laws in 1953.1 In 1956 the Legislature directed the Iaw
Revigion Commission to make a study to determine whether the Uniform
Rules of Evidence should be enacted in this State.

A tentative recommendation of the Commission on Proposed Article
VII-A (Opinion Evidence on Value of Real Property), consisting of Rules
61.1 through 61.6, is set forth herein. This article is not contained
in the Uniform Rulee of Evidence, but it supplements Revised Article VII
{Expert and Other Opinion Testimony) of the Uniform Rules. See

Tentative Recomuendation relating to the Uniform Rules of Evidence:

Article VII. Expert and Other Opinion Testimony (Mimeographed draft

dated December 31, 1963).

Proposed Article VII-A deals with opinion testimony as to the value
of real property or an intarest tharein. In brief, the proposed article
provides that ihe onlv direct evidence ¢. velue of real property is the

opinions of expert wiltnzsoze and that such opinions may be based only on

1 a pamphlet cont2ining the Uniform Rules of Evidence may be obtained
Ffrom the National Conference of Commissicrers on Uniform State Laws,
1155 East Sixtieth Street, Chicago 37, Illinols. The price of the
pamphlet is thirty cents. The Iaw Revision Commission
does not have copies of this pamphlet available for distribution.

~1-




factors that buyers and sellers in the market place take into consideration
to determine wvalue. To glve some certainty to this basic standard, the
proposed article lists certein factors that may be considered by an expert
witness when relevant and lists certain other factors upon which an opinion
cannot be based.

The proposed article is based, to a large extent, on a 1960 recom-

mendation and gtudy made by the Commission. See Recommepdation and Study

relat;ggrto Evidence in Iminent Domain Proceedings, 3 CAL. LAW REVISION

COMA'N, REP., REC. & STUDIES #-1--A-65 (1961). Semate Bill No. 205 was
introduced in 1961 to effectuate the Commission's 1960 reccmmendation.
The bill was passed by the legislsture in amended form but was pocket
vetced by the Governor. In 1963, Senstor James A. Cobey introduced
Senate Bill No. 129 which was based on the 1960 recommendation of the
Commission. BSenate Bill No. 125 passed the Iegislature in amended form
but was pocket vetoed by the Govermor.

The Commission has considered the cbjections made to its 1960
recomnendation and has prepared Proposed Article VII-A with these objec-
tions in mind. Unlike the 1960 recommendation, the proposed article is
not limited to wvaluation of property in emlnent domain proceedings;
it applies to all proceedings for the valuation of real property or an
interest therein except where another valuation procedure is provided
by statute.

The Commission tentatively recommends that Proposed Rules 61.1-

61.6 be enacted as the law in Californian.® In the material which follows,
the text of each proposed rule is set forth snd is followed by a comment

setting forth the major considerations that influenced the recommendation

of the Commisslon.

2 fThe final recommendation of the Commission will indicate the appropriate
Code SBecticon numbers to be assigned to the proposed rules.

.-,




RULE 61.1. DEFIRITION OF "VALUE OF PROPERTY"

As used in Rules 61.2 to 61.5, inclusive, "value of property" menr-

(2) In an eminent domain and inverse condemnation proceeding, ths
amounts to be ascertained under subdivisions 1, 2, 3, and k of Section
1248 of the Code of Civil Procedure.

(b) In other actions and proceedings, the value of real property

or an interest therein.

COMMENT

This definition makes Rules 61.1 to 61.5 applicable to the wvaluation
of real property, whether such valuation is made in an eminent domain
proceeding or in some other action or proceeding. Rules 61.1 to 61.5
do not apply to the valuatiion of personsl property, nor do they apply
to the valuation of real property where some other statute contains
specific provisions governing the valuation of such property which exr:
inconsistent with Rules 61.1-61.5. See Rule 61.5.

It is important to note that Ruies 61.1-61.6 apply only to
proceedings conducted by a court. BSee Revised Rule 1(1%) and Revised

Rule 2.

-3 Rule 61.1




RULE 61.2, OPINIONS OF WITNESSES AS TO VALUE OF PROPERTY

(a) The value of property may be shown only by the opinions of
witnesses qualified to express such opinions and the owner of the yproperty
ar property interest being valued. Such a witness may siste the facts and
date upon which his opinion is based, whether or not he has personal
knocwledge thereof, for the limited purpose of showing the basis for his
cpinion; end his statement of such facts and data 1s subject to impeachment
and rebuttal.

(b) HNothing in this section prohibits a view of the property or the
admission of any other competent evidence (including but not limited to

evidence as to the nature and condition of the property and, in an eminent

domain proceeding, the character of the improvement proposed to be constructed

by the plaintiff) for the limited purpose of enabling the court, jury or
referee to understand and apply the testimony given under subdivision (a);
and such evidence, except evidence of the character of the improvement
proposed to be constructed by the plaintiff in an eminent domain proceeding,
is subject to impeachment and rebuttial.

(c) In order to aveolid unnecessary delay in the determinetion of the
issues at the trial, the court, ip the exercise of its sound discretion,
may prescribe reasonable limitations (1) on the number of comparable sales
or contracts, as defined in subdivision {b)} of Rule 61.3, to which a witness
may testify on direct exemination and (2) on the extent to which a witness
mey state on direct examination the other facts and data upon which his
opinion is based. The cowrt may limit the extent or scope of eross-

examination as it does in other cases invelving opinion testimony.

Rule 61.2
. .




COMMENT

Subdivisions (a) and (b). Under subdivisions {a} and (b), a verdict

as to the value of property must be based on the opinions of gquaelified
valuetion withesses, that is, it must be within the range of the opinions
a8 to velue, The feacts and data stated by a witness as the ressons for
his opinion do neot become evidence in the sense that they have independent
probative value upon the issue of market velue. Instead, they go only
to the weight to be accorded his opinion. This is existing law. E.g.,

City of Gilroy v. Filice, ¢al. App.2d |, , 34 Cal. Rptr. 368, 376

{1963); People v. Hayward Building Materials Co., Cal. App.2d __, 28

Cal, Rptr. 782 (1963); So. San Francisco Unified School Dist. v. Scopesi,

187 Cal. App.2d b5, 51, 9 Cai. Rptr. 459, 46h {1960); Pecple v. Rice,

185 Cal, App.2d 207, 213, 8 Cal. Rptr. 76, 79 (1960); Redevelopment Agency

v, Modell, 177 Cal. App.23 321, 326-327, 2 Cal, Rptr 245, 248-249 (1960)
{Jury view of subject property not proper basis for verdict lower than

that shown by testimony of witnesses); People v. Nahabedian, 171 Cal. App.2d

302, 310, 340 P.2d 1053 {1959). See aliso People v. LaMacchia, 41 Cal.2d

738, 264 P.2d 15 (1953); Pecple v. McCullough, 100 Cel. App.2d 101, 105-

106, 223 P.2d 37 {1950} (Jury may not render verdiet in excess of that shown

by testimony of witnesses). Cf. Los Angeles County Flood Control Dist. v,

Mcilulty, 59 Cal.2d ___, 379 P.2d 493, 29 Cal. Rptr. 13 (1963).
Subdivision (a) makes the owner of the subject property competent to
glve an opinion &s to the value of his property, whether or not he is generally

femiliar with such veluee. This is existing law. E.g., Long Beach City

B. S, Dist. v. Stewart, 30 Cal,2d 763, 773, 185 P.2d 585, 173 A.L.R. 249

(1947); Kitchell v. Acree, 216 Cal. App.2d __, __ , 30 Cal. Bptr. 724 (1963);

5 Rule 61.2




Harold v. Pugh, 174 Cel. App.2d 603, €09, 345 P.2d 112 {1959); Kahn v.

Lischner, 128 Csl. App.2d 480, 487, 275 P.2d 539 (1954); City of Fresno v.

Hedstrcm, 103 Cal. App.2d h53, hél, 229 P.2d 809 (1951). See alsc Holt v.
Ravanl, 221 Adv. Cal. App. 272 {1963){personal property).
Subdivision (&) permits the witness to state the matters upon which

his opinion is based, whether or not he has personal knowledge therecf.

Under the existing practice in California, the hearsay rule dces not prevent
a8 property valuation expert from stating the matters upon which his opinion
is based; but, when the hearsay is entirely unsupported and completely
unreliable, the court has the inherent power to prevent its use, A good

statement of the existing law is found in People v. Alexander, 212 Cal.

App.2d 84, 95.96, 27 Cal. Rptr. 720, 725-T26 (1963):

The specific question involved is whether in describing
comparable sales the witness may rely for the facts upon his

own investigation of records in the recorder's ofi'ice, arnd in

the courts, the stamps upon deeds and the statements of those

who personally perticipated in the sales. The important
evidentiary poilnt involved is whether or not the opinion of value
which the wiltness has given is susteined by proper reascns, From
a practical standpoint, if each person previously involved in
effecting comperable sales should have to be called to the stend
to establish the detailed facts of such sales, it would lengthen
litigation of this kind out of all reascon and would make it
almost impossible for the state or defending lendowners to make

a proper showing as to valuation opinion within a reasonable time
and at reasonable expense. Therefore, within proper limits, facts
acquired by hearsay and used by a valuation expert in support of
his conclusion that certain sales are comparable and therefore
furnish support for his opinion concerning value have been
customarily recelved in evidence in this state. In People ex
rel. Dept. of Public Works v. Donovan, 57 Cal.2d 346, 352

[19 Cal. Rptr. 473, 369 P.2d 1], it is said:

"An expert may detail the facts upon which his conclusions or
opinions are based, even though his knowledge is gained from
insdmissible or inaccurate sources. [Citations omitted.]" The
evidencz here complained of was within the permissible scope defined
ty the authorities, It will be noted that this rule does not permit
hearsay evidence of the opinion of other persons as to valuation.

B Rule 61.7




In connection with thie portion of subdivision (a), it should be noted
that Proposed Rule 57.5 is designed to provide protection to a paxty

who 1s confronted with an expert witness ﬁho is relying upon the opinlon
or statement of some other person. Proposed Rule 57.5 will permit & party
to extend his cross-examinatién into the under;ying bases of the opinion
testinony introduced against him by calling the authors of opinions and
statements relied on by adverse witnesses and cross-examining them con-
cerning the subject matter of their cpiniong and statements., See

Tentative Recommendation relating to the Uniform Rules of Evidence:

Article VII. Expert and Other Opinlon Testimony (Draft of December 31,

1963), page 10.

Subdivision (&) alsc makes it clear that the statement of the matters
upon vhich an opinion 1s based is subject to impeachment and rebuttal.
Since the opinion of the expert is only as sound as the reasons upon which
it is founded, reasonable crosg-examination to impeach the expert and
rebuttal evidence to show that the opinion is based on incerrect facl.
data is essential. This 1s the existing practice in California. 3See C.C.7.
§ 1872, retained by Revised Rule 58.5: expert "way be fully cross-examinal"
on reasons for his opinion.

Subdivision (b). The trisl court in its discretion usually permits

the trier of fact to view the property being valued. C.C.P, § 610; Laguna

Salada etc. Dist. v. Pacific Dev. Co., 119 Cal. App.2d 470, 477, 259 P.24

498, 502 {1953). Subdivision (b) makes it clear that a viev of the property
is not precluded by subdivision {a}, but such view does not become evidence
in the sense that it has independent probative value upon the issue of

market value., This is existing law. Redevelopment Agency v. Modell, 177
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+ Cal. App.2d 321, 326-327, 2 Cal. Rptr. 245 {1560). oSee also Btate v.

MeCullougn, 100 Cal. App.2¢ 101, 105, £23 P.28 37, &0 (1950). Contrs,

County of San Diego v. Bank of America, 135 Cal. App.2d 143, 1hg, 286 P.2d

880, 883-884 (1955) (dictum).

Subdivision (b} also mskes it clear that subdivision (a) does not
affect the right to introduce evidence of the character of the improvement
proposed to be constructed by the plaintiff in an eminent domain case
and that the defendant in such & case is not permitted to impeach or
rebut evidence as to the charascter of the improvement proposed to be

contructed. See People v. Ayon, 54 Cal.2d 217, 5 Cal. Rptr. 151 (1960).

Under existing law, if the condemner mskes structural alterations

or gonstruction shanges that were not planned at the time the award was made
and there are additional demsges as & result, these may be recovered in an

inverge condemnation action. See People v. Ayon, supra. Cf, Bacich v. Board

of Control, 23 Cel.2d 343, 1hk P.23 818 (1943).

Subdivision (b) recognizes that testimony as to the nature and
character of the property is necessary if the trier of fact is to understand
and opply the testimony as to the value of the property. '"Both parties may
elicit on direct examinaticn the experi's description of such tangib}e
characteristics of the condemned property as physical condition, ge;iogy,
locaticn, improvements, present use, use permits, title flaws, and tﬁe

present uses of other properties in the viecinity. JSee e.g., City of Los

Angeles v. Cole (1946) 28 c.2d 509, 518, 170 P.2d 928, 933-3k4; Santa Clara

County F. C. etc. Dist. v. Freitas (1960) 177 C.A.2d , , 2 C.R. 129,

131-32; Los Angeles County F. C. Dist. v. Abbot (1938) 2k c.A.24 728, 737,

76 P.2d 188, 193; see also C.C.P. § 1845.5." CONTINUING EDUCATION OF THE
BAR, CALIFORNTA CONDEMNATION FRACTICE 32k (1960).

Subdivision {¢). This subdivision permits the $rial court to exercise

its sound discretion in prescribing reascnable limitations on the facts and

B
Rule 61.2




<::_

data that a witness may state on direct examination. ©Since County of Los

Angeles v. Taus, 48 Cal.2d 672, 312 P.2d 680 (1957), ike California trial

courts appear to have only very limited discretion to exclude relevant
evidence in cases in which the evidence would formerly have been excluded
upon the ground that the probative value of the evidence was insufficient
to justify the amount of time necessary to present it or the potentisl
confusion of the issues. Dee discussion in CONTINUING EDUCATICN OF THE BAR,

CALIFORNIA CONDEMNATION PRACTICE 335-337 (1960). But see; e.z., People v.

Stevenson & Co., 190 Cal. App.2d 103, 11 Cal. Rptr. 675 (1961); Los Angeles

County v. Bean, 176 Cal. App.2d 521, 1 Cal. Rptr. 464 (1959). Subdivision

{¢) will not prevent a witness from stating on direct examination the
facts and data upon which his opinion is based; but this subdiviszion will
permit the court, for example, to reqguire the witness to select the five
or ten sales he considers most comparable to state on direct examination.
Subdivision (ec) should be of assistance to the trial courts in their
effort to avold unnecessary delay in the determination of the issues in a
real property wvaluation case. The subdivision states the practice now

followed by some trisl courts.
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RULE 61.3. FACTS AND DATA UPON WHICH OPINION MAY EE BASED

The cpinion of a witness as to the value of property is admissible
only 1f the court finds thet the oplnion is based upon facts and data
that a willing purchaser and a willing seller, desling with each cther
in the open market and with a full knowledge of all the uzes and purposes
for which the property is reasonably asdaptable and available, would
take into consideration in determinming the price at which to purchase
and sell the property or property interest belng valued, which factse
and data must be relevant to the value to be 80 ascertained and may
inelude but are not limited to:

(a) The price and other terms and circumstances of any sale or
contract to sell and purchase which lncluded the property or property
interest being valued or any part thereof if the sale or contract was
freely made in good faith within a reasonable time before or after the
date of valuation.

{v) The price and other terms and circumstances of any sale of or
contract to sell and purchase comparable property if the sale or
contract was freely made in good faith within s reascpnable time
before or after the daste of valuation. Subject to subdivision {c)
of Rule 61.2, in determining whether property 1gs comparable, the court
shall permit the witnese a wide discretion in testifying to his opinion
as to which property the witness believes is comparable. In determining
whether property is comparable, all factors affecting comparabllity
shall be taken into consideration, including but not limited to whether
such property is of the same or similar size to the property or property

interest being valued.
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{c) The rent reserved and other terms and circumstances of any
lease which inciuded the property or property interest heing valued or
any part thereof which was in effect within a reamsonable time before
or after the data of valuation, including but not limited to a lease
providing for a rental fixed by a percentage or other measurable portion
of gross sales or grosg income from s businese conducted on the leased
property.

{d) Por the purpose of determining the caplitalized value of the
reasonable net rental value attributable to the property or property
interest being valued as provided in subdivision {e) or determing
the value of a leasehold interest, the rent reserved and other terms
and circumstances of any lease of comparable property if the lease was
freely made in good faith within s reasonable time before or after the
date of valuation, including but not limited to a lease providing for
a rental fixed by a percentage or other measurable portlon of gross
sales or gross income from a btusiness conducted on such property in
cases where the rental is customarily so fixed.

{(e) The capitalized value of the reascmable net rental value
attributable to the property or property interest beling valued, as
distinguished from the capitaiized value of the income or profits
attributable to the business conducted thereon, which may be based
on a consideration of (1) the reasonable net rental value of the land
and the existing improvements thereon and (2) the reasonable net rental
value of the property or property interest if the land were improved
by improvements that would enmhance the wvalue of the property or property
interest for its highest .and best use. In determining reasonable net
rental value for the purposes of this subdivision:
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(1) A witness mey not base his calculation on an ascumed rental
of hypothetical improvements on the property or property lnterest being
valued, nor shall any evidence of income from hypothetical improvements
be admissible for any purpose, 1f the party on whose behalf the witness
is called has, or intende to have, any witness testify regarding any
comparable sales or comtracts, as defined in subdivision (b). This
paragraph does not apply where the sole purpose of basing the capital-
ization on hypothetical improvements is to rebut a capitalization of
hypothetical improvements used by an opposing party.

(2) A witness mey not base his calculation on an assumed rental
under an assumed lease which is fixed by a percentage or other
measurable portion of gross sales or gross income from a business on
the property or property interest being valued uniess rentals of property
for that kind of business are customarily so fixed.

(£) The value of the property or property interest being valued
as indicated by the value of the land together with the cost of replacing
or reproducing the existing improvements thereon, if the improvements
enhance the value of the property or property interest for its highest
and best use, less whatever depreciation or obsolescence the improvements
have suffered.

(g) The pature of the improvements on properties in the general
vicinity of the property or property interest belng valued and the
character of the existing uses being made of such properties.

COMMENT
Fule 61.3 states the matter upon which an cpinion as to the value

of real property, on an interest therein, msy be based. Rule 61.3
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should be considered in connection with Revised FRule 57 which permits

the witness to state on direct examiration the reasons fcr his cpinion
ahd the ratter upon which it is based and permits the judge to require
that the witness states the matter upon which his opinion is based

before testifying in terms of opinion. See Tentative Recommendation

relating to the Uniform Rules of Evidence: Article VII. Expert and

Other Opinion Testimony (Draft of December 31, 1963), page 9.

Prior to County of Los Angeles v. Faus, 48 Cal.2d 672, 312 P.2d

680 {1957), the witness in an eminent domein case was not permitted
to state on direct examination the matter upon which his opinion was
based. The Faus case held that the witness was permitted to state on
direct examinstion the compsrable sales upon which he based his ocpinion.
The extent to which the Faus case permits the witness to state other
valuation date on direct examination is not clear. Revised Rule 57
will make it clear that the witnesas may state the reasons for his
opinion and the matter upon which it is based on direct examination.
Revised Rule 57 is, of course, subject to Rule 45; and, in a property
valuation case, alsoc is subject to subdivision (c) of Rule 61.2.

The uncertainty created by the Faus case as to the valuation
evidence admissible on direct examination will bhe eliminated by
Revised Rule 57. Moreover, that rule will eliminate the situation
that existed prior to the Faus case (and still exists in some trial courts)
whereby it was necessary for a party to attempt to get his valuation
data into evidence through cross-examination of the adverse party’s
witnesses. Thus, prolonged cross-examination was generated as partles

attempted to lntroduce evidence through indirection that they could not
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introduce directly. Under this system, the witness principally relying
upon particular data never was gilven the cprortunity to explain its
relevance-~he was always asked about the data that supported the adverse
party’s case. Insofar as the Faus case declored that sales evidence is
admissible on direct examingtion, it has expedited the admission of

this data. Revised Rule 5T will make it clear that the same rule ie
applicable to all valuation data. The rule does not make any new
evidence admissible--it merely provides that what 1s admissible may be
shown on direct examination by the witness who relied on it. Thus, no
additional time should be required to prepare the case for trial. Im
fact, by permitting the evidence to be introduced at the trial iIn an
orderly ranner, Revised Rule 57 may actually expedite the preparaticn of
a case for presentation. Accordingly, by substituting a direct method
for the introduction of relevant evidence for an indirect method, by
eliminating the uncertainty concerning the admissibility of this evidence
on direct examination, Revised Rule 57, together with Rule 61.2{c) and
61.3(b), should shorten trial time and will result in better informed
Juries.

Introductory clause. In formulating and stating his cpinion as

to the value of property, the witness should be permitted to rely on

and testify cohcerning any matter that s willing, well-informed purchaser
or seller would take into consideration in determining the price at which
to buy or sell the property. This basic standard 1is set out in the
introductory clause of Rule 61.3. BSince the trier of fact is trying to
determinine the "market" value of the property, it should consider the
factors that would actually bhe taken into account in an arm's length

transaction in the market place.
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To give some certainty to the basic standard set out in the
introductory clause of Rule 61.3, subdivisions (a) through (g) of
Rule 61.3 list certain factors that may be considered by the witness

vhen relevant and Rule 61.4 lists certain other factors upon which an

opinion cannot be based. For example, in modern appraisal practice,

there are three basic approaches to the determinstion of value. These
involve consideration of the sales prices of comparable property and

other market data, the capitalization of the income attributable to

the property, and the cost of replacing or reproducing the improvements
on the property less depreciation and obsclescence, In Rule 61.3, specifie
recognition is given to these methods of appraising property for they

are relied upon extensively to determine market value ocutside the
courtrocm.

Subdivision {(a). This subdivision permits the witness to consider

sales or contracts to sell and purchase the subject property if the

sale or contract was freely made in good faith within a reasonable
time before or after the date of valuation. If the sale is not too
remote in time and is one freely made in the open market, there 1s no
reason why the witness should not be permitted to consider it in fofming
his opinion as to the value of the property.

Subdivislion (a) gtates the established rule for sales made before

thne date of valuation. ZE.g., Los Angeles County Flood Control Dist.

v. Mclulty, 59 Cal.2d  , 379 P.2d 493, 29 Cal. Rptr. 13 (1963);

Fatwell v. Beck, 41 Cal.2d 128, 13k, 257 P.2d 643 (1953); Ragdasarian v.

Gragnon, 31 Cal.2d 744, 755-759, 192 P.2d 935 (1948); Harold v. Pugh,

17h Cal. App.2d 603, 609, 345 P.2d 112 (1959)}. See also County of
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Los Angeles v. Bean, 176 Cal. App.2d 521, 1 Cal Rptr. 464 (19559)

(cross-examination of owner as to prior sale of subject property).
Although the California law is scomewhnat unclear, there is some
suthority permitting the witness to consider a sale of the subject

property made after the date of valuation. Royer v. Carter, 37 Cal.2d

655, 548, 551-552, 233 P.2d 539 (1951). Cf. County of ILos Angeles v.

Hoe, 138 Cal. App.2d T4, 79-80, 291 P.2d 98 (1955) (sale of ccmparable

property); Hsyward Union H,S. Dist. v. Iemos, 187 Cal. App.2d 348, 351,

9 Cal. Rptr. 750 (1960) (use of comparable property after date of
valuation). See generally CONTINUING EDUCATION OF THE BAR, CATIFCRNIA
CONDEMNATION PRACTICE 332-333 (1960).

Subdivision {b). Thie subdivision permits the wiltness to consider

sales or contracts to sell and purchase compsrable property if the
sale or coniract was freely made in good faith within a reasocnable
time before or after the date of valuation. This is established law.

E.g., County of Ios Angeles v. Feaus, 48 cal.2d 672, 322 P.24 680 (1957);

County of Los Angeles v. Hoe, 138 Cal. App.2d Th, 291 P.2d 98 (1955)

(held proper to refuse to strike testimony of witnese who relied on the
price paid for comparable property seven months after the date of
valuation). See CONTINUING ETUCATION OF THE BAR, CALIFORNIA CONDEMNATIORN
PRACTICE 331-335 (1960).

Subdivision (b) also provides that the witness 1s to be granted
considerable freedom in determining which property is comparable. If
the witness reasonably believes property is comparable, the court should
permit him to base his opinion on a sale or contract to sell and purchase

such property, subject, of course, to the discretion of the court under
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Rule 61.2{c¢) to limit the number of comparable sales that may be

stated on direct examination, This provision of subdivision (b} will
change the rule of the Faus case, supra, under which the trial judge
mist initially determine the question of comparability of the market
and the properties for the purpose of admitting or excluding the
evidence of comparable sales. As indicated in Faus, "[mlanifestly, the
trial judge in applying so vague a standard [the standard set cut in
Fausl must be granted a wide discretion.” 48 C.2d4 at 678, 312 p.2d

684, The result of the Faus case has been that condemnation trials have
been lengthened, sometimes as much as several days. Although this
result has not ensued sclely from the fact that the trial court muat
determine initially for each sale whether the property was comparable,
this requirement has been a factor in lengthier trials. The proposed
changed will not prevent the court from execluding sales of property
wiere the property or market obviously is not comparable, but it will

do much to eliminate the time now consumed by the reguirement that

the trial judge rule on the comparability of each sale under the vague
standard of the Faus case. Moreover, the right given the trisl Jjudge
under Bule 61.2(c) will permit him to restrict the number of comparable
sales that may be stated on direct examination. Thus, the proposed
provision will permit the expert to select those comparabie sales he
will state on direct examination without rumning the risk that the
particular trial judge will be unduly striet in his interpretation of
what constitutes comparable property. For those sales that are not
obviously not comparable, the trier of fact, whether judge or jury, must
ultimately weigh the probative value of the comparable property's selling

price for the purpose of weighing the witness' opinion testimony.
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The net result of this provision of subdivision (b) and of Rule 61.2(c)
should be ta reduce the amount of time consumed in property valuation
trials.

Subdivision (b) also states that all factors affecting comparsblility
are to be considered in determining whether property is comparable,
including whether the property thought to be comparable is of the same
or similar size to the subject property. Although the Faus case did
not speclfically mention size as a factor in determining comparability,
this 1s a factor taken into account 1n determing compasrability. See
CONTINUING EDUCATION OF THE BAR, CALIFORNIA CONDEMNATION PRACTICE 333
{1960). The significance of the factor will depend, of course, upon

the clrcumstances in the particular ease. See Covina Union High School

Dist. v. Jobe, 174 Cal. App.2d 340, 349-350, 345 P.24 78, 84 (1959)

fWhere there was no sale of similar size and zoning to the property
being walued, the trisl court did not abuse its discretion by admitting
into evidence considerably sumaller sales of different zoning).

Subdivision (¢). This subdivision permits the witness to consider

the rentsl income from the subject property in forming his cpinion as
to its value. "[I]t is the general rule that income from property in
the way of rents is a proper element to be considered in srriving at
the measure of compensation to be paid for the taking of property."

People v. Dunn, 46 Cal.2d 639, 641, 297 P.2d 96k, 966 (1956). This

information is essentisl in determining the capitalized value of the
reasonable rental income from the subject property and in determining
the value of a lease on the subject property. 4nd in an eminent domain

case, & lease of the portion of the parcel not taken, whether made
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before or after the date of valuation, would be significant in determining
damage or beneflt to the part remaining.

Subdivision (c) is limited to rental income (as distinguished
frcm the income or profits attributable to a busineas conducted on
the property). Evidence of profits derived from a business conducted
on the property has been traditionally considered too speculative,
uncertain, and remote to be consldered in determining market value.

People v. Dunn, 46 Cal.2d 639, 641, 297 P.24 964, 966 (1956) (dictum).

Thls limitation on the factors a witness may consider has been
eriticized. E.g., CONTINUING ECUCATION OF THE BAR, CALIFORNIA CONDEM-
NATION PRACTICE 45-47 (1960); 3 CAL. LAW REVISION COMM'N, RER, REC.

& STUDIES, A-55--A-00 (1961). Cf. People v. Alexander, 212 Cal. App.2d

8k, 27 Cal. Rptr. 720 {1963) (although the income or profite that might
be obtained from devoting land to a particular use is not a proper
nmegsure of compensation, the jury may consider profitability of a
rarticular actual or proposed use in arriving at the highest and best
use of the property).

Although subdivision {c) does not authorize the witness to consider
the profits from a business in forming his opinion, it makes clear that
he way consider s lease on the subject property where the rental is
fixed by a percentage or other measursble portion of gross sales or
gross income from s business conducted thereon. Although the element
of personsl manegement is a fgctor that mey have some effect on the
amount of rental received under such a lease, this type of lease repre-
sents & major trend in modern real estgte transactions. Winner, Rules

of Evidence in Eminent Domain Cases, 13 ARK. L. REV. 10, 20 (1958-59).
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Buyers and sellers know the potential business volume for & given
location and know that any good management can reach that volume., If
leases babBed on a percentage of gross receipts were exciuded from
consideration, many leases entered into in the cpen market could not

be coneidered in the courtroom . In People v. Frahm, 11% Cal. App.2d

61, 249 P.2d 588 (1952), evidence of a rental based on a percentage of
gross profits was held admlssible. In a more recent case, the trial
court admitted figures of gross receipts on a month-to-month lease as a

basis for proving market value. People v. Stevenson & Co., Case No.

705457 (Parcels 2A & 2B) (Superior Ct Ios Angeles County, Aug. 1959).

Subdivision (d4). Subdivision {d) permits the witness to consider

the rent reserved and the other terms and circumstancés of any lease of
comparable property freely made in good faith within a reascnable time
before or after the date of valuation. This informstion ig significant
in determining the reasonable rental value of the subject property--
information which is needed in using a capitalization of income approach
and in determining market value of a leasehold interest,

Subdivision (d) mskes it clear that the witness may consider
leases of comparable property where the rental is fixed by gross receipts

from a business on such property in cases where the rental is customarily

80 fixed. This limitation will restrict the consideration of gross
receipts lemses of comparable property to those cases where such leases
are the best available evidence as to the fair remtal value of the
subject property.

Take & concrete example. Assume that the highest and best use for

a particular corner lot 1s a gas station. If the Standard 0il Company
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approached the owner of the lot to lease 1t for a gas station, the
campany would take into account traffic studies indicating with reason-
able accuracy the amount of gas which could be sold at the staticnm.
This would indicate toc the company the estimated revernue from the
station and, hence, the amount that could profitably be invested in
the station. On the other hand, if a prospective purchaser of the land
approached the owner, the purchaser, too, might consult eperts to
determine the amount of rental income that could be derived from &
lease for a gas station. The rentals in leases of this pature are, in
many ereas, now customarily fixed by a percentage of the gross recelpts.
Neither the Faus case nor any (alifornia case reported since that
time deals specifically with the guestion of the admissibility of com-
parable rents for the purpcose of indicating the value of a leasehold
interest, Code of Civil Procedure Section 1845.5 appears to sanction
the use of comparable rentals for this purpose in eminent domaln cases.
But, although it would be the best type of evidence, California trial
courts spparently seldom permlt comparable rentals to be used in determining
reasonable rental value for the purpose of a capitalization of income
spproach. Compare CAL. LAW REVISION COMM'N, REP., REC. & STUDIES A-36
(1961) with CONTINUING ECUCATION OF THE BAR, CALIFORNIA CONDEMNATION
PRACTICE 33 (§ 2.21), 45-47 (§§ 3.10, 3.13) (1960). The holdinge in

Pecple v. Dunn, 46 Cal.2d 639, 297 P.2d 964 {1956) (capitalization of

income) snd People v. Frahm, 114 Cal. App.2d 61, 249 P.2d 538 (1952)

(veluation of lease) glve some indication that existing law permits a
witness to consider the type of evidence covered by subdivision (d).

But, whether or not this subdivision changes existing law, the rule it
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states is essential if the value of property determined in a court is
to reflect the value of property determined in the market place.

Subdivision (e). This subdivision mekes it clear that the witness

way, when 1t is relevant, base his opinion of value upon e consideration
of the capltalized value of the reassopable net rental value of the
property being valued. He may not, however, base his oplnion on the
capitalized value of the income or profits attributable to the business
conducted on the property. Except in the very unusual case where the
party c¢alling the witness contends that there are no comparable sales,
the witress is restricted to capitalizing the reascnable net rental value

of the property as it exists.

Under existing law, a witness may base an opinion upon the
cspitalized value of the reasonable net income from the property being
valued. People v. Dunn, 46 Cal.2d 539, 297 P.2d 964 (1956). The change

in existing law, 1f any, would result from the recommendation of the Coms

misslon that the witrness be permitted to state on direct examination'the
matters upon which he based his opinion. See Tentative Recommendation

relating to the Uniform Rules of Evidence: Article VII. Expert and

Other Opinion Testimony (Dreft of December 31, 1963), page 9.

In County of Los Angeles v. Faus, 48 Cal.2d 672, 312 P.2d 680 (1957),

the cases holding that the witness could not etate the reascna for his
opinicn on direct examination were overruled. The overruled cases
involved evidence of income from the property as well as sales, even
though the Faus case iteelf involved only sales. Despite the fact that
all authorities for the exclusion of a cepitalization of income study on

direct examination eppear to have been overruled, the existing practice
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in Califormia varies among the varicus trial courts: Some permit a
capitalization study to be stated on direct examination; others restrict
the extent to which such a study may be stated on direct examination.
CONTINUING ECUCATICOH OF THE BAR, CALIFORNIA CONDEMNATION PRACTICE 303-306
(1960) suggests that a capitalization of study may be presented on

direct examination. See e.g., Sill Properties, Inc. v. GMAG, Ine. -

Cal. App.2d - 33 Cal. Rptr. 155 (1963) (evidence as to business profits

or losses admissible in s non-eminent domain case); City of Qakland v.

Partridge Cel. App-2d ___, 29 Cal. Rptr. 388, 391-392 (1963); People

v. Hayward Puilding Materials Co., Cal. App.2d ___, 28 Cal. Rpbr. 782 (1963)

See aleo De:luz HAomes, Inc. v. County of San Diego, 45 Cal.2d 546, 290 P.24 -

54k (1955)(use of capitalization approach in sssessment for property tax).
Subdivision (¢} of Rule 61.2 permits the trial court to exercise

ite sound discretion 1n prescribing reasonsble limitations on the facts
and data that a witness may state on direct examination. This provides
ample protection in cases where the detailed presentation of capital-
ization study on direct examingtion would not justify the amount of time
necessary to present it or would unnecessarily confuse the trier of
fact.

Paragraph (2) of subdivigion {e) provides that a witness may not
base hie capltalization study on an assumed rental under an assumed
lease which is fixed by & percentage of gross receipts from a business
conducted on the property unless rentals of property for that kind of
business are customarily so fixed. See the comment to subdivision (d)
for a discussion of the desirability of permitting consideration of

gross receipts lemses in appropriate cases. In People v. Frahm, 114
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Cal. App.2d 61, 249 P.2d 588 (1952), it was held that a witness may
base his opilnion of the value of property upon & reasonable rental
income fixed by a percentage of the gross receipts, and for this purpose
evidence of a gross receipts lease may be offered in evidence. In the
Frahm case, the court permitted an expert to testify not only to the
existing income from the lease, but also to what the reasonable rental
income would be from a bypothetical lease if the property were then
leased at preveiling market prices.

Although the mathematical delicacy of the capitalization study is
well known, such a study is still one of the primary considerations of
buyers and seliers in the open market and should not be excluded from
court valuation procedures where the trier of fact is seeking to determine
the price which would be fixed in an open market transaction. Where a
capltalization study is manifestly illogical and unressonable, the court,
in the exercise of its discretion, may strike it from the record as
speculative. Where there are substantial variances in such studies, still
within the realm of reason, it is within the province of the itrier of
fact to consider the credibility of the respective witnesses. With the
very stringent limitations it provides on the use of capitalization of
income from bypothetical impro#ements and on consideration of gross
receipts leases, subdivision (e} provides a desirable certainty that
doee not now exist.

Subdivision (f)}. Thies subdivieion permits the witness to consider,

when relevant, a summation study {reproduction less depreciation) in
forming his opinion of the wvalue of improved property. This is the third

of the major methods of ascertaining the value of property, the other
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two belng the comparable sales approach and the capitalization of the
reasorable net rental value approach.

Perhaps because of 1ts apparent simplicity, the majority of the
Jurisdictions have admitted reproduction evidence for the purpose of
proving market value. See 5 NICHOLS, EMINENT DOMAIN 24l (24 ed. 1950);
2 ORGEL, VALUATION UNDER EMINENT COMAIN 9-10, 56 (24 ed. 1953); Winner,

Rules of Evidence in BEminent Domain Cases, 13 ARK. L. EREV. 10, 21

(1958.59). The California courts, representing s distinet minority,
often sumearily exclude such data on direct examination except in those
instances when there would be no feasible alternative--particulariy
in situations in which the property involved 1s service type and is

not ordinarily bought and scold on the market. Compare City of QOakland

v. Partridge, Cal. App.2d __, 29 Cal. Rptr. 388 (1963) (excluding

sunmetion study ae not applicable in the particular case) with City of

Los Angeles v. Klinker, 219 Cal. 198, 25 P.2d 826 (1933). See Joint

Highway Dist. No. 9 v. Ocean Shore R. R,, 128 Cal. App. 743, 18 P.2a k13

(1933) for possible distinction. For discussicn and aralysis, see 3
CAL. LAW BEVISION COMM'N, REP., KEC. & STUDIES A-61--A-65 (1961). See

also Annot., Fminent Domain--Value--Cost, 172 A.L.R. 236, 255-56 {1948).

The effect of the Faus case on the apparent Californias rule is not clear.
If the expert bases his opinlon upon & consideration of a sum~
mation study, he should be permitted to state the study on direct
exanmination, subject, of course, to the power given the trisl court
under Rule 61.2(c) to limit the amount of detail that may be stated on
direct examination. If the withness is clearly wrong or on wesk ground

in relying on a summation study, this can be shown on cross-examinaticn.
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And If such methodology is clearly imapplicable, the court may exclude
such study as not relevant.

Sutdivision (g). This subdivislon permits the witness to consider

the nature of the Improvements on properties in the general vieinity of
the property being valued and the character of the existing uses being
made of such properties. This is relevant, for example, in determing

the highest and best use of the property being valued. Subdivision (g)
states existing law as found in Code of Civil Procedure Section 1845.5.

See also Hayward Union High School Dist. v. Iemos, 187 Cal. App.2d 348,

9 Cal. Rptr. 750 (1960} (uses of comparable property after date of

valuation may be considered).
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RULE 61.4. FACTS AND DATA UPON WHICH OPINION MAY NOT BE BASED

Hotwithstanding the provisions of Rule 61.3, the following matter
is not a proper basis for an opinion on the value of properxrty or an
interest therein:

(a) The price cr other terms and circumstances of an acquisition of
property or a property interest if the acquisition was made by a public
entity for a public use for which property may be taken by eminent domain.

{b) The price or other terms and circumstances of any offer made
between the parties to the proceeding to buy, sell or lease the property
or property interest being valued, or any part thereof.

{c) The price at which an offer or opticn to purchase or lease the
property or property interesi being valued or any other property wes made,
or the price at which such property or interest was opticned, offered or
listed for sale or lease, unless such option, offer or listing is
introduced by a party as an admission of another party to the proceeding;
but nothing in this subdiviesion permitis an admission to be used as direct
evidence upon any matter that may be shown only by opinion evidence under
Rule 61.2.

(d) The value of any property or property interest as assessed for
taxatlon purposes, but nothing in this subdivision prohibits the considera-
tion of actusl or estimated taxes for the purpose of determining the
reasonable net rental value atiributable to the property or property
interest being valued.

(e) An opinion as to the value of any property or property interest

other than that being valued.
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() The influence upon the value of the property or property interest
being valued of any noncompensable items of value, damage or injury.
(2} The capitalized value of the income or rental from any praperty

or property interest other than that being valued.

CCMMENT
Rule 61.4 states certain matters that are not a proper basis for an
opinion on the value of property or an interest therein. This rule should
be considered in connection with Revised Rule 56(3) which states:
(3) The opinion of a witness may be held inadmissible or
may be stricken if the Jjudge finds that it is based in whole or
in significant part cn matter that is not a proper basis for such

an opinion. In such cese, the witness mey then give his opinion
after excluding from consideration the matter defermined to be

improper.
Revised Rule 56(3) states existing law. BSee Tentative Recommendation

relating to the Uniform Rules of Evidence: Article VII. Expert and Other

Opinion Testimony (Draft of December 31, 1963), pages 7-8.

Subdivision (a). This subdivision requires the wiitness to exclu’.

from his congideration sales of comparable property to persons that could
have scquired such property by condemnation. This will change existing
Califcrnia law. California, contrary to the welght of authority, allows
such sales to be considered if sufficlently voluntary. See 3 CAL, LAW

REVISICN COMM'N, REP., REC. & SIUDIES A-38 (1961); People v. City of Los

Angeles, Cal. App.2d , 33 cal. Rptr. 797, Sob-805 (1963}.

A sale to a perscn having the power of condemnation does not invaelve a

willing buyer and a willing seller. The costs, risks and delays of litigation

are factors that often affect the uwltimate price. These sales, therefore, are
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not sales in the "open market" and should not be considered in a determination -
of market value. ' Moreover, seles to condemners often involve partial takings.

In such cases valld comparisons are made more difficult becauvge of the difficulty

in allcocating the compensation hetween the wvelue of the part taken and the
severance damage or benefit to the remainder. Thus, to permit the considera-
tion of sales to condemners introduces "aggravating and time consuming
collateral issues tending to promote confusion rather than clarity.” Blick

v. Ozaukee County, 180 Wis. 45, 48, 192 N.W. 380, 381 {1923). The limited

pumber of times that such a sale can be labeled "voluntary," the complexity
and strong possibility of prejudicing the condemnee when severance damages
are involved in the taking of either the subject or comparable property,
and the greatly increased amownt of time and confusion involved in
presenting thls evidence, as compared to a normal sale, all combine to
favor the exclusion of such sales.

Subdivision (b). Subdivision (b} requires the witness to exclude

from his consideration any offers between the parties to buy or

~gll the property being velued.  Pretrial secttlement would

be greatly hindered if the parties were not assured that their offers
during negotistiocns are not evidence against them. Such offers should
be excluded under the general policy of excluding evidence of an offer to
compromise impending litigation. Subdivision (b} is consistent with
Revised Rule 52 {which would change the existing California law under
which statemente made during settlement negotiations mey be used as

admissions). See Tentative Recommendation relating to the Uniform Rules

of Evidence: Article VI. Extrineic Policies Affecting Admissibility {Draft

of December 31, 1963), pages 27-28.
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Subdivision (c). Under this subdivision, offers or options to buy or

sell the property being walued or any cther property Ly or to third persons
should not be considered on the guestion of value except to the extent that
an offer to sell by the owner of the property being valued constitutes an
admission.

Oral offers are often glibly mede and refused in mere passing conversa=-
tion. Because of the Statute of Frauds such an offer cannot be turned into
& binding ceontract by Its acceptance. The offerer risks nothing, therefore,
by making such an offer and there is little incentive for him to meke =
careful appraisal of the property before speaking. Thus an oral offer will
often cast little light upcn the question of the value of the property.
Another cobjection to permitting ocral cffers to be considered ie that they
are easy to fabricate,

An offer in writing in such form that it could be turned into a
binding contract by its acceptance is better evidence of value than an
oral offer. But written offers showld not be considered because of the
range of the collateral inquiry which would have to be made to determine
whether they were an accurate indication of market value. OSuch an offer
should not be considered if the offerer desired the property for some
personal reascns unrelated to its market value, or if, being an offer to
buy or sell at a future time secured by an option, it reflected a
speculative estimate rather than present value, or if the offerer lacked
the necessary resources to complete the transaction should his offer be
accepted, or if it was subject to contingencies. Not only would the
range of colleteral inguiry that would be necessary to determine the
validity of a written offer as a true indiecation of wvalue be great, but
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it would frequently be very difficullt to make the inquiry because the
offerer would not be before the court and subject to cross-examination.

In view of these considerations and the fact that the value of such
evidence is slight, offers should be excluded entirely from consideration
as a basis for determining market value except that an offer to sell which
constitutes an mdmission should be admissible for the reasons that admissions
are admissible generally.

The existing California law on whether offers to buy or lease the
gubject property or comparable property is not clear. One writer has
suggested that the trend appears to be to admit on direct examination
offers to buy or lease the subject property as one of the reasons for the
witness' opinion of value. On the other hand, he states that offers to
buy or sell comparable property sre probably inadmissible on direct examina-
tion. CONTINUING EDUCATION CF THE BAR, CALIFORNIA CONDEMNATICN FPRACTICE
338-339 (1960)., Compare with 3 CAL. LAW REVISION CQiM'N, REP., REC. &

STUDILS A~b1--A-47 (1961). See also Mears v. Mears, 180 Cal. App.2d 484,

505, 4 Cal. Rptr. 618, 631 (1960) (dictum).
Subdivision (e) states existing law insofar as it permits a witness
for an adverse party to consider the owner's offer to sell when it

constitutes an edmission. People v. Ocean Shore R.R., 32 C.2d4 L0o6, 196

P.2d 570 (1948), affirming 181 P.2d 705, 728-729 (1947); Hull v. Sheehan,

108 Cal. App.2d 804, 805, 239 P.2d 70%, 705 (1952). DBut see State v. Murray,

172 Cal. App.2d 219, 229, 342 P.2d 485, 491 (1959) (dictum). However,
consistent with Rule 61.2, subdivision (c) provides that.such an offer to

sell is not independent evidence of wvalue ypon which & verdict may de

tased; 1t goes merely to the weight tc be given to the opilnion of the witness.
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Cubdivision (d). This subdivision requires the witness to exclude

assesged valuaticn for taxation purposes from his consideration in forming
his opinion as %o the value of property. The assessed value of property
is merely another person's--the assessor's~-opinion of its value. In many
instances the assessed value is not current and does not refleect recent
market changes. And it is well recognized that property is usually
assessed for purposes of taxaetion at far below ite market value. For a
comprehensive discussion, see 3 CAL. LAW REVISION COMM'N, REP., REC. &
STUDIZS H-4B--H-50 {1961).

Under existing law, assessed value is not a proper basis for an opinlion,
but older cases permitted the witness to be cross-examined on assessed
valuation to test his knowledge of and familiarity with the property.

Central Pac. Ry. v. Feldman, 152 Cal. 303, 310, 92 Pac. 849, 852 {1507).

Cf. Stroman v. Lynch, 91 Cal. App.2d 406, 409, 205 P.24 L0o9 (1949). In

receni years, more and more courts have criticized the admission of
assessed valuation even for limited purposes, and it probably is no longer
a proper inguiry on cross-examination. CONTINUING EDUCATICN CF THE BAR,
CALIFORNIA CONDEMNATION PRACTICE 262-263, 310 (1960).

Cubdivision {e). This subdivision states that a witness may not base

his opinicn upon an opinion as to the value of any froperty other than that
being valued. Opinions as to the value of comparable property should be
excluded from consideration because their consideration would reguire the
determination of many other collateral gquestions involving the weight to

be given such opinions which would unduly prolong the trisl. Opinion
evidence on value should be confined to opinions of the value of the property

being valued. This is existing law. E.g., Sacramento and San Joaguin
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Drainage Dist. v. Jarvis, 51 Cal.2d 799, 336 P.2d 530 (1959); Pecple v.

Alexander, 212 Cal. App.2d 84, 27 Cal. Rptr. 720 (1963) (opinion based on

opinion of another person as to value). Cf., People v. Johnson, 203 Cal.

App.2d 712, 22 Cal. Rptr. 14g (1962}.

Subdivision (f). This subdivision requires that the witness exclude

from consideration in forming his opinion as to value the influence upon
the value of the property of any noncompensable items of value, damage, or
injuwry. Evidence of value, damege or injury based on noncompensable elements

is not a proper basis for an opinion under existing law. E.g., Sacramento

and San Joaguin Drainage Dist. v. State Reclamation Board, Cal. App.2d

, 29 Cal. Rptr. 847 (1963).

Subdivision (g). This subdivision is & specific example of the kinds

of matters excluded from consideration under subdivision (e). The
capitalized value of the income or rental from any property other than
that being valued would require the determination of many collateral

quesiions which would unduly prolong the trial.
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RULE 61.5. APPLICATION OF RUIES 61.1 To 61.k4

Except as othervise provided by statute, Rules 61.1 to 61.L,
inclusive, apply to the determination of the value of property in any
action or proceeding.

COMMENT

Rule 2 restricts the Uniform Rules-~ineluding Article VII-A
{Rules 61.1-61.6)-~to proceedings conducted by a court; Rule 61.1
limits Article VII-A to proceedings for the valuation of real property
or an interest therein; Rule 61.5 makes it clear that Rules 61.1 to
61.4 apply only to the extent that some other applicable statute does
not contain inconsistent provisions. Thus, the proposed rules will
provide one uniform set of principles that will apply in all court
proceedings for the valuation of real property or an interest therein
unless the Legislature by statute has determined that different rules

are to apply in the particwlar case. ©See, for example, City of North

Bacramento v. Citizens Utilities Company, Cal. App.2d s 32

Cal. Rptr. 308 (1963) {condemmation of property of public utility under
special procedure provided by Public Util. Code § 1401 et seg.).

Ooviously, the new provisicons will be most used in eminent domain
and inverse condemnation proceedinge. But the principles contained in
the new provisions are sound for all court proceedings which are governed
by principles of valuation contained in judicial decisions (as distinquished
from those governed by valuation principies set cut in special statutory
provisions). For example, the new provisions will be used in cases involv-
ing fraud in the sale of real property. Civil Code Section 3343 provides

in part: "Cne defrauded in the purchase, sale or exchange of property is
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entitled to recover the difference between the actual value of that with
which the defrauded perscn parted and the actual value of that which he
received, together with any additional damege arising from the particular
transaction.”" The "actual value'" referred to in Section 3343 is given its

ordinary meaning--market value. BDagdasarian v. Gragnon, 31 Cal.2d 74k, 753,

192 P.2d 935 (1948) ("neither scund policy nor business custom suggest

that the words 'actual value' as used in Section 3343 should be construed
differently from the identical language in the eminent domain statutes.

No California cases have been found which are contrary to this interpretation").

"market value” in cases

The new provisions will also apply to determine
involving permanent injury to land or improvements. 'The different kinds
of real property and varying types of injury meke it unwise to establish
a Pixed rule governing damages, and consequently a number of alternative

theories are applied. [(Citations omitted. ] However, ths basic and normal

rule uses diminution in value as the measure, i.e., the difference between

the market value of the land befcre and after the injury. [Emphasis in original.l"
2 WITKIN, SUMMARY OF CALIFORNIA TAW 1630 (1960).

Cr: the other hand, the proposed article will not apply, for example, to
assessments of taxable property by ithe assessor because the review of the
assessor's decisions is by the County Board cf Equalizaticn, not by a court.

The beoard acts Judicially, and "the board's decislon in regard to specific
valuations and the method of valuation employed are . . . reviewable only
for arbitrariness, abuse of discretion, or failure to follow the standards

prescribed by the Legislature." De Luz Homes v. San Diego, 45 Cal.2d Ské,

56k, 200 P.2d ShkY {1955). It shouild be noted, however, thai assessors

"generally estimate value by analyzing market data on seles of similar

Rule 61.5
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property, replacement costs, and income from the property.” De Luz Homes

v. San Diego, 45 Cal.2d 546, 563, 200 P.2d 5hk (1955).

Rule 61.5
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RULE 61.6. CONCEPT OF JUST CCMPENSATION NOT AFFECTED

Rules 61.1 tc 61.5, inclusive, are not intended to alter or
change the existing substantive law, whether statutory or decisional,
lnterpreting "just compensation” as used in Section 14 of Article I
of the State Constitution or the terms "value," "damage," or "benefits"
as used in Section 12h8'0f the Code of Civil Procedure.

COMMENT

This rule 1s Included to make it clear that the substantive law
relating to eminent domain and inverse condemnation proceedings-~other
than the rules of evidence--ig not affected by the proposed rules.
Thus, the rules of evidence provided in Rules 61.1 to 61.5 do not
provide a ground for expsnding the concept of Jjust compensation to
include matters that are now not compensable in an eminent domain or

inverse condemnation proceeding.
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AMENTMENTS ANT RFPEALS
Section 1845.5 of the Code of (ivil Procedure provides:

1845.5. In an eminent dorain proceeding a witneas,
otherwise qualified, may testlfy with respect to the value
of the real property ineinding the lmprovements situated
thereon or the value of any Interest in real property to be
taken, and may testify on direct examination gs to his lknow-
ledge of the amount paid for comparable property or property
interests. In rendering his opinion as to highest apd best
use and market value of the property scught to be condemned
the witnesq shall be permitted to consider apd give evidence
as to the matire and value of the improvements and the character
of the existing uses being made of the properties- in the general
vicinity of the property sought to be condemned.

This sectlonshould be repealed. It 1s superseded by Rules 61.1

to 61.6 and by Revised Rules 56 to 61.




