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#34(L) | 12/12/63

Memorandum 63-57

Subject: Study No. 34(L) - Uniform Rules of Evidence
(Article V. Privileges)

The tentative recommendation on the Privileges Article should be

approved for printing av the December meeting. We must have this tenta-
tive recommendation aveilable in printed form as scon as possible so thet

we may make a broad distribution for comments.

This memorandum contains an analyeis of the comments we received on

this tentative recommendation and additional suggestions for changes made

by the staff. The comments we received are set out in the sttached exhibits:

Exhibit I
Page 1 ~- Comments of Rorthern Section of State Bar Committee
Pages 2-3 -- Comments of Southern Section of Stalte Bar Committee
Pages 4-6 -~ Special comments of Mr. Mark P. Robinson, & menmber
of the State Bar Committee
Exhibit II -- Comments of Professor Arthur H. Sherry
Bxhibit IIT -~ Comments of DIr. Monke
Exhibit IV -- Comments of Dr. Galioni
Exhibit V¥ -- Comments of Robert P. McHamee, Depubty County Counsel,
Santa Clars County (personal commente not to be attri-
buted to County Counsel)
Exhibit VI -- Comments of office of District Attornmey, Alameda County

Exhibit VII ~- Comments prepared by office of County Counsel, Sarn
Berngrdino County

Exhibit VIII -- On"y response obtained from office of Attorney Genersl
(indicating that ocffice too busy to comment)

We will prepare & supplement to this memorandum to forward any couments

received after this memorandum has been completed.

We enclose an additional copy of the tentative recommendation so that

you can mark suggested chenges in language on it prior to the meeting and




turn it in to the staff at the meeting. (We bave previously sent you a copy

of the tentative recommendation and suggestied that you file it in your loose-
leaf binder entitled "Uniform Rules of Evidence as Revised to Date.") You
will note that we revised the tentative recommendstion to inciude headings
and autherities after it was distributed for comments.

GENERAL CBSERVATIONS

Before underteking a rule by rule analysie of the comments, we should
mention that we sent the tentative recommendation to the following groups
end reguested their comments by November 1, 1963, but we had not received
any comments by December 1l:

Special Committee of the League of California Clties

State Division of Administrative Procedure

Office of the Attorney General

Miscellanecus others

Kote that the Northern Sectlon of the State Bar Committee is in
general agreement with the tentative recommendatiorn (Exhibit I, yellow
pages, page 1). The Southern Section is in general agreement except for
Rule 23.5 (privilege of spouse not to testify against other spouse) and
Rule 28(2){a) {a provision of the marital confidential communications pri-
vilege) (Exhibit I, yellow pages, pagee 2-3).

We plar to meke minor changes in punctuation, ete., prior to printing
the tentative recommendation. We will also incorporate suggestlions of Com-
missioners on the content of the comments into the recommendation before we
gend 1t to the printer.

RULE BY RULE ANALYSIS

The feollowing is e rule-by rule analysis of the tentative recommendatiem.

Significant commente we recelved from various intereeted persons are noted.

Some staff suggestions are also made.
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Rule 22.3.

This rule {pages 6-8 of tentative recommendation) has been drafted

in accordance with ipstructions from the Commission, but the language of
the rule hags not been epproved by the Commission.
The staff suggests that subdivision {3) be revised to read:

(3) "Presiding officer” means the person authorized to rule
on & claim of privilege in the proceeding in which the claim is made.

None of the comments objected to this section.
Rule 22.5.
No objections were made to Rule 22.5 (pages 9-10 of tentative recom-

mendation) meking privileges applicable in all types of proceedings. Exhibit

VII (second white exhibit) commends the approach taken by the Commission,
and the other comments either approve the approach or do not object to 1t.
Rule 23.

Ko objections were made to Rule 23 (pages 11-12 of tentative
recormendation).

The staff suggests that the words "or proceeding" be deleted from suh-
divisions (1) and (2) of the revised rule. The words "criminal action” is
defined in Peral Code § 683. We have defined "criminal action or proceeding"
in Rule 22.3. We would not want the Rule 23 privilege, for example, to
apply in writ proceedings, as distinguished from a criminal action.

Rule 23.5.

The policy of this rule was approved by the Commiseion, but the language
of the rule has not been approved.

There were & runmber of comments on Rule 23.5 (pages 13-17 of tentative

recommendation).




The Northern Section of the State Bar Committee approved, i.e., 4id not

object to, the seetion; the Scuthern Section, however, disapproved this

section and "felt that no case was made for changing the present California
Jaw." See Exhibit I, yellow pages, page 2.

Mr. Mark P. Robinson, a member of the Southern Section of the State

Bar Committee, wrote & separate comment on Rule 23.5 (Exhibit I, yellow
pages, pages B-5). He suggests, ii_x;g_"_‘:., that the privilege be glven to both
spouses subject to the exceptions listed in subdivieion (1) of Rule 23.5;
and, second, that the testifying spouse (only) have the privilege where
there has been a crime ageinst the child of either. "The reason for this
suggestion is that there may be instances, especially irn minor erimes,
where the witness spouse may wish to overlook offenses against him, or

her, in order to preserve the marital relationship. At the very least, the
word 'erime' ehould be changed to apply only to felony cases. Under the |
present proposal the prosecution could require the witness spouse to testify
againet the defendant spouse on any silly little misdemeanor committed
against a third person while in the course of committing a 'technical crime’
against the witness spouse."

Mr. Robert P. McNamee {Exhibit V, first white pages, pages 3-5) seems

to believe that both spouses should have the privilege under Rule 23.5.

The County Counsel of San Bernardino County points out, correctly,

that if the rule is that only the holder of the privilege can secure a
reversal if a privilege is incorrectly disallowed {although this is not
explicit since Rule 40 so providing wag deleted), then the defendsnt in a
criminal case has no remedy if Rule 23.5 is violated since the testifying

spouse is the holder of the privilege. (Exhibit VII, second white pages,




page 5.) The following policy questions are presented in connection with
Rule 23.5;

(1) Should the privilege belong only to the testifying spouse? The
staff recommends that this feature of Rule 23.5 be retained. The ressons
given in the tentative recommendation do make a case for this feature of
the Rule.

(2) If the testifying spouse is to be the privilege holder, it is
suggested that Rule LO be reconsidered and approved in the following form:

A party mey predicste error on a rmling disallowing & claim
of privilege only if he is the holder of the privilege, except that

a party may predicate error on a ruling disallowing s claim of pri-
vilege by his spouse under Rule 23.5.

The underlined exception gives the party spouse assurance that he can
obtain the benefits of Rile 23.5 when the testifying spouse claims the
privilege. Rule 23.5 1s designed for protection of both spouses, even
though only the testifying spouse 1s the holder of the privilege.

(3) It 1s suggested that parsgraph (c) be revised to broaden the
scope of protection provided by Rule 23.5 If the privilege is to be helw
only by the testifying spouse. ‘The revised paragraph would read (with
changes from the paragraph as set out in the tentative recommendation showaij:

(¢) A criminal asction or proceeding in which one of the
spouses is charged with (i) a crime agalnst the person or property

[of-the-other-speuse-or] of & child of either spouse, whether com-

mitted before or after marriage, or {(ii) [a-erime-againsi-the-persen

er-property-of -a-third-person-eenmitiod-in-the-conrpe-ef-ccumitiing
a~erime-againet-the-csther-spouse y-whether-before-sr-afber-marriagey
ep-{233}] Dbigamy or adultery, or [£3w)] (1ii) 2 crime defined by

Section 270 or 270z of the Penal Code.

It is sugéésted that the langusge in strikeout be deleted because under
Rule 23.5 the testifying spouse should be permitted to determine nmot to

testify against his spouse even though his spouse is charged with a crime

against the testifying spouse cr against a third person while committing
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a crime ageinst the testifying spouse. This will permit the testifying
spouse either to determine that he wishes to testify or to determine that
he wisheg to preserve the marriage relationship in a case that might invelv.
merely a technical crime.

(4) 1If the revision suggested in {3), above, is not approved, the
words "the person or property of" should be added in subdivision (1){c)(ii)
before "the other spouse” to eliminate an ambiguity.

(5) Should subdivision {2) be retained? How does the prosecution
determine whether a spouse is waiving his privilege not to be called?

How would g party determine this in a civil case? Is Bule 39 not adequate
to deal with this probelem?

(6) TPlease note the waiver provisions in subdivisicns (3) and ().
Should subdivision (3) be revised to read:

(3) Unlees wrongfully compelled to do 80, a person who testifies
in a particular proceeding dcoes not have a privilege under this rul- ¥~
that proceeding.

The language set out above seems more appropriste for the privilege con-
tained in Rule 23.5. The languege set out above is intended to make cliear
that once the married perscn begins to testify, the privilege under Rule
23.5 is gone. The privilege not to disclose confidential commmnications
would, of course, remain. The language of subdivision (3) as contained
in the tentative reccmmendstion might give the impression that a spouse
could testify concerning a particular matter, but then refuse under Rule
23.5 to testify concerning another matter at iesue In the same proceeding.
Rule 24.

There were no objections to Rule 24 (pages 18-19 of tentative

recommendation).




Rule 25,

There were no cbjections to Rule 25 (pages 20-25a of
tentative recommendation).

One writer suggested, however, that the privilege might
be extended to include matters which would vioclate regulations
of an administrative agency and which could result in punitive
action by that agency. See Exhibit V, first series of white
sheets, page 3. There seems to be no justification for such
an extension of the traditional self-incrimination privilege
and to so extend the privilege might unduly hamper administra-
tive regulation.

Rule 26.

There were no objections to Rule 26 {pages 26-42 of
tentative recommendation).

One writer suggested, however, that the attorney®'s work
product privilege be clarified and that a separate provision
might be included specifically setting out the right of the
governing bodies of public entities to confer with their
attorney on legal matters. See Exhibit V, first series of
white sheets, page 5. These do not appear to be desirable
additions to Rule 26.

Law enforcement officers mgy object to the elimination
of the eavesdropper exception in this rule and the other
rules. See Exhibit VII; second series of white sheets, page 1l.

The staff suggests the following matters for Commission

consideration in connection with Rule 26:
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Rule 27.

(1) The last portion of the introductory clause of
subdivision (2) should be revised to read (changes in approved
language shown):

if [he-elaims-the-privilege; | the communication was a

confidential communication between client and lawyer [5]

and the [persen-elaiming-the-privilege-is] privilege is
claimed by:

The rule is gimplified by the change which eliminates unnecessary
language.
(2} If the above suggestion is approved, a similar change

should be made in other rules that take the same form as Rule 26.

There were no objections to Rule 27 (pages 43-56a of
tentative recommendation}. If page 56a is missing from your
copy, this page reads:

is public, whether it is reported or filed pursuant to
a statute or an ordinance, charter, regulation, or other ;
provision. There is no comparable exception in existing {
California law: it is a desirable exception, however, i
because no valid purpose is served by preventing the

evidentiary use of relevant information that is requireua ;
to be reported and made public. g

Rule 27.5.

There were a number of comments on Rule 27.5 {pages 57-64
of tentative recommendation). These comments present the
following policy questions:

(1) Who should be included in the definition of *psycho-

therapist"? Professor Sherry (Exhibit II, blue page) suggests

that the privilege as far as psychologists are concerned be

limited to cases when he is examining or treating a patient

-8



()

Y

while under the direction of a psychiatrist. Dr. Monke
(Exhibit III, pink page 2) makes the same suggestion. This
suggestion should receive serious Commission consideration.

Professor Sherry (Exhibit II, blue page) suggests that it
is unwise to embrace within the meaning of "psychotherapist"
any practitioner of medicine; he believes that the definition
ought to be limited to those doctors of medicine who are
certified to practice psychiatry. We were unable to find any
California statute pursuant to which a doctor of medicine is
"certified to practice psychiatry." The Governor's commission
defined a psychiatrist as follows:

"psychlatrist™ means a person licensed to practice

medicine who devotes a substantial portion of his time

to the practice of psychiatry, or a person reasonably

believed by the patient to be so qualified.

The definition of the Governor's commission would seem to

satisfy Professor Sherry's cbjection and would appear to

create no sericus problems in determining who is a "psychiatrist"
for the purposes of the statute.

(2} Professor Sherry (Exhibit II, blue sheet) suggests
that the psychotherapist privilege should not apply in any
criminal action or proceeding in which the defendant has
raised any issue concerning his mental capacity or mental
condition. If this exception were included in the privilege,
it would meet the objections of the office of the District
Attorney of Alameda County {(Exhibit VI, green pages). Such an

exception should not undermine the privilege to any great
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extent, yet it would make it possible to obtain psychiatric
testimony cn the issue of "legal insanity" or ability to have
specific criminal intent. The patient would still be pro-
tected in criminal cases unless he raises the issue of his
mental condition. Protection against prosecution for criminal
conduct disclosed to the psychiatrist would still be provided,

for the exception would not permit this conduct to be disclosed

in a prosecution unless the issue of mental condition is raised

by the defendant. A careful reading of Exhibit VI is suggested
in connection with this matter. [It should be noted, however,
that the objections of the Alameda County District Attorney
are apparently based on the assumption that a psychiatric
examination by a psychotherapist retained by the county would
fall within the privilege--a doubtful assumption since such
an examination probably would not be considered to be a
confidential communigation unless the situation 1s misrepre-
sented to the defendant by the county and he mistakenly
believes that the psychotherapist will hold the disclosures
in confidence. ]

The cobjection of the Alameda County District Attorney
that the privilege as contained in the tentative recommendation
will permit the defendant to shop around to find a favorable
psychotherapist seems tc be well taken. This objection would
be met by the sxception suggested by Professor Sherry.

{3) It is suggested by the staff that subdivision (4] (h]

be revised to read:
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(h} If the psychotherapist is appointed to
{aet-as-porchetterapiat-fer | examine or treat the
patient by order of a court. '

The language of the tegtative recommendation might be more
restrictive than the language suggested above. It might not
include a psychotherapist appointed for the sole purpose of
examining the defendant. The suggested languags is believed
to carry out the Commission®s intent.
(4} Professor 3herry {Exhibit II, blue sheet) suggests
the deletion of paragraph (j)} of subdivision (4). However,
it appears that he did not fully appreciate the effect of
this paragraph. San Bernardino County (Exhibit VII, second -
white sheets, pages 14-15) suggests the deletion of this
varagrarh and, in so doing, indicates a full appreciation
of the effect of the paragraph. It would appear that this
objection would be met if the suggestion earlier made--that
the privilege does not apply where the defendant raises the
issue of his mental condition--were adopted. Then the proposed
rule would be fair both to the prosecution and the defendant.
The staff recommends that paragraph (j) be retained for
the reasons stated in the comment in the tentative recommendation.
(5) Dr. Monke (Exhibit III, pink pages, page 1) is con-
cerned about hospital records. See Bxhibit III. It does not
appear to the staff that any revision of the tentative
recommendation is needed.
{6) Dr. Galioni (Exhibit IV, gold pages, page 2) suggests

that the psychotherapist be permitted to refuse to disclose
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even though the patient has consented to disclosure. The
staff suggests that the recommendation not be changed.

(7) Dr. Galioni alsc suggests that a problem might
arise where, as a condition of probation, an individual is
required to undergo psychotherapy. The staff does not believe
any problem would arige-—the privilege will be applicable
unless the psychotherapist is appointed by court order.

{8) The letter of transmittal to psychotherapists
pointed out that the privilege would protect the patient in
cases where it is sought to commit him for mental illness.
No one who responded objected to the lack of an excepticn in
this case. We have written to various psychotherapists to
determine whether they have an opinion as to whether such an
exception would be desirable.

Various other comments on Rule 27.5 are contained in
Exhibit V, first white sheets, at pages 6-7, but we do not
believe that the comments merit Commission attention.

Rule 28.

There were a number of comments on Rule 28 {pages 65-71
of the tentative recommendation).

The following policy decisions are presented for
Commission consideration:

{1) Although the Northern Section of the State Bar
Committee did not object to subdivision (2){a), the Southern
Section was in considerable disagreement concerning this

subdivision. Some members believed that the subdivision
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should be deleted entirely; another would restrict it to
crimes; one would approve 1t as is. The exception is not
found irn existing California law. See Exhibit I, yellow
pages, pages 2 and é.

(2) The Worthern Section (Exhitit I, yellow pages,
page 1) notes that subdivision {2){h} is inconsistent with
subdivision (2) of Rule 37. Subdivision (2)(h) provides that
there is no privilege if the person from whom disclosure of
the communication is sought obtained his knowledge of the
communication with the knowledge or consent of one of the
spouses, Subdivision {2) of Rule 37 deals with waiver where
there are joint holderg of a privilege and provides that
waiver by one is not waiver for the other. The staff does
not believe that any adjustment is necessary. Paragraph (h)
is merely intended to restrict the eavesdropper protection
provided by the statute to cases where the information was
wrongfully obtained. Thus, paragraph (h) is not concerned
with waiver. As pointed out by Exhibit VII (second series
of white pages, pages 17-18), neither spouse is permitted to
testify merely because of paragraph {h). The hearsay objection

will kszep out testimony by the third person in most judicial

proceedings (but not necessarily in other types of proceedings).
(3) Subdivision {2){c}{ii) should be revised to read:
{ii) a crime against the person or property of

a third person committed in the course of committing
a crime against the person or property of the other, or

This revision will eliminate an ambiguity that exists in the
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URE language. HNote that Rule 23.5 would (if revised as
previously suggested} permit a spouse to refuse to testify
in a case covered by subdivision (2}{c)(ii) of Rule 28: but
if the spouse testifies; the communication will come in because
of the Rule 28 exception.
(4) Subdivision {2){c)(iv) should be revised to read:
{iv}] [desertien-ef-the-other-er-sf-a-shild-ef

either] a crime defined by Section 270 or 270a of the
Penal Codei

The suggested language is taken from Penal Code Section 1322,
The sections referred to are the sections relating to failure
to provide support for a child {Section 270) or wife (Section
270a). The revision would substitute language for the
California equivalent of the crimes described in subdivision
{2}{c)(iv) of the URE.,

(5) One writer suggested (Exhibit VII, page 17) that
subdivision (2)(g) is undesirable from a policy standpocint.

Rule 28.5.

This rule (pages 72-73 of the tentative recommendation)
was approved by the only writer who commented on it. 3See
Exhibit VII (second series white sheets) page 18.

Should this rule be revised to read:

Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is a communication
made in confidence in the course of the lawyer-client,
physiciari-patient, psychotherapist-patient, or husband-
wife relationship, the communication is presumed to
have been made in confidence and the opponent of the

claim of privilege has the burden of proof to establish th

tha communication was not intended to be confidential.
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Rule 293.

No one objected to this rule (pages 73-75 of tentative recommendatinu}.
Bule 30.

There was no objection to the deletion of this rule (page 76 of
tentative recommendation).

Rule 31.

There was no objection to this rule {page 77 of tentative recommendation).
Rule 32.

There wag no objection to this rule {pages 78-79 of tentative
recommendation).

Rule 33.

There was no cbjection to the deletion of this rule (page 80 of ten~-
tive recommendation).
Rule 3h.

We recelved comments objecting to this rule {pages 81-85 of the
tentative recommendation).

Exhibit VII, second series of white pages, pages 20-22, objecte to
permitting an adverse order in a criminal case or in a dlsciplioary procesdi-c
where disclosure ie forbidden by state or federal statute. The objecticn
seems to be well taken in the case of a federal statute and the staff
suggeate that "an Act of the Congress of the United States or" be deleted
from subdivision (2){(a). This deletion 1z consistent with the policy con-
tained in subdivision (3) which prevents making an adverse order where the

federal govermment refuses to disclose information. People v. Parham, 60

cal.2d  , 3% Cal. Rptr. , 385 P.2a  (1963) {prior statements of
prosecution witnesses withheld by Federal Bureau of Investigation; denial

of motion to strike witnesses® testimony affirmed).
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Where the statute involved is a state statute, however, the staff
believes that an adverse order is appropriate, for i1t is the state that
is prosecuting and the state that is withholding the informetion from the
defendant.

See also the Comments of the District Attorney of Alameda County
objecting to Rules 3k and 36 (BExhibit VI, green pages, pages 4-5).

In the discussion of Rule 36, a recommendation is made for the
addition of another subdivision to Rule 3k.

Rule 35.

There were no objections to the del :tion of Rule 35 {pages B6-88 of
the tentative recommendation).
Rule 36.

The County Counsel of San Berpardino County did not object to this
rule (pages 89-91 of the tentative recommendation). See his comments on
Rule 34, however.

The District Attorney of Alameds County objected to the Fule. See

Exhibit VI, green pages, pages 4-5. He points out that the rule is contrary

to the holding in People v. Keener, 55 C.2d4 71k, 12 Cal. Rptr. 859, 361 P.24

587 (1961) which held that "where a search is made pursuant to a warrant
valid on its face, the prosecution is not required to reveal the identity
of the informer in order to establish the legality of the search and the
admissib ility of the evidence obtained as a result of it."

The following changes should be made in Rule 36 to correct typo-
graphical errors: The reference to "subdivision {3) in the fourth line
of subdivision (1) should be a reference to "subdivision (2)"; subdivisions

(3) and (4) on page 89 should be redesignated as subdivisions (2) and {3).
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The staff suggests a new subdivision (4} be added to Rule 36 to read:

(4) Notwithstanding subdivision {3), where a search is made
pursuant to a warrant valid on its face, the prosecution is not
required to reveal the identity of the informer to the defendant
in order to establish the legality of the search and the admissibllity
of the evidence obtained as a result of it.

The reference to subdivision (3) is to the subdivision formerly designated

as subdivision (4). The following quotation from People v. Keener Justifies

this addition:

We stated in the Priestly case {50 (al.2d at p. 818) that, if
the testimony as to the comminications of the informant is necessary
to establish the legality of the search, the defendant must be per-
mitted to sscertain the identity of the Informant in order to have a
fair opportunity to rebut the testimony, that otherwlse the officer
giving the testimony would become the sole and unimpeachable judge
of what is probable cause to make the search, and that such a holding
would destroy the exclusionary rule of People v. Cahan, 44 (al.2d
434, 45 [282 p.2d 905, 50 A.I.R.2d 513]. 1In the Cahan case we held
that evidence obtained by officers illegally entering s house should
be excluded because, notwithstanding the seriocus disadvantages of
excluding probative evidence of the commission™of a crime, a court
should not lend .its aid to illegal methods of obtainirg evidence.

In the words of the United States Supreme Court in the recent decision
of Elkins v. United States (1960), 364 U,S. 206, 217 [80 S.¢t. 1437,
1L LLEd.2d 166G, 16771, the purpose of such an exclusionary

rule "is to deter--to compel respect for the constitutional guaranty
in the only effectively available way--by removing the incentive to
digregard it."

If a search is made pursuant to a warrant valid on its face
and the only objection is that it was based on information given
to a police officer by an unnamwed informant, there is substantial
protection against unlawful search and the necessity of applying
the exclusionary rule in order to remove the incentive to engage
in unlawful searches iIs not present. The warrant, of course, 1is
igsued by a magistrate, not by a police officer, and will be issued
only when the megistrate is satisfled by the supporting affidavit
that there is probable cause, He may, if he sees fit, require
disclosure of the identity of the informant before issuing the
warrant or require that the informant be brought to him. The
requirement that an affidavit be presented to the magistrate and
his control over the issuance of the warrant diminish the danger
of illegal action, and it does not appear that there has been
frequent abuse of the search warrant procedure. One of the
purposes of the adoption of the exclusionary rule was to further

-17-




the use of warrants, and it obviocusly 1s not desirable to place
unnecegsary burdens upcn their use. The additional protection

which would result from application of the Priestly rule in situations
such as the one involved here would not offset the disadvantages of
excluding probative evidence of crime and obstructing the flow of
information to police. It follows from what we have sgid that where

a search is made pursuant to a warrant valid on its face, the pro-
secution is not required to reveal the identity of the informer in
order to establish the legality of the search and the admissibility
of the evidence cbtained as a result of 1t.

There is, of course, nothing novel in the view that law
enforcement officizals may be 1nh a more favorable position where
a warrant is obtained than where action is taken without a warrant.
For example, decisions of the United States Supreme Court show
that, under the Fourth Amendment, even where there i1s probable cause,
officers may not search a house without first obtaining a warrant
unless there are exceptional clrcumetances such as & danger that
the evidence will be removed or destroyed. ({Chapman v. United States,
365 U.8. 610 [B1 s.Ct. 776, 777 et seq., 5 L.Ed.2d 828]; Johnson v.
United States, 333 U.S. 10, 13 et seq. [68 8.Ct. 367, 92 L.Ed. 436].)

People v. Berger, 44 Cal.2d 459, 461-462 [282 p.24 5091, is
distinguishable. In that case the court held inadmissible at trial
evidence found upon a search made pursuant to a warrant which was
similar to a general warrant, without any restriction on the area

t0 be searched or the things %o ve seized, and which was therefore

invalid on its face. Where a warrant does not comply with the essential

statutory and constitutional requirements relating to particularity of
description, it cannot properly be regarded as protecting against
unlawful searches, and the policy of encouraging the use of warrants
cbvioudly does not contemplate the use of void warrants.

The conclusion we have reached does not affect the rule that
a defendant is entitled to know the identity of an informant in a
cage where the informant is a material witness with respect %o
facts directly relating to the defendant's guilt (People v. McShanm,
50 Cal.2d 802, 806 et seq. {330 P.2d 33].)

To he consistent with the policy expressed in People v. Keener--a

policy that the staff believes is sound--the following new subdivision

should be added to Rule 34:

(4) HNotwithstanding subdivision (3}, where a search is made
pursuant to a warrant valid on its face, the prosecution is not
required to reveal official information to the defendant in order to
establish the legallty of the search and the admissibility of the
evidence obtained as a result of it.
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In the comment to both Rule 3L and 36 we will point out, as the
court did in the Keener cage, that the new subdivision does not affect
the rule that & defendant is entlitled to know the identity of an informant
{or to know official information) in a case where the informant is a
material witness with respect to facts directly relating to the defendant's
guilt {or the official information is necessary to the defendant's ability

to defend himself properly).
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Rule 36.5.

It is suggested in Exhibit VII <hat Rule 36.5 (page 92 of the tenta-
tive recommendation) is "a rule with no teeth in it--a rule authorizing
the Jjudge to exclude evidence but giving no one an effective remedy if +the
evidence is admitted." It is suggested in Exhibit VII "that the rule state
either that such evidence is inadmissible or that the judge has a discreiion
to exclude it, and an abuse of discretion be constituted error against the
person requesting its exclusion.”

The suggestion assumes that Rule 4O is the rule that will be applicable
(although this rule was disapproved by the Commission on the ground that it
was existing law and unnecessary to state in the revised rules).

The staff believes that no change should be made in Rule 36.5. If
the judge errs and fails to exclude evidence under Rule 36.5, the complaining
party is in no different position than when the judge errs in failing to
recopnize a privilege of a nonparty witness. The staff again suggests the
desirability of restoring Rule L0 with the revision that was suggested be
made in Rule 40,

Rule 37.

There were no objections to this rule (pages §3-94c of the tentative
recommendation}.

Kote, however, that the Worthern Section of the Siate Bar Comittee
suggested that there was an inconsistency between subdivision (2} of Rule 37
and subdivision (2)(h) of Rule 28. As previously pointed out, no change in
either Provision appears to the staff to be necessary.

Exhibit VI (green pages), page 5, suggests that the Commlssion proposal

with reference to the Attorney-Clieht privilege appears to cut back on the
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developing area of discovery by the prosecution. "Under the Commission
definition of 'confidential communication' 1t would appear that any report
of an expert ottained by the defendant after being represented by counsel
would be a privileged communication. 7The law in reference to discovery
of such reports by the prosecution is not wholly clear at the present time
but showld the proposed rule be adopted it would more than likely end any
discovery of these reports by the prosecution. In view of the fact that
we have not yet reached the cuter limits of discovery by the defense, we
should try to preserve at least some prosecution discovery." In connection
with this point, consider subdivision (4) of Rule 37.
Rule 37.5.
This rule has not been approved by the Commission. The Commission
directed that it be sent out for comments with the tentative recommendation.
The only comment on this rule indicates that it is probably desirable.
See Lixhiblt VII (second series of white pages), page 2k. Please read the
comment on the rule in Exhibit VII, The staff suggests the rule be gpproved.
Rule 37.7.
This rule has nct been approved by the Commission. The Commission
directed that it be sent out for comments with the tentative recommendation.
The only comment on this rule stated that it "seems desirasble.”
See Exhibit VII {(second series of white pages), page 2k, The staff
reccomends approval of the rule.
Rule 38.
There were no abjections te this rule as such. But see Exhibit VII,
second series of white pages, pages 225, There the point is made that

this rule, by negative implication, provides that evidence is admissible
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against anyone except the holder of the privilege.

The writer of Exhibit VII objects to this rule applying where one
spouse is required to testify against the other or where the Jjudge fails
to recognize a privilege where the holder of the privilege is not present
at the proceeding to assert the privilege. These matters were mentioned
in connection with the pertinent rules.

The staff suggests that Rule 38 be revised to read the way it was
enacted in Rew Jersey. The revised rule would read:

Evidence of a statement or other disclosure is inadmissible
against the holder of the privileze if disclosure was wrongfully

nade or erronecusly required,
This statement of the rule ie better than the previously approved rule.
What if the physician or lawyer claims the privilege for the sbsent patient
or client? What if the information is disclosed in a2 proeeeding when another
person was the holder of the privilege and claimed it? What if the informa-
tion is discleosed in a proceeding where the holder was not present but the
judge wrongfully required disclosure (failed to comply with Rule 36.5)7

Is any revision of this rule needed in view of Rule 23.5%
Rule 3C.

Tiere were no objecticns to this rule {pages 99-101 of tentative
recomzendation).

Should there he a right to comment on the fajilure of a party to call
his spouse as a withess? The staff makes no reccmmendation on this.

Rule 0.

The commentators have assumed that this will be the law (those that
mentioned this rule}. Tt was previcusly suggested bty the staff that this
rule be restored to the URE with & revision to provide an exception when a

privilege is claimed under Rule 23.5.
-D00
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Rule 40.5.

The staff suggests that thne fpllcwing new rule be added to the
privilege article:

Rule Lb0.5, Nothing in Rules 22.3 to 4o, inclusive, shall

be construed to repeal by implication any other statute of law

rclating to privileges.

The suggested rule duplicates Rule 66.1 which was included in the
tentative recommendation on hearsay evidence.

The purpose of the rule is to make it clear that this article does
not repeal by implication any statute relating to privilege, nor does it
bring within any privilege any information declared by statute to be
unprivileged or make unprivileged any information declared by statute to
be privileged.

IT the proposed rule is approved, it will be clecr that the following
statutes would be retained in effect:

é.C.P. Section 2032{b){2) provides that requesting and obtaining a

report of the physician's physical, mental or blood examination
ordered under Section 2032(a), the request being by the party

against whom the order is made, waives the privilege as to
the testimony by other examining physicians.

He & 5, Code Section 3197 makes the physician-patient and maritsl
privileges inspplicable in prosecutions or proceedings under
law relating to prevention and control of venereal disease.
{This section is amended in the tentative recommendaticn.)

FPenal Code Section 266h makes marital privilege inapplicable in
prosecution for pimping.

Penal Ccde Section 2661 makes marital privilege inapplicable in
prosecution for pandering.

Penal Code Section 270e provides that in prosecutions for nonsupport
of wife or child, "any existing provisions of law prohibiting
the disclosure of ccnfldential communications between husband
and wife shall not apply.” {This section is amended in tentative
reccrmendation. )
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Civil Coae Bection 250 provides <nat the marital privileges do
not apply in proceedings under the Uniform Civil Liability
for Support Act.

There are also a great number of code sections providing that
certain information ig confidential.

Amendrents and Repeals

Tiere were no objections to the amendments and repeals.
The staffl suggests that an additional deletion e made from
Secticn 2065 {pages 108-109 of the tentative recommendation}. The

revised recommendation should state:

Section 2065 should be revised to read:

2065. A witness must ansver gquestions legal and pertinent
to the matter in issue, though his answer may establish a claim
against himself. {;-but-ke-peed-not-give-gp-sngver-whish-will
have-a-tendency-to-gubjeet-hin-ta-puniskrnent -for-a-~-foloryy-ReF
resd-he-give-an-ansver-whieh-will-have-a-diraeet-tendensy-teo-degrade
hig-pharaeber;-dntegs-2E-be-se-she-very-faes-2R-265uey ~6F-58-a~Fa0%
Ewen-whiek-the-fast-in-iseue-wentd-be-presuned.--0ut ] A witness
must answer as to the fact of his previous conviciion for a felony
unless he has previocusly received a full and unconcitional pardeon,
ased upon a certificate of rehzbilitetion.

R 1The.delete§‘1gnguage're;atiﬁg.to en ansver havinhg & tendency to
subject the person to punishmens for a felony is superseded by Rules
2l and 25,

The language relating to an answer which would have a tendency
<o degrade his character alsc has been deleted. The meaning of this
language seems to be that whereas s witness must testify to non-

ircriminating but degrading matter which is relevant to the merits
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1
cf the case, nevertheless the witness is privileged to refuse to

westify to such matter when the matter is relevant only for the purpose
of Impeachment. However, such privilege seems to be largely--if not
ensirely--superflucus. Ccde of Civil Procedure Section 2051 provides
thaet a witness may not be impeached "by evidence of particular wrong-
ful acts.”" Manifestly, to the exient that the degrading matter
referred to in Section 2065 is "wrongful acts,” Section 2051 makes this
portion of Section 2065 unnecessery. (The "wrongful acts" rule of
Section 2051 would be continued in effect by Uniform Fule 22(d).)
lMoreover, since the witness is protected against impeachment by
evidence of '"wrongful acts," though relevant, and agzainst matter which
is degrading but is irrelevant (as to which no special rule is needed),
there seems to be little, if any, scope left to the degrading-matter
privilege. For criticisms of this privilege, sec Wigmore §§ 984, 2215,

2255; McGovney, Self-Incriminating and Self-Disgracing Testimony, 5

Towa Lew Bull. 17k (1920). This privilege seems to be seldom invcked
in California opinions and, when invoked, 1t seems to be involved in
cases in which the evidence in cuestion could be excluded merely by

virtue of its irrelevancy, cr by virtue of Section 2051, or by virtue

of both. ©See, for example, the following cases: Pecople v, T. Wah Hing,

15 Cal. App. 195, 203 (191l)(abortion; prosecuting witness asked on

cross-examination who was father of child. Held, immaterisl--and, if

lClark v. Reese, 35 Cal. 89 (1869) (breach of promise to marry; defense
that plaintiff had immcral relations with X; held X must answer to such
relations, though answer degrading); San Chez v. Superior Cowrt, 153
Cal. App.2d 162 {1957)(separate maintenance on ground of cruelty;
cefendant required to answer as <o crueliy, albeit degrading).




asked to degrade, "equally inadmissible"); People v. Fang Chung,

5 Cal. App. 587 (1507)(defendant's witness in statutory rape case

asket whether witness was seller of lottery ticlkets and operator of
poker geme, Held, improper, inter alia on ground of Scection 2065.
Iote, however, the additlonal grounds for exclusion; viz. immateriality
and Section 2051. Thus, Scction 2065 was not at all necessary for

the decision); People v. ‘latson, 46 C.2d 818 (1¢56)(homicide; cross-

examination as to defendant's efforts to evade military service.
Held, irrelevant and viclative of Seetion 2065). Hence, this portion
of Section 2065 is superfluous now; it would likevise be superfluous
under the Uniform Rules.

The matters covered by the remaining portions of Section 2065
are covered by Ruleé 7{1), 21 and 22 of the Uniform Rules. The repeal
of the remaining portions of Section 2065 will be considered in the

centative reccmmendstions relating to the pertinent URE rules.

The staff believes that the privileges recommendation is the best

place to recommend deletion of the "degmrading matter" privilege.

Bespectfully submitted,

John H. DeMoully
rxecutive Secretary
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Memo. 63-57

EXHIBIT I

HELL#R, EHRMAN, VHITE & MC AULIFFE
Attorneys
14 Montgomery Street - San Francisco )

September 20, 1963

John H., DeMoully, Becretary
California Law Revision Commission
Stenford University

Btanford, California

RE: Committee to Consider Uniform Rules
of Evidence

Dear Mr. DeMoully:

The Northern Section of the Committee to Consider Uniform
Rules of Evidence met on September 18 and 19 of 1963 to consider
the privilege rules. HNothing was considered except the changes
which have been made by the Law Revision Commission since ocur last
study.

It is the opinion of the Northern Section that the Law Revision
Commission has done an excellent job in bringing correlation to the
various rules, a factor which was lacking before. Although in some
places 1t appeared to the Northern Section that some of the changes
and additions were over-produced, nevertheless, subject to those
reservations which were made in our last report and which have not
been sdopted by the Law Revision Commission, and subject to the
cbservation which will next hereinafter be made, the Northern Section
approves the changes and additions.

The exception hereinbefore noted is with respect to section
2(h) of Rule 28. This provides an exception to the marital priv-
ilege if the person from whom disclosure of the communication 1s
sought obtained his knowledge of the commmunication with the know-
ledge or consent of one of the spouses. It appears to the Northern
Section that this provision is in conflict with section 2 of Rule 37.

Sincerely yours,
.S/
Lawrence C. Baker, Chalrman

Committee to Consider Uniform
Bules of Evidence




Law Offices

NEWELL & CHESTER
650 South Grand Avenue - Suite 500
Los Angeles 17, California

Madison 9-1231

December 4, 1963

California Iaw Revision Commission
School of law

Stanford University

Stanford, California

Attention: Mr. John H. DeMoully

Gentlemen:

The Southern Section of the Committee to Consider Uniform Rules
of Evidence met on October 28, 1963, and on November 19, 1963, to con-
slder certain suggestions regarding the question of privileges and the
guestlon of authentlcaticn.

1. Privileges:

Mr. Mark P. Robinson asked permission to write a separ-
ate letter concerning Rule 23.5, Privilege Not to Testify Against Spouree.
and Rule 28, Maritel Privilege for Confidentisl Commnications. His
letter is attached hereto. Mr. Robinson's suggestions were further
considered by the Committee. Regarding Rule 23.5, Privilege Not to
Testify Against Spouse, the Committee dieapproves of the proposed rule
and felt that no case was made for changlng the present California law.

2. Rule 28, Marital Privilege for Confidential Commnications:

Mr. Robert Henigson favered the change proposed by the
Commission. Mr. Philip PF. Westbrook, Jr., felt that the proposed
Rule 28 was a sound one but he would limit the exception if the com-
mmnication is made in whole or in part "toaid . . . enyone . . . to
commmit . . . or to plan to commit . . . & crime." However, he would
not eliminate the privilege where the comminication was made to per-
petrate or planned to perpetrate a fraud. As & matter of fact, the
entire Committee felt, since California recognizes a negligent mis-
repregentaticn under the concept of fraud, as well as varlous kinds
of constructive frauds, the proposed language poses serious questiocns
of definition and construction.

Members Robinson and Newell feli that subsection (a)
of subdivigion 2 should be eliminated entirely.




California Iaw Revision Commission
December 4, 1963
Page 2

In short, the Southern Section wvae in considerable
disagreement regarding Rule 28, subdivision 2, subsection (a).

3. Authentication:

fomitted]

Very truly yours,

Robert M. Newell, Vice~Chalrman

State BEar Commitiee on

Uniform Bulee of Evidence
RMN:em

Enc.




Law Offices
VAUGHAN, BRANDLIN, ROBINSON & ROCEMER

J.J. Brandlin

J.R. Vaughan
Mark P. Robinson Equitable Life Assurance Rldg.
Walter R. Trinkaus 411 West Fifth Street
Richard Y. Roemer los Angeles 13, California
James H. Lyons Modison 6-U4451

Hugh E. McColgan
Joseph F. Hamyi
Pat B. Trapp
John C. Atchley
William . Falkenhainer November &, 1963

California Iaw Revision Commission
School of law

Stanford University

Stanford, Californis

Attenticen: Mr. John H. DeMoully
Gentlemen:

The Chairman of the Southern Secticn of the Committee to Consider
Uniform Rules of Evidence has kindly permitted the undersigned to write
this separate comment on one of the proposed recommendations relating
to the Uniform Rules of Evidence, Article V, Privileges.

Thie letter does not purport to represent the views of any other
members of the Southern Section.

Rule 23.5 Privilege Not to Testigz- Against Spouse.

In general, the undersigned belileves that the commisaion has recom-
mended worthy changes to the URE a8 they epply to this subject matter.
However, the undersigned is in dissgreement with certain of the tenta-
tive recommendaticns.

Under this section as tentatively recommended the privilege will
belong only to the testifying spouse. This 1s contrary to the present
Califernia law set forth in Section 1322 of the Penal Code which gives
the privilege to both spouses. The rationale offered for this change
states that a "party spouse" would be under congiderable "temptation"
to claim the privilege even where the marriage were already hopelessly
disrupted. As an illustration of the prcblem the case of People v. Ward,
50 €. 24 702, is cited. A reading of People v. Ward discloses that this
cage was not concerned in any way with the privilege under consideration.
The entire discussion in People v. Ward is concerned with the question
of "ex post facto" operation of Section 190.) of the Penal Code which
permits the Jury to decide application of death penalties.

T




Californis Iaw Revision Commission
November L4, 1963
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.

As far as the facts of the Ward chse are concerned the husband
would not have heen able to prevent the testimony of his wife under
the present Section 1322 of the Penal Code for the reason that under
that section there is no privilege where: a crime has been committed
by one spouse against the other, in cases of criminal violence by one
against the other, or upon the child of one by the other, all of which
are involved in the Ward case.

The whole concept of privilege is a balancing of social conven=-
iences. Qver the cenfuries society has come to the conelusion that
certain relationships are to be encouraged and protected and that
the search for justice or truth must be tempered where that policy
comes into conflict with some other important policy. What soclety,
as a whole, has learned over & long period of time should hardly be
the subject of emasculative surgery by a small group such as the legal
profession under the guise of "advising" soclety as to principles of
law.

Indeed, the rationale given in the comment on URE Rule 23.5 in-
dicates that the privilege "not to be called as a witness" is necess-
ary to avoid the "prejudicial" effect, for example, of the prosecution
calling the defendant's wife as s witness, thua forecing her to object
before the jury. Under the present proposal & prosecutor could call
a willing witness spouse to the stand to testify against the defend-
ant spouse and force the defentdant spouse to claim the privilege existing
under ‘Rule 28 against revealing marital confidential commuiications.
Certainiy that situation 18 not less prejudiecial in effect,

It is respectfully submitted that Rule 23,5, subsection 2, be
amended to grant the privilege to both spouses subject to the ax-
ceptions listed in subdivision No. 1.

It 1s further respectfully suggested that BPule 23.5, subdi-
vision 1, eubsection (c) be amended to grant a privilege to the
testifying spouse (onlz) except where there has been a crime against
the child of either. The reason for thile suggestion is thaet there
may be instances, especlally in minor crimes, where the witnese
spouse may wish {o overlook offenses ageinst him, or her, in order
to preserve the marital relationship. At the very least, the word
"erime" should be changed to apply only to felony cases. Under the
present proposal the prosecution could require the witness spouse
to testify against the defendant spounse on any silly little misde-
meanor committed agsinst s third person while in the course of com-
mitting a "technical crime" against the witness spouse.




Callfornia Iaw Revision Commiasion
November 4, 1963
Page Three

Rule 28, Marital Privilege for Confidential Commnications.

Rule 28, subdivision 2, subsection (a) as amended by the tenta-
tive recommendation, states that there is no privilege for confiden-
tial commmniecations if the commmnication is made, in whole or in
part, "toaid . . . enyone . . . to commit . . . or to plan to
commit . . . & crime or to perpetrate . . . or plan . . . to perpe-
trate . . . a fraud.”

This, as admitted by the comment under Rule 28, changes the
existing California rule which does not recognize such an exception
to the privilege. The "wisdom of ages" is then brushed aside with
one sentence, as follows: "The exception as revised does not seem
80 broad that it would impair the values that the privilege was
created to preserve, and in many cases the evidence which would be
admissible under this exception will be vital in order to do Jus-
tice between the parties to & lawsuit.” #*

If the whole purpose of the privilege is to protect and pre-
serve the marriage relationship and to encourage free and open
commmnication between spouses, even though the privilege may con-
flict with the policy of seeking the "truth", then it eppears ito
be begging the gquestion to say that evidence of a commnication
which was made in part to aid i . . in committing . . . a crime
+ + « Or . . . perpetrating . ¢ . a2 fravd . . . will be . . .,
vital . . . in order to do justice”. Indeed it is difficult to
Imagine many situations where s spouse would be called upon to
testify to & commnication which was relevant to & criminal pro-
ceeding unless the communication was made in part to "aid" in the
commigsion of a crime.

In short, the present proposed recommendation would make the
privilege, in a crimingl case, pretty much illusory.

It is respectfully suggested that subsection (a)} of sub-
division 2 be eliminsted in its entirety.

Yours very truly,

Mark P. Robinson

MPR:fp

*( BEmphasis Ours)
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Memo. 63~57
FXFIBIT IT

UNIVERSITY OF CALIFORNIA

SCHOOL OF LAW (BOALT HALL)
BERKELEY L, CALIFORNIA

October 8, 1963

John H. DeMoully, Esq.

Executive Secretary

California Lawv Revision Commission
School of Law

Stanford University

Stanford, Californis

Dear John:

I have reviewed the draft of the Commissions’ tentative
reconmendation for a statute defining the psychotherapilst-patient
privilege. 1 am strongly in favor of the egtablishment of such
8 privilege and in agreement with the objectives of the draft.

I have serious reservations, however, about the wisdom of
including psychologists within the privilege. The fact that they
now have about as broad 2 privilege as the layr has ever recognized
is a pure accident resulting from the fact that no one ever read
the statute licensing psychologists all the way through.

Accordingly, I would like to see Sec. (1){e) amended to limit
the privilege to the psychologist only when he is examining or
treating a patient while under the direction of a psychiatrist.

Similarly, I think it unwise to embrace within the meaning
"psychotherapist" any practitioner of medicine. I think the
definition ought to be limited to those doctors of medicine who
are certificated to practice psychiatry.

As to part {&)(j) it seems to me that the wording should be
improved. Rather than providing "as to evidence offered by the
defendant in & criminal action or proceeding” it would be better
to provide that the privilege did not exist in any case in which
the defendant has ralsed any issue concerning his mental capascity
or condition. Otherwise I think the draft will accomplish your
objectives.

Cordially yours,
s/

Srthur H. Sherry
Frofessor of Law

and Criminclogy

AHS: 3h



Memo. 63-57 EXHIBIT TIX

0. Victor Monke, k. L., M.D.
Suite 303. 9400 Brignton Way

October 28, 1963

Mr. John H. Depoully

Executive Secretary

Callfornis Iaw Revision Commission
School of law

Stanford, Californis

Dear Mr. DeMoully:

In answer to your letter of Sepbember 30, 1963, regarding the proposals
on "uniform rules of evidence,” I submit the following:

1} T have had opportunity to read oniy pages 57 to 64 as they apply to
the psychotheraplst-pacient relaticnship.

2) In genersl, I am in favor of Rvle 27.5 ae presented.

3) Under paragraph 1D1, I weonder why you meke reference to & person
guthorized to practice medicine in any state or nation. Why is it nct
sufficient to specify a physiclan licensed in the State of California?

I suppose you may have had in mind that persons from other states may

be asked to testify in California. I think in some other aspects of
medicine, at least with regard to licensure, the 3card of Medical Examliners
does not recoghize the right of anyone to practice in California though

he may have been licensed elisewhere.

4) Nothing is said about the matter of hospital records. I would gather
that a psychiatrist’s initial interview, initial examination, and progress
notes would come under thils heading of privilege and would, therefore,

not be subpoenable. Thie is a very Important point since in s good,
modern paychiatric hospital, the chart should be a "workbook" wia which
the doctor and inpatient staff meintain a daily communication. In this
sense the chart is something more than 2 decument in which one may write
obtusely sc as to reveal nothing and yet meet the reguirement of accred-
itation by medical boards of accreditation. Currently medical records
are being domirated by insurence companies and courts to the end that it
is often guite difficult to write in them the actusl facts of the situ-
ation regarding 4 patlent's health. It would be a great help to have this
item clearly stated.

5} On page 62 it would certainly salve the feelings of the psychistrists
if, in your first line at the top of the page, you were to write "psycho-
therapist is defined ag any medical doctor or a certified psychologist".
There are still many peychiatrists who do not belleve that the certified
psychologists are adequately trained for therapy. That the ppychologists
so asserted, ard so proceeded to get a bill stating that they were, is an
acknowledged fact of legal history. Many physicians still would claim
that the practice of psychotherapy is a medical function and that if
psychologists were to be Bo certified they should have been certified under

w1



the medical practices act as anecillaries to the medical profession, even
as physiotherapists and nurses are. I do not want to open up an o0ld
lssue here, but the sentence reads as though the "medlcal doctor” was
the "Johnny-come-lately."

6) Contrariwise, the sentence somewhat lower, referring to the indistinct
line between organic and psychosomatlc illness is & point very well tzken
and is, in fact, the wvery basis on which meny physician~psychiatrists think
thet the academically-trained certified psychologist is not equipped to do
peychotherapy outeide active asscciation with the medical profession and
which has active responsibility of a physician.

I appreciate the effort and understanding which went into the writing of
this Rule 27.5. I wish the legal languasge was ag understandable as the
commentary! I hope that enough forcee can be marshaled to place it into
lsw in the very near future.

Sincerely yours,

J. Vietor Monke, M.D.

.



Memo. 63-57
EXRIBIT IV

E. F. GALIONI, M.D.
SACRAMENTO, CALIFORNIA

November %, 1963

Mr. John H. DeMoully, Executive Secretary
Californis Iaw Revieion Commission
Schoo) of law

Stanford University

Stanford, California

Degr Mr. DeMoully:

I have reviewed the preliminary draft of A Tentative Recommendation
Relating to the Uniform Rules of Bvidence which you so kindly forwarded
to me on September 30, particularly as it applies to Rule 27 and 27.5.

I telieve the Commission hes made an excellent start in attempting to
resolve a rather difficult and complex problem as it relates to privileges
of patients in thelr confidential comminications as they relate to health.
I have the following commente to make on the content:

1. As you point out in your letter of tranemittal, the privilege in the
peychotherapist-patient section is somewhat broader than thet in &
patient-physician section. The major difference is the application
of the privilege in criminal actions. Despite the Conmisslon’e

_attempt to clarify the reason for this difference I believe that
the question will be raised as to why the physiclan-patient privilege
copld not be extended to cover criminal action as well.,

2. I believe the extention of the privilege to iaclude the licenses from
other states or mations, or when the patient believes the person to
be & bonafide psychotherapist, as defined in the section, is a desir-
able measure for the protection of the patient.

3. The section on psychotherapist-patient privilege may well contain
the crux of controversy in the proposed recommendation. It certalnly
goes 8 long way toward providing similar privileges to both physicians
and psychologists providing psychotherapy, and does resclve the problem
of the psychologist now functioning under the attorney-client privilege.
On the other hand, guestions may be raised about why should this be
limited to psychologiste only. Such faellities as Family Service
Agencies, etc., with well trained psychiatric social workers provide
ing cagework and counselling, would have similar confidential materisl
presented to them in the eourse of thelr services. From your recom-
mendations these people would not have such a privilege and would not
be able to hold similar intimate material in confidence. However, if
this were extended beyond present limitaticns seriois problems would

-l=




arise in determining who would be entitled to such privileges. Groups
of persone may be listed ad Infinitum and the whole intent of the rule
might break down. I belleve as time goes on there will be effort by
many groupe (a) to utilize this section for the purposes of obtaining
the patient-psychotherapist privilege of confidentiality and (b) to
utilize this section to obtain an indirect recognition of thelr prac-
ticing psychotherapy whether they are actuzlly doing so or not.

In the course of the practice of a psychlatrisi there are times when
he is confronted with the authorization by the patient to release
information that would be to the patlent's own detriment. This would
be particularly true if the patient were suffering from a severe
peychotic disorder that would not allow him to act in his own best
interests. According to the Commlssion's recommendations, should such
an individual give consent for the psychiatrist to provide informetion
to the court, the psychistrist would have no alternative other than
to comply even though it might be detrimental to the patient in the
long run. This seems {o be similar to the stand taken by the Northern
California Psychiatric Socilety. I'm sure this is a difficult peint to
deal with in a legsl sense, since it involves the discretion of the
person holding the information as to when to testify and when not to
testify in keeping with the hest Interest of the patient. However,
this ie a matter that should be further considered by the Commission.

4 rather technical quesation relates to the exception of the privilege
when the psychotherapist has been appointed by the court. As indicated
in the text of the draft, when the paychotherapist is appointed by the
court it ie most often for the purpose of having the psychotherapist
testify concerning his conclusions as to the patient's comdition. There
iz however one notable exception to this. This occurs when, as & ccne
dition of probation, an individual is required to undergo psychotherapy.
Although this is not a desirable practice and interferes to some degree
with the psychotherapeutic process, it does occur in actual practice
apnd must be considered as a practical problem involving this parti-
cular section. If the psychotherspist bas no privilege of confidential
communication when psychotherapy is a condition of probation, the
effectiveness of psychotherspy would be even more drastically hampered.
It is quite possible that psychotherapy as a condition of probation may
not come under this section. However, some clarification might be
desirable.

I feel this is a strong beginning in ettempting to clarify meny of the
problems that exist in the physician-patient and psychotherapist-patient
relationship. As I pointed out above, I believe there are still some
problems that have not been completely resolved by the proposed draft and
I believe that further studies in these areas would certainly be quite
fruitful. I will contimue to be interested in further progress that you
make relating to these sections of the uniform rules of evidence.

Yours sincerely,

E. F. Galioni, M,D.

-2a
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EYHIBTT v

C

COUNTY (F SANTA CLARA

County Counsel - Spencer M. Uilliams

November 7, 1963

California Law Revision Commission
School of Lew

Stanford University

Stanford, California

Attn: Herman F. Selvin, Chairman

Re: Comments on the Proposed Amendments to the
Rules of Bvidence Concerning Privileges

Gentlemen:

Enclosed herewith sre the comments which I have made in
coonectlon with the proposed revisions concerning the rules of
evidence concerning privileges.

The opinions expressed herein are purely personal and do
not necessarily refleet the opinions of the County Coumnsel or
the combined opinions of the officers of the County Counsel's
Office of the County of BSanta Clara.

Yours very truly,
SPENCER M. WILLIAMS

County Counsel

by S/R. P. McNamee
Robert P. McNamee
Deputy County Counsel

REM:blm
encls,

(:: TO ezt Rosa Street - Civie Center - San Jose 10, California




Comments on the Tentative Recommendations

Relative to the Uniform Rules of Evidence-

Privileges - Proposed by the California
Law Revision Conmmuission

Although some of the comments contained in this paper repeat those
made by the Law Revision Commission, such repetition 1s made only to create
a frame of reference for additional comments not made by the Commission.

Generally, the Commission proposes to extend the privileges set forth
in its recommendations to all proceedings where sworn testimony is taken,
vhether criminal, civil, administrative or legislative. In some Iinstances
the rules fail to achieve such extensions.

Since the establishment of a privilege is an exception to the general
policy that commands testimony from anybody able to shed truth on the
matter before the tribunal, a privilege is established because of a more
important higher policy. Thus, in crder to justify & privilege, it musvc
be necessary to comsider the policy argument which places it on a higher
scale of values and, also, whether the procedure for claiming the
privilege preserves the subject matter protected by the privilege. In
most of the cases, the privilege relates to communlcations deemed
desiraeble to protect in order to encourage disclosure in certain
relationships, etec., e.g., Attorney-Ciients, Doctors-FPatients, Husbands-
Wife, Priest-Penitent. These privileges protect the information disclosed.
Ancther type of privilege protects not the information contained in com-
munications but the identity of the informant. This type of privilege is
exemplified when the police officer wltness is allowed to refuse to
reveal the name of an informer, or when a newspeper man is permitted to

keep secret the names of informants who have given him news storles.
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The pelicy behind these latter privileges is to promote the disclosure

of information where the public interest is concerned. On the other hand,
it opens the way for harmful, untruthful disclosures to the detriment of
possibly innocent third persons who are denied the right of confrontation
of their accusers. Balancing one policy against another, it is suggested
that the right of a person to be confronted by his accuser is more
important than promoting disclosures.

Another justification for a privilege is found in the privilege
against self-incriminetion which is grounded--not on protecting
communications--but on the constitutionally expressed belief that in a
democratic society, it is repugnant to compel a perscn to incriminate
himself and that the absence of such congstitutional right might promote
brutal and reprehensible police measures. As a means of achieving the
privilege against self-incrimination, the proposed rules not only give
an individual & right not to be compelled to give testimony when he might
incriminate himself, but alsc protect a defendant in a criminal case by
refusing tc permit his being called to testify. It is suggested, however,
that if the privilege is to be given its fullest coverage, itdhould not be
restricted to criminal actions. There are many types of actions in which
8 person 1s in the position of a defendant in & ecriminal case. In some
actions, the decision of the Board or Tribunal conducting the proceedings
will have a more punitive effect than many punishments awarded in criminal
actions. Specifically, proceedings before a governmental administrative
agency, such as a Contractor's Licensing Board, Real Lstate Board or State
Bar Proceedings, where the result might be the suspension, or cancellation

of an individual licenses 1s much more punitive than the punishment which
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might be meted out in eriminal proceedings. The privilege not tc be
called as a witness could be extended to apply in such proceedings.
Similarly, the privilege afforded a witness not to give testimony
where it would be self-incriminating is applicable only vhen the matter
constitutes an element of & crime azainst the State of California or the
United States. It is suggested, again, that in addiiion to the emphasis
on criminal ection, the privilege could be extended %o inclufe matters
vhich would violate regulations of an administrative agency and which
could result in punitive action by thet agency. It is submitted that
in the estabiishment of the privilege, it is inconsistent to give
regulative agencies more lesewsy and nower than the courts of law,
particularly, in view of thepmitive effect of meny of their decisions.
In connection with the privilege not to testify against a spouse,
the proposed rwle establlishes two privileges: the privilege not to be

called to testify against a spouse and & privilege not to testify agsiacc

a spouse. The privilege not to ve called, applies cnly in criminal
actions. For the fullest protecticn, this privilege shcould be extendad
to include cther types of non-judicial proceedings for the same reasons
mentioned in comments pertaining to the privilege against self-
incrimination. Now, apparently, the privilege not to be called to
testify can be claimed by either spouse; so tiiet in & criminal proceeding;
+he husband, as defendant, may claim the privilege, and if he doesn't
claim it the wife, as a witness, mey do sc. The proposed rules recommend.
however, that the privilege not to testify, however, be changed so that
the privilege may be claimed only by the person who is called a witness.

For example, in a non-criminal proceeding, the wife is called to the
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stand to testify against the husband. ©She may claim the privilege and
nov vestify, if she elects to do so. On the other hand if she desires,
she may not claim the privilege and proceed to testifTy. The husband as
a party defendant, or an interested party in the proceedings, will have
no right tc claim the privilege and stop the testimony. The reason for
this recommended change is thet although the privileze is designed to
protect the marrisge relationship, if the marriage is disrupted the pur-
pose for establishing the privilege no longer exists. This recommended
change is based upon the assumption that the determination of the dig-
rupted marriage can be or should be allowed to be made by only one of
the individusls to the marriage, i. e., the witness, The parties to the
marriage, however, may teke different views as to whether the marriage is
disrupted. If the reason for the reccmmended change is correct, it is
not reflected in the present attitule towards divores law, which still
requires an adversary proceeding, affords a party an opportunity to con~
test the divorce and to preserve the marriage status, plus, in scme loca-
tions, presents the opportunity to have marriage difficuliies referred
to a conciliatlon commissioner., Moreover, society seems to be shifting
towvards devices (private and public) for examining into the marital
difficulties and to take such actions as will preserve the marriage,
particularly, where there are children involved. Marriage coungeling
clinics, social worker, clinical psychologlsts ané psychiatrists are all
involved In exsmining into distressed marriages. Thus, vhe plecing of
the decision as to whether the marriage‘is disrupted on the shoulders

of the witness ignores the attitude of the other spouse, and, moreover,

is not in keeping with the preveiling atvitude of the law and society
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towards handling impasired marriages,

The Attorney-Client Privilege makes it clear that coumunications
frort client to lawyer and lawyer to client are to Le protected. It is
felt that under this privilege, it would be an appropriate vime to dis-
cuss the privilege in connection with pre-trial discovery proceedings and
would be an appreopriate place to include any desired changes in the law
concerning the attorneys work product. The subject of attorney-client
privilege and work product are closely related and the desirability of
including rules protecting attornevs work produets with rules protecting
attorney~client privileges should be ccnsidered.

The proposed rules and ccuments make it clear the lawyer-client
privilege is extended to include govermrental agencieg. This js very
impertant in view of the Brown Act restrictions on private meetings of
public elected bodies. Perhaps, & separate provision specifically setiting
out the right of the governing bodies of public entities to confer with
their atiorney on legal metters should be done iIn this section.

The proposed rules state the privilege. is that of the client, but
they mske it mandatory that an attorney claim the privilege on behelf of
the client in those situations where the eclient is not present and the
attorney is present. This is very pood and this duby should be extended
to other relationships such as Doctor-Patient, Psychotherapist~Patient,
etc. The proposed rules leave oﬁen the questlon of communicaticon; written
or oral, between an attorney and a hired specialist vho sids the attorney
in litigaticn or advice., For example, it is clear that communications to
the lawyer's secretary or through an interpreter are protected. It is

not clear that if the attorney should hire an expert for technical infor-
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macion, such as an engineer, accountant, chemist, physicien, ete., the
communication made by the client to the expert and transmitted to the
atiorney or communications between the attorney and experts are covered.
Since those types of communications at some point merge into the work
rroduct, which has been previously mentioned, and since, under existing
law, these are the problems most acute to the practiticner, study and
analysis of this peint by the Law Revision Commissicn would seem appropriate.
The proposed privilege between the Pschotherapist and Petilent is ex-
tended to inelude psychiatrist, psychologist, physician and patient and
this seems very advisable., The exceptions to this privilege might be
examined again to judge their advisibility. Rule 25 {{a) makes an excep-
ticn if the services of a psychotherapist were sought to aid anyone to
copmndit or plan to commit a crime or tort or to avold detection afier the
commission of a crime or tort. % is hard %o see how the services of a
psychotherapist would aid in the comission or plan to commit a orime or
tort, unless he were a conspirator, but it is easy to see that the dis-
cussion of sguch matters could be z freguent and natwweal result of suéh
relationship - just as irn a priest-penitent relationship. It is even more
clear that becsuse of guilt feelings, disclosure of past crimes or torts
would naturally flow from such relationships. Because disclosures of
crimes and torts are to be expected in this relationship, the exception
locks broad enough to do awey with the privilege. t might be better to
rephrase the sectlon, making it clear the psychotherapist can not use the
relationship e8s a mesns of conspiring to commit crimes or torts. Simiiarly,
exception 4 makes an exception where the psychotherapist obtains informa-

tion he ig required to report to public officers of reccrd in a public
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placa., It is not clear whether the privilege would be subjeect to such
record keeping requirements that bodies other than the State Legislature
misis impose. For example, could a city pass an ordinance reguiring all
peychotherapists to report Lo the police department the identity of all
individuals who during treatment have admitted the existing use of nar-
cotics or abnormal bzhavior. ITf local ordinances requiring this could be
adopted and were enforceable, the privilege is as 3trong as papier-mache'.
tne cother aspect of the communications involved in the Psychothera-
pist-Patient relationship should be examined and considered by the Com-
mission. In priveve clinies and publie clinies, hospitals and mental
institubions, the utilization of services of speclalized lay persons is
a standard procedure. Psychiatric social workers take case hilstories,
hold interviews, participate in group conferences concerning the patient
under the supervision of a clinical psychologist or psychiatrist who seer
the patient infrequently. How far are commmications between these assist-
ants and the patient and the attendant records to be protected? Will the
fact thet the hospital is a public hospital, Coumty or State, affect the
availability of such records?

The privilege afforded the Physician-Patient relationship is very
weak., It is not clear whether the communiecations from the doctor to the
patlent are privileged as they are in the case of lawyer-client. The
several sxceptions, as a practical matter, make the privilege non-existent.
Moreover, full protection to the patient requires analysis of the protec-
tion afforded hospital recordé. &hese records are not privileged at this
time. In mwany Instances, the treatment given a patient and, thus, the

nature of hls camplaint, operation, etc., has been chbtained by examining
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hospital records. As an exawple, nroposed legisiacion pernitting abortion
in cases of conception resuliting from rape or Incest has now been proposed.
Assuming this type of cperation were legal, the availability of hospital
records in many cases, would result in dlgclosures which might be seriously
opposed by the individual., One way of aveiding this would be for a doc-
tor Lo perform such operations in the privacy of his office. This, how-
ever, is no{ desirable since it causes a patlent to accept less satisfac-
tory medical facilities in order to preserve secrecy. II the patient-
physiclan privilege is worth creating, it deserves Deltier treatment than -
that pgiven in the proposed rules. Under the proposed rules, the patlent
may he mislead or deluded fmto thinking his communications to and from

hig doctor are privileged. UWhereas, the many execeptions pius availabil-
ity of the hospital records will malie this a delusion in many instances.
Moreover, the proposed rules do not show that careful consideration was
given to more advanced and modern forms of medical treatment now praciiced
in many localities. For example, who is a doctor or physician under the
proposed rules? In a cliniec of doctors is the commmication to cr infor-
mation obbtained by laboratory techaiclans who take an X-ray, urlne ansly-
gis, blocd sample or medical history to be protected? In many aspeects the
modern physiclan practices in a mammer thal poses problems very similar

to the ones posed in the attorneys work product situations. Again, what
of the situatlon when the patient contracts for the services of a group

of doctor-specislists like those employed by the Kaiszer Foundation Medi-
cal Center. Are the communicaticns to any doctor assigned him privileged?
Are the records of the feundation and treatmente given tc him to be privi-

leped? Similarly, are patients of a county hospital or state hospital who
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are assigned to a resident staff doctor, without choice on the part of the
patient, to bte afforded the privilege? Are other governmental agencies
such as the police, law enforcement officials, public healch officials,
officials responsible for nreparing budgets, corderiaz supplies or other
duties in connection with govermmental administration to have access to
such records? Since such records are kept by a public body, are they pub-
lic records? These situations are present and acule and have important
bearings on the question of the Patient«Physician relatlionship and merit
further careful inguiry by the commiszsion.

Time has not permltied an analysisz of the provisions concerning
privileges for the-marital commmunications, Priest-Penitent relationship,
Religious Belief, Politleal Veotes, Trade Secrets, or Secrets of State,
Communications to Grand Juries, or Identity of Informers.

Rule 37 subdivision {2) covering the waiver of privilege protects
the communication privileged as to two parties, e.g., marital communica-
tion where the privilege has been waived or disclosed by one of the hold-
ers. For example in a disciplinary proceeding tefore a local administra-
tive committee of the State Bar Association, I, an investigator, states
that W, the divorced wife of H., the attorney being Investigated, told T
that on New Years Eve, 1965, that H told her he was going to raise the
bonuses paid to Mr. A & Mr. B because they had done such a good job in
chasing ambulances for him in 1964, Under the waiver clause, H could
%111 claim the privilege. This seems desirable and parcicularly appro-
priace in view of the freedom with which hearsay evidence may be admitted
in non-judicial proceedings,

The proposal to broaden the language for the official information

-9-




privilege does not seem wise. As proposed, any official of any public
body, City Flamning Commission, City Council, regulatory agency, school
district cor other govermmental entity meay refuse to pgive information where
the disclosure is against public interest. Considering tihe number of
cities, counties and specilal disvwricts, there probably are thousands of
adwinistrative proceedings, which will never be reviewed by & Judge in a
court-of-law. In such proceedings mahy public ewmployees may adopt the
position that the detailing of certain information srould be ageinst the
puplie interest. As drafted, this extension seems too broad and too im-
portant to be made caswally. Perhaps, the policy behind the extension
should be re-examined or, if not, at lesst more definitive lines of guid-
ance adopted than the broad sweep comprehended by the term "public
interest”.

Although the proposed rules attempt>to protect the rights of privil-
ege holders by allowing a judge to claim the privilese where the holder
or holders of the privilege are absent, and prohibiting punishment for
contenpt in any non-judicial proceeding where a party claims the privilege,
the greatest weakneegs of the proposed rules lies in its failure to protect
the privilege in out of court situations where the parties most interested
are not present to claim the privilege.

For example, if a discharged secretary from a law office appears
before a local plarning hearing on a contact over proposed zoning, she
could be sworn and give testimeony concerning communications between an
attorney and & client-builder without either of the latter two Individuals
being aware of her being called to testify. Bimilarly, a retired employee

in a discovery deposition in a suit to which his feormer employer is not

e
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a party mey te asked guestions and sive snswers revealing trade secrets

of his former employer. Countless examples could be hypothicated where
none of the parties vitally interested in claiming the privilege are pres-
ent and, consecuently, the privilege violated. It would seem advisable
that the rules set up standards pariicularly applicable to presiding offi-
cers in non-judicial rroceedings, where subpoenas may be issued or sworn
testimony taken, detailing the procedures to be followed vwhere situaticns
arise dnvolving privileges of persons not present nor represented. More-
over, the commission could explore the possibility of imposing a mandatory
éuty on lawyers to refrain from viclating privileges belonging to abseniee
parties in discovery proceedings and other non-judiecizl proceedings in
which a lawyer participates either as an advocate or as a member of the
decislon making body.

Another broad area vhere further study should be made is the conflict
between the concept of privilege and that of records kept in fields of
public financed services given to individuals, How far are the files and
records on an individual of public defenders, countvy hospitals, state
ingtitutions, to be made accessible to the public? Are other goveraomental
agencies or employees such as law enforcement officials, welfare officials,
lepislators, to have access to such records? Answers to these guestions
are essential vhen considering privileges and further consideration of
sucli problems is merited.

Finally, the physicians, psychelogists and lasryers in many locatlions
are tending to utilize the services of specialized persornel--lay and
professional. One law firm in Northern California opeznly acknowledges it

has an association with an outstanding mediecal authority for advice on
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personal injury actions handled by it. Association between attorneys and
C.F.lus, Engineers, Appraisers 1is becoming more common In different
specialties. The form of clinic practice engaged in by many physicians,
psycehiatrists, psychologists and resuliing use of lay specialists has al-
ready been mentioned. This whole area is complex and many problems ﬁith
resard to commmications, definitions of what are caummunications, diagno-
sis and opinicns based on experience and research, the availability of
records or reports based in whole cor in part on information obtained from
communieations and research undertaken as a result of communications.
merit careful study.

The policiles which have led o the establishment of privileges in our
law of evidence are generally deep rooted and have been popularly accepted
and understood. Generally, narrowing the scope of such privileges should
be av;ided. Rather, their extension into non-judicial proceedings should
be encouraged because the soundness of the policies which led to their
adaptation in courts of law are equally appiicable to non-judicial proceed-
ings. In those fields vhere & modern trend of specialized services per-
foraed by professional and lay personnel have supplanied the older person-
al individual to individusl relationship, proposed changes in the rules
of evidence should be proposed and made only after actively publicizing
the changes and soliciting and obtaining the comments of those individ-
uals, doctors, psychiatrists and lawyers, whose practice has adapted to

the trend and who are daily brought into contact with the problems
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involving privileges under modern practices for treatment or renderi
I P

gervices to clients.

DATED: HNovember 7, 1963

RPLI:him
11/7/63

/s/ Robert P. licHemee

Dobert P. McNamee
Deputy County Counsel
County of Santa Clara
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Memo. 63-57 EXHIBIT VI

Office of
DISTRICT ATTORNEY
Alameda County
Court House
OCakland 12, California
Highgate £4-0507

Hovember 1, 1963

Mr, Spencer Williams

County Counsel

Cocunty of Santa Clara

70 West Rosa Street, Civic Center
San Jose 10, California

Dear Sire

We have reviewed the proposed changes of the Law
Revision Ccmmission as they relate to privileges in Article 5.
We are primarily concerned over the newly conceived psycho-
therapist-patient privilege. If adopted, this rule wounld
appear to prevent the prosecution from obtaining or presenting
psychiatric evidence of its own in any criminal proceeding.

Under Rule 27,5, the patient, as holder of the
privilege, may przvent any psychotherapist {as defined} from
disclosing any information, including that obtained by examin-
ation, frem a patient wheo consults or submits to an examinatior
for the purpose of seciring a diagnosis or for treatment. I
is thus apparent that any diagnosis or admission of a defendant
which i1s opposed to the interest of the defendant may be kept
out of evidence unless the Court has appointed the psychiatrist.
There are many cases where psychiatric testimony is utiliged
withcut the necessity of a plea which requires the appointment
of psychiatrists by the Court. The obviocus, and most common,
situation is the tvpe of psychiatric testimony introduced
under the ruleé of Peo, v. Wells, 33 Cal. 2d 330, and Peo. v.
Gershen, 51 Cal. 2d 7ib,

The ornly possible way, in this type of case, for the
prosecution tec present psychiatric evidence which contradicts
the defense psychiatrist is by a prosecution-obtained expert’
witness, Once tHe defendant is represented bty counsel, he can
refuse to cooperate in any examinatiocn whether the Court
appoints a psychiatrist or not. In this county we routinely
obtain psychiatric examinations of suspects in homicide cases



Mr. Spencer Williams
County Couansel 2.

as a part of our inveStigation hefore any charges are made,
If this privilege is adopted, we will not be able to use this
evidence for any purpose 1f the defendant chooses to prevent it.

The result will be that in every murder trial, the
defendant will be allowed to call psychiatrists to testify
as to his state of mind within the Wells-Gorshen concepts,
and the prosecution will not be able tc rebut their testimonv
even though it has such evidence availlable. The defendant
can obtain all the psychiatric reports by discovery and il he
doesn®t like the résults, he exercises his privilege. This
completely illogical and unfair advantage in the truth-seeking
process can hardiy be justified in the name of good medicine.

The same result would obtain in 288 trials where expert
evidence is coffered under Peo. v. Jones, 42 Cal. 2d 219.
Again, the defendant can arbitrarily prevent the introcduction
of any psychidtric evidence contra to his position. In addition
to these situations, which are essentially rebuttal questions
from the prosecution standpoint, the new rule would keep cut
other currently admissible evidence from the prosecutionts
case in chief. The psvchiatric evidence admitted as part of
the case in chief in Peo., v. Nash, 52 Cal. 2d¢ 36, as well as
that used in penalty phase prosecutions under Peral Code Sec.
190.1, e.g., Peo. v, Bickley, 57 Cal. 2d 788, would become in-
admissible whenever tne defendant desired to keep it out,

It should be readily apparent to anyone familiar with
crimingl trials that psychiatrists very frequently disagrée in
their opinions. Ve have had rurder trials where as many as
six psychiatrists testified on the question of legal sanity,
splitting on yes cr no, but having no agreement at all on the
diagnosis which supported the opiricn, and as a sort of piece
de resistance, it turned cut that all six wWere wrong when
the defendant was given a physiological examination, includ-
ing an electro-encephalcgram, upon reaching 3tate Prison.

Even where the psychiatrists are court-appointed, 1t
is not at all uncommon that the Court must appoint a tie-
breaker when the first two appointed disagree. Suffice it to
say, psychiatry is not an exact science ard we cannot permit
a situation where both sides are not permitted a full and fair
trial on such important issues.



Mr. Spencer Williams
County Counsel 3.

It should be observed that this rule gives the
defendant an absolute right to the introduction of ONLY ‘that
evidence supportive of his side. The defendant may obtain as
many psychiatric examinations as he wants and even though the
opinions obtained by himself are overwhelmingly opposed to
his position, the only opinion the jury may hear is the
favoragble one he selects. There are nc other situations where
the defendant may so shop for an expert.

As to the court-appeinted situations, the problem is
not sc acute but is still a problem. In this instance, the
prosecution would be bound by the selectionof the trial judge.
We have had a recent case whHere both court-appointed psychia-
trists rendered opinions that the defendant charpgesd with murder
was legally insane. /e had obtained an opinion contra to this
from a psychiatrist who had examined the defendant at the time
of his arrest: with this opinion we were able to obtain a
neurcological examinaticn of the defendant and demonstrate
effectively that the basis of the opiniors of the court-
aprointed psychiatrists was wrong. We cculd not expect such a
result if the privilege were in existence.

In accord with modern penology, some of our police
departments have psychiatrists available for all cases where 1t
is felt advisable. In such instances, 1t is obvious that the
psychiatrist is not going to treat the man he examines but
that the examination will be used to enable the department to
intelligently evaluate the suspect. The purpose is diggnosis
to assist the police, the prosecution, the courts, the defendarit.
Ye can hardly expect a police department to obtain such informa-
tion if it cannot be used 1in court.

This privilege is nct the only proposal on the horizon
of psychiatry and the law. There is a good deal of talk of
deing away with the H'Naghten rule and replacing it with a
rule, yet unagreed upon, which will tremendously increase the
area of "legal insanity™, All of the proposed substitutes for
Mt*Naghten, place much more emphasis on mental state and augur
vast inereases 'in the use of psychiatric testimeny at trial.

A crimingl trial structure which has the broadest possible area
of relief from criminal sanctions and responsibility, based
upon psychiatric cpinion, and which simultaneously prevents

the People from obtaining psychiatric evidence 1s almoest
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inconceivable, and yet is precisely what California will
have if the currentlr proposed legislatior in these areas
is adopted.

The adoption of the privilege is apparently justified
by the Commissior by Yseveral reports indicsting that persons
in need of treatment gometimes refuse such treatment from
psvchiatrists bedause the confidentiality of their communica-
tions cannot be Hssured under present law'. Initially, one
may wonder by what mystic process these persons who protected
the confidentiality of thelr ceommunications were also diagnosed
as being in need of treatment. In any event, it is apparent
that, the Commission 1s talking about that rapport which the
psychiadtrist says he needs {or treatment. The need in the

riminal trial is mot treatmental but rather, diagnostic.
Surely the ps¥chiatrist will not maintain that he cannot
accurately diaghose mental illness within the definitions of
law unless he has the peculiar rapport supposed tc be chtained
by corifidentialitv. Iven the Commission recognizes the
accuracy of his diagnosis where it operates to acquit.

Rule 27.5, (3) (J). But apparently, confidentiality is more
important than truth where the man who talked to the psychia-
trist stands trial himself,

In summary, this proposed privilege would be extremely
unfair td the prosecution, and the concept of a fair trial,
without any substantial medical justification.

We would also raise a question gs to Rule 34 and Rule 36
as they apply to official information and the identity of
informants. It appears that these rules wciild penalize the
State in each instance that the privilege was validly exercised.
The effect 1s to destrdy the utility of the prFivilege., 1In
egsence, it appears that the Rules anmount to a codification
of the rule in Priestly v. Superior Court, 50 Cal. 24 812.

There is, of course, oroposed legislation pending which would
operate to relieve some of the burdens imposed on the prosecution
by Priestlv. The provosed Rules will enact and broaden Priestly,
if anything.

The Commission incicates that the current California law
already imposes this penaity on the State when they claim the
privilege. This is not true, at least in one inportant instance.
In People v. ¥Keener, 55 Cal.Z2nd 714, a search warrant was
obtained based on an aiffidavit reciting information from an
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unnamed reliable informart. The prosecution was allowed
to claim the privilege without having the search warrant
thrown out. It #Would appear that under Rule 36 either at
the time of issuance of the warrant by the judge or during
a proceeding under Penal Code Secs. 1539 and 1540, if the
Peopie claim the privilege the search warrant wculd be
thrown out. In this respect, then, Rule 3% would reverse
current Califeornia law,

The Comriission proposal in reference to the Attornev-
Client privilege alsc appears tc cub back on the developing area
of discovery by the prosecution., Under the Commission cdefini-
tion of Wconfidential cormunication™ it would apprear that any
report of an expert obtained by the defendant after being
represented by counsel would be a privileged communication.
The law in reference to discovery of such revports oy the
prosecution is not wholly clear at the present time but should
the proposed rule be agdopted it would more than likely end
any discovery of these reports by tke prosecution. In view
of the fact that we have not vet reached the outer limits of
disceovery by the defense, we should trv to preserve at least
same prosecution discovery.

We hope these comments mav be of scme help and appreciate
the opportunits to express them. These are in hurried form
and if there will te future time available, I am sure we cadn
offer more considered comment. Please let us know if we can
be of any assistance in the future.

Very truly yours,
J. Fo COAKLEY
District Attorney

By
D. Lowell Jensen

Deputy
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Memo. 63-57 EXHIBIT VII

COMMENTS ON PRIVILEGRS ARTICIE OF THE UNIFORM RULES OF BYTIENCE
[Prepared Ly office of County Counsel - San Bermardino County)
Present Califernia law regarding evidence states what evidence is

admissivle. For example C.C.P, 1845 provides that & witness can testify
of those facts only whi.ch he knows of his own knowledge. . . C.C.P. 1850
provides that declarations in res gestase are admissible; eie. The Uniform
Rules of Evidence provide that "all relevant svidence is admiesible" except
"as otherwlse provided in these rules” (meaning the rules containmed in the

Uniform Rules of Evidence, hereafter referred to as the UHE). This differ-
ence in approach appears te have little effect uponr the rules af privilege
since present California law, and the URE are rules of mimm of relevant
evidence.” liaverthelsss, the diffevence in ayproachk jusk referved to (rule
of inclusion versus rule of exclusion) is important for the fellowing reason.
The UHE cannot be adopted without repealing the present ¢ode provisions
regarding evidence, almost all of which are inconsistent with the URE, and
the URE applies only to court proceedings. Adoption of the URE and yepeal
of the present code provisions would leave no rules of evidence applicable

to admwinistretive, legislative, and executive proceedings.*

* dhe basic rules of exclusion are stated in the same general menner in the

URE as in €.C.P. 1881: A {certsin type of) witness cannot be examined as
to {(certain) facts. However the URE provides, in eddition, that certain
evidence is inadmigsidble, thereby preventing its use even when the person
with the privilege 18 absent or does not assert his privilege.

** This statement is subject to qualification in thst the new rles on pri-
vilege would be applieable in some, but not all, administrative hearings.
Govermment code section 11513 provided that in proceedings conducted under
the terms of the Administretive Progedure Act the rules of priv would
be the same as "they now are or hereafter may be recognized in ¢ action "
The Admintistrative Procedure Act does not epply to all state agencies nor,
for exmmple, to a loeal ecivil service board.
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There are two possibilities: to repeal the present statutes on
evidence only insofar es they affect court proceedings, oz; to provide in
the URE ltself what rules shall be applicable to proceedings other than
court proceedings. Obviously the latter alternative 1s the more desirable.
It avoids two gets of rules of evidence; it allows t0 non-court proceedinge
the advantages of clarifying the law (which iz s major objective in adopt-
ing the UKE); it still permits a relsxation of certain rules of evidence
(1ike the hearsay exclusion) in informal proceedings. The latter alter-
native has been adopted in the prelimipary draft of the California law
Revision Commission regerding the article on privileges. "Proceeding” is
defined, for the purpose of that erticle, as "any action, hearing, inves-
tigation, inguest, or inquiry, whether comnducted by a court, administrative
agency, hearing officer, srbitrator, legislative body or any other person
anthorized by law to do 80, in which testimony can be compelled to be
given." In other words, the rules of privilege will apply to all proceed-
ings., Quite likely the hearsay rule will apply to court proceedings only.
or to a limited extent, 1n certailn other specifled proceedings. It is
aspumed thet if the URE is adopted, it will be adopted with most of the
modifications recommended by the California iaw Revision Cammission. Con-
sequently these comments will be directed primerily to the URE as modifiled
or reviged by the Commipeion's recommendations. The URE as reviged will
be referred to ae the RURE.

Following is a commentary, by sections or rules of the HURE, with
erphasis on provisions which make substantial changes in ;ﬁﬁstant.tve' aw
or which would have a greater effect upon public bodles, especially coun-

ties, than on private individuals or corporations. Since there is no
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assurance that the legislature would adopt any particular RURE rule rather
vhan the correspunding URE rule, reference will occasionally be made to the
URE.

22.3 IEFINITIONS
[Text of Rule omitted.)

The definition of proceedings is bread encugh, when combined with rule
22.5 to make the rules of privilege applicable to every conceivable type of
proceeding in which & person might be compelled to testify. Present California
law is uncertailn in this respect. Some privileges, such as the newsmen's
privilege, are made expressly applicable to "a court, the legislature, or any
administrative body," Government code section 11513 incorporates in admini-
strative proceedings conducted under the Administrative Procedure Act the
rules of privilege applicable to civil actions. The lawyer-client privilege
was recognized in a grand jury proceeding (considered not judieial in nature)
by a 1915 case, Quite likely the court would hold that the same rules of
privilege shculd be followed in all proceedings btut the RJIRE expressly makes
it so. Other changes in definitions from the URE are for the purpose of
making the languege more consigtent with Cslifornia'’s other code secticne -
like substituting "defendant" for "accused". The definitior section contains
ne important cha.née in substantive law.

22.5 SCOPE OF THE PRIVILEGES ARTICLE
[Text of Rule omitted.]

This rule was commented upon in the discussion of rule 22.3.

23 FPRIVILEGE OF DEFENDANT IN CRIMINAL ACTION
[Text of Rule omitted.]

This privilege no'b to be ca.lled at all as & witness ‘18 different from

LTy

Rule 25 which gives a witness the priv1lege not to test:l.fy regarding mabter-s
which would ineriminste him. The first paragraph is Just & restatement cf
present law. Probably the second paragraph 1s also, although there are no
ralifornia appellate cases in which the defendant was required to do more

than stand for ildentification.
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23.5 PRIVILFGE WOT TO TESTIFY AGATNST SPOUSE
[Text of Rule omitted.]

This section constitutes a major change in substantive law. There is
no such provision in the URE. This proposed section is & compromiee between
present Californise law and dropping the privilege altogether. The "privilega”
dealt with here is the dual privilege not to be called as a witness and not
to testify. The marital commnications privilege i1s an entirely different
matter and is contained in Rule 28. Present California law (C.C.P. 1881 (1)
& P.C. 1322) provides that a married person has a privilege, subject to certain
exceptione, not to have his spouse testify for or sgainst him in & civil or
criminal action to which he 1s a party. P.C. 1322 also gives his spouse a
privilege not to testify for or mgainst him in a criminal action.

The RURE abolisheg the right to refuse to testify for the cther. The
justification is eaid to be that refusal to testify for a spouse would pro-
bably be for mercenary or spiteful motives and could preclude access to
evidence which might save an innocent person from conviction.

The RURE alsc abolishes the right of a party to prevent his spouse fronm
testifying. The privilege not to testify is the witness's. An example was
glven of a man who murdered his wife's mother and sister and prd'bably would
bave murdered his wife if she hed not fled. The marital relationship was
thoroughly shattered; yet, under present California law, the defendant was
entitled to prevent his wife from testifyiag against him. The theory behind
the p_roposed change is that the spouse testifying can determine what effect
the testimony will have on the marriage relationship and can also determine
whether that relationship is worth saving. The party spouse would be too
concerned with the outcome of the action or proceeding to view the marriage
relationship objectively.
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hevervieless, the proposed change seems impractical for at least two
reasons. First, consider the case where the husband is a party and his
wife does not want to testify. If he wished, the husband may call her to
testify for him - and when he does, the other side can call her. Though the
privilege not to testify supposedly is the wife’s privilege, as & practical
matter the husband has the last word.

Second, consider the case where the wife does not wish to testify and
the husband also does not want her to testify. The opposing party calls the
wife to the stand. Already this is a viclation of her privilege, under para-
graph 2, but what can be done about 1t? The opposing perty commences her
examination, she asserts her privilege, but it is erroneously overruled.

The Judge orders her to answer the questions, and the wife complies. The
hisband hes no recourse sand no grounds for appesl. It was not his privilege
that was violated. Rule 40 of the URE provides: "A party may predicate
error on & ruling disallowing a claim of privilege only if he is the holder
of the privilege." The RURE omits this provision since it merely states the
existing California law which will remain in effect if Rule 40 1le not adopted.

There 1s a minor m .tter of clumsy wordlng. Frequently in the RURE there
is a positive statement followed by inconsistent statements. For example:
"{1) A married person has a privilege not to testify against the other
spouse in any proceeding except..-" (all extceptions purportedly covered by
subparagraphs a,b,c, and d}. (3) "A witness who testifies in an action or
proceeding with respect to a matter does not have the privilege under this
rule to disclose in such action or proceeding anything relevant to that

matter." "There is no privilege under this rule..." (under other circumsiances




(M

It is suggested that subdivision (1) be modified to provide "Subject to the

provisions of this rule, a merried person has a privilege...”

From the point of view of law enforcement officers, rule 23.5 is an
improvement over present California law, It permits the wife to testify
against the husbard when she wants to (assuming that the husbend is the
defendant), and it prevents violations of the wife's privilege (unintentional
or otherwise) from bveing reversible error by the defendant.

24 DEFINITION OF INCRIMINATION
[Text of Rule omitted]

The definitions themselves, apparently make only one change in the
substantive law. They make it clear that s matter is incriminating 1f it
subjects the witness to prosecution by the State of Californie or by the
United States. Paragrephs 2 and 3 meke it clear thet a matter is not incrim-
inating when the witnese has been granted immnity from conviction or when
the statute of limitetions has run-provided that he will be immune from con-
viction by both the United States and the State of California. The URE
rule 1s not explicit as to whether the witness must disclose other linke -
the chain of evidence in order to invoke the claim of privilege. The REURE
rule indicates that such disclosure 1s not necessary if other matters in
evidence or disclosed in argument, the implications of the question, or the
setting in which 1t ie asked convince the judge that the answer sought would

l
be incriminsting.

1 jiaw enforcement could be affected by the fact that the states would anot
be able t0 compel a witness to testify by granting immunity from prosecu-
tion by the state when the witness would be subject to prosecution by
the federal government.
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25 SELF-INCRIMINATION: EXCEPTICNS.
[Text of Rule amitted.]

This rule sets forth the basic provision against self-incrimination
contained in Artiele 1, section 13 of the California constitution. It then
containg exceptions, qualifications and explanations, most of which bave
been developed by cese law. Paragraph 1, states that in court proceeding

the judge may overrule the claim of privilege. (Rule 37.7 provides that no
person mey be held in cantempt for failure to disclose informetion claimed
to be privileged until a court hes determined that the matter is not privi-
leged).

Paragraphs 2, 3 end 4 can be best comsidered as & group. "{2) ¥o
person has the privilege to refuse to submit to examination for the purpcse
of discovering or recording his corporal features and other identifying
characteristics or his physical or mental condition. (3) No person has the
privilege to refuse to demonstrate his identifying characteristics such,
for example, his bhandwriting, the sound of his voilce and manner of speaking
or his mamuer of walking or running. (4) Ho person has the privilege to
refuse to furnish or permit the taking of samples of body fluids or substances
for analysis.”

These provisions are probably just a restatement of present law.
Wigmore believes that the right against self-incrimination merely meaps
the right not to bave an admission of gullt extracted from the accused‘s
own lips.

Does paregraph 4 violate the state or federal constitution? The ruling
in the Rochin case was nol based on the privilege sgainst self-incrimine~
tion; but on unlawful search and seizure. Consequently the right to take
a blood sample, a breath sample, or a urine sample stands on & different
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footing from the supposed right to pump ancther's stomach, and no comstitn
tional problems appear to be involved. (As partial authority for this

statement, see People v. Duronceley 48 C 23 766). There is a strong dicta

to the effect that a defendant could not be ccmpelled to cooperate in the
taking of a mental examination to determine his sanity* (or presumebly
sexual psycopathy). Whether these three paragraphs are s restatement or a
change of the present law they seem desirable, provided that court does not
declde that compulsion to submit to an examination of mental condition vio-
lates the defendant's constitutional rights.

Paragraphs 5 and 6 provide that when & person is a custodian or in
possession of evidence (nommally this would be books or records) which does
not belong to him, he cannot refuse to produce it on the ground of self-
incriminetion. This is supposed to be a codification of present case law,
although the npew law may be more far-reaching.

An example given in the study by the California Iaw Revision Commis-
gion is & follows: D 1s on trial, charged with larceny of a watch, the
property of A. The prosecution moves for an order reguiring D to produ~:
the watch for use as evidence against him. In support of the motion, the
prosecution has A testify that A owns the watch andrtha.t D stole 1t from A.
On the basis of this testimony, the court makes an order directing D to
produce the watch. D. has no privilege to refuse to produce the watch even

though it constitutes matier ineriminating him,

* People v. Strong 11k C.A. 522 {1931) states that if the defendant submits
to an examination, the action is purely voluntary. The suggestion is
that otherwise his constitutional right would he violated.
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Peregraph 7 states that the defendant may be cross-examined as to all
matters about which he was examined in chief. The URE would provide that
the defendant completely waives his privilege ageinst self-incrimination
by testifying atv all. Unlimited cross examination and automatic waiver
of the privilege were considered to be in violation 21 the California eonsti-
tution. Aside from constitutional problems, the RURE rule appears more
logical apd feir. It is a restatemsnt of present law

Paragraph 8 provides that witnesses othar than the defendant in a
eriminal action, upon walving or falling to assert the privilege aéainst
incrimination cannot suddenly assert it in the middlz of thelr testimony.
Once they heve testified regarding a matter when they could have clailmed the
privilege, they must answer all relevant questions pertaining to the matter.
Cross~examination would not be restricted to the matter testified to on
direct.

Whether the rule as a wheole restates the present law or modifies it
cannot be determined with certainty. It is difficult to see how it could
have any adverse effect upon public bodies or law enforcement.

26 LAWYER-CLIENT PRIVILEGE
[Text of Rule omitted]

For the most part, this rule codified the present case law. However,
the RURE makes the following important changes;

() The eavesdropper rule is changec. If the commnication was con-
fidential, no one can testify regarding the commmnication. In that respect
the attorney's secretary, the appralser or doctor consulted by the sttorney
on the client's behalf, and an ordinary eavesdropper are placed in the same
category. Opne Jjustification given for the change in the eavesdropper rule
(alsc applicable to other confidential commnications) is the development
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of electronic listening devices which make it more difficult than formerly
to prevent eavesdropping.

{b} Present law (C.C.P. 1881-2) makes it appear that the secretary,
clerk or stencgrapher of an attorney cannct be examined se to & confiden-
tial communication without the attorney’s permission. RURE makes it clear
that the privilege is the .P.]:i‘ﬂ']:"—‘-& and only the client can walve it. Fur-
thermore, if he does aive the privilege, the attorney cannot aseert it.

(¢) According to present law, it is generslly believed, that the
presence of a third party, other than one of the attorrney's employees, at
the consultation between the attorney and the client destroys the priviiege.
The RURE defines '‘tonfidential commuinication” in such a way as to allow the
presence of third persons who are present to further the interest of the
client in the consultation or who are reasonably necessary for the trans-
mission of the information or the accomplishment of the purpcse for which
the lawyer is consulted. This surely permits an expert to sit in or an
employee of the ciient who has factusl information at his diesposal. Would
this cover the neighbor women who so frequently accompanies the wife segek-
ing a divorce on her first trip to the attorney's office? Probably it
would. While the neighbor's primary purpcose is to lend morel support, she
mey serve a useful purpose by relating additional facts of her own knowledge
and offering to corroborate partions of the wife's testimony.

(d) Explicit provisicns are made as to who the holder of the privilege
is in case of guardianship, termination of guardianship, death, ete. Also
the privilege does not apply to an issue between parties who claim through
8 deceased client. Present law mgpkes no provision for the transfer of the

privilege, and in some circumetances (like death of client) it is doubtful
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whether anycne con walve the priviiege - even when no harm could result
from disclosing the information and when it could be crucial in determining
the rights of persons claiming through the deceased client.

{e) The lawyer-client privilege applies when the client reasonably
believes that the "lawyer" is licensed to practice law - regardless of
whether he 1s actuslly authorized to do so.

While these are several very importent changes in the RURE lawyer- client
priviiegej as well as a codification of present law, the changes a2li seem
desirable. Furthermore, with the possible exception of the controversiasl
change in the saveadronper rule, none would have an adverse effect upon
public bodies or law enforcement.

27 PHYSICIAN-PATIENT PRIVILEGE
[Text of Rule omitted.)

In many respects, the RURE rules on the physician-patient privilege are
similar to the rules on the lawyer-client privilege. For example, the defini-
tions of "confidential commmnication” and "holder of the privilege" are sub-
stantially the same. Botk rules treat the person ressonably believed to be
authorized to practice law or medicine on the same basis as a person actually
authorized. Both rules exclude the testimony of eavesdroppers. Both rules
meke the personal representative, rather than surviving spouse, children or
guardian of child»en, the holder of the privilege upon the death of the
patient, or the guardian or conservator when he is incompetent. This makes
it possible for somecne to walve the privilege when it is desirable to do so,
and when no privilege-holder is left {after estate is distributed and personal
representative discharged), the privilege expires. The RURE contalns a
sensible and desirable change over present law. When the doctor 1s required

by law to report informetion to & public official, to be made a public record,
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the privilege does not apply. It is more sensible to let the doctor testify
to a fact directly rather than to subpcens the public records, which the
very doctor or the stand mey have prepasred. Another difference from ths
lawyer-client privilege is that a plan to commit a crime or a tort is not
privileged on the theory that discussion of such matters with a doctor is
nelither customary nor required to obtaln treatment.

There are other minor changes. According to present law, a litigant
seeking to recover for personal injuries waives the privilege. The RURE
provides that in an action by & parent for injuries to & child, or in a
wrongful death action, the privilege again is waived: This provision causes
the same treatment in similar cases rather than having differsnt rasults
depending upon the plaintiff named.

For the most part, rule 27 is a restatement of present law. Other
than the change in the eavesdropper rule, it contains nothing objectionabie
to ecounties or law enforcement.

27.5 PSYCHOTHERAPTST-PATIENT PRIVILEGE
[Text of Rule cmitted.]

According to present law, there are two sets of rules applicable, depend-
ing upon whether the psychotherspist is a psychiatrist or a psychologist.
This is an arblitrary distinction since in both cases the treatment may be
exactly the same. The patient is urged to reveal his innermost thoughts
(possibly with drugs or hypnotism to overcome all inhibitloms), and his
willingness to do so is essential to successful treatment. The law now
gives the patient consulting a psychologlst the lawyer-client privilege which
is reascnably appropriate. However this has occasionally ceaused difficulty
when the psychologist's testimony was needed - for_example, in guardianship

proceedings or when the psychologist was appointed by the court for the
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purpose of examining the patient and testifying. Present law gives the
patient conmsulting a psychiatrist or other medical doctor only the physizian-
patient privilege, which is much too narrow. For example, the latter pri-
vilege does not apply in criminal proceedings. The RURE will give the patient
the same priviiege whether he is consulting s psychologist, a psychiatrist.

an ordinary medlical doctor or s perscn reasonably believed to be some kind

of medical doctor. provided that the consultation or examinatlon is for the

diagnosis or trestment of s mental or emotionsl condition. HNote that the
privilege does not exist merely because the patient reasonebly helleves the
psychotherapist was a psychologist when he ie, in fact, neither an M.D. nor
a psychologlet. This provision seems odd and inconsistent, but there is =
policy reason for this distinction. Many persons such as palm readers,
mindreaders, hypnotists, meta-physiciang, practitioners of unorthodox
religions, and marrisge ccunselors hold themselves cut to the public as
paychologists.

Conseguently, unless the patient believes the psychotherapist is a
medical doctor, he acts at his peril if he does not make certain that he is
a psychologiet, licensed under Chapter 6.6 of Division 2 of the Business and
Professions Code. It 1s not the policy of the law tc encourage a confidential
relationship between a patient and a gquack, and there would be many practical
problems if the privilege were to exist merely beceuse the patient thought
that he was consulting a psychologist.

The psychotherapist-patient privilege given by the RURE is quite similar
to the lawyer~client privilege. The provisions regarding the holder of the
privilege, eavesdropping, what a confidential communication consists of, etc.
are substantially the same. The exceptions to the privilege follow similar
lines but there are additional exceptions resulting from the different

pature of the relationship.




(f) 1In an action brought by or on behalf of the pestient in which the
patient seeks to establish his competence.

(g) In any action or proceeding, including an action brought under
gectior 376 or 377 of the Code of Civil Procedure, in which an issue con-
cerning the mental or emotlonal condition of the patient hss been tendered
by the patieat or eny party cleiming through or under the patient or claim-
ing as a beneficlaiy of the patient through a contract to which the patlent
is or was a party.

(k) If the psychotherapist is appointed to act as psychotherspist
for the patient by order of a court.

{1) As to any informetion which the psychotherapist or the patient
is required to report to a public official or as to information required
toc be recorded in e public office unless the statute, charter, ordisance,
administrative regulation or other provision requiring the report or recora
specifically provicdes that the information shall not be disclosed.

(3} As to evidence offered by the defendant im a criminsl action or

)

proceeding.
Sub-paragraphe (), {g), (k) and (i) are self-explanatory., It would

seem that {f) is superfhrus since such a proceeding would fall under cat-
egory (g). The purpose for sub-paragraph (j) is one that might easily be
overlooked from a casual resding. The patient can waive the privilege, so
{3) would not be necessary to authorize the defendant to call his own psycho-
therapist a8 a witness. The purpose is to allow a defendant other than the
patient to do so. If D is being tried for the murder of X, D may call P,

8 peychotherapist, and force him to testify that A admitted to him that he,

A, killed X. At least that is the justification given with the preliminar;
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draft of the FURE. The theory is that P's testimony will be admissible

under the new hearsay rules (63-i0) a declaration against penal interest.
QUERY: Would this really be 2 declaration against penal interest? Would

it subject him to criminal liability or make him an object of hatred,

ridicule or socisl disapproval in the commmnity? The fact that the declar-
ation would be confidentiel end could not be used aginst A would seem to
prevent such a declaration from falling within this exception to hearsay
rmle- A, could make such a statenent as a favor to D &t no riek to him-

gelf. A, could not he cross-examined, since P is the wiitness, nor could

A be compelled to testify becaussz of the privilege sgeinst self-incrimination.
This would be an extramely unrsliable type of hearsay. It would encourage
coillusion and dishonesty. Such testimony might create s reasomable doubt in
jurors' minds regarding the guilt of D. Since paragraph (J) does not, itself,
make such . « . - « - + « . + « . . s evidence admissible over & hearsay
objection, thie subparagraph might be considered innocuous and disregarded.
However, since its purpose is to permit such testimony, as indicated by the
preliminary draft, a court might be persuaded to take the same view on the
hearsay objection as the law Revision Commission. Therefore, it is desirable
4tc have J) eiiminated from the proposed rules. Otherwise rule 27.5 contains

nouiaing shjsetionable to countles or law enforcement.
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28 MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUWICATICNS
[Text of Rule cmitted. ]

The same new provision for excluding the testimony of eavesdroppers is
contained in this rule as elsewhere in this chapter. The provisions regard-
ing "holder of the privilege" are much less elaborate than under the lawyer-
client. physiclan-patient, or psychotherapist-patient privilege and the
privilege of each spouse terminates upon his death. The URE provided that
the privilege would terminate upon the dissolution of the marriage, but the
RURE changed the proposed rule to meke it the same as present California law.

An important change from present law is that C.C.P. 1881 gives the
privilege only to the non-testifying spouse. The wording is "Nor can either...
be, without the consent of the other, examined as to any communication...”
The ritness spouse has no privilege to refuse to testify.l The RURE gives
the privilege mgainst diselosure to both spouses.2

The URE rule, giving the privilege only to the spouse vho transmitted
the communication was not followed in the RURE. The RURE follows present
California lav in this respect, and it is more logical. If the husband could
only object to the admission of his own statements, but could not prevent the
admission of his wife's statements, his half of the conversation could coften

be inferred.

1 At lesst that is the situation where the non-testifying spouse is a party
and could be deemed to have given his consent by failure to cbject. &
literal reading would indicate that when the wiiness's spouse was not
pregent in court to give his consent, or had not previously given his ron-
gsent to disclosure, the privilege could not be waived by the witness.

2 Ilso it is clear under the RURE that when W is a witness and W's spouse is
not a party and does not c¢laim the privilege, W may either waive or assert
the privilege.
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2(2). (v) and (e) are restatcrents of existing lav. The exception for
litigation between spouses 2(d) is recogrnized under existing law, but the
RURLE extend the exception to similar cases where one of the spouses is dead
and the litigation is between his successor and the surviving spouse. 2ie)
and 2(f} are restatements of present law.

2{(g) seems to introduce an inconsistency. Both spouses are supposed to
have the privilege not to testify regarding confldential communications; yet
this provision forces the witness spouse to testify at the will of the party
gpouse. The substance of Rule 28 is that if the pariy spouse desires that
the testimony be admitted, it will be admitted. This inconsistency is similar
tc the inconsisteney contained in Rule 23.5 (privilege not to testify against
spouse ). The former rule purportedly gave the privilege not to testify to
the witness spouse, but re could be compelled to testify by the party spouss.
Ir. other words the difference between the two rules is as follows: In both
cases the witness spouse is supposed to have a privilege not to testify {or
not to testify regarding certain matters). Under Rule 23.5 the witness spouse
cannot be prevented from testifying if he wishes; under Rule 28 the party
spouse can prevent the witness spouse from testifying {regarding confideniial
communications)}. In either case, if the party spouse wants the testimony,
he can compel that it be given.

Sub-paragraph {h) restates present law. When the marital confidence is
breached by e spouse, it is lost - at least partially lost. When & spouse
t=lls arother whal was said in confidence, thils other person cannoct be
prevented from testifying - assuming that there is no objection on the ground
of hearsay. The Learsay objection would not apply, of course, when the
tattle-tale spouse was & party or vhen an eavesdropper was listening to the
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confidential conversation itself with the knowledge or consent of gne of the
spouses.

Paragraph 2{g) of this rule is objectionable for the same reason that
paragraph b of Rule 23.5 is objectionable. However neither paragreph 2(g)
nor any other part of Rule 28 is likely to have any adverse effect upon
ecounties or lav enforcement.

28.5 CONFIDENTIAL COMMUNICATIONS: BURDEN OF FROCF
[Text of Rule omitted.]

The rationale for this rule is that if the burden of proof were on the
person claiming the privilege, in many cases he would be compelled to reveal
the subject metter of the communication in order to establish his right to
the privilege. Whether cor not this is the present rule of law in California
(and the Law Revision Cormission apparently is in doubt about this), 1t seems
desirable.

QUERY: Is there a conflict hetween.proposal and the policy to admit
all relevant evidence in ascertaining the truth?

23 PRIEST-PENITENT PRIVILEGE
{Text of Rule omitted]

The only proposed change from present law 1s that the priest, as well as
the penitent,; is given the privilege not to testify regarding‘the penitential
communication. This rule ailso provides that the penitent himself canmot be
compelled to disclose the penitential communication, while C.C.P. 1881-3
merely provides that the priest cannot be examined without the consent of
the penitent. However there 1s 1ittle doubt that if the cases were to be
decicded under present law, the court would hold that the penitent could not

be forced to disclose the penitential communication. This result has been
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censistently reached by the courts when other privilepges have been asserted.

This rule should have no effect upon counties or lav enforcement.

30 RELIGICUS BELIEF
The URE rule provided: "Lvery person has a privilege to refuse to dis-
close his theclogical opinion or religious belief unless his adherence or
non-adherence to such an opinion or belief is material to an issue in the
action other than that of his credibility as & witness." The rule has been

entirely eliminated in the FURE because in People +v. Copsey, 71 C 548 (1887)

the Supreme Court held that evidence of a witness's religious belief (or
lack of it) was incompetent for impeachment purposes. Since the URE rule
woulC give the witness a privilege only when his credibility as a witness was
an issue, and since present law states that his religicus helief is incom-
petent anyway, even without a privilege, this rule was deepned unnecessary.
31 POLITICAL VCTE
[Text of Rule omitted.]
This rule simply codifies present law.
32 TRADE SECRET
[Text of Rule omitted. ]

No statute and no case have explicitly recognizced the trade secret
privilege in Califcornia. However dicta has hinted that it exists, and
indirect recognition of the privilege is afforded by C.C.P. 2019 which provides
that in discovery procesdings the court may make protective orders prohikiting
inquiry intoc "secret processes, developments or research." The case, which
by dicta, suggested that the privilege exists, overruled the privilege because

of plaintiff's need for the information to =stablish his case. (Watson v
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Superior Court 66 CA 275). 8o if the privilege is now reccgnized, it is
23 £ )

subject to the exception about concealing a fraud or working an injustice.
Yith this exception, the rule seems rather innocuocus. In all probability,

it does not change the present law.

33 ©SECEET {F STATE
The URE rule regarding federal secrets (military secrets or secrets
relating to internaticnal relations or national security) has not been
adopted by the RURE. OSuch secrets are adequately protected by federal law,
which would prevaill over any state laws whose coverane was less broad.
3 OFFICIAL INFORMATICH
[Text of Rule cmitted. ]
Several changes have been made as ccmpared to the URE rule in an attempt
to make the rule a restatement of present California law. The URE gave the
privilege of non-disclosure to any witness, and furthermore such evidence

would be inadmissible. Thus, if a private litigent cobtained knowledge of

official information, he could refuse to disclose it even if the public
entity did not wish to¢ claim the privilege. The justification for such a
rule is that the public entity might not be represented at the hearing and
would have no opportunity to claim the privilege. Furthermore, the provision
meking such evidence inadmissible would give the party copposing disclosure a
basis for appeal, thereby inducing the perty seeking disclosure and the judge
to be exceptionally careful so as not to risk prejudicial error. The general
prineciple is that a litigant cannoi complain if another's claim of privilege
is erronecusly overruled even though it is the litigant who is adversely

affected by the disclosure.

-20-
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That is the principle necesserily adepted by the RURE rule, which does
not make the evidence inadmissible. EHowever, Rule 36.5 states that the judge
shall exclude, on his own mction, privileged informetion when the person
entitled to the privilege is neither party nor witness - unless such perscn
authorizes disclosure. The protection given by Rule 34 in conjuncticn with
Rule 36.5 is much less complete than the protection given by the URE. Anothar
difference is that if a person acquires official information by unauthorized
means. no one has the privilege to withhold it. The raticnale is that once
the secret 1s lost, there is no purpose in trying to protect it. Nevertheless
a situation might exist where both the witnese and the public entity would
desire to keep the official information secret, and there should be a way to
rrevent the widening of the leak,

Paragraph 2 provides that the privilege sgainst disclosure sutomatically
exists when disclosure is forbidden by an Act of Conpress or a statute cf this
state, but in other cases, the judge has a discretion. He must weigh the
public interest served by a non-disclosure against the interest of Jjustice
served by disclosure. The judge has considerable discretion in the latter
case, but it is difficuit to imagine any cther way of handling the problem.

Paragraph 3 provides that in a criminal proceeding when the public entity
asserts its privilege of non-disclosure, the judge shall make an crder or

inding of fact adverse to the people of the State upon any issue to which
the privileged information is material, OScre provisioh of this type is
needed "gince the government which prosecutes an accused also has the duty to
see that Justice is done, it 1s unconseionable to allow it to undertake
prosecution and then invoke its govermmental privilege to deprive the accused

of anything which might e material to his defense.” (United States v
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Reynolds 345 US1) However, this provisicon goes too far. If this disclosure
is forbidden by law, why should the state be penalized?

The situation is different from the case of an informer where the state
can waive the privilege if it wishes, depending upon the importance of
cbtaining the conviction as compared to losing the future usefulness of the ;
informer. A proposed mrndification is as follows: Take Rule 2A out of
paragrapn 2 anf change It to provide: "Bvidence shall be inadmissible when
disclosure is forbidden by an Act of Ccongress of the United States or a
statute of this State." Paragraph 3 would read: "If....the state....
refuses to disclose...on the ground that it is privileged under the provi-

" In other words, information, disclosure of which

sions of paragraph 2...
state or federal law prohibits, would be inadmissible, and the public entity
would not have to claim a privilepge. Rule 3, pertaining to findings or

rulings favorable to the defendant would only apply to cases in which the

public entity had an option and elected to claim the privilege. Rule 34, as

it now stands, wouid interfere with law enforcement and would constitute a
temptetion on the part of a public entity to vioclate the law regarding dis-

closure in order to aveid a miscarriage of Jjustice., TFurthermore this rule

prodably goes further than present law in giving a criminal defendant a type

of wrindfall.

35 COMMUNICATIONS TO GRAID JURY
This provision of the URE has been omitted from the RURE, primarily
because the URE rule gives protection to ritnesses other then grand jurors.
36 IDENTITY OF INFORMER
[Text of Rule cmitted.]
This rule is practically the same as Rule 34 concerning official informa-

tion. Provisicn ig made that when the privilege is invoked against a
-22.




defendant in a criminal case, he shall have all issues material to the
matter not discloged determined in his favor. BSuch a provision is logical
here. This rule is intended to be a restatement of present law, and it

snould have ng adverse effect upon counties or law enforcement.

36.5 CLAIM OF PRIVILECGE BY JUDGE
[Text of Rule omitted.]

This rule does not appear in the URE but is supposed to be declarative
of existing low. The objection to this rule is that it dces not state what
the consequences will be when the Jjudge fails tc exclude such evidence. Can
the party against whom it is admitted claim error? (3ee discussion of Rule
23.5). Or is this a rule with no teeth in it - a rule suthorizing the judge
to exclude evidence but giving no one an effective remedy if the evidence
is admitted? It 1s suggested that the rule state either that such evidence
is inadmissible or that the judge has & discretion to exclude it, and an

abuse of discretion shall be constituted error against the person requesting

its exclusion.

37 WAIVER OF PRIVILEGE
[Text of Rule omitted. ]

URE Rule 37 applies to all privileges. RURE makes them applicable only
to Rules 26 through 29. Rule 32 (Trade Secrets) has no waiver provision on
the theory that once the "secret" is made known, it is no longer a gecret.
The other rules contain their own waiver provisions. Whatever changes in
the URE which have been made by the Law Revision Commission were for the
purpose of meking the RURE a restatement of existing law. It seems logical
that diszlosure of privileged information to one's spouse, lawyer, priest.

ete. should not be a waiver of the privilege. Faragraph 3 states this
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rrinciple explicitly, although the courts would prcobably reach the same
result in the absence of this provision. The same is true of paragréph L.
that the court would probably reach the same result without it. This rule
is of interest, not because it chanzes the law, but Lecause it failed to

adopt many of the provisions contained in the URE.

37.5 RULING ON CLAIM OF PRIVILEGE
[Text of Rule omitted. ]

This rule does not appesr in the URE. It is self-explanatory and is
probably desirable. Although the draft of the law commission does not so
indicate, it appears to be a departure from California law in allowing
certain metters in an adversary proceeding to be communicated to the judge
by a witness {quite likely accompanied by the attorney) from one side out
of the hearing and presence of the other side. Does this viclate a funda-
mental right, at least in criminal cases, by not allowving the "presence"
of a party at all stages of the proceedings and the right to confront

witnesses against him?

37.7 RULING UPCN PRIVILLGED COMMUNICATICNS IN NONJUDICIAL
PRCCEEDINGS
[Text of Rule cmitted.]

The rationale for this rule 1s that nonjudicial proceedings are often
conducted by persons untrained in law. The comnission's comments state that
this rule dces not apply to anybody - such as the Public Utilities Commission -
that hes consvitutional power to impose punishment for contempt. Whether or

not it is & restatement of present law, the law seems desirable.

38 ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED
[Text of Rule omitted.]

The negative implication is that such evidence is admissible againse

anycne except the holder of the privilege. In most cases, that is a
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desirable principle. However critical comments have Dbeen made with regard to
various sections where the witness rather than the party, is given a privilege
and it would appear that the party vould have no remedy in case of an
erronecus ruling. The best example is the situstion where one spouge is
coppelled to testify against the other. In this and other cases, the party
has a legitimate iInterest in prohibiting disclosure, but the privilege is
given to the witness for policy reasons. If the witness walves the privilege,
the party has no right to object, but when the witness agserts the privilege
and is nevertheless required to disclose information, il seems rather unfair
to the party. A4lso it was suggested that & party bLe given a right to exclude
privileged information when the holder of the privilege is not present at the
proceeding to assert the privilege; Present rules allow (perhaps require)

the judge to exclude it, but if the judge fails to do his duty, the party
apparently has no remedy. Degpite these comments, there is not cbjection

to Rule 38 by itself. It is really the other rules :that ought to be changed,

to create exceptions to the general principle set forth in Rule 36.

32 REFERENCE TO EXERCISE OF PRIVILEGES
[Text of Rule omitted. ]

The rule distinguishes between the exercise of a privilege and failure
to preduce evidence. In some cases it might be necessary for a party to
waive a privilege in order to explain or deny testimony produced by the
other party. HNeverthless it is not the exercise of the privilege which
mey be commented upon but merely the party's failure to explain or deny
unfavorable evidence. The URE rule said nothing avout the right to comment

on failure to explain or deny evidence, and perhaps such a provision is

unnecessary. However, without such a provision, it ndight be inferred that
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the rignt to comment did not exist,  and this provision removes any doubts.

L)  EFFECT OF ERRCR IN GVIRRULING CLAIM OF PRIVILEGE
The URE rule provided: "A party may predicate error on a ruling dis-
alloving a claim of privilege only if he is the holder of the privilege."
This rule has been cmitted from the RURE on the ground that it is not a
ruile of evidence and only states the existing law which will remain in

effect anyway.

[NEWSMEN'S PRIVILEGE]

The newsmen's privilege has been omitted from the RURE. This changes
present law since the newsmen's privilege was extremely broad, applying to
the Legislature or any administrative proceeding as well as a court. A
majority of states 4o not have a newsmen’s privilege, and it is usually not
as broad as California’s many legal scholars think that it is not justified.
Also, there is a problem vhere to stop. Should the privilege of Time and
Nevsweek be different from that of a newspaper? Should a company newspaper
be treated the same as a newspaper of general circulation? Where should
the line be drawn?

Certainly the proposed change will not have an adverse effect upon

counties or law enforcement.

¥  Except in criminal cases, in which the right to comment is given by +he
State Constitution.
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Memo 63- 57
EXHIBIT VIIT.

Office of the Attorney General
Department of Justice

Iivrary and Courts Building, Sacramento 14

November 29, 1963

California Iaw Revision Commission
School of law

Stanford University

Stanford, California

Attention; John H. Debfoully
Executlve Secretary

Dear Mr. DeMoully:

We have received your letter of November 15, 1963, requesting our
comments with relation to the preliminary draft of a tentative recommenda-
tion relating to the Privileges Article of the Uniform FPules of Evidence.

We regret that due to the extremely heavy calendar of the criminsl
divieions of this office, we have been unable to complete an examination
of this material end will he unable to forward you our comments by Decem-
ber 1st, but will endeavor to 'do it as soon as the court commitments. will
permit us.

Yours very truly,

STANLEY MOSK
Attorney General

DORIS H. MAIER
Asgistant Attorney General
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LETTER OF TRANSMITTAL

To His Excellency, Edmund G. Irowm
Governor of California
and to the Legislaturc of California

The California Law Revision Commission was cirected. bty Resolution
Chapter k2 of the Statutes of 1556 to make a study "to determine whether
the lav of evidence should be revised to conform to the Uniform Rules of
Evidence drafted by the National Conference of Cormissioners on Unifornm
State Laws and approved by it gt its 1953 annual conference.”

The Commission herewith submits e preliminary report containing its
tentative recommendation concerning Article V (Privileges) of the Uniform
Rules of Evidence and the research study relating therete. This report
is one In a series of reports belng prepared by the Commission, each
repary covering a different portion of the Unmiform Rules of Zvidence.

T:e major portion of the research study was prepared by the
Comrpission's research consulcsui, Professor Joumes H. Cusdbourn of
she  darvard Law School. C(nly the tentative zcommendation (as
listinguisied from the researc. study) expresses tue views of the ~
(onriission.

In preparing this report, the Commission considered the views of =
Specisl Committee of the State Bar appeinted to study the Uniform Rulos
of Evidence.

This preliminary report is submitted at this time so that intercsted
persons will have an opportunity to study the tentative recommendation
and give the Commisslon the bonefit of their comments and eriticisms.
These comments and ecriticisms will be considered by the Commission in
formulating its final recommendation. Communications should be addressed
to the California Law Revision Commission, Scuool of Lew, Stanford
University, Stanford, Celifc::iz,

Respectfully submitted,

HERMAN F. SELVIN
Chairmen

December 1963




TENTATIVE RECOMMENDATION OF THE CALTFCRHWIA

LAW REVISION COMMISSION

Relating to
THE UJIFrORM RULES COF EVIDENCE

Article V. Privileges

BACKGRCUND

The Uniform Rules of Evidence (hereinafter someiimes designated as the "URE"
werc promulgated by the Fationel Conference of Commissioners on Uniform State
Laws in 1953.l In 1956 the Legislature directed the law Revision
Cormission to make a study to deterwmine whether the Uniform Rules of Evidence
should be enacted in this State.

The tentative recommendation of the Commission on Ariicle V of the
Uniforn Kules of Evidence is set forth herein., This artiecle, consisting

of Rules 23 through 40, relates to privileges.

The word "privileges,"”

within the meaning of futicle V of the URE and

this tentative recommendaticn, refers to the exempiicns which are granted by

latw from the general duty of all persons to give evidence vhen reduired to do
so. 4 privilece may take the form of (1) on exemption from the duty to
testify--as in the case of the defendsnt's privilege in a criminal action;

or (2) an exempiion from the duty to testify ebout certain specific matters-.

as :n the case of the privilege thal every person has o refuse to testify about

AN

incriminating matters; or {3} a rizbi to keep ancther person from testifying

I A pamphlet containing the Uniform Rules of Evidence may be obtained from
the Hational Conference of Commissioners on Uniform 3tate Laws, 1155 Bast -
Sixtieth Street, Chicago 37, Illinocis. The price of the pamphlet is 30
cents. The Lawv Revision Comuission deoes not have coples of this pamphlet
evailable for distribution.
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concerning certain matters--such as the privilege of o client to prevent
his lawyer from revealing the client's confidential ccrxmmnications.

Eecause privileges operate to withhold relevant information, they
necessarily handicap the court or jury in its effort to reach s just result.
Nevertheless, courts and legislatures have determined from time to time that
1t is so important to keep certain informetion confidential that the needs
of justice should be sacrificed to that end. The investigation of truth
and the dispensation of justice, however, demand restricting the privileges
that are granted within the narrowest ;imits required by the purposes they
serve; every step beyond these limits provides an obstacle to the administra-
tion of Jjustice. On the other hand, when it is necessary to grant a
privilepe, the privilege granted must be broad enough to accomplish its
purpose=-=-it must not be subject to exceptions that strike at the very
interest the privilege is created to protect.

Much of California’s exlsting statutory law in regard to privileges is
found in Section 1881 of the Code of Civil Procedure. This section sets
forth the privileges arising out of the relationship of husband and wife,
attorney and client, clergyman and confessor, and physiclan and patient. The
section nls¢ sets forth the newsman's priviiege with respect to his sources of
information and the public officer's privilege in regard to confidential govern-
mental information. Some of the remaining Californla lawv concerning privilege?
is found in the Constitution and in statutes scattered throughout the codes.

The statutory and constitutiopal provisions relating to privileges are

incomplete and defective. Much of the law can be found only in judieial decisions.

T

For example, the existing statutes make no mention of the many exceptioms that.
exist to the lawyer-client privilege. Whether a particular exception exists
in California can be determined in some instances only after hours of

“p-




rainsiaking research ; in ¢lther instonces, it cannot Le determined at all for
the case law on the subject is incorplete. Even in ihose areas covered by
staiuwte, vhe statutory language 1s frequently imprecise and eonfusing.
with
lioreaver, the existing lav is in some iastanc:s ous of harmony/modern
exfisiiil;

conditions. por example, the}@rivileges hove not protected against testimony
vy cuvecdroppers because in an earlier day an irdividual could be expected to
take precoutions agalnsgt cthers overhenring hils confidenticl commnicctions.
With the developuent of eleetronic methods- of eavesdropping, however, he can no
longer assume that a few simple precautions will prevent others from over-
acoring his statements and, hence, consideration ziiculd Te given to extending

some privileges to rrotect against this danger. Thea, too, existing law has

nct recognized the problems peculiar to the psychiatrist-patient relationshin

Y

alx? the need for protecting the confidential communications made in the course

of chait relationship.

REVISICN OF URE ARTICLE V

The Commission tentatively recommends that URE Artieie V, revised as

2

nercinafter inllicutud, be cnacted iy Cglifornic. The substitution

of cdetalled statutory rules relatiﬁg to privileges for the existing statutory
and court-made rules weould eliminate mmuch of the uncertainty that now exists,
In the formulaticn of these detailed rules, anachronisms may be eliminated
from the California law and the law may be brought into harmony with modern

cencitions.

The final recommendation cf the Commission will indicaie the aprropriate
code section numbers to be assigned to the rules as revised by the
Commission.




M though the Commission approves the general format of the rules on
privilege contained in URE Article V, the Commission has concluded that
many changes should be made in the rules. In some cases the suggested
changes go only t0 language. FPor exarple, in some instances, different
language 1s used in different URE rules when, apparently, the same meaning
is intended in the rules. The Commission has eliminated these unnecessary
differences in order to assure uniformity of interpretation. In other cases,
however, the changes proposed reflect a @ifferent point of view on matters
of substance from that taken by the Commissioners on Uniform State Laws.

In virtuelly all such instances, the rule proposed by the Commission provides
a broader privilege than that proposed by the Commissioners on Uniform
State ILaws. In some vases, the tentative recommendation also provides a
broader privilege than that provided by existing Californic law.

In the material that follows, the text of each rule proposed by the
Commissicners on Uniform State Laws 1is set forth and the amendments
tentotively recommended by the Caﬁmission are shown in strikeout and
italics. Where langunge has merely been shifted from one part of a rule
to another, however, the change has not been shown in sirikeout and italics;
only language changes are so indicated. The text of seversl additional
rules tentatively recommended by the Commission but not ineluded in the URE
is shown in 1talics. Each rile is followed by & comment setting forth the
major considerations that influenced the Commission i regomendibg
imporosd substentive changes in the wle or in the corresponding. Calif-
prniz I~:. For a deballed analysis of the various URL rules and the California

lav welating to privileges, see the research study Desyinning on page 301,
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RULE 22.3 - DEFINITIONS

Ag uged in this article:

(1) "Civil proceeding” means eny proceeding except a criminal proceeding.

{(2) "Criminal proceeding” means an action or proceeding brought in a

court by the people of the State of California, and initiated by complaint,

indictment, information, or accusaticn, either to delermine whether a person
7y 3 ) F

has committed s public offense and should be punisghed therefor or to determine

whether a civil officer should be removed fraom office for wilful or corrupt

misconcuct, and includes any court proceeding ancillary thereto.

(3) "Disciplinary proceeding” means a proceeding brought by a public

entity to fdetermine whether a right, authority, license, or privilege,

including the right or privilege to be employed by the public entity, should

be revcked, suspended, terminated, limited, or conditicned, but does not

ineclude g criminal proceeding.

(4) “Presiding officer" means the person authorized to rule on a

claim of privilege in the proceeding in which the claim is made.

5) "Proceeding" means action, hearing, investigation, inguest, or
g 2 2 Ly 2

inquiry (whether conducted by a court, administrative agency, hearing officer,

arbitrator, legislative body, or any other person authorized by law to do s0)

in which, pursuant to law, testimony can be compelled to be given.

(6) "Public employee' means an officer or employee of a public entity.

(7) "Public entity"” means the United States, this State, or any public

entity in this State.

{8) "Public entity in this State"” means the Regents of the University

of California, & county, ecity, district, public authority, public_ggency, or

other political subdivision or public corporation in this State.

=5
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COFMENT

Because the revised privileges article applies in all proceedings of
any kind in which testimony can be ccmpelled by law to be given (see Revised
Rule 22.5 and the Comment thereto), it is necessary to use terms that do not
appear in the URE rules. These terms are defined in this rule. Certain
terms used in cormnection with but cne rule are defined in the rule using
the term. Most of the definitions esre self explanatory, but four of them
deserve comment.

"Criminal proceeding.” The definition of "eriminal proceeding" closely

follows the definition in Penal Code Section 683. The definition is
broadened, however, so that it includes a proceeding by accusation for the
removal of a public officer under Government Code Section 3060 et seq. The
definition also includes ancillary proceedings, such as writ proceedings to
test the sufficiency of the evidence underlying an indictment or information
or to attack & judgment of conviction. These proceedings are included in
the definition so that the rules of privilege in such proceedings wili be
the same as they are in the criminel action itself.

"Diseiplinery proceeding." The definition of "disciplinary proceeding"

follows the definition of the kind of proceeding initiated by aceusation in
Government Code Section 11503. The definition has been modified to make it
clegr that it covers not only license revocation and suspension proceedings,
but also personnel diseiplinary proceedings.

"Presiding officer." "Presiding officer"” is defined so¢ that reference

may be made to the person who meskes rulings on gquestions of privilege in

nonjudicial proceedings. The term includes arbitrators, hearing officers,

-6~
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referees, and any other person who iz authorized to make rulings on claims
of privilege. It, of course, inciudes the judge or other person presiding
In a judicial proceeding.

"Proceeding."” '"Proceeding" is defined to mean zll proceedings of

whatever kind in whiech testimony can te compeiled by lewr to be given. It
includes civil and criminel actions end proceedings, administrative |
proceedings, legislative hearings, grand jury proceedings, corcmers'
inguests, arbitration proceedings, and any other kind of proceeding in
vwhich a person can be compelled by law to appear and give evidence., The
definition is broad because a question of privilege can arise in any
situation where a person can be compelled to testify.

Generally speaking, a person’s duty to testify in a particular proceed-
ing arises by reason of the issuance of a subpoens by any of the numerous
agencles, commissions, departments, and persons authorized to issue sub-
poenas for a variety of purposes. Compliance with a subpoena, or, in other
words, the legal compulsion of testimony, may be accomplished by several means.
By far the most common means is the contempt power. The power to hold a
recalcitrant witnees in contempt may be exercised directly by some autheorities,
such as courts, certain constituticnally authorized administrative bodies, and-
the legislature when in session, while other authorities exercise this power
only indirectly by appeal to the courts. For other nmeans, see, e.8.,
Government Code Section 27500 (making it a misdemeanor to fail "wilfully and
withcut reasonable excuse' to attend and testify at an inquest in response to

s subpoena issued by a coroner); Priestly v. Superior Court, 50 Cal.2d 812,

330 P.2a 39 (1958), and People v. McShaan, 50 Cal.2d 802, 330 P.2d 33 (1958)

{enforcing the duty to testify by making an adverse crder or finding of fact

against the offending party, including dismissal cof the action).

-7-
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RULE 22.5. SCCPFE OF THE FRIVILEGES ARTICLE
Zxcept as otherwiss provided by statulz, the provisions of this erticle

2pply in all yproceedings.

COMMENT

The URE rules as proposed are gpplicable crly o cowt proceedings. They arc
not appliceble in other kinds of proccedings. The URE rules are so limited
partly because they are designed for adoption by courts under their rulemaking
authority; as well as by legislation,and there would be & questiocn whether the
Eourta couwld dmpose their rules on other hodies. See UNIFORM RULE 2 and the
Comment thereto.

lipst rules of evidence are designed for use in
courts. Generally, their purpose is 1o keep unrelia®lc or prejudicial evidence from
teinz presented to a trier of fact vwho is not trained to sifi the reliable
fror: tne wareliable. Privilege rules, hovwever, are different from other
rules of evidence. Privileges are grented for reasons of policy unrelated to
the reliability of the information that is protectcl by the privilege. As
a matter of fact, privileges have a practical effect only vhen the privileged
inforuation is relevant to the issues in g pending proceeding.

Privileges are granted becausc it is necessary to permit some information
to be kept confidential in order fto carry out certain scocially desirsble peolicies.
Thus, for exampl%'it'is importans vo.the attorney-clicnt elationship or
tne marival relationship that confidential communications made in the
course of such relationships be kept confidential; aud, to protect such
relationships, a privilege to prevent disclosure of such cormunications is

granted.

-8- s
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If confidentiality is %o be eifectively proiected by a privilege,
the privilegze must be recognized in proceedings other then judicial
proceedings. The protection afforded by a privilege would be illusory if
& court were the only place where the privilege could te invcked. Every
officer with power to issue subpoenas for investigative purposes, every
administrative agency, every local governing board, and many more persons
could pry into the protected information if the privilege rules were
applicable cnly in judieciel proceedings.

Therefore, the policy underlying the privilege rules requires their
recomition in all proceedings of any nature in vhich testimony can be com-
pelled by law to be given. Revised Rule 22.5 makes the privilege rules
applicable to all such proceedings. In this respect, It follows the
precedent set in New Jersey when revised URE privilese rules were enacted.
See N.J. Laws 1960, Ch. 52, p. 452 (N.J. REV. STAT. 8§ 2A:84A-1 to 2A:8ua-h9),

Thether Revised Rule 22.5 is declarative of existing law is uncertain.
No Califoranla case has decided the question whether the existing judicially
recognized privileges are applicable in nonjudieial proceedings. By statute,
howvever, they have been made applicable in all adjudicatory proceedings
conducted under the terms of the Administrative Procedure Act. GOVT. CODE
§ 11513. And the reported decisions indicate that, as a genersl

rule, privileges are assumed to be applicable in nonjudicial proceedings.

See, e,g., Ex parte McDonough, 170 Cal. 230, 149 Pac., 566 (1915); In re Brunms,

15 Cel. App.2d 1, 58 P.2d 1318 (1936); Board of Educ. v. Wilkinson, 125 Cal.

App.2d 100, 270 P.2d 82 (1954); McKnew v. Superlor Court, 23 Cal.2d 58, 1h2

P.2d 1 {1943). Thus, Revised Rule 22.5 appears to be feclarative of existing
practice, but there is no autherity as to whether it is declarative of exist-
ing law. Its enactment will remove any existing uncertainiy concerning the
right to claim & privilege in a2 nonjudiciel proceeding.

-




RULE 23. PRIVILEGE CF DEFENDANT IN CRIMINAL ACTION

(1) [Evexy-person-hes ] A deferdant in [ ] a criminal L%Qgi@ﬁ]
proceeding [im-vhizh-ke-is-an-acsused ] has a privilege not to be called as
a witness and not to testify.

{(2) [Am-aceused-in-a-erimiral-pesion-hos-E-srivilege-io-prevens-kis
speuge-from-tesilfying-in-suck-aesion-with-recneet-to-any-eccafidernsial
<oErMAieasion-hed-er-pede-betioer-tken-while-shey-vwere-huskazd-asnd-vifa,
exeepiing-only-£a)-in-an-aetion~in-vhiek-the-aesused-1is-2harged-wita-{2J
a-erime-invelwing-ske-marriage-relasiony-or-fii)-a-erine-againet-tkhe-persen
ex-preperiy-cf-ihe-etkher-spouse-or-she-child-of-either-spcusey~or-fiii-g
2esersion-ef~the-other-speuse-or-a-ehild-of-either-spouse;-or-£bj-ae-te-ke
LeEEERL eatioRy~tn~an-setion- 2A~-vhisk-the-aceused-offers-pvidesas-0f-5
eermunicasien-betveen-hinself-ard-his- speusey |

[£33] [An-aeeused] A defendant in a criminal [sesies] proceedirig has
no privilege to refuse, when ordered by the judge, to submit his body *o
examination or to do any act in the presence of the judge or the trier of
the fact, except to refuse to testify.

[L4)-~If-ap-necused-in-a-crininad-action-does-nos-sectifyy-eounsel
EAY- eeREEeRt-upeR-aeensedt a-falliure-to-degiifyy~and-the-srier-of-faek
may-drav-all-ressoreble-infererees-theredren- |

COMMENT

i Rules 23, 24, end 25 gencrally.
/In (alifornia, oe in most other stetes, the Constitution grants a

privilege agoinst self-incrimination. This privilege, guaranteed by Article

I, Beetion 13 of the Czlifornia Constitution, has two aspects. First, tae

defendant in a criminzl case has o privilege not to be colied as o witneass
Revised

and not o testify. This privilege is recognized in/Pule 23. BSecond, every

person, whether or not accused of a ecrime, has a privilege when testifying
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in any proceceding to refuse to give informaticn that might tend to
incriminate him. This privilege is contained in Revised Rules 24 and 25.

Because the privileges stated in Revised Rules 23, 24, and 25 are
derived from the Constitution, these privileges would exist whether or not
these rules were enacted in statutcry form. Noﬁetheless, approval of these
rules is desirable in order to codify, and thus summarize and collect in
cne place, a number of existing rules and principles that ftoday must be
extracted from g large amount of case materials and statutes.

Rule 23. Revised Rule 23 restates without substantive change the existing

California law. See People v. Clark, 18 Cal.2d kk9, 116 P.2d 56 {1941),

People v. Tyler, 36 Cal. 522 (1869); People v. Talle, 111 Cal. App.2d 650,

2hs P24 633 (1952). The.URE refersnce to "an accused” has been replaced
with language more technically accurate in California practice in light of
Penal Code Sections 683 and 685.

Subdivision (2) of URE Rule 23 has been deleted because it deals with
confidentisl communications between spouses. The entire subject of
confidential communications between spouses 1s covered by Revised Rule 28.
See also Proposed Rule 27.5, dealing with the privilege of a spouse not
to testify against the other spouse.

Subdivision (4) of URE Rule 23 has been deleted because the matter
of commenting on the exercise of the privilege provided DLy Rule 23 is

covered by Revised Rule 39(2).
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RULE 2. DEFINITION OF INCRIMINATION

At . » s . . - .
(1) 4 matter will incriminate = person within the meaning of these

rules if it:

(a) Constitutes [;-er-ferms-an-essential-part-ef;-ory-talien-in

eenReebion~wibh-other-matbers~-digelssed;-in] an element of a crime under

the law of this State or the United Ctates; or

(b) Is a circumstance which with other circumstances would be a basis

for a reasonable inference of the commission of such a [vielatisp-ef-the

laws—e?—%his-St&%e~as-te-sabgeeé-héa-%e-liability-%s~panishﬁent-éhereﬁa?,]

criue; or

(c) TIs a clue to the discovery of a matter that is within paragraph

(a) or (b) above. [unless]

(2) Notwithstanding subdivisicn (1), a matter will not incriminate

a person if he has become [fer-sny-wesser] permanently immune from
[punighmens ] conviction for [suck-wielaiisam] the crime.

(3) In determining whether a matter is incriminating, other matters

in evidence or disclosed in argument, the implications of the dquestion,

the setting in which it is asked, the applicable statule of limitations, and

all other relevant factors shall be taken into consideration.

C OMMENT
The Commission has substituted for the URE rule a definitiocn of
incrimination that is similar in form to the version of this rule enacted
in New Jersey. N.J. REV. STAT. § 2A:84A-18. However, unlike the rule
recormended here, the New Jersey rule extends the definition of inecrimination

to include matter that constitutes an element of crime under the law of &

sister state.

'The revised rule clarifies several ambiguities that exist in the URE
rule. The word "ecrime" is used in the revised rule instead of 'violation,"
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and "cruoiclion' is used insiead of "imishment,” to iadicate (1} that the
privileze is not avallable tc prctect: a person from civil--as opposed to cri-
minzli--punisiment, aad (2) that the -ossibility of criiinel convietion alone,
whether or not accomparied Ly punishment, is sufficient to werrant inveention
of the privilege.

The revised rule, too, provides protection against possitle ineriminstion
under a federal law, btut not under 2 law of another state or foreigan
nacion. The scope of the privilege &z it now exists in Californiz is not
vlear, for no decision has been found indicating whether or not the existing
Californie privilege provides protection against imcrimination under the
lawe of a soverelgnty other than California. Tae inclusicn of protection
against possible incrimiration under s federsl law is desirable to give
full rcaning o vhis privileze, fou cli persons subjecy to California law are
at the same time subject to federal lwir, Ixpansion of proceccion to ineclude
the loom of sister states or forei-m aations seems umrenranted..

The revised rule mekes 1t clear, whieh Lo LR Pulc &bes not, that other
links in the chain of incriminstion need not be disclosed before the privilege
may be invoked. The witness may be aware of other matiers which, when teken
ir connection with the information scught, are = tzsis Por o reasonable
inference of the commission of a erime. The protection of the privilege would

he substantially impaired 1f such other matters had teo be disclosed before

the privilege against self-incrimination could be invoked. See People v. McCormick,
102 Cal. App.2d Supp. 954, 228 P.24 2k9 (1951)}. Subdivision (3) :
indicates, however, that whether a matter is incriminsting is not left to the
uncontrolled discretion of the person inveoking the privilege. The court

ultimately mist decide whether a matter is incriminatiﬁg. In making this
determination, it rmst comsider not only the other matters disclosed, tut also

the context of the guestion, the nature of the Information sought, and many

ovler pervinent factors.

-13-
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RULE 25. SELF-INCRIMINATION FRIVILEGE

Subjeet-ts-Bules-23-aad-3¥; ]} Every natural person has a privilege
[;-whieh-ke-may-elaimy | to refuse to disclose [im-an-asbien-er-ie-a-publie
effieial-of-thip-phate-or-any-governrental-ageney-or-division-theresf | any

metter that will lneriminate him if he claims the privilege, except that

under this rule [5]:

(1}[4a3] If the privilege is claimed in [am-setien] a proceeding

conducted by or under the supervision of a court, the matter shall be

disclosed if the judge finds that the matter will not incriminate the
witness. [;-ard]

{2) {€53] ¥o person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal
features and other identifying characteristics [y} or his physical or
mental condition. [j-end]

{3) No person has the privilege to refuse to demonstrate his

identifying characteristics, such as, for example, his handwriting, the

sound of his wvolce and manner of speaking, or his manner of welking or

running.

{4} [¢e}] Mo person has the privilege to refuse to furnish or permit
the teking of samples of body fluids or substances for analysis. [;-and)

{5) [£83}] No person has the privilege to refuse [e-ebey-an-erder-made
¥y-a-eewrs ] to produce for use as evidence or otherwise a document, chattel,
or other thing under his control constituting, containing, or disclosing
matter incriminating him if [the-judge-£firds-thab;-by-5he-applieable-rules
ef -the-substantive-lavy | some other person, ler-a] corporation, [er-sther]

association, or other organization (including a public entity) owns or has

-;h.
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a superlor right to the possession of the thing ordered to be produced.

[5-end]
il uJ--a-Eablze ~effiozal-er-apr-Bergon-vho-ehrgepes-p-oRyY~aebivibry
easupasisny-prefessiss-s¥-2alling~-does-Ros-have-bhe -privilese-ta-pefuse

te-digelase-any-patber-vhish-the-statvbes-op~ragulations-governing~the
efitoey -aetivibyy-Seeupatieny -prefeniton-ar-eatiinp-require-hin-sc-reaard
sE-roperb-gr-diselese-eoRaerRing-tis-and
-éi;--afpeyssn-vhe-is-an-s#ﬁieeyynagent-er-empleyee-ef—&—eerpera%ien
a¥~stha¥-a56p8iaticny~doeg-net-have-the-privilege-te-refuse-~-to-digeiage
agy-matiey~-vhiokh-tke -ptabubes-c¥-rogutstione-geverring-the~sorporation~
er-assesiaticn-er-the-popduct-sf~-iha-buginess-require~hin-to-reeors —ax

ropsri-er-diseleses -andd

{6} No person has the privilepe to refuse

to produce for use as evidence or otherwise any record required

vy law to be kept and to be open to ingpectlon for the purpose of aiding

r faciiitating the supervision or regulaticn by a public entity of an office,

ceupaticon, profession or calling when such order is xade in the aid of

o]

such supervision or regulation.
D

P

=] (7) Subjeet to Rule 21, a defendant in a criminal [petden]
proceeding who [veiuwmsariiy] testifies in [the-aesion] thol proceeding upon

the merits before the trier of fact [dees-nes-have-she-privilege-be-refuse

EEnle 21 is the subject of a later study ond recommendation
Ly the Commission. The rule as contained in the URE is as follows:

RULE 21. Limitations on Evidence of Conviction of
Crime o8 Affecting Credilility. Evidence of the conviction
of a witness for a crime not involving dishonesty or false
statement shall be inadmissible for the purpuse of impalifing
kiz credivility. If the witness be the accused in g criminal
Procecding, no evidence of his ccnviction of a crime shall be
admissible for the sole purpose of impairing his credibility
unless he has firgt introduced evidence edmlssible scliely for the
purpose of supporting his credibility.
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to-diseloge-any-Faster-relevant-to-any-iscue~-in-the-aetion] may be cross-

examines as to all matters zucut which ne was examired in chief.

(8) Excepi for the deferdant in a criminal procesiing. a

witness who, without having clsimed the privilege under this rule, testifies

in & proceeding before the trier of fact with respect torarmatter

does not have the privilege under this rule to reiuse to discloge ir such

proceeding anything relevant to that matter.
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COMMENT

Revised Rule 25 sets forth the privilege, derived from Article I, Section
13 of the Celifornia Constitution, of a person when testifying to refuse to
give information that might tend to incriminate him. This privilege should
be distinguished from the privilege stated in Revised Rule 23, which is the
privilege of a defendant in a criminal case to refuse to testify at all. As
in the case of Revised Rule 23, the Commission reccmmends that the law relat-
ing to the privilege against self-incriminetion be gethered together and
articulated in a statute such as Revised Rule 25.

Introductory Clause. The words "in an action or to a public official

of this State or to any zovernmental agency or division therecf" have been
deleted from the statement of the privilege because they are unnecessary in
view of Proposed Rule 22.5, which meles all privileges available in all
proceadings where testimony cah be compelled. Rules of evidence cannot
spealk in terms of a privilege not to disclose in those situations where
there is no ﬁuty to disclose; evidentiary privileges exist only when a person
would, but for the exercise of a privilege, be under a duty to speak. For
example, such rules are not concerned with inguiries by a police officer
regarding a crime nor with the rights, duties, or privileges that a person
may have at the police station. Thus, the person who refuses to answer a
guestion or accusation by & police officer is not exercising an evidentiary
privilege because he is under no legal duty to talk to the police officer.
Whether such an accusation and the accused's response thereto sre admissible
evidence is a separate problem with which Revised Rule 25 does not purport

to deal. See, howsver, Revised Rule 63(£) (confession or admission of
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defendant in criminal case) and Revised Rule 62(1) in Tentative Recommendation

and a Study relating to the Uniform Rules of Evidence {Airticle VIII. Hearsay

Evidence}, 4 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 309, 319-320 {1963).
The reference to Rules 23 and 37 has been omitted because subdivisions

(7) and (B8) indicate the extent to which this privilege is subject to waiver.

Subdivisions (1), {2), (3), and {4). These subdivisions declare

existing California law. Overend v. Superior Court, 131 Cal. 280, 283, 63
fac. 372, 373 (1900)(judge determines availability of privilege); Pecple v.
Lopez, 60 Cal.2d , 32 Cal. Rptr. 4o2b, 435-436, 384 P.2d 16, 27-28 (1963)
{acts mentioned in subdivisicns (2) and (3) of Revised Rule 25 not privileged);

People v. Duroncelay, 48 Cal.2d 766, 312 P.2d 690 (1957), and People v.

Haeussler, U1 Cal.2d 252, 260 P.2d 8 (1953){no privilege to prevent taking
samples of body fluids). Of course, nothing in thesc subdivisions
authorizes the violation of constitutional rights in repsrd to the menner

in which such evidence is obtained. See Rochin v. California, 342 U.8. 165

(1951).

Subdivision (3) has been added o make it clear that a defendant in a
criminal case can be required to demonstrate his ildentifying physicel
characteristics so long as he is not required to testify. Under subdivision
(3), the privilege agsingt self-incrimination cannot be invoked to prevent
the taking of a sample of hendwriting, a demonstration of the defendant's

speaking the same worde as were spoken by the criminal as he committed the
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erime, or a demcnstration of the defendant's manner of walking so that a
witness can determine if he limps like the person observed at the scene of
the crime, etc. This matter mey be covered by subdivision (2) of the revised
rule; but subdivision (3} will avoid any problems that might arise beceause

of the phrasing of subdivision (2).

fubdivision (5). Subdivision (&) of the URE rule, now subdivision (5),

has been revised to indicate more clesrly that crganizations cther than
corporations are inecluded among those who may have a superior right of
possession. This subdivision probably states existing law insofar as it
denies the privilege to an individual who would be personally incriminated
by surrendering public documents or books of a privaie organization in his

posscssion. BSee Wilson v. United Staies, 221 U.S. 361 {1511), and cases

collected in Amnot., 120 A.L.R. 1102, 1109-1116 {193%). See also 8 WIGMORE,
EVIDENCE § 2259b {McNaughton rev. 1961)}. Although there apparently is no
California csse holding that an individusl has nc privilege with respect
to other types of property in his custody but owned by ancther, the logile
gupporting this exception is persuasive. The word "owns" has been added to
avoid a possible problem where, for example, articles of incorporation vest
exclusive custody of bocks and records in a corporete officer, even though
they are the property of the corporation.

Subdivigion (6). Subdivisions {(e) and (£) in the URE rule are

disapproved by the Commission because they provide that public officials
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end others who engsge in any form of activity, occupation, or business that

is subject to govermmental reguistion may be deprived of the privilege

against self-inerimination by regulaticnes and statutes requiring them to report
or disclose certain matters. No cases have held that the privilege sgainst
self-inerimination can be so easily destroyed. The cases interpreting the
privilege have held only that a record that is actually kept pursusnt to

a8 statutory or regulatory requirement is not subject to the privilege if

the production of the record is sought in connection with the governmental
supervision and regulation of the business or activity. See Shapiro v.

United States, 335 U.S8. 1 (1948). Subdivision (6}, which has been included

in the revised rule in lieu of subdivisions (e) and (f) expresses this rule.
The cases have also held that public employees and persons engaged in
regulated activities may be required by statute or regulation to disclose
informetion relsting to the regulsted activity and msy be disciplined for
failure or refusal to make the required disclosures, bui such cases have

never held that such persons have lost their privilege against self-incrimins-

ticn. See Shepiro v. United States, supra. See also People v. Diller, 2k Ca;.
App. 799, 142 Pac. 797 (1914). Under the revisged rule, public employees

may still be required to meke disclosures concerning their administration

of public affeirs, and may still be discharged 1f they refuse to do s0;

but, under the revised rule, it is clear that they do not surrender the
privilege against self-incriminetion as a condition of their employment.

Subdivision (7). The Commission has revised subdivision (g) of the URE

rule, now subdivieion {7} of the revised rule, to incorporate the substance
of the present California law (Section 1323 of the Penal Code). See

People v. McCarthy, 88 Cal. App.2d 883, 200 P.2d 69 (1948). Subdivision (g)
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of the URE rule confliets with Section 13, Article I of the Californis
Constvitution as interpreted by the Californis Supreme Court. See People v.

Q'Brien, 66 Cal. 602, & Pac. 695 {1885). BSee alsc People v. Arrighini,

122 Cal. 121, 54 Pac. 591 (1898).

Subdivision {8). The Commission has included a specific waiver provision
in subdivision (8) of Revised Rule 25. URE Rule 37 provides a waiver
provision that applies to 81l privileges. Howewer, the waiver provision
of Rule 37 would probably be uncoustitutional if applied to the privilege
against self-inerimination. Thus, Rule 37 has heen revised so that it
does not apply to Revised Rule 25, which has been expanded to include a
special waiver provision.

Wote that, under subdivision {8) of Revised Rule 25, the privilege
against self-incrimination is waived only in the same action or proceeding,
not in a subsequent action or proceeding. California cases interpreting

ticle I, Section 13 of the Cglifornie Constitubtion appear to limit waiver
of the privilege against self-incriminatiocn to the particuler proceeding

in which the privilege is waived- Sce Cverend v. Superior Court, 131 Cal.

280, 63 Pac. 372 (1900); In re Sales, 134 Ccal. App. 5k, 24 P,2d 916 {1933).
A person can claim the privilege in a subsequent case even though he waived
it in a previous case. See In re Sales, supra.

Subdivisior (8) dces not spply to a defendant in a crimical action or
proceeding; the extent of the walver by a defendant in a criminal case

is governed by subdivision (7) of the revised rule.
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RUIE 26. LAWYER-~CLIENT PRIVILEGE

(17 [¢33] is used in this rule;

{a) "Ciient" means & perscn, [er] corporation, [er-ethez] association,

or other organization (including, a public entity)

that, directly or through an authorized representative, consults & lawyer
[ew-the-lawyerlp-vepresentative] for the purpose of retaining the lawyer

or securing legal service or advice from him in his professional capacity, [#]

and includes an incompetent (i) who himself so consults the lawyer or (ii)

whose guardian or conservator so consults the lawyer [ex-the-lawyerls

represenbabive ] in behalf of the incompetent. [5]

(b) "Confidential commmication between client and lawyer' means

information transmitted between a client and his'lawyer in the course of

that reletionship and in confidence by & means which, s8¢ far as the client

is aware, discloses the information to no third persons other than those yhe are

oresent Lo further the interest of the client in tho consultation or those

reasonably neccssary for the transmission of the information or the scccnrlishe

ment of the purpose for wkich the lawyer 18 comsulted, end includes advice

given by the lawyer in the course of that rolstionship, [representing-the

etZery-and-irelrdes-disctosures-of-the-eliens-to-a-representative;-assoeiate
e¥-cxpleyec-af-the-tawyer-ineiderbul-to-the~prefensionat-relationshipy |

(c) "Holder of the privilege" means {i) the client when he is

corpetent, (ii) a puardisn or conscrvator of the client when the client is

incompetent, {3ii) the personal representative of The client if the clicnt

ie dead, snd (iv) a successor, assign, or trustee in dissolution of a

corporation, pertnership, assoclaticn, or other organization {includinz a

millic entity) if dissoled.
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(2) [{e)] "Lawyer" means a persca authorized, or reasonably believed
by the client to be authorized, to practice law in any state or nation {he
iaw~-of-vhiek-recsgniges-a-privitege-againss-disetesura-sf-ecnfident o
eommunieabicns-besween-elient-and-lavyer |,

{2) [£23] Bubject to Rule 37 and except as othervise provided [by
Paragraph-2-6f] in this rule, [eemmuaieabions-Lound-by-the -3udge-be-have-been
betweon-lavyer-and-hig-eliept-in-the-eourpe-ef-shat-relabicnchip-and-in

professional-confidensey-are-privilegedy-and-a-aiient ] the client, vhether

or not a party, has a privilege {{a)-if-he-is-the-witness] to refuse to

disclose, and to prevent another from disclosing, [any-suek] a confidential

communication [y-amd-{k)-ts-prevens-his-lavwyer-frem-disalosing-isy-and-{e)
se-prev¥ens-aRy-sther-witness-frem-diselasing-puch-cemmuniestion-if-it-eame
te-the-knowledge-of-suek-witness-{i)-in-the-sourse-of-ita-svansmittal
be%ween-#he-elient-and-the-lawyer;—ey-(ii)-in-a-naaaer-net-reaseﬁably-te-be
aptieipated-by-the-etienty-or-{iiil-ap-a-result-ef-a-breach-sf-she-lawyer-eliens
1!&7:3:&;15i-.emalaiys---Tlat-.‘-1:‘o1-i1.=§:3aegz=:—m:,f-be--é:iaimezé.--‘ro;gr-*eala.ea-—c-:iiem%-.=?=I-:1-pez-:ssm-a1=r-‘zaz,r—1ai=a-'i
2awyery-s¥-if-ineempetenty-by-hisg-guardiany -er-1f-deeceanedy-+y-his-perasnal
reprepensativer~-The-priviiefe-availnvie-ty-a-ao¥paratiicn-rr-asroeiation-sernin-

ates-upsh-disselubien~] between client and lawyer if the privilege is claimed h&:

(2} The holder of the privilege; or

(b) A person who is authorized to claim the privilege by the holder

of the privilege; or

{c) The person who was the lawyer at the time of the confidential

communication, but such person may not claim the privilege if there is no

holder of the privilege in existence or if he is otherwise instructed by

a perscon authorized to permit disclosure.
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(3} The lawyer who received or made & commumnication subject to the

privilese unéer this rule shall claim the privilege vhesoier he:

~ {a) Is authorized to claim the privilege under paragraph (c} of sub-

division {2): an

(3) Ts preseat when the cormumication is sov, % to be disclosed.

(3) rfad sonm mademida ;
RSUEREN - =T Trérilopss shedl- aob- oxbend] There 1s no privilege under
this rule:

(2) [te-a-cemmuniestisa] I [¥he-judge-Ffindsw-Luab-sufficient
oridehee | _osido-geep-bhe-eempunieationy—bas-been-tubredused
to-varpant-a-Finding-bhab-the-iegal-ssrvias-was] tho

-

gervices of the lowyer were sousht cr cbicined

[tn-exder] to enable or aid [the-ekiemt] anyone to commit or plan to

comiit a crime or [a-berby-ex] to porpetrate or plan Lo perpetrate a

fraud,

(b) As to a communicetion relevent to an ilssuc between perties pdd
ef-vher] who claim through [$ke] & deceased client, regardless of whether
the frespectise} cloims are by testate or intestate succession or by inter
vivos tremsaction. ([y-ez]

{c) As to a communicatlon relevant to an issue of breach [ofduls] , by
 the lewyer [Se-bie-eddess;] or by the client [te-hig-demser], of a duty

arizing out of the lawyer-client relationship. [ew]

(d) As to & cormunication relevunt to en issue ccucerning the

intention or comp=tence of o client executing an attested document, cr

- concerning the execution or attestction of such a-document, of which the

lawyer is an ettesting witness. [y-e»]
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(c) is to a communication relevant to an issuc concerning the

intention of a decemsed client with respect to a deed of conveyance, will,

or other writing, executed by the client, purporting to affect an interest

in property.

(f) As to a communication relevant to an issue concerning the validity

of a deed of conveyance, will, or other writing, executed by a now deceased

client, purporting to affect an interest in property.

{g) As to & comsunication between a physician and a client who consults

the physician or gubmits to an examination by the physician for the purpose

of securing a diagnosis or preventive, palliative, or curative treatment of

his physical or mental condition if the communication, including informetion

obtained by an examination of the client, 1s not privileged under Rule Z27.

(h) As to a communication between a psychotherapist and a client who

consults the psychotherapist or subtmits to an examination by the psycho-

therapist for the purpose of securing a diagnosis or preventive, palliative,

or curative tregtment of his mental or emotional condition if the commumica--

tion, including information obtained by an examination of the client, is

not privileged under Rule 27.3.

(5) [fe)-te-a-ecsmunieation-relevant-to-a-matter-of-eemmen-interest
between-tvo-or-meve-alients-if-made-by-apy-of-them-to-a-lawyer-when-they
have-petained-in-eommor -Vhen-offered-in-ar-aetion-bebveen-any~of -guek

elienés~4 Where two or more clients- have retoined or-consulted a lawyer

upon a matter of common interest, none of them may claim & privilege under

tols rule as to & communication made in the course of that relationship

when such cciumunicaticon 1s offered in a civil prcoeceeding between such

elients.
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Rule 26

COMMENT

This rule sets forth the lawyer-client privilege now found in sub-
division 2 of Section 1881 of the Code of Civil Procedure. This rule,
however, contains & much more accurate statement of the privilege than
does the exlisting statute.

The URE rule has been rearranged and rewritten to conform to the form
and style of the other rulee relating to privileged communications. The
definitions, for example, have been placed in subdivision (1), as they are
in Rules 27 and 29. The language of the rule has been modified in certain
respects, too, so that precisely the same language is used in this rule as
is used in otker rules when the same meaning is intended.

Subdivision {1)--Definitions.

Paragraph {a)--"Client." The definitidén of "client" has been reviged to

meke it clear that govermmental organizations are coneldered clients for the
purpose of the lawyer-client privilege. This change makes it clear that
the State, cities, and ¢ther publiz entities bave a privilege insofar as
cormpuni cations mede in the course of the lawyer-client relatiounship are

soncerned., This is existing law in California. See Holm v. Superior

Court, 42 Cal.2d 500, 267 P.2d 1025 {1954).

The definition of "client” hes also been extended by =sdding the words
“other organization." The language of the revised rule is intended to
cover such unincorporated organizations as labor unions, sociaml clubs, and
freternal societies when the organization {rather than its individual mem-
bers) ie the client.

The reference to "lawyer's representative" has been deleted. This term

was included in the URE rule to make 1t clear that s commmication to an
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attorney's stenographer or investigator for the purpose of transmitting
the information to the attorney is protected by the privilege. This pur-
pose is better accomplished by a modification of the definition of "con-
fidential communication” in paragraph (b). Under the proposed revisions
of these definitions, commnications to physicians and similar persons for
transmission to an attorney are clearly protected, whereas the protection
gfforded by the URE rule would depend on whether such persons could be
called & "lawyer’s representative.”

The definition of "client" has also been modified to make it clear
that the term includes an incompetent who himself consults a lawyer. Sub-
division {1){c) and subdivision (2) of the revised rule provide that the
guardian of an incompetent can claim the privilege for the incompetent
client and that, when the incompetent client is again qupetent, the client

may himself claim the privilege.

Parsgraph (b)--"Confidential communication.” “Confidential communication
between client and lawyer™ has been defined. The term is used to describe
the type of communications that are subject to the lawyer-client privilege.
The definition permits the defined term to be used in the general rule
stated in subdivision (2), and conforms the style of this rule to the style
¢f ouher rules in the privileges article.

In acéord with existing California law, the revised rule provides that
the commnilcation must be in the course of the lawyer-client relétionship

and st be confidential. See City and County of San Francisco v. SBuperiocr

Cowrt, 37 Cal.2d 227, 23L4-235, 231 P.2d 26, 30 (1951). Confidential
cormtmications also inelude those made to third parcies, such as accountants

or similar experts, for the purpose of transmitting such information to the
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lavryer. Thus, the phrase, "reasonably necessary for the transmission of

1

the information," restates existing California law. See, e.g., City and

County of San Francisco v. Superior Ccurt, supra, which involved a

communication to a physician. Although the rule of this case would be
changed by subdivision {4){g) and (h) insofar as it applies to commmications
to physicians and psychotherapists consulted as such, subdivision (1)(b)
retains the rule for other expert consultants. {See Comment to subdivision
(4}(g) and (h), infra.) A lawyer at times may desire to have a client
reveal information to an expert consultant and himself at the same time

in order that he may adequately advise the client. The inclusicn of the
words "or the accomplishment of the purpose for which the lawyer is con-
sulted” makes it clear that these communications, too, are confidential

and within the scope of the privilepge, despite the presence of the third
perty. This part of the definition probably restates existing California

law. BSee Atiorney-Client Privilege in California, 10 Stan. L. Rev. 297,

308 (1958). See alsc Himmelfarb v. United States, 175 F.2d 924, 938-939

(9th Ccir. 1949).

The words "other than those who are present to further the interest of |
the client in the consultation" indicate that a communication to a lawyer
is nonetheless confidential even though it is made in the presence of
gnother perscn, such as a spouse, business assoclate, or joint client, who
is present to aid the consultation or to further their common interest in
the subject of the consultetion. These words may chenge existing California
law, for under existing law the presence of & third perscn will sometimes
be held to destroy the confidentisl character of the consultation, even where
the third person was present because of his concern for the welfare of the

client. BSee Attorney-Client Privilege in California, 10 Sten. L. Rev. 297,

308 (1958), and suthorities there cited in notes 67-T1.
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Paragraph (c)--"Holder of the Privilege." The substance of the sentence

found in URE Rule 26(1), reading "The privilege may be claimed by the clienf-
in person or by his lawyer, or if incompetent by his guardian, or if deceaseé
by his personsl representative,” has been stated in the form of a definition
in subdivision (1){c) of the revised rule. This definition is similar to

the definition of "holder of the privilege” found in URE Rule 27, releting
to the physician-patient privilege. It makes clear who can waive the priv-
ilege for the purposes of Rule 37. It also makes subdivision (2} of the
revised rule more concise.

Under subdivision (1){c}{i) and (ii) of the revised rule, the guardian
of the client is the holder of the privilege if the client is incompetent,
and an incompetent client beccmes the helder of the privilege when he bhecomes
competent. For example, if the client is a minor of 20 yeare of age and he .
or his guardian consults the attorney, the guardian under subdivision (1)(c)
{ii) is the holder of the privilege until the client becomes 21; thereafter,
the client himself is the holder of the privilege. This is true whether
the guardian consulted the lawyer or the minor himself coneulted the lawyer.
The existing Califormia law 1s uncertain. The statutes do not deal with
the problem and no appellate decision has discussed 1t.

Under subdivisions (1){(c)}(iii), the personsl representative of the
client is the holder of the privilege when the client is desd. He may
either claim or walve the privilege on behalf of the deceased client. This
may be a change in the existing Californias law. Under the California law,
it seems probable that the privilege eurviwves the death of the client and

that no one can waive it after the client's death., BSee Collette v. Sarrasin,

18% cal. 283, 289, 193 Pac. 571, 573 (1920). Hence, the privilege apparently
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must be recognized even though it would be clearly to
the interest of the estate of the deceased client to walve it. If this is
the present California law, the URE provision would be a desirable change.
Under the URE rule and under the revised rule, the personal representative
of a deceased client may waive the privilege when it is to the advantage of
the estate to do so. The purpose underlying the privilege--to provide a
eclient with the assurance of confidentialitym-does not require the recoge
nition of the privilege when to do so is detrimental to his interest or to
the interests of his estate.

Under subdivision {1){c)}{iv), the successor, assign, or trustee in !
digsolution of a dissolved corporation, association, or other organization
is the holder of the privilege after dissolution. Thie changes the effect of
the last sentence of URE Rule 26(1), which has been omitted from the revised
rule, since there is no reason to deprive such entities of a privilege when
there is only a change in form while the substance remains.

The definition of "holder of the privilege" should be considered with
reference to subdivision (2) of Revised Rule 26 (specifying who can claim
the privilege) and Revised Rule 37 (relating to walver of the privilege).

Paragraph (d)--"lawyer." The Commission approves the provision of the URE

rule that defines "lawyer" to include a person "reasonably believed by the élient
%o be authorized" to prattice law. Since the privilege is intendéd to encourage

full disclosure by giving the client assurance that hls communicstion will
not be disclosed, the client's reasonable belief that the person he is con-
sulting is an attorney should be sufficient to justify application of the

privilege. BSee 8 Wigmore, Evidence § 2302 (McNaugton rev. 1961), and cases

there cited in note 1. See also McCormick, Evidence § 92 {1954).

-30- Rule 26




The Commission has omitted the requirement of the URE that the client
must believe reasonably that the lawyer is licensed to practice in a juris-
diction that recognires the layyer-client privilege. Legal transactions
frequently cross state and national boundaries and require consultation
with attorneys from many different jurisdicetions. The Califcrnia client
should not be regquired to determine at his peril whether the Jurisdiction
licensing his particular lawyer recognizes the privilese. He should
be entitled to assume that the lauvyer consulted will maintain his
confidences o the same extent as would s.lawyer in Californis.

The existing California law in this regard in uncertain.

Subdivision (2)--General rule.

The substance of the general rule contained in URE Bule 26{1) has been
set out in the revised rule as subdivision (2). The rule has been revised
to conform to the form and style of Rule 27 so that precisely the same
language is used where the same meaning is intended.

Privilege must be claimed. Revised Rule 26, as well as the original

URE rule, 1is based upon the premise that the privilege must be claimed by
a person who is authorized to c¢laim the privilege., If there is no claim of
privilege by a perscn with authority to make the claim, the evidence is
admissible. To make this meaning clear, the words "are privileged" have
been deleted from the preliminary language of subdivision (2). Subdivision
(2) sets forth the persons authorized to claim the privilege, and, under
Proposed Rule 36.5, a judge can, on his own motion, exclude & confidential
attorney~client comrmunication on behalf of an absent holder.

Since the privilege 1B recognized under the revised rule only when
claimed by or on behalf of the holder of the privilege, the privilege will
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exist under these rules only for so long a&s there is a holder in exietence.
Hence, the privilege ceases to exlst when the client's estate is finally
distributed and his personal representative discharged. This i1s apparently
a change in the California law. Under the existing law, it seems likely
that the privilege continues to exist after the client's death and no one

has authority to waive the privilege. BSee Collette v, Sarrasin, supra, 184

Cal. 283, 193 Pac. 571 (1920). See also Paley v. Superior Court, 137 Cal.

App.24 450, 290 P.2d 617 (1955), and discussion of the analogous situation
in connection with the physician-patient privilege in the Study, infra at
000-000. Although there is good reason for maintaining the privilege
while the estate is being administerci--particularly i’ the estate is
involved in litigation--there is little reason to Drescive secrecy at

the cxpense of justice after the estate is wound up and the representa-
tive Gischarged.. Thus, the better policy seems to be expressed in

the URE and the revised rule, vhich terminastes the Frivilege upon

dischaige of the client's personal representative.

Persons entitled to claim the privilege. Paragraphs (a), {b), and

{c) of revised subdivision (2) state the eubstance of the last sentence of
URE Rule 26(1), reading "The privilege may be claimed by the client in perscn
or by his lawyer, or if incompetent, by his guardlan, or 1f deceased by his
personal representative," with some changes.

Under paragraph {a) of revised subdivision (2}, the "holder of the
privilege"” may claim the privilege. Under paragraph (b) of revised sub-
division {2), persons suthorized to do so by the holder may claim the pri-

vilege. Thus, the guardian, the client, or the personal representative
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(when the "holder of the privilege") may authorize another person, such as
his attorney, to claim the privilege. Paragraph (c) of revised subdivision
(2) states more clearly the substance of vhat is contained in URE Rule 26(1),
which provides that the privileze iy be claimed v "the client in

person or by his lawyer."

"Eavesdroppers.” Peragraph (c) of URE Rule 26(1) was drafted by the

Comuissioners on Uniform State Iaws to meke it clear that the lawyer-client
privilege can be asserted to prevent eavesdroppers from testifying concerning
the confidential communications they have intercepted. See Uniform Rule 26
Comment. Although this paragraph has been deleted from the revised rule,

its substance has been retained by the provision of subdivision {2) that
permits the privilege to be claimed to prevent anyone from testifying to

& confidential commnication. Probably, this will change the existing

California law. See People v. Castiel, 153 Cal. App.2d 653, 315 P.24 79

(1957). See alsc Attorney-Client Privilege in California, 10 Stan. L.

Rev. 297, 310-312 {1958), and cases there clted in note 84

Hovever, the rule stated in  the revised rule and the

URE rule is a desirable one. Clients and lawyers should he protected agalnst
the risks of wrongdoing of this sort. See Penal Code Section 653i, making
it a felony to eavesdrop upon & conversation between a person in custody

of a public officer and that person's lawyer. No one should be able to

use the frults of such wrongdoing for his own advantage by using them as
evidence in court. The extension of the privilege to prevent testimony by
eavesdroppers would not, however, affect the rule that the making of the
commnication under circumstances where others could easily overhéar is some
evldence that the client did not intend the communication to be confidential.

See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac, 26, 131 (1889).
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Revisions in URE language. The words "if he is the witness" have been

deleted from subdivision (2) of the revised rule because they impose a lim-
itation that is neither necessary nor desirable. Inasmuch as these rules
apply in any type of proceeding, they apply st times when the person from
whom information is sought.cannot be regarded technically as a witrness--as,
for example, on & reguest for admissicns under (California discovery practice.

The word "amother” has been used instead of '"witness" in the prelim-
imary languasge because "witress" is suggestive of testimony only at a trial.
'The existence of privilege makes 1t possible for the client to prevent a
person from disclosing the communication at & pretrial proceeding as well as
at the trial.

Paragraphs (a), (b}, and (c) of URE Rule 26(1)--subdivision (2) of the
revised. rale-~-have been deleted. Those paragraphs indlicate the persons
against whom the privilege may be asserted. The privilege, where
applicable, should be available azainst any witness. Hence,
the limitations of these paragraphs have been deleted as unnecessary and
undesirable.

Subdivision: {3)--When lawyer must claim privilege.

Under subdivision (3) of the revised rule, the lawyer must claim the
privilege on behalf of the client unless otherwise inatructed by a person
authorized +to permit dizclosure. Subdivision (3) iz included to
preclude any implicetion, from the authorization in subdivision (2)(c), that
a lawyer may have discretion whether or not to claim the privilege for his
client. Compare Pusiness and Professions Code Sectlon 6068e.

Subdivisions {&) and (5)--BExceptions. The exceptions to the gemeral rule,

which were stated in subdivision (2) of the URE rule, have been set forth
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in subdivieions (4) and (5) of the revieed rule. None of these exceptions
is expressly stated in the existing Califormia statute. However, mest of
them are recognized tc scme extent by judiecisl decision,

Subdivision (4){a)--Crime or fraud. Paragraph {a) of subdivision (&)

provides that the privilege does not apply vhere the legal service was
sought or cobtained in order to emable or aid the client to commit or plan
to commit a crime or 4o perpetrete or plan %o perpetrate a fraud. Calif-
ornia recognizes this exception iresofar as future criminal or fraudulent

activity is concerned. Abbott v. Superior Court, 78 Cal. App.2d 19, 177

P.2d 317 (19%7). URE Rule 26 extends this exception to bar the privilege
in case of consultation with the view to commission of any tort. The
Commission has not adopted this extension of the traditional scope of this
exception. DBecause of the wide variety of torts, and the technical nature
of many, the Commission believes that to extend the exception to include
all torts would present difficult problems for an attorney consulting with
his client and would open up too large an area for mullification of the
privilege.

The URE rule requires the Judge to find that "the legal service was
sought or obtained in order tc emable or aid the cllent tc commit or
plan to commit & crime or a tort." The Commiesion has substituted the
word "anyone" for the reference to "the client." The applicability of
the privilege and the exception should not depend upon who is golng to
commit the erime. The privilege should not provide a sanctuary for
plaming crimes by anyone. The broader term ig also used in Rule 27
(in both the URE and the revised versioms).

The original URE rule required the judge to find that "sufficient
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evidence, aside from the communication, has been introduced to warrant
a finding" that the legal service was sought for a fraudulent or illegsl
purpcse. The Commission has eliminasted this requirement from revised
subdivision 4{a) as unnecessary in view of Proposed Rule 37.5, which

has been added by the Commission,
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Subdivision {4)}(b)--Parties claiming through deccased client. Subdivision

(4}(s) of the revised rule provides that the privilese does not apply on
an issve betveen parties all of vhow claim through a deceased client. Under
existing Californis law, all must clalir through the client by testate or
intestate succession in order for the exception to be applicable; a claim by in-
ter vivos transaction apparently is not within the exception. Paley v. Sggerioi
Court, 137 Cal. App.2d 450, k60, 290 F.2d 617, 623 (1955). The URE and .
the revised rule include inter vivos cransactions within the exception.
The traditionsl excepiion vetveen claimants by tesitate or Intestate
succession was based on the theory that the privilege is granted to protect
the client’s interests against adversc parties and, since claimants in
privity with the estate elaim through the client and not advrersely, the
client presumably would want his communications disclosed in litigation
betireen such claimants in order that his desires in repgard to the disposition
of his estate might be correctly ascertained and carried out. Yet, there
is no reason to suppose, for example, that a client's interests and desires
are no. represented by a person claiming under an inter vives transaction--
a deed--execuved by & client in full possession of his faculties while
those interests and desires are necessarily represenved by a claimant under
8 will executed vhile the elaimsnt’s mental stability was dubicus. Therefore,-
the Commission can perceive no basis in logic or policy for refusing to
extend the exception to cases where one or more of the parties is claiming
by inter vivos transaction. BSee the discussion in the [iudy, Ilnfra at 000-C00.
The URE rule does not reguire the client to be deceased before the
exception ayplies. The revised rule restorss the reguiremnent of existing

law that the client be decemssed. The exception is Dbased on the client's
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presuned intent; hence, while the client is living, his claim of privilege
shoul? be recognized, for it effectively dispels any belief that he desires
disclosure,

Subdivision (I){c)~-Breach of ¢uly. The breach of duty exception

stated in subdivision (4)(e) hzs noi heen recognized by & holding in any
California case, although a dictum in one copinion indicates that it would

be. Pacifie Telephone and Telegraph Co. v. Fink, 1b1 Cal. App.2d 332, 335,

206 P.2d 843, 845 (1956). The exception is approved because it would be
unjust to permit a client to accuse his attorney of a breach of duty and to
invole the privilege to preveni the avtorney from bringing forth evidence
in Gefense of the charge. The subGivision has been revised to make it
clear that the duty involved must be one arising out of the lawyer-client
relationship, e.g., the duty of the lawyer to exercise reascnable diligence
on behalf of his elient, the duty of the lawyer to care faithfully and
account for his client's property, or the client's duty to pay for the
lawyer's services.

Subdivision (4){d), (e), and (£)--Attesting witness; dispositive

instruments. The exception steted in subdivision (4)(¢) bas been confinecd

to the type of commmmication one woulc expect an attesting witness to
testily to. Merely because an attorney acts as an atiesting witness should
not wipe out the lawyer-client privilege as to all statements made concerning
the documents attested; but the privilege shoula not prohibit the lawyer
from performing the duties expected of an attesting witness. Under existing
law, the attesting witness exception has been used as o device to obtain
information from a lawyer relating to dispositive inscruments when the lawyer

received the information in his capacity as a lawyer aad not merely In his
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capacity ag an attesting witness. Ses generally, In re Mullin, 110 Cal. 252,
42 Pac. 645 (1895). |

Although the attesting witness excepticn stated in paragraph (d) is
limited to information of the kind tc which one would expect an attesting
witness to testify, there is merit in meking the exception applicable to
gll dispositive instruments. One would normslly expect that a client would
desire his lawyer to commumnicate his true intention with regard to a
dispositive inetrument i1f the instrument iteelf leaves the matter in doubt
and the client is deceased. Accordingly, two new exceptions-~paragraphs
(e) and (f)=-bave been created relating to dispositive instriments generally.
Under these exceptiona, the lawyer--~yhether or not he is an attesting witness--
will be able to testify concerning the intention or ccmpetency of a
deceased client and will be able to testify to communications relevant to
the validity of varicus dispositive Instruments that have been executed by
the client,

Subdivision (4)(g) and (h)--Communications to physicians and psycho-

thergpists., These exceptions meke the lawyer-cllent privilege inapplicsble
to protect a communication between the lawyerts client and e physician or
psychotherapist consulted as such if the communleation is not independently
privileged under the substantive rules relating to physicians (Rule 27) and
psychotherapists (Rule 27.3), respectively. This changes existing lalifornia

law. In City and County of San Francisco v. Superior Court, 37 Cal.2d 227,

231 P,2d 26 {1951), the court held that, even though a client's communica-
tion to a physician was not privileged under the physicianepatient privilege,
the carmunication nevertheless was privileged under the lawyer-client privi-

lege because the purpose of the client's consultation with the physician was
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to assist the lawyer in preparing the client's lawsuit, The troader
implications of this decisgion in regard to & conduit thecry of communica-
tlons between client aqd lawyer are not affected by the exceptions stated

in paragraphs {(g) and (h), for it is clear under subdivision (1)(b} that
either the client or the lawyer msy communicate with each other through
agents. However, in the specific situations covered by paragraphs {g) and
(h)--commmumnications between a client and a physician or psychotheraplst
consulted as such--other rules spell cut in detail the conditions snd eircum-
stances under which communications to physicians (Revised Rule 27) and
psychotherapists (Revised Rule 27.3) are privileged. Uhere a client's
communication to either of these persons is not protected by the privilege
granted these relatlonships, there is no reason to protect the communica-~
tion by applying a different privilege in circumvention of the policy expressed
in the privilege that ought toc be applied. The admissibility of relevant and
mgterial evidence bearing upon substantive issues In a given case should

not be determined on the basis of whether a lawyer is comsulted before a
eclient sees his physician or psychotherﬁpist for diagnesis or treatment.

Subtdivision (5)--Joint clients. Subdivision (5) of the revieed rule~-

the jolnt client exception-~-states existing California law, Harris v. Harris,

136 Cal.379, 69 Pac. 23 (1902). The exception as proposed by the Commissicner$
cn Uniform S%ate Laws has been modified because, under the original

language of the URE, the exception appears to apply only to communications
from cne of the cliente to the lawyer. Under the revised rule, the

excepticn applies to communications either from or to the lawyer.
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RU1E 27. FPEXSICIAN-PATIENT PRITILEGE

{1} As used in this rule [5] :

—

(a) [£27] "Confidential commmnication between patient and physician

[e2d-pesient]” means [swek] inforwation, including informetion obtained by

an examination of the patient, transmitted between a patient and his physician

[end-patienty-ineduding-information-obiadned-by-an-examination- of-the-patienty

as-is-transmitsedd in the course of that relationship and in confidence [asd]

by a mesns which, so far as the patient is aware, disclosea the iaformation to

no third persons other than those who are present to further the interest of the

patient 1n the consulfation or those reasonsbly necessary for the transmission

of the information or the accomplishment of the purpose for which [4&] the

pbysician is [$xenemitied, | consulted, and includes advice given by the physician

in the course of that relationship.

(b} [{e}] "Holder of the privilege" means {i} the patient when he is

competent, (ii) a guardian or conservator of the patieat when the patient

is incompetent, and (iii) the personal represeniative of the patient if the

patient is dead. [4he-pasieni-while-alive-and-net-under-ganrdianship-or-ihe

-gaardian-ef-ike-person-ef-an-inesrredens- patiepiy-er-the-personat-represensative
ef-a-deceased-patienss |

{c) [$a3] "Patient” means a person who [5] consults a physician or

submits to an examination by a physician for the [seisz] purpose of

securing a dlagrosis or preventive, palliative, or curative treatment

[;-er-a-disgresis-srelipinavy-so-susk-treatzenty] of his plysicel cr meniel

condition. [y-eemsulis-o-pbysieints-o¥-Fubpiis-do-an-oNamization-by.-a- sietans |
e B e
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(4) (¢e3] "Physician®™ means a person authorized, or reasonably

believed by the patient %o be suthorized, to practice medicine in
[the] any state or [furmsdietisn-is-whlch-ihs-esnsuibabiss-ap-cKomin-
asien-takes-plae2: | nation.

{(2) Subject to Rule 37 and except as otherwise provided

[by-paragrapis-{3};-(hi;-{5)-and-£E)~ef] in this rule, [a-pewsen] the patient,
whether or not a party, has a privilege fn--a-odadl.achion
gw-in-a-presecntion. for-a misdemsuzewrd to refuse to disclosze,
and o prevent [a-witnazss] another from disclosing, [a-eommunieatien

5 &f-.le-cleims.the-privaiepge-and the-Judge. £inds thad- - Lomh -£he
cemmaieation-was]a confi&entiél copmunication between patient and
physician[;..-and.-fbj--tae-pastient-sr-the-physician-reasonably
believed-the- eormuni eafion-55-be-nevesqary-or-heinful-Lo-cnalkle-the
physieian-te-make-a-diagnesic-of-the~eondtion-of-the-patiens-or-£0

rogeyibe-or-render-srcaireni-therefor;-ard-fe)- -The-yitness-£1)
ic-the-holder-ef-the-privilege-op-{ii)-né-she-sime-of-the~ commmpi-
eetiop-wes-the-phreieian-ex-a-persen- fo-whsp-disziesure-vas-rade
baeande-reasenabiy-aceeniary-Sar-the-irangnassisa- 2f-the- eonmurieation-
er-fer-the-zecompiishuent-of-she-purpose-for-vhick-it-vas-ironondfied
ex-{iii)-is-any-other-person-wha-obiained-kneviedge-sr-poscession of
she- eoppmad egiion-aa~the-resuit-sf-an- intertionai-breaek-af-the
physietants-dusy-of-nondisged esu“ﬂ—bg-%heaﬁhysieian—ef-hés-ageﬁt-9?
servaat-and-{d)~the-eledmans] if the privileme is claimed by:

{a} The holder of the privilege; or
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(b) A person who is authorized tc claim the privilege [faw-him]

ty the holder of the privileze, or

{¢) ¥he porcon who was the physician at the time of the confidentisl

cormuanleatisn, bui sueh vorson mey pot claim the privilsae iF there is

no holdor of the privilene iln cxdletence or 1f he iz othervise lnotructod

Y s

~y 8 person suthorized to perxmit disclosure.

(3) The physician who received or made a communication subject to

the privilegé under this rule shall claim thé privilége yhepever he;

(=} Is aushorized to claim the privilege under paragraph (¢ )of sub-

givision {2); and

(b) Is present when the comrunication is sought to be disclosed.

{#) [€¢33] There is no privilege urder thie rule [as-¥s-asy-relewaxd

S5

espEnziention-betvween-the-padient-and-his-phreieian]:
(2) [é8)--Hs-mersen-tpg-a-privilege-under-this-wule | Iffthe
2

fadga-fingds--skiut-guffiqiend weridenaeswppdde ~Spon-the-pameunisatisg-has

keen-ihtroduead-to-warrari~-a-findipg-thet ] the svivices of the

physician were sought or obtained to enable or aid anyore to commit
or plan to commit a crime or a tort [5] or to escape detectlon or
apprehension after the commlssion of a crime or a tort.

() {£e)-upon-an-issue-betveen-parties-elasming-3v] As to 8

compunicaticon relevart to an lssue belween parties who cleinm

tkrcuch 5 deceased ypatient, regerdless of whether the cluims are

by testate or intestate succession or by inter vivos transaction

! [£rom-a-decensed-pasiens .
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(c) As to & commnication relevant to an issue of breach, by the

physician or by the patient, of a duty arising out of the physician-patient

relationship.

(d) As to a comrunication relevant to an issue concerning the

intention of a deceased patient with respect to a deed of conveyance,

will, or other writing, executed by the patient, purporting to affect

an interest in property.

(e} [€®9] 4s to o conmunication relevant to {usem] an issue

fas~t6] concerning the validity of a [deoeemens-es-m-wili-sf-ihe

patieﬂt,i deed of conveyance, will, or other writing, executed by a now

-deceased patlent, purporting to affect an interest in property.

£) [4a)-upon-an-issue-of-ihe-patientie-asnditien] In [am-aetien] &
proceeding to commit[him]‘3§§ patient or otherwise place him or his

property, or both, under the contreol of another [ew-ethers] because of

his alleged mental [ineempesemee;] or physical condition.

{g) Inlan-actien] 2 proceeding brought by or on behalf of
the patient in which the patient seeks to establish his competence.
[ex]

{h) In a criminal proceeling.

(i) In[am-aeiden] g proceeding to recover damages on account of

conduct of the patient which constitutes a criminal leffemce] offense.
{oiher-shan-a mistemepnery -8 )

(1) In a disciplinary proceeding.

(k) [¢{h)--There-is-no-privilege-under-shis-zule] In [an~aatien]

2 proceeding, including an action brought under Section 376 or 377

of the Code of Civll Procedure, in which an issue concerning the

condition of the patient [is-an-elemeni-er-faecier-eof-ihe-elaim-oxr

gefemse-ef] has been tendered (1) by ihe petient, w (1i) [sf] by any party

cleiming Through or under the patient, or j;ii) by ooy party clalming as a
benefigiary

e Rule 27




of the patient through a contract to which the patient is or was a
party.

(1) [¢5)--There-is-ne-privilege-under-this-vule] As to information
which the physician or the patlent is reguired to report to a public officisl
or as to information reguired tc be recorded in & public office,

unless the statute, charter, ordinance, administrative regulation,or

other provision reguiring the report or record specifically provides

that the information shall not be disclosed.
f(?9-*A—ﬁrévélege~aﬂéer—%his-Eﬂ&e—as—ta-a—eemmuniea%éen-is-ter—
EznAted-if-the-judge-firnds-thet-any-perscn-vhzie-a-holder-ef-the
privilege-hac-eaubed<he-physieian-ar-any-agens-ar-servant-ef-the-
physieisn-to-sessify-in-amr-aetion- $6-aay-ratier-af-vhich-the-physician-

er-his-agea%—er-sesvaa%-gaéaeé-kaewieége-%kﬁeugh-the~eemmuﬁiea$ieﬂe]

COMMEN

The privilege created by Rule 27 is very similar to the privilege
created by subdivision 4 of the Code of Civil Procedure. The URE

Tule is, however, a clearer statement of the priviliege.

o
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Suigivision (1)--Definitions.

Paragraph (a)--"Confidential commumication."” The definiticwm of "eon-..-"
fidential comminication" has been revised to includellanguage: taken.from
the URE version of Rule 26. As revised, the definition requires that the infor~
ration be trensmitted in confidence between a patient and his physician in
the course of.the physician-patient relationship. This requirement
eliminates the need for subdivision (2)(b) of the URE rule which
reguired the judge to find that the patient or physician reasonably
believed the comminication to be necessary or helpful to enable the
physlcian to make a diaghosis or o prescribe or render treatment.
This definiticn probably includes more commanications than does the URE
language. For example, it would be difficult to fit the statement of
the doctor to the patient giving his diagnosis ﬁithin the provisions
of URE subdivision {2)(b), whereas such statements are clearly witain
the definition of 'bonfidential comrmnication' as revised. It is un-
certain whether the doctor's statement is covered by the existing
California privilege.

Paragraph (b)--"Holder of the privilege." The definition of "holder of

the privilege" has been rephrased in the revised rule to conform to the similar
definition in Revised Rule 26. Under this definition, a guardian of the patient
is the holder of the privilege If the patient is incompetent. This differs
from the URE rule vhich makes the guardian of the person of the '
patient the holder of the privilege. Undsr the revised defipition,

if the patient has a separate prardiann of hls sstnte gnd & separwie

guardian of his person, either guardian can cleim the privilege. The

provision making:the persorsl representative of the patient the holder
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6f the privilege when the patient Is dead may change the existing
taliforaia law. Under the present Californis law, the privilege may
urvive the death of the patient in scme cases and no one can waive

it oi behalf of the patient. BSee the discussion in the Study,

infra at 000-000. If this is the existing California law,

it would be changed because the personal representative of the
patient will have authority to c¢laim or waive the privilege after the
patient's death. The change is désirahle, for the personal representative
can protect the interest of the patient's estate in the confidentiality
of these statements and can waive the privilege when the estate would
benefit by waiver. And,vwhen the patient's estate has no interest in
preserving confidentiality, or when the estate has been distributed
and the representative discharged, the importance of providing +the courts
with complete access to evidence relevant to the causes belore them should
prevall over whatever remeining interest the decedent may have had in
gecrecy.

This definition of "holder of the privilege” should be considered

with subdivision (2) of the revised rule (specifying who can eclaim the
privilege) and Rule 37 (relating to vaiver of +the privilege).

‘Paragraph {c}--"Patient." The Commission disaepproves the requirement of

the URE rule that the patient mmst consult the physician for the sole purpose

of treatment or diagnosis preliminary to trestment in order to de
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within the privilege. This requirement does not appear to be in the

existing Californis law, See McRae v. Erickson, 1 Cel. App. 326, 332-

333, 82 Pac. 209, 212 {1905). Since treatment does not always follow
diagnosis, the limitation of diagnosise to that which is "preliminary to
treatment” is undesirable, Also, inclusion of the limitation “sole"
with respect to the purpose of the consultation would eliminate some
statements fully within the policy underlying the privilege even though
made while consulting the physician for a dual purpose. For example, &
repalrmen might visit a physician both for the purpose of cobtaining
treatment from the physlcian and for the purpose of repairing the physi-
clan's equipment. Statements made by the patient during the course of
the visit to enable the physician to dlagnose and treat him would seem
to be as deserving of protection as statements made by another person
whose sole purpose was to obtain treatment. Of course, statements made
for another purpose, such as repairing the equipment, would not be pro-

tected by the privilege.

Paragraph (d)--"Physicisn.” Paragraph (d) of subdivigion (1) defines
physleian to include a person "reascmably believed by the patient to be |
authorized" to prectice medicine. This changes existing Californis law,
which requires the physician to be licensed. CODE CIV. PROC. § 1881 (4).
If we are to recognize this privilege, we should be willing to protect
the patient from reasonable mistakes as to unlicensed practitioners.

The privilege also should be applicable to commnications made to a
physician suthorized to practice ino aoy state or nation. When a Californmia
resident travels outside the State and has ocecasion te visit a physician
during such trgvel, or where a physician from another state or nation par-
ticipates in the treatment of a person in California, the patient should be
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entitled to assume that his commnications will be given as mach
protection as they would be if he talked to a Celifornia physician in
California. 4 patient should not be forced to inguire about the jur-
isdictions where the physician is authorized to practice medicine and
vhether such jurisdictions recognize the physician-patient privilege
before he may safely commnicate to the physilcian.

Subdivision (2)--General rule.

The basic statement of the physiclan-patient privilege is set out
in the revised rule as subdivision (2). The following modifications
of this provision of the URE rule have been made in the revised rule:

(1) The rule has specifically been made subject to Rule 37 (waiver)
and subdivieion (7) of URE Fule 27 has been omitted as unnecessary .

(2) Under subdivision (4)(h) of the revised rule, the privilege is
not applicaeble in criminal actions and proceedings. The URE rule would
have extended the privilege to s prosecution for s misdemeancr. The
existing California statute makes the privilege unavailable in.ggg erim-
inal action or proceeding. CODE CIV. PROC, § 1881 (4). The Commission ig
unavare -of any criticism of the existing California lsw. In addition, 1f
the privilege were appliceble in a trial on a misdelfeanor charge but not
applicable in a trial on a felony charge, as under the URE rule, it
would be possible for the prosecutor in scome instances to prosecute for
a felony in order to meke the physiclan~-patient privilege not applicable.'
A rule of evidence should not be a significant factor in determining
whether a defendant is tc be prosecuted for a misdemeanor or a felony.

(3) The languasge of the URE rule indicating the persons who may

be silenced by an exerclise of the privilege has been omitted.
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The purpose of this language in the URE rule is to indicate that the privilege
may rot be exerclsed against an eavesdropper. For the reasons appearing in
the discussion of Revised Rule 26 {see pages 000-000, supra), an eavesdropper
should not be permitted to testify to a statement that is privileged under
this rule. The revised rule will permit the privilege to be asserted to pre-
vent an eavesdropper from testifying. The existing California law probably

does not provide this protection against testimony by eavesdroppers. See

generally Kramer v. Policy Holders Life Ins. Assn., 5 Cal. App.2d 380, 42 P.24

665 (1935), and Horowitz v. Sacks, 89 Cal. App. 336, 265 Pac. 281 (1928).

(%) The language of subdivision (2)(d} of the URE rule has been revised
to state more clearly who is suthorized to exercise the privilege.

Subdivieion {3)--When vhysicisn must claim privilege.

Subdivision (3), which hae been added to the revised rule, directs the
physician to clalm the privilege on behalf of the patient whenever he is
authorized to do so unless he is otherwise instructed. Under the language of
the URE rule, it is not clear that the physician ie a person "suthorized to
claim the privilege" for the holder of the privilege.

Subdivision (4)--Exceptions.

The excepticns to the physicilan~patient privilege have been gathered
together in subdivision (4). The language has been conformed to that used in
Rule 26 and the order in which the exceptions appear has been altered so that
they are in the same order in which comparable exceptions appear in Rule 26.

Paragraph (a)--Crime or tort. While Revised Rule 26 provides that the

lawyer-client privilege does not apply when the comunication was made %o
epable anyone to commit or plan to commit & crime or a fraud {see pages 000-000,

guprae ), subdivision (L){a) of Revised Rule 27 creates an exception to the physician-




enable or ald anyone to commit or plan to commit a crime or a

tort, or to escape detection or apprehension after the commission

of a crime or a tort. This difference in treatment of the
physician-patient privilege stems from the fact that persons do not
ordinarily consult thelr physicians in regerd to matters which

might subseguently be determined to be a tort or crime. On the

other hand, people ordinarily comsult lawyers about precisely

these matters. The purpose of the

privilege-~to encourage persons to make complete disclosure of

their physical and mental problems so that they may obtain treatment
and heeling--is adequetely served without bLroadening the privilege to
provide s sanctuary for planning or conceeling crimes or torts.
Beﬁause of the different nature of the lawyer-client relationship,

a similsr exception to the lewyer-client privilege would substantially
impailr the effectiveness of the privilege. Whether this exception
exists in Califoraia law has not yet been decided,  but 1t probably would
be recognized in an appropriate case in view of the similar court-
created exception to the layer-client privilege.

Paragraph (b)--Parties claiming through decessed patient. The language
of subdivision (ik)(‘p} of the revised rule has been revised to conform 4o the
language of the comparsble exception in Revised Rule 26. See the discussion
of this exception at 000-000, supra.

Paragraph {c)--Breach of duty. Subdivision {&)}{c) has been added to the

revised rule. Tt expresses an exception similar to that found in subdivision
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{]—')(c) of Revigsed Rule 26, Tf a vatient sherges a doctor with
& breach of duty, he should not be privileged to withhold frem the doctor
evidence material to the doctor’s defense.

Paragraphe (d) and (e)--Dispositive instruments. In subdivisions

(4)(a) and {e) of the revised rule, the URE exception relsting to the
validity of a will is broadened to provide an exception for communications
relevant to an issue conéerning the intention or competency of the
deceased patient with respect to, or the validity of, any dispositive
instrument executed by the now deceased patient. Where this kind of

issue arises In a lawsult, commnications made to his physician by the
person executing thé instrument become extremely

important. Permitting these statements to be introduced in
evidence after the patient's death will not materially impair the pri-
vilege granted to patients by thie rule. Existing California law pro-
vides an exception virtually coextensive with that provided in the revissd
rule. CODE CIV. PROC. § 1881 (4)..

Paragraph (f)--Cuardianship proceedings. The exception provided in

subdivision (4){f) of the revised rule is broader than the URE rule; 1t
covers not only commitments of mentally ill persous but also covers such
cases as the appointment of a conservator under Prokate Code Section 1751.
In these cages, the privilege should not apply because the proceedings
are being conducted for the benefit of the patient. In such proceedings,
he should not have a privilege to withhold evidence that the court needs’
in order to act properly for his welfare. There is no similar exception

in existing California law. McClenahan v. Keyes, 188 Cal. 574, 206 Pac.

45h (1922). But see 350PS. CAL. ATTY. Eil.. 226 regarding the unavail-
ability of the present physician-yatient privilege where the physician
acts pursuant to court appointment for the explicit purpose of giving

testimony.
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Paragisph [ gi--Josvetencyr proceedings. Ianguaze has boen 2ided to

subdivision (4){g} of the revised rule to distinguish the proceedings referred
to in this subdivision from commitment proceedings covered by the exception
stated in subdivision (4)(f), supra. This exception, too, is new to Californie
law; but, when a patient’s condition is placed in issue by instituting such a
proceeding, the patient should not be permitted at the same time to withhold
Trom the court the most vital evidence relating %o his condition.

Paragraphs (h) and (i)--Criminal conduct. The URE rule, in subdivision

{(2), provides that the privilege does not apply in felony prosecutions. The
revised rule, in subdivision (4}(h), retains the existing Californis rule that
the privilege 1s inapplicable in 211 criminal prosecutions. (QDE CIV. PROC.

§ 1881 {4). See also People v. Griffith, 146 cal. 339, 80 Pac. 68 (1905).

The URE rule, in subdivision {(3), provides =also that the priviiege is
inapplicable in civil actions to recover demages for the patient's felonlous
conduct. As revised, this exception is found in subdivision {4){i}, which
makes the privilege inapplicable in civil actlons to recover damages for
any criminal conduct, whether or not feloniocus, on the part of!the patient.
The exception is provided in the URE rule because of the inapplicability of
the privilege in felony prosecutions, and its broadened form appears in the
revised rule because of the inapplicabllity of the revised privilege in all
criminsl prosecutions. Under the URE article relating to hearsay, the evidenqe
admitted in the eriminal trial wouid be admissible in a subsequent ecivil trial
as former testimony. See yuIwORM RULE ©3(3). Thus, if this exception did
not exist, the evidence subject to the privilege under this rule would be
available in the civil trial if the criminal trial were conducted first but
not if the civil trial were conducted first. The admissibility of evidence
should not depend on the order in which civil and criminel matters are tried.

Rule 27
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This exceptiom 1s provided, therefore, so that the same evidence is available
in the civil case whether the criminal case is tried first or last.

Paragraph {Jj)--Guasi-criminal proceedings. Because the URE rules do notf

purport to apply in nonjudicisl proceedings, nothing in the rules indicates
whether this privilege should apply in such proceedings. The revisced rules,
however, apply in all proceedings except as otherwise provided by statute.
Therefore, subdivision {4)(j) has been included in the rule to provide that

the privilege may not be claimed in thosz administrative proceedirgs that are
comparable to criminal proceedings, i.s., proceedings brought for the purpose
of imposing discipline of some sort. Under existing law, thie privilege is
availlable in all adminletrative proceedings coprducted under the Administrative
Procedure Act because 1t has been incorporated in Government, Code Section |
llElS(c) by refefence; but it is not specifically made avallsble in administretive
proceedings not conducted under the Administrative Procedure Act because the l
statute granting the privilege in terms applies only to eivil actions. The
revised rule sweeps away this distinction, which has no bésis in reason, and
substitutes a dietinction that has teen found practical in judicial proceedings.

‘Paragraph {k)--Patient-litigent exception- The URE rule provides that

there is no privilege in an action in which the condition of the patient is

an element or factor of the claim "or defense" of the patlient. The revised
rule-~-subdivision (4}{k)--does not extend the patient-litigant exception this
far. Instead, it provides that the privilege does not exist in any proceeding
in which an issue cconcerning the condition of the patient has been tendered

by the patient. 4 plaintiff should not be empowered to deprive s defendant

of the privilege merely by bringing an action or proceeding and placing the
defendant’s condition in lssue. But, if the patient himseif tenders the issue
of his condition, he should do so with the realization that he will not be able
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to withhold relevant evidence from the opposing party by the exercise of the
physician-patient privilege. A limited form of this exception is reevgnized
in existing California isw by making the privilege inapplicable in personal

injury actions. Code Civ. Proc. § 1881 (4); City and County of San Francisco

v. Superior Court, 37 Cal.2d 227, 231 P.2d 26 (i951). The exception as

revised extends the existiné exception to other situations where the patient f
himgelf has raised the issue of his condition.

The revised rule--subdivision {4)}{k)--provides that there is no privilege
in an action brought under Section 377 of the Code of Civil Procedure (wrong-
ful death). The URE rule dces nct contsin this provision. Undexr the existing
California statute, a person authorized to bring the wrongful death action
may consent to the testimony by the physician. Code. Clv. Proc. § 1881 (L). 7
As far as testimony by the physician 1s concerned, there is no reason why
the rules of evidence should be different in a case where the patient brings
the action and s cease where someone else sues for the patient's wrongful
death,

The revised rule--subdivision (L)(k}--provides, also, that there is no
privilege in an action brought under Section 376 of the Code of Civil Procedure
{parent's action for injury to child). In this case, as in a case under the
wrongful death statute, the same rule cf evidence should aprly when the
parent brings the action as applies when the child is the_;ﬂainfiff

Paragraph (L)--Required veports. The provision of the URE rule pro-

viding that the privilege does not apply as to information required by statute
to be reported to a public officer or recorded in a public office has been
extended in subdivision (4){L} to irclude information required to be reported

by other provisions of law. The privilege should not appiy where the information
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is public, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation, or other provision. There is no
comparable exception in existing California law; it is a desirable
exception, however, because no valid purpose is served by preventing the
evidentiary use of relevant information that is required to be reported

and made public.
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RULE 27.3. PEYCHOTHERAPIST -PATTIENT PRIVILEGE

{31) A=z peed in this rle:

{n) "Corfidential communicaticy between patient and nsychotherapist’

means inforration, inecluding information obtained by an exomingtion of the

patient, tranemitted between o patient and hls psychotheraplst In the course

of that relationshipand in confidence by & means which, so far as the patient

is awere, discloses the information to no third persons other than those who are

H

rrecent to further the interesti of the patient in the consultation or those

reasonebly necessery for the transuission of the informatien: gr the

accomvlighment of the purpose for which the psychotherspist is consulted, and .

includes advice given by the peychotherapist in the course of that relstionship.

(L) "Holder of the privilege' means (i) the patient when he is

competent, (ii) & suardian or conservator of the patient when the patient

is incompetent,and {iii) the personal representative of the patient if the

patient is dead,

(c) "patiert" means a perscn who consults a psychotherapist or submits

to an examination by & psychotleranist for the purpose of securing a dizgnogis
kA i,

or preventive, palliative,or curative treatment of his mental ox enmotional

condition.

o

(d) "Psychotherapist' means (i) s person authorized, or reasonably

believed by the patient to he suthcorized, to practice medicine in any state

or nation or {11) a person certified &s a psychologist under Chapter 6.6

ngmmencing with Section 2900) of Division 2 of the Pusiness and Professions

Code »
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{2) Subject to Rule 37 and except as otherwise provided in this rule,

a patient, whetber or not a party, has a privilege to refuse to disclose, and

to prevent another from disclosing, a confidential comminication between

patient and psychotherapist if the privilege is claimed by:

(a) The holder of the privilege; or

{(b) A person who is authorized to claim the privilege by the holder of

the privilege; or

{c) The person who was the psychotherapist at the time of the confiden-

tial communication, but such person may not claim the privilege if there is

no holder of the privilege in existence or if he is otherwise instructed by

a person authorized to permit disclosure.

{3) The psychotherapist who received or made a commnication subject

to the privilege under this rule shall claim the privilege whenever he:

{a) Is authorized to claim the privilege under paragraph {c) of

subdivision {2); and

{b) Is present when the communication is sought to be disclosed.

(k) ‘There is no privilege under this rule:

(a) If the services of the psychotherapist were sought or obtained

to ensble or aid anyone to commit or plan to commit a crime or a tort or to

escape detection or apprehension after the commission of a crime or a tort.

Rule 27.3
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(b) As to a communication relevant to an issue between parties

who ecloin through a decessed patient, regordless of whether the clalms ﬂ_

are by testate or intestate succession or by inter vivos transaction.

(¢lis to o corminicniion relevant toon issceof treoeh, by the peychctierapist orby

the patient, of o duly arieirs out of the ypeychotbernpist-patient relationship.

(d) fp to a communicetion relevant to en issue concerning the intenticn -

of a deceased patient with respect tc a deed of conveyance, will,or other

wrilting, executed by the patient, purporting to affect an interesi in

-ErOEerty,

(e) A3 to a communication relevant to an issue coacerning the validity

of a deed of conveyance, will, or other writing, executed by a now deceased patlent,

purperting to affect an interest in proverty.

(£} In = proceeding brought by or on behalf of the patient

in which the patlent seeks to =gtablish his competence.

{g) In s proceeding, including an action brought under

Section 376 or 27V of the Code of Civil Procedure, in which an issue

concerning the mental or emotionel condition of the patient has been tendered (1)

by the patient, or {ii) by any pavrty claiming through or umder the patlent, or

{111} by any party claiming as a beneficiary of the patient through a contract

to vhich the patient is or was a party.

(n) If the psychotherapist is appointed by order of a court to examine

the patient.

(1) As to information which the psychotherapist cr i, patient is required

to report t¢ a public official cr as To information required to be recorded

in a public office,unless the statute, charter, ordinsnce, adsministrative
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(:: regulation, or cther provision requiring the report or record specifically

provides that tle inforeatieon shall not be discloged.
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CULMENT

Feither the URE nor the exdsting Colifornia low provides any special privilege
Tor poychiatrists other than that vwiilch is enjoyed by physicions gencrally. On
the ouvaer hand, pereons who consult psychologists have a broud privilege under the
terms of Business and Professions ColGe Scetion 2004, Tet, the need for a privilege
broacer thaa thet provided to patiencs of medicanl doctors iz as great for persons
consuliing psychiatrists as it is for persons consulting psychologists. Adequate
peychotherapeutis treatment is depaadent upon the fullest revelation of the most
intimaie and embarrassing détails of tane patient's life. Uuless o patlient can be
assured that such information will be held in utmest conPidence, he will be re-
Juctant to make the full disclosure vmon which hie tresitment depends. The Com-
mission has received several reporis indicagting thai perscas in need of treatment
someuines refuse such treatment from psychiatrists because the confidentislity of
their communications canmot be assuwrce uvnder existing law. Muny of these persons
are scriocusly disturbed and consticuie threats to other persons in the community.
Accorcingly, the Commisslon recommends that a new privilege be sstahlished thot
woull grans Lo vatients of psychiatrists a privilegs mwich Lroader in scope than
the oriinary physician-patient privilcge. Although i¢ is recognized that the
graacing of the privilege will cperate to withhold relevent evidence in some
cases vhere such evidence would be crucisl, the interzsts of scciety will be hetter
served 1f psychiatrisis are able to assure patients tiat their confidences will be
procecied,

Proposed Rule 27.3 is designed to provide this additional privilege. The priwi-
lege applies alsc. topgrhdlogists. and- supersedes the. pgycholegist-patient privilege
provifed in the Sueluness aud Professlons Code. The new priviiege will be ouze

for poychotherapists generally.
IR Rule $27.3
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Definition of "psychotherapist." In subdivision (1){(d), "psycho-

therapist"” is defined ae any medical doctor or certified psychologist.
The privilege is not confined to those medical doctors whose practice is
limited to psychiatry because many medical doctors who do not specialize
in the field of psychiatry nevertheless practice psychiatry to a certain
extent. Some patients cannot afford to go to specislists and must obtain
treatment from doctors who do not limit their practice to psychiatry. Then,
too, because the line between organic and psychoscomtic illness is indistinct,
& physiclan may be called upon to treat both physical and mental or emotional
conditions at the same time. Disclosure of a mental or emctional problem
will often be made in the firet instance to a family physician who will refer
the patient to somecne else for further speclalized treatment. In &ll of
these situationse, the peychotherapisi privilege shculd be applicable if the
patient 1s seeking diagnoels or treatment of his mental or emotionsl condition.
Scope of the privilege. Generslly, the new privilege follows the pnysician.
patient privilege anrd the comments made under Rule 27 will apply to the provisiosns
of Proposed Rule 27.3. The followlng differences, however, should be noted§
{1) The psychotheraplst-patient privilege applies in all proceedings.
The physiclan-patlent privilege does not apply in criminal actions and similér
proceedings. See Revised Rule 27[&)[h).' Hince the interests to be protectéd
are somevwhat different, this difference in the scope of the two privileges és

Justified, particularly since the Commission is sdvised that proper psycho--
therapy often is denied a petient solely because of a fear that the psychother-
apist may be compelled to reveal confidentisl communications in a criminal |
proceeding.

Although the psychctherapist-petient privilege applies in a criminal
Proceeding, the privilege is not available to s defendant who puts his mentsl

or emotional condition in issve, as, for example, by & plea of insanity or
diminished responsibility. The exception provided in paragraph (g) of
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suvdivision (4, makes this ciear. This is oaly fair. in a criminal proceeding
in which the defendant has tendered his condition, the prosecution should hese
avallable to it the best informatioﬁ that can be obtained in regard to the
defendant's mental or emoticnal condition. That evidence most likely can be
furnished by the psychotheraspist who examined or treated the patient-defendant.

(2) There is an exception in the physician-patient privilege for commit-
ment or guardianship proceedings for the patient. See Revised Rule 27{4){(f), .
supra at 000. There 1s no similar exception in the psychotherapist-patient
privilege. A patient’s fear of future cormitment proceedings based upon what
he tells his psychotherapist would inhibit the relationship between the patiept
and his psychotherspist almost as mmch as would the patient's fear of future
criminal proceedings based upon such statements. If a psychotherapist becameé
convinced during a course of treatment that his patient is a menace to himsel{
or to others because of his mental or emotional condition, he is free to briné
sech information to the attention of the appropriate avthorities. The privil;ge
is merely an exemption from the general duty to testify in a proceeding ia .
which testimony can ordinarily be compelled to be given. The only effect of
the privilege would be to enable thé patient to prevent the psychotheraplsat
from testifying in any comuitment proceedings that ensue.

(3} The physician-patient privilege does not apply in civil actions
for damages arising out of the patient's crimiral conduct. See Reviged Rule
27(4)(1). Nor does it apply in cdministrative disciplinary proceedings. No
similar exceptions are provided in the psychotherapist-patient privilege.
These exceptions appear in the rphysiclan~-patient privilege
becsuse ' that privilege does not apply in criminal proceedings.
Therefore, an excepticn is also created for comparable civil and adminis-

trative cases. The psychctherapist-patient priviiege, however, does apply
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in criminal cases; hence, there ls no simllar exception in civil acticis
or administrative proceedings involving the patient's criminal conduct.

Court appointed psychotherapist. Subdivision {4)}(h) provides an

exception if the psychotherapist is appointed by order of a court to examine the
patient. Where the relationship of psychotherapist and patient is created

by court crder, there 1s not a sufficlently confidential relatlonship to
warrant extending the privilepge to commnications made in the ccurse of

that relstiomship. Moreover, when the psychotherapist is appointed by the
court, it is most often Tfor the purpose of baving the psychotherapist testify
concerning his conclusions as to the patient’s condition. Thereforz, it

would be inappropriate to bhave the privilege apply tc that relatlionship.

See generally 35 OPS. CAL. ATTY. GEN. 220 regarding the unavailability of

the present physicilan-patient privilege under these circumstances.
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RULE 27.5. PYRIVILEGE NOU TO TESTIFY AGAINST SPOUSE

(1) A merried person has a privilege not to testify agzainst the other

spouse in any proceeding except:

{a} A proceeding to coammit or otherwise place his spouse or his

rroperty, or both, under the control ¢f another because of his slleged

mental or physicasl condition.

(b} A proceeding brought by or on behalf of a spouse to establish his

competence.

{e} A criminal proceeding in which one spouse is cherged with (1) a

crime against the person or property of the other spouse or of a child of

elther, whether committed before or during marriage, or {ii) & crime against

the person or property of a third person committed in the course of committing

a crime against the person or property of the other spouse, whether committed

before or during marriage, or (iii) bigamy or adultery, or (iv) a crime

defined by Section 270 or 270a of the Penal Code.

(d) A proceeding under the Juvenile Court Law, Chapter 2 (commencing

with Section 500) of Part 1 of Division 2 of the Welfars and Instituticns

Code.

(2) Subject to the exceptions listed in subdivision (1), a married

person whose spouse is a party to a proceeding has a privilege not to be

called as a witness by ar adverse party to that proceeding without the prior

express consent of the spouse having the privilege under this subdivision.

(3) Unless wrongfuily compelled to do so, a maerried person who testifies

in a particwlar proceeding does not have a privilege under this rule in that

proceeding,

{4) There is no privilege under this rule in s civil proceeding brought

or defended by a married person for the immediate benefit of his spouse or of

himself and his spouse.
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Rule 27.5.
Under this rule, & married person has two privileges: (1) a
privilege not to téstify against his spouse and (2) a privilege not to be
called as s witness 1n any proceeding to testify against his spouse. HNo

similar privileges are contained in the URE.

Privilege not to testify. The privilege not to testify--subdiviasion

{1)«=is recommended because compelling a merried person to testify ageinst
his spouse would in many caeses seriously disturd if not completely disrupt
the marital relationship of the persons invelved. Society stands to lose
more from such disruption than it stands to gain from the testimony which
would be made available if the privilege did not exisi.

The privilege provided by this subdivision is based in part on a 1956

recomendation and study made by the Commission. See Recommendation and

Study relating o The Marital "For and Agsinst" Testimonisl Privilege, 1

CAL. LAY REVISION COMM'N, REP., REC, & STUDIES F-1--F-19 (1957},

Privilege not to be called as witness. The privilege not to be called

as a witness--subdivision (2)--1s somewhat similar to the privilege given

the defendant in a criminal case under Rule 23. This privilege is necessary
to avold the prejudicisl effect, for example, of the prosecution calling the
defendant's wife as & witness, thus forecing her to cbjeet before the jury-. Thg
privilege not to be called does not apply, however, in a proceeding where i
the other spouse is not & party. Thus, a married person may be called as a
witness in a grand jury proceeding, but he may refuse to answer a guesticn

that would compel him to testify agalnst his spouse,

Rule -5
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Lxceptions., The exceptions to the privilege under this rule are similar
to those contained in Section 1881(1) of the Code of. Civil Procedure and
Section 1322 of the Penal Code, but the exceptions in this rule have been
made consistent with those provided in Revised Rule 20--the marital commmica-
tions privilege.

Uaiver, Subdivision (3) provides that the privileges under this rule
will be waived whenever the spouse entitled to claim the privilege testifies.
Thus, a married person cannot call his spouse to give favorable testimony
and expect the spouse to invoke this privilege to keep from testifying on
cross-examination to unfavorable metters.

Sutdivision (L) precludes merried perscns ffom taking unfair advantage
of their marital status to escape thelr duty to give testimony under Code
of Civil Procedure Bection 2055. It recognizes & docirine of waiver that
bas been developed in the Celifcrnia cases. Thus, for example, when suit
is brought to set aslde a conveyance from husband to wife allegedly in
fraud of the hushand's creditors, both spouses helng named as defendants, it
has been held that setting up the conveyance in the answer as a defense waiveé

all marital privileges. Tobias v. Adams, 201 Cal, 689, 258 Pac. 588 (1927);

Schwartz v. Brandon, 97 Cal. App. 30, 275 Pac. 448 (1929). But ef. Marple v.

Jackson, 184 Cal. 411, 193 Pac. 940 (1920). And when husband and wife are
joined as defendants in a gduiet title action and assert a c¢laim to the prop-

erty, they have been held to have waived the privilege. Hagen v, Silva, 139

Cal. App.2d 199, 293 P.2d 143 (1956). Similerly, when the spouses join as
plaintiffs Iin an action to recover damages to one of them, the cause of action

being commmity property at the time the case was decided, each has besn held
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to have waived the privilege as to the testimony of thwe other. In re Strand,

123 Cal. App. 170, 11 P.23 89 (1932). However, the privilege is available
to the plalatiff spouse who sues alone to recover for his personal injuries,

gvenh though the recovery would have been commugity property. Rothschild v,

Syperior Court, 109 Cal. App. 345, 293 Pac, 106 (1930). But cf. Credit

Bureau of San Diego v, Smamllen, 11k Cal. App.2d Supp. 834, 249 P.2d 619

(1952). This rule has seemingly been developed to prevent a spouse from
refusing to testify as to matters which affect his own interest on the ground
that such testimony would also be "against" his spouse under Section 1881(1).
It has been held, however, that a spouse does not waive the privilege by
making the cther spouse his agent, even as to transactions inmvolving the

agency. Ayres v. Wright, 103 Cal, App. 610, 28B4 Pac. 1077 (1930).

Present law.

Under Section 1881(1) of the Code of Civil Procedure and Section 1322
of the Penal Code, a married perscn hes a privilege, subject to certain
exceptions, to prevent his spouse from testifying for or against him in a
civil or criminal asction to which he is a party. Section 1322 of the Penal
Code also gives his spouse a privilege not to testify for or against him in
e criminal action to which he 1s a party.

The "for" privilege. The Commission has concluded that the marital

testimonial privilege provided by exlisting law as to testimony by one
spouse for the other should be sbolished in both civil and criminal
acticns. There would appear to be no need for this privilege,

now given to & party to an action, not to call his spouse

to testify in his favor. If a case can be imagined in which a
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party would wish to avall himself cf this privilege, he could achieve the
same result by simply not calling his spouse to the stand. Nor does 1t seem
desirable to continue the present privilege &f the nonparty spouse not to
testify in favor of the perty spouse in & criminal action. It is difficult
to Iragine a case in vhich this privilege would be claimed for other than
mercenary or spiteful motives, and 1t precludes access to evidence which

might save an innocent person from conviction.

The "against' privilege. Under existing law, either spouse may claim the priv-

ilege to prevent one spouse from testifying against the other in a criminal action,
and the party spouse may claim the privilege to prevent his spouse from testifying
against him in a civil action. The privilege under Rule 23.5 is given exclusively
to the witness spouse hecause he instead of the party spouse is more likely to make
the Ceterminaticn of whether to claim the privilege on the basis of its -
probable effect on the marital relationship. For example, because of his interest
in the outcome of the action, a party spouse would be under considerable
temptation to claim the privileze even if the marriage were already hopelessl&
disrupted, whereas & witness spouse probably would not. — Illustrative of the
possible misuse of the existing privilege is the recent case of People v.

50 Cal.2d 702, 326 p.2a 777 (1350),
Ward,/involving a defendant who murdered his wife's mother and 13-year-old
sister. He bad threatensd to murder his wife--and it seems likely that he

would have done so had she not fled. The merital relationship was as thoroughly

shattered as it could have been; yet,the defendant was entitled to invoke the:}
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privilege to prevent his wife from testifying. In such a situation, the
privilege does not serve at all its true pyrpose of preserving a marital
relationship from disruption; it serves ounly as an obstacle to the adminis-

tration of justice.
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RULE 26, MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS

(1} Subject to Rule 37 end except as otherwise provided in P .aragraphs-

£2)_and {3)-of] this rule, a spouse {or his guardian or conservator wken

v

he is incompetent) [whe.irsmsamitted-sa-the-other-the-informatien-vwhiech

constituteos -tho-communieation], wheiher or not a party, has a privilege

during the marital relationship and afterwards [whieh-he-Eay-elaim-vheshey-

or-heb-he-is-a-party-te-she-aebisny | to refuse to disclosqiand to preveat ano-

ther [she- s5ke¥ ] from disclosing, a commumicaticn [s-Eeurd-¥w bhe-judse )

if he elaims the privilepe ond the communiceticn was [te-have

bsen-had-er ] made in confidence between [shem] hin ond the other spouse while

were hushand and wife,

[Phe-other-gpeuse -or~the-zaardian -of - siu-inesmpetent

ﬁgeasé-zzyreiaimr%hengriviiege-eﬁ-hahﬁif-af-%he—sgeébe—haviag-the-E?;vilegee}

(=) [Eé;ther-sgsuse-ma;~elaim-5ueh~privilege] There is no privilege

under this rule:

{a) [£23] i [the-judge-finds-that-suffieicni-evidenees-aside
Frem-ho-ronrnntcationy ~has-besn-inbroduecd-bo-verront o
findins~-thas] the commmicaiion was made, in vhole or
in part, to enable.or aid anyone to comalt or [$e] plan

to commit & crime or [e-se¥s] to pérpetrate or plan to perpetrate a fraud.

(pb) In = proceeding to cammit either spouse or otherwise

place him or his property, or both, under the control of another

tecause of his alleged mental or physical condition.

(¢} In a preceading brought by or on behmlf of either spouse

ir. wvhich the spouse seeks to establish his competence.

Rule 28
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(d) [£a}] In [am-mseticm] a proceeding by one spouse against the

cther spouse, or in a proceeding by a person claiming by testate or intestate

succession or by inter vives transaction from a deceased spouse against

the other spouse. [{b}-in-am-actien-Efor-damages-for-the-alienabien-of-the

affecticns-af-the-othery-or-Ffer-ayinisal -sonversatisn-vith-tha-othory-o% ]
{e) (ée)] In a criminal [metien] proceeding in which one [ef-them]

spouse is charged with i}l a crime against the person or property of the

other spouse or of a child of either, or (ii) a crime against the person or

property of a third person committed in the course of committing a erime

against the person or prcperty of the other spouse, or (iii) bigamy or

sdultery, or [desertiem-of-the-ether-s¥-af-a-chitd-ef-either] (iv) a crime

defined by Section 270 or 2{0a of the Penal Code. [y-s#]

(f) In a proceeding under the Juvenile Court law, Chapter 2 (commencing

with Section 500) of Part 1 of Division 2 of the Welfare and Institutions

Code.

(g) [f£ad] In a criminal [astien] proceeding in which the [mesused

effers-evidenee-of-a) communication is offered in evidence by a defendant

who iz one of the spouses hetween vhom the communication was made.

[£3)--A-spouse-whe-weuld-stherwise-have-a-privilege-under-this-sule
bag-ne~sHeh-priviiage-if-the-judge-£inds-that-he-or-the-sthev- gpouse-yhike
the-hetder-ef-the-priviiege-teskified-c¥-eauned -ansthar-to~-tagbi fy-in-any

aebicn-te-any-esEEupieatien-betveen-sho-spouses-upen-tho~gane-gubjeet-uatbar: |
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COMBITIET

Rule 28 expresses the privilege for confidential marital commumnications.
Under existing law, the privilege for confidential warital communications is
provided in subdivision 1 of Code of Civil Procedure Zzciion 1881.

Subdivision {(1)--Ceneral rule

“ho can claim the privilege. Under the URE rule, only the spouse who

transmitted to the other the information which constitutes the communication
can claim the privilege. Under existing Californie law, the privilege may
belong only to the nontestifying svouse Inasmuch as the statute provides:

"Nor can either . . . be, withcut the consent of the other, examined as to

any communicetion made by one to the other during the marriamge." (Emphasis
added.} Tt is likely, however, that ithe statute would be construed to grant

the privilege to both spouses. See generally In re De Neef, 42 Cal. App.2d

691, 109 P.2a 741 (1941). But see People v. Keller, 165 Cal. App.2d 419,

Lp3-Lok, 332 P.2d 174, 176 (1958).

Under the revised ruile, both spouses are the hollers of the privilege
gnd eicher spouse may claim it. As a practicel matter, it is often
difficult to separate whe subject matier of statements made from one spouse
to another from the subject maitter of the replies. Hence, if the privilege
were only that of the communicating spouse, the nature of the privileged
statenent might he revealed by cbtaining from the other spouse, if willing
to testify, vhat was said in return. Protection for each spouse can be
providéed only by glving the privilege to hoth.

Under the revised rule, a guardian of an incompetent spouse may claim
the privilege on behalf of that spouse. However, when & spouse is dead, no

one can claim the priviiege for him; the privilege, if it is to be claimed
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at all, can be claimed only by or on tehalf of the surviving spouse.

Vermination of marriage. Under cxisting Califoruia law, the privilege

mey be claimed gs to confidentisl cormunications made during a marriage
even uhough the marriage has tersminated st the time the privilege is claimed.

Code Civ. Proc. § 1881(1); People v. Mullings, B3 Cal. 128, 23 Pac. 229 (1890).

The URE rule, however, would peratit the privilege to be claimed only during
the marital relationship; zo privilege would exist afier the marriage is -
terminated by death or divorce. This portion of the URE rule has been
reviged to retain the existing California law. Free and open communication
between spouses would be unduly Inhibited if one of the spousee couwld be
compelled to testify as to the nature of such communications after the
termination of the marriage.

Eavesdroppers. The URE rule provides no proteclion against eaves-

droppers. It provides that the privilege may be asserted only to prevent
testinony by & spouse; hence, a person who has overhesrd a confidential
communicetion between spouses mey testily concerning vhat he overheard.
The revised rule, however, vermiis the privilege to be exercised against
anyone. Thus, eavesdroppers may be rrevented from testifying by a claim
of privilege. 7This constitutes a chenge in the existing law, for the
existing law alsc provides 1o proctection agsinst eavesdroppers. Bee

generally People v. Peak, 66 Cal. App.2d 594, 153 P.2d 46l (1984); People

v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 {1923}. The change is desirable,
however, for no one should be able vo use the fruiis of such wrongdoing for
his own advantage by using them‘as evidence in court. The protection
afforded against eavesdroppers also changes existing law thet permits

a third party to wvhom one of the spouses has revealed z comfidential

-74-
Rule 28




communication to testify concerning it, Pecple v. Swaile, 12 Cel. App. 192,
195-196, 107 Pac. 134, 137 {1909), Pecple v. Chadwici, I Cal. App. 63, 87
Pac. 3Ck (1906). GSee also Wolfe v. United States, 201 U.S. 7 (193%). Under

Rule 37, such conduct would constituie a waliver of che privilege only as to

the spouse who makes the disclosure; the privilege would remain intact as
to the spouse not consenting to such disclosure.

Criminal cases. Rule 23(2), as proposed in the URE, provides a

defendant in a criminal case with & special privilege as to confidential
mariial communications. About the only difference bhetween Rules 28 and
23(2) of the URE as originally proposed is that under URE Rule 23(2) the
privilege applies even though the perscon claiming the privilege is not
the cormunicating spouse. Another possible difference is that URE Rule
23(2) would create & post-coverture privilege, although this is nct
altogether clear. In any event, the revisions of Rule 28 have eliminated
any possible differences between Revised Rule 28 and URE Rule 23(2).
Therefore, subdivision (2) of URE Rule 23 has become superfiuous in the
revised rules and has been eliminated.

Vaiver. Since the revised rule gives each spouse the right to claim
the privilege, subdivision (3} of the URE rule is no longer appropriate
and has been omitted. The question vien the privilege under the revised

rule is terminated is one that is desldt with in Rule 37, relating to waiver.

Subdivision (2)--Exceptions

The exceptions provided in Rule 28 have been reorganized so that they
appear in the game order in which the excepilons appear in the other
communication privileges. These exceptions, for the most part, are
recoghized in existing California law. The exception provided in URE
suodivision (2}(b) has been eliminated because there are no actions for
alienacion of affections or for criminal conversation in California.
c1v. cops § 43.5.
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Poragraph (a)--Crime or fravd. In parvagraph (a) of subdivision (2),

the revised rule sets forih an exception vhen the coumnnicetion was made
to enable or aid anyone to commit or plan to cammit a crime or fraud. The
original URE version of the exception would have made the exception
applicable whenever the communication was made for the purpose of committing
or plamning to commit a crime or a tort. The privilesze is justified by the
need Tor the freest sort of communication betwesen spouses avout all aspects
of their busginess, social, and private lives. Becausc of the wide variety
of torcs and the technical nature of meny, an eXtensiocn of the exception

to include 211 torts would nullify the privilege to too great an extent.
This exception does not appear to have been recognized in the Celifornis
cases dealing with this privilege. Nonetheless, the exception as revised
does not seem so broad that it would impair the values the privilege was
creaved to preserve, and in maany cases the evidence which would be
admiszible under this exception will be vital in order to do justice
betwe;n the parties to a lawsuib.

Poragraphs (b) and {c)--Guerdianship end competency proceedings.

Paragraphs (b) and (c¢) of subdivision (2) have been added in the revised
rule. These paragraphs express en excephlon contained in the existing
California law. CODE CIV. PROC. § 1881(1) {exception added by Cal. Stats.
1957, Ch. 1961, p. 3504%). Commitmert and competency proceedings are under-
taken for the benefit of the subject person. Freguently, virtuslly all of
the evidence bearing on a spouse's competency or lack of competency will
consist of communications to the other spouse. Therefore, inasmuch as
these proceedings are of such vital luportance both to scoclety and to the
spousc vho is the subject of the proceedings, it would be undesirable to
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permit either spouse to invcke a privilege to prevent informastion vital to
the cowrt's determination from being presented to the court.

Paragraph {(d)--Litigation between spouses. The cxception for litigation

between the spouses, subdivision {2)}(&), is recogrized under existing law.
CODE CTV. PROC. § 1881(1). The revised rule extends {the principle of the
exception to similar cases where one of the spouses is dead and the
litigation is between his successor and the surviving spouse. 3See generslly

Estate of Gillett, 73 Cal. App.2d 588, 166 P.2d 870 (1ok6).

Paragraphs (e) and (f)--Crime against spouse or children. Subdivision

(2)(e) of the revised rule restates with minor variations an exception

that is recognized under existing Californis law. CODL CIV. PRCC. § 1881(1).
Paragraphs (e) and (f) of subdivision (2) of the revised rule together create
an exception for all the proceedings mentioned in Section 1322 of the Penal
Code.

Paragraph (g)--Communication offered by defendant spouse. The exception

in sucdivision (2}{g) of the revised rule dces not appear to have been
recoguized in any California case. Nonetheless, it appears to be a desirable
excepvion. When a married person is the defendant in o criminal proceeding and
seeks to introduce evidence which is material to his case, his spouse, or

his former spouse, should nol be privileged to withhold the information.

The privilege for marital communications i1s granted to enhance the

confidential relationshipz between spouses. Yet, nothing wouwld seem more
destructive of merital narmony than to permit one spouse to refuse to give
testimony which is malerial to establish the defense of the cther spouse

in & criminal proceeding.
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RUL. 28.5. CONFIDENTIAL COMMUNICATIONS: BURDEN OF PROOF

“henever a privilege is cizimed on the ground that the natter sought

1o be diseclosed is a communication made in confidence in the course of the

lawyer-client, physician-patient, psychotherapist-patient, or husband-wife

relationship, the communication is presumed to have been made in confidence
8
anc the opponent of the claim of privilege has the burden of proof to

establish that the communication was not ecconfidential.

COMMIENT

Revised Rules 26, 27, 27.3, and 28 all provide a privilege for
commmications made "in confidence' in the course of certain relationships.
M though there appears to have been no cases involving the question in
Calif'ornia, the general rule elsewhere is that such a communication is
presuned confidential and the party objecting to the claim of privilege
has the Durden of showing that the commmmication was not made in confidence.
See zenerally, with respect to the marital communicaetion privilege, B

Wigmore, Evidence § 2336 (McKaughton rev., 1961). See also Blau v. United

States, 340 U.S. 332, 333-335 (1951). In adopting by statute the privileges
article of the URE, New Jersey included such & provision in its statement

of the lawyer-client privilege. §.J. Rev. Stat. § 24:8bA-20(3), added by

N.J. Laws 1960, Ch. 52.
The rule is desirable. If the privilege claimant were required to
show the communication was made in confidence, in meny cases he would be

campelled to reveal the subject matiter of the comuunication in order to

8”Burden of proof" is defined in Uniform Rule 1 as synonymous with
burden of persuasion. The term does not refer merely to the burden of
producing evidence. )
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establish his right to the privilege. Hence, Proposed Rule 28.5 is
submitted with the rules relating to privilezed commnications to
establish the rule of presumptive confidence in California, 1f it is

L L1

not the rule already. See Sharon v. Sharon, T9 Cal. 633, 678, 22 Pac. 26,

ho (1889); Hager v. Shindler, 29 Cal. 47, 63 {1865) ("Prima facie, all

communicetions made by a client to his attorney or counsel [in the course

of that relationship] must be regerded as confidential."),

~79a- Rule 28.5




C

RULE 2¢. PRIEST-PENITENT PRIVILEGE

(1) As used in this rule {5] :

{a) [{p}) ‘Penitent" means a perscn [member-of-a-chureh-or-peligiows
dencminaticn-e¥-crganisatien | who has made a penitential communication to a
priest, [thereef;]

(p) [ée}] ™Penitential communication" means a [eenfessien-ef-eulpabie
eendues-nade-seerebiy-and-in-espfideree -by-a~penitens-vro-a-priest-in-the
eourse-cf-digetpline-cr-practice-ef-the~abhursh-er-rekigious~dencaination-on

ergenipabion-ef-whieh-the-penitent-is-a-menber ] communication made in confi-

dence in the presence of no third person %o a priest vho, in the course of

the discipline or practice of his church, denomination, or organization, is

authorized or accustomed to hear such communications and has & duty to keep

them secret.

(e} [$ad] "friest" means a priest, clergyman, minister of the gospel,
or other officer of a church or of a religiocus denomination or religicus
organization. [y-whe-in-the-gcurse-ef-tte-diceipiine-cr-practice-is-autherized
er-aeaustemed-~-to-Reary-ana-has ~a~-duty-~sa-keep-seeresy-penitential-eckmunies-
$ions-rmade-by~-monbers-of-his-ehurchy-dencuinabion-or-crganisationy |

(2) subject to Rule 37, a penitent [perser], whether or not a party,

bas & privilege to refuse to disclose, and to prevent [a-witmess] another from
disclosing, a penitentisl communication if he claims the privilege [snd-the
judge-Einds-that~{a)-the-comEunieaticn-vas-a-penitenbial -eommunication-and
{b)-the-witness-is-the -penitent-op-she-priesby-and-{e)-the-elainant-ia-the

peritenty-er-the-priest-making-the-elain-en-behalf-cf-an-abgent-pepitent }.

{3) Subject to Rule 37, & priest, whether or not & party, has & privilege

to refuse to disclose a penitential communication if he claims the privilege.

wB0u
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Ruie 29
COMMETTT

Aule 29 sets forth the privilepe that is now granted Ly Celifornia law
in subdivision 3 of Code of Civil Procedﬁre Section 1881.

There mey be several reasons for the granting of this privilege, but
at lezst one underlyipng zzoscon sesws o be thet the lsv will noi corpel
a olerpyman ©o violate--nor punish hin for refusing o violole--ithe Lenete of
his chureh woleh require Lin Lo melntain szcrecy as to confessional.statemenﬁé
male to him in the course of his religious duties. See generally 8

Wirnore, Evidence §§ 2304-2396 (Mcilmughton rev. 1961}. The rule has been

revised in several respects in order to give adequate expression to this policy.
_ The deruuiiion of 'penitential ccmuunizaticn" Las been revised
so thai 14 Is no lcager necessary for a cowrt to determine the content of
the shtatemen?! ; the courd need deterwine only that the communication was
made in the presence of the priest only and that the prisst haé z duty
to seep the communication secret. Under existing l=uwr, the communication
mist be a "eonfession”; under tﬁe URE rule, the communication nust be
a "econfession of culpsble conduct.'
The URE rule requires the penitent to be a member of the church,
dencmination, or religious organization of which the priest or clergyman
recoiving the confession is 2 member. The rule has been revised

to eliminzte this reguirement, thus refaining thé cxisting California law,
The revised rule permits the priviiege to te claimed by either the

penitent or the priest. The URE rmide also permiits either to claim the

priviiege, bhut the priest is permitied %o elaim the privilege only for an

euoent penitent. Under the revised rule, it is clesr that the priest hes

ETES Rule 29
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a privilege in his ovm right. In this regard, the revised rule differs
from existing California law in that the present statute gives a penitent
g privilege only to prevent the priest frow disclosing a confession.
Literally construed, the statute would not give the penitent himself the
right to refuse disclosure of the confession. However, similar privilege
statuies have been held to grant a piivilege both to refuse to disclose
and to prevent the other communiéant from disclosing the privileged

statenent. See City and County of San Francisco v. Bupericor Court, 37 Cal.2d4

207, 236, 231 P.2d 26, 31 (1951} (attorney-client privilege); Verdelli wv.

Gray's Harbor Commercial Co., 115 Cal. 517, 526, 47 Poc. 364, 366 {1897)

("a client cannot be campelled to disclose communications which his attorney
cannot be permitted to disclese”). Hence, it is likely that the statute
granting the priest-penitent privilege would be gimilarly construed.

he addition of the reference Lo Rule 37 is a clarifying change, not
substantive, for in the original URE, Rule 37 itself nakes clear that it
spplies to Rule 29.

Uader the revised rule, a priest 1s under no legal compulsion to claim
the privilege; hence, a penitential commmication may be admitied if the
penitent is deceased, incompetent, or absent and the priest fails to claim
the privilege. This probably changes exlsting California law; but, if so,
the change is desirable. For example, if a murderer had confessed the crime
to a priest and then died, the priest might under the circumstences decide
not to claim the wrivilege and, instead, give the evidence on behalf of an
innocent third party who had been indicted for the crime. The extent to

which the priest should keep secret or reveal confessicnal communications
ig not an appropriate subject for lepislation; the mastler is better left %o
the diseretion of the individual priest involved and the discipline of the
religious body of which he i1s a meuwber.

Rule 29
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RULE 30. RELIGIOUS BELIEF
[Every-persen-has-a-privilege-Lo-refuse-£o-diselose-his-theolegieal

egiaisa—er—religieus-helief~ualess-his-adherenee-e?-neayaahéreﬁee-%e

sueh-pn-opinion-o¥-telief~ig-pateriad-so-an-ipsue~in-she-aetion-other-tkan

shai-of-hig-eredibility-as-a-witgess« |

COMMENT
The net effect of UEE Fule 30 is to declare that a person's theologi-
cal or religious belief is inadmissible on the ground of privilege om the

issue of his credibility as & witness. In Pecple v. Copsey, Tl Cal. 548

12 Pac. 721 (1887), the Supreme Court held that evidence of the lack of +¢
religicus bellef on the part of & witness is incompetent for impeachment -

purposes and, therefore, that objections to questions concerning the;wiﬁ;'

ness' vreligious belief were properly sustained. Thus, the existing Calif-

ornia law declares that the evidence stated by URE Rule 30 to be privileged
is incompetent for impeachment purpeses, while the URE rule provides that
the evidence is privileged if sought to be introduced. for that purpose.

The Commisslon disapproves the URE rule because it excludes evidence
of religious bellef on the issue of credibility only when the witness
himself is asked for the cbjectlonsable informaticn. Nothing in this rule
would preclude the iatroducticn of such evidence by means of other wit-
nesses. The problem invoived actually concerns what evidence is competent
on the Issue of credibility. The Commission will recommend a& provieion
covering the question of religious belief when URE Rules 20-22, which deal

with evidence as to ecredibllity, are studied.
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RULE 3i. POLITICAL VOTL

If be claims the privilege, [«wery] & person has a privilege to

refuse to disclose the tenor of his vote at a [pelitieal] public

election where the voting is by secret ballot unless [the-judge~£inds

that-the-vote-wan-eask ] he voted illegally or he nrevicusly made an

unprivileged disclosure of the tenor of his vole.
C Ok Z2NT

Revised Ruwie 31 decleres the exigting California lav. The Californis
cases declaring such a privilege have relied upon the provision of the
Constitution that "secrecy in voting be preserved.” Cal. Const., Art. IT,

§ 5. See Bush v, Head, 15k Cal. 227, 97 Pac. 512 (2908); Smith v. Thomas,

121 Cal. 533, 54 Pac. 71 (18¢3). ODince the policy of ballot secrecy ex-
tenGs only to legally cast wallots, the California cases and Revised Rule
31 recognize that there is no privilege as to the menner in which an

illegal vote hes been cast. Patterson v. Henley, 136 Cal. 265, 68 Pac.

821 {1902).
The rule has been revised to cover the subject of waiver by prior
disclosure because Fevised Rule 37 applies only to the communication

privileges {Revised Rules 26 throuzh 29).
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RULE 32. TRADE SECRET

The owner of a trade secret has a privilege, wvhich may be claimed by
hin or by nis agent or employee, to refuse to disclose the secret and to
prevent [eshes-perssns}l snother from diselosing it if [shke-judge-Finés
suas] the allowance of the privileze will not tené to conceal fraud or
othervise work injustice.

COMAEIIT

Although no California cases have been found Lolding evidence of &
trade secret privileged, ai least one California case has reccgnized that
such a privilege masy exist unless 1ts helder has injured snother and the
disclosure of the secret is indispensable to the ascertainment of the truth
gnd the ultimate determination of the rights of the partles. Willson v.

Sunerior Court, 66 Cal. App. 275, 225 Pac. 881 {1924} (:irade secret held

0% subject to privilege because of plaintiffis need for information to
establish case against the person asserting the pririlege). Indirect recog-
nicion of such a}p?ivilgge.has also teen fiven in Jection 2019 of the Code
of Civil Proecedure, vhich provides that in discovery proceedings the court
ney maske protective orders prohibiting inguiry into "secret processes, de-
velopments or reseerch.’ | |

The privilege is granted so that secrets esgential to the successful
continued operation of a business or industry may he afforded some measure
of protection against unnecessary disclosure. Thus, the privilege prevents
the use of the witness's duty to Sestify as the means for injuring an cther-
wise profitable business. See generally 8 Wigmore, Dvidence § 2212 (3)
(lLicHaughton rev. 1961). Neverileless, there are Cangers in the recognitiocn
of suchh a privilege. Cocpyright and patent laws-provide adequate protection
for many of the matiers that msy e classifled az trade secrets. Recoge
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nizinT the privilege as to such information would serve only o hinder the
couris in determining the truth withowt providing the owner of the secret

any neeled protection. In maay cases, disclosure of che matters protected by
the wrivilege may be esgential to disclose unfair conpeticion or fraud or to
reveal the improper use of dangercus uaterials by the narty asserting the
privilege. Recognizing the pirivilege in such cases would amount to a

legally sanctioned license to commit the wronzs complained of, for the
wronzloer would be privilieged to withliold his wrongful conduct from legal
serubiny.

Therefore, the privilege is recognized under this rule only if its
spplicaticn will not tend to conceal fraud or otherwise work injustice. The
privilega will protect trade secrels only where they constitute a subordin-
ate means of proof relative to the other evidence in the case. It will not
permii concealment of a trade secret vhen disclosure is essential in the
interest of justice.

Ulth the limitatlons expressed in the rule, the privilege deserves ex-
press récognition in the Californla lav. The limits of the privilege are
necessarily uncertain snd will have 1o be worked ocut Through judicial de-

cisious.
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RULE 33. BECEET OF STATE

[£3)--As-used-in-this-Reiejlsecred-of-statel -neans-inforration-not
spen-er-theresoforz-offieiaily-digelosed-4a-the-public-involving-the-publiie
seeurity-or-eonesraing-thc-military-er-naval-erganisaticn-or-plans-of-the
Vaited-Sntes;-or-a-Biate-or-Territory;-or-coneerning-interensionni-reintiongy

£29--Arwi%aess-has-a»priviiege-te—refuse-ta-aiselese-a-mat%er-an-%he
gieuaé-%hat-i%-is—a—seeret-ef-s%ate;~ané-evideaee-af-the-mat%er-is-inaémissibi§§
uRiees-the-Judge- Findo-thot-fad-the-matber-is-ank-a-gecret-of-atate;-or-{n)-the
ehief-affieer-ef-%he-departmen%—ef-geverameat-aamiaistering—the—eubﬁeet-matter_
Whi.eh- the-8ceres-coneerns-n3- eonsented- that-it-be-diselosed-in-the-ackions |

COMMENT

The Commisslon disapproves URE Rule 33.

Federal laws provide sdequate protection for military secrets and
secrets relating to international relations or national security. BSee, e.g.,

Exec. Order No. 10501, 18 Fed. Reg. 7049 (1953). See also United States v.

Reynolds, 345 U.S..1 (1953). Such laws will prevail over any state laws that
might be deemed to requiré the disclosure of such Information.

S0 far as secrete of the State and local entities are concerned, they
are adequately protected by Revised Rules 3k and 36 and by various statutes

prohlbiting revelation of specific kinds of official information.

Wo privilege of this sort is now recognized by the California statutes.
Under existing law, govermmental secrets are protected elther by subdivision 5
of Code of Civil Procedure Section 1881, which--like Revised Rule 34--prohibite
disclosure when the interest of the public would suffer thereby, or by specifi?
statutes--such as the provisions of the Revenue and Taxation Code proniblting ?
disclosure of tax returns. See, e.8., Rev. & Tax Code §§ 19281-19269.
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AUL. 3k, CFFICIAL THFORMATION
(1) As used in this rule, “official iaformetion” mcazs information
not open or theretofore officially disclosed to the public [releiing-4s9
tnternat--affairs-~ ef-this-Suake-or-of-the-Unised-Siates] acquired by a
public employee [effisidl-sf-shig-Siate-sr-she-Unitsd-Siatas] in the course
of his duty. [5-er-tranemisted-frou-ene-gueh-cfficial-te-snesher-in-tke
eourse-aE-dutye |

(2) A [witmess] public entity has a privilege to refuse to disclcse

[e-matter-on-Lthe-greusd.shat-i%-38] official information, and to prevent

such disclosure by anyone who has acquired the information in a manner

authorized by the public entity, [;-aaé—e?iéeaee-ef—tke-aattea-is—iﬂaasissibieg]

if [4he-judse-Pinds-thas-the-matier-ic-e#fiedal-difarusidons] the privilege is

claimed by a person authorized by the public entity to do so and:

(a) Disclosure is forbidden by an Act of the Congress of the United
States or a statute of this State [5] ; or

(b) [disctosure-of-khe-information~in-the-sctisn-vili-be-hereful-£o-Lhe
iﬁ%eres%s-ef-%he-gaveeam&aﬁ-ef—wh&ehr%he-wé%ness—is—aarefﬁéeey-iﬁ~a~gsveramen%§$

eagaei%yr] Disclosure of the information i1s against the public interest

because there is a necessity for preserving the confidentiality of the information

that ocutwelghg the necesgsity for disclosure in the interest of justice; but

no privilege may be claimed under this paragraph if eny perscn asuthorized to

do so has conzented that it be disclosed in the proceeding. In

determining whether disclosure of the information is agminst the public interegt,

the interest of the public entity as a party in the outcome of the

proceeding may not be considered.
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{3) Except where disclosure is forbidden by an lct of the Congress

of the United States, if a claim of privilege under thls rule by the State

or & public entity in this State is sustained in a criminal proceeding

or in a disciplinary proceeding, the presiding officer shall make such

order or finding of fact adverse to tie public entity bringing the pro-

ceeding as is appropriate upon any issue in the proceeding to which the

privileged informetion is .material.

(L) Notwithstanding subdivision (3}, where a search is mede pursuant

to a wvarrant valid on its face, the prosecution is not required to reveal

official. information to the defendant in order to establish the legality of

the search and the admissibility of the evidence obtained as a result of it.

COMMENT

Rules 34 and 36 generally.

URE Rules 34 and 36 set forth the privilege that is now granted by sub-
division 5 of Section 1881 of the Code of Civil Procedure, That subdivision
says: "A public officer cannot be examined as to communications made to him
in official confidence, when the public interest would suffer by the disclosure.”

URE Rule 34 provides that official information is privileged if its
revelsibion would be haymful to the interest of the government--irrespective
of the need for the information in the particular case. Under the existing
law, the exercise of the privilege in a criminal case where the privileged
infermation is materisl to the defense will result in a dismissal of scme
cases, and, in others, it will result in the striking of a witness' testimony

or an item of evidence. BSee Priestly v. Superior Couri, 50 Cal.2d 812, 330

P.2d 39 (1958); People v. McShann, 50 Cal.2d 802, 808, 330 P.2d 33, 36 (1958).

Bule 34
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Cn the other hand, under URE Rule 36, a judge is reguired to hold the
id?ntity of an informer unprivileged if revelation of his ldentity 1s needed
to assure a fair determination of the issues~-without regard for the interest
of the public., This rule would be applied even in litigation between private
parties. No reason appears for not permitting the publie’s interest to be
considered--as it is under Code of (ivil Procedure Section 1881 and URE Rule
34 for all other kinds of official information.

Revised Rules 3% and 36 eliminate the inexpliceble difference between
the offiecial information privilege and the informer privilege as proposed in
the URE. Under the revised rules, the admissibility of both offiecial infor-
mation generally and the identity of an informer will be determined under
the same standard, which reguires consideration of both the interest of the
public in the confidentiality of the information and the interest of the pubjig
and the litigents in the just determination of the litigetion. And under the
revised rules, as under existing law, 1f either the official informetion pri- ‘
vilege or the informer privilege is exercised in a criminal case, the govern-~
ment must suffer an adverse order on the issue upon vhich the privileged
information is meterial to the defense. However, the public entity bringing
the acition is not subject to an adverse order where disclosure is forbidden
by federal statute. This is in accord with the present law as recently deter-

mined in People v. Parham, 60 Cal.2d , 3% Cal. Rptr. , 335 P.2d [1963}

(prior statements of prosecution witnesses withheld by the Federal Bureau
of Investigstion; denial of motion to strike the witnesses! testimony

affirmed).

Rule 3L
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Revised Rule 3k,

Subdivision (1). The phrase "relating to the internal affairs

of this State or of the United Sitates" has been deleted from
subdivision (1) in order to brpaden its coverage to include
official information in the possession of local entities in
California. The term "public employee," defined in Revised Rule
22.3, has been substituted for "public offleial of this State or
of the United States" in order to make it clear that the privilege
exists for officlal information of local govermmentsal entities

as well as official information of the State or of the United
States.

Subdivision (2). The phrase "snd evidence of the matter ig

ircdriesible” has been deleted from subdivision {2). The phrase
was inecluded in the original URE to indicate that the privilege
could be claimed by anyone. The revised rule permits the privi-

ege to be invoked by the public entity concerned with the digclosure
of the information or by an suthorized agent thereof. Since

the privilege is granted to enable the government to protect its
secrets, no reason exists for permitting the privilege to be

exercised by persons who are not concerned with the public interest.

Rule 34




Under the revised rule, the privilege may be asserted only against
persons who have acquired the information in an authorized manner. If, for
example, a person reported by telephone a violation of the lsw, his identity
would be privileged under Revised Rule 36 and the information furnished would

be privileged under Revised Rule 34, If onother persor were presert when the
telephone call was made, the privileges granted by Revised Rules 34 and 36
2oald not be used to prevent that third person from testifying concerning
what e heard and saw. No case has been discovered involving this issue,

but the present language of subdivision 5 of Code of Civil Procedure Section
1881 indicates that no privilege exists under present law that would exclude
such testimony.

Under Revised Rule 34, official information is absclutely privileged if its
disclosure is forbidden by elther a federal or state statute. Other offiéial
information dis subject to e ecconditicral privilege; the judge must
determine in each instance the consequences to the public of disclosure and
the consequences to the litigant of nondisclosure and then decide which out-
weigh the other. The Commission recogunizes that a statute cannot establish
hard and fast rules to guide the judge in this process of balancing public
and private interests. He should, of course, be aware that the public has

an interest in seelng that justice is done in the particular cause as well as

an interest in the secrecy of the inforration.
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Subdivision (3). Sutdivision (3) expresses the rule of existing law that

in a criminal case, "since the Government which prosecutes an accused also
has the duty to see that justice is done, it is unconscicnable to allow it
to undertake prosecution and then invcke its governmental privileges to
deprive the accused of anything which might be material to his defense."

United States v. Reynolds, 345 U.S. 1, 12 (1953). In some cases, the

privilezed information will be material to the issue of the defendant's guilt
or innoccence; in such cases, the couwrt must dismiss the case if the State
does not reveal the information. In other cases, the privileged information
will relate to narrcwer issues, such as the legality of a search without a

warrant., OSee, e.g., Priestly v. Superior Court, 50 Cal.2d 812, 330 P.2d 39

(1958). In those cases, the court will strike the testimony of a particular
witness or mske some other order appropriate under the circumstances 1if the
State insists upon its privilege.

It should be noted that subdivisioca (3) applies only if the privilege
is asserted by the State of California or a public entity in the State of
California. Subdivision (3) does not require the imposition of its sanction
if the privilege is invoked, and the information is withheld, by the federal
government or ancther state. Nor nay the sanction te imposed where dis-
closwe is forbidden by fedefal statute. In these rocopects, subdivision (3)

states existing Californisa law. People v. Parham, 00 Cal.2d , 34 Cal.

Rptr. , 365 P.2d (1963 ) (pricr statements of prosecution witnesses
withlicld by the Federal Bureau of Investigation; denial of motion to strike

witnesses! testimony affirmed).

Rule 34




Subdivision (4). This subdivision states the existing Celifornias law

as declared in People v. Keener, 55 Cal.2d 714, 12 Cal Rptr. 859, 361

P.2d 587 (1G661), in which the court.held tkat "where a search is zade
pursuant to a warpant valid on its face, the prosecution is not required
to reveal the identity of the informer in order to establish the legality
of the search and the admissibility of the evidence obtained as a result
of it." Since Revised Rule 34 treats official information the same as the
identity of an informer is treated under Revised Rule 36, this subdivieion
has been aﬂded to the URE rule. For a discussion of this subdiviesion in
the precise situation that gives rise to its inclusicn, see the Comment

on Rule 36, infra at 000.
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RULE 35. COCMMUNICATICN TO GRA¥D JURY
[A-witress-hag-a~prz¥ilege-te-refuse-to-diselose-a-corrMaication-made

to-a~grand-~ Jury-by-a- esEplainans- or-witzessy ~agd-evidenee~-shereaf-is

‘Ih

zsadmissible;-untess-the~judge-finds-{ay)-the-patter-vhiek-the- commnieation
eopeerned-WES~-ne%-viikig-the-funesien-af-the-grand - Jury-to-investigatey-of
fB3-the-grand- jury-hes-fisicked-ite~investigations -if-aayy~ef-the-matier,
ead-its-finding--if-enyy-hes-lavfally-beoea-pade-pubiie-by-filipg-ii-in-eourd

o¥-otherwisey~or-{ej-diselosure-chould-be-zade~in-the-intereste-of-justiee,
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Rule 35

CCHMENT

The Commission disapproves URE Rule 35.

Sections 911 and 924.2 of the California Penal Code require a
grand Jjuror to maintain secrecy concerning the testimony of witnesses
examined before the grand jury. There are two exceptions to this
statutory requirement: (1) & court may require a grand juror to
disclose the testimony of a witness for the purpose of ascertaining
whether it l1s conslstent with the testimony given by thé witness hefore
the court, and (2) a court may compel a grand jurcr to disclose the

testimony given before the grand jury when the wltness who gave such

testimony 1s charged with perjury in connection therewith. Penal Code § g92k.2.

Uniike the existing California law, the URE rule grants the
privilege to the witness ag well as to the members of the grand jury,
znd the exceptions provided in the URE rule are far more extensive than
the exceptions provided in the exlisting Califcornia law.

The existing Callfornia privilege exlsts only for the protection of

the grand jurors; the witnesses before the grand Jury cannot imvoke

the privilege and no one can predicate error upon the fact that a

grand Juror viociated his obligation of secrecy and related what was

said. On the other hand, the URE rule makes the evidence inadmis-

sible. Hence, any party may object to the introduction of such evidence.

The Commission believes that the URE rule is not broad encugh
in one respect--that is, the exceptlions are so sweeping that the secrecy
of the grard jury proceedings iz not adeguately protected. On the

cther hand, the Commission believes that the provisiocns of the URE
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rule are toe broad in another respect--that i1s, the right to claim the
privileze is given to persons who have no legitimate interest in main-
tairing the secrecy of the grand jury proceedings.

Ir both respects, the existing Californis law seems superior

1o the URE rule. EHence, the Commission disapproves Rule 35.
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RULE 36. IDENTITY OF INFCRMER

(1) A [witeess] public entity has a privilege to refuse to disclose

the identity of a person, if such identity is not Or has ngt theretofore been

officially made known tothe public, who has furnished information es provided

in subdivision (2) of this rule purporting to disclose a violation of {a

provisien.ef]the laws of this State or of the United States [te-a-represesta-
tive~ef-the-State-er-tho-United-States-or-a-governEentat-division-therecty
ebarged-witk-the-duby-of -onforeing-that-previsisny-and-evidenee-fheresf-ip

ipedrissibley~untess-tbhe-judge-finds-that] and to prevent such disclosure by

anyonc who has acquired such information in a manner authorized by the public

entity, I1f the privilege is claimed by a perscn authorized by the public emtity

to do so and:

(a) [the-idemtity-of-ihe-perser-Ffurnishing-the-infermatien-bas-aivresdy

been-etherwise-diselesed] Disclosure is forbidden by an Act of the Congress

of the United States or a statute of this State; or

(b) [dipelepure-sf-kis-identity-is-essential-o-assure~a~faip-deserninatian_

ef-the-issues~] Disclosure of the icgantity of the inforuer ig ageinst the pgblic

intevesi beeause there is a necessity for preserving the confidentiality of his

ideniity that outweighs the pnecessity for ¢dsclosure in the -interest of Jjustice;

!

but no privilege may be claimed under this paragraph if any person authorigzed

to do so has consente& that the icentity of the inforrer be @fsclesed in ﬁhé:

procecding,  In édetermining whether disclosure of the iceutity of the informar\

is o ainst the public interest, the intercst of the wublic entity as g party \\\

in the cutcome of tho procdeding e 108 be considerec,
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(2) This rule applies only if the information is furnished by the

informer directly to & law enforcement offlcer or to a represenistive of

an administrative agency cherged with the administration or enforcement

of the law alleged to be violated or 1s furnished by the infcrmer to snother

for the purpose of transmittal to such offlcer or representative,

{3) Fxcept where disclosure is forbidden by an Act of the Congress of

the United States, if s claim of privilege by the State or a public entity

in this State i sustained in s ecriminsl proceeding or in a diseiplinary

roceedi the presl officer shsall meke such order or find of fact

adverse to the public entity bringine the proceeding as is appropriate upcn

any issue in the proceeding to which the privileged information is meterial.

(4) Notwithstanding subdivision (3), where & search is made pursusnt

to a varrent valid on its face, the prosecution is not reguired %o reveal

the identity of the informer to the defendant in order to establish the

legality of the search and the admissibility of the evidence obtained as &

result of it.

COMMENT

Under exlsting law, the governmental privilege as to the identity of
an informer is granted by eubdivision 5 of Code of Civil Procedure Section
1881, Under this section, information as to the identity of an infermer is
privileged to the same extent as is official information generally. There
appears to be no reason to change the existing law in this regard, for the
poelicy reasons requiring secrecy as to the identity of informers seem to
be the same as those requiring secrecy es to all official informaticn.

Accordingly, Rule 36 has been revised to provide that the privilege may be

G- Rule 7R




claimed under the same conditions that the officisl information privilege
may be claimed. See the comment to Revised Rule 34, supra at 000-000.

The revised rule provides a privilege concerning the 1dentity of an
informer to a law enforcement officer or to a representative of an administra-
tive agency charged with enforcement of the law. URE Rule 36 requires the
informer to furnish the information to a govermmental representative who 1s
"charged with the duty of enforcing” the provision of law which is alleged
to be viclated. An informer, however, should not be required te rum the risk
that the official to whom he discloses the information is one 'charged with
the duty of enforcing" the law alleged to be violated. For example, under
Revised Rule 36, if the informer discloses information concerning s violation
of state law to a federal law enforcement officer, the identity of the
informer 1ls protected. However, his identity would not be protected under
URE Rule 36.

The revised rule also applies when the information is fwnlshed Ipdir:- "7
to a law enforcement offlcer as well as directly. The URE rule might be
construed to apply to informers who furnish information indireetly, but the
revized language eliminates any ambiguity that may exist in this regard.

Subdivision (4). The language used in this subdivision is identical

to the precise holding in People v. Keener, 55 Cal.2d 71k, 12 Cal. Rptr.

859, 361 P.2d 587 (1961). Nathing in this rule, of course, affects the
defendant's right to discover the identity of an informer where such informa-
ticn is materiasl to the issue of the defendant's guilt. Where the issue
concerns the legality of a search made pursuant to a warrant, however, there
is sufficient protection afforded the defendant by the procedures relating

t0 the circumstances under which a warrant may be obitained.
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RUIE 36.5. CIAIM COF PRIVILEGE BY PRESIDING OFFICER

(1) The presiding officer shall exclude, on his cwn motion, information

that is subject to a claim of privilege under this article if:

{a) The person from whom the information is sought is not a person

authorized to claim the privilege; and

(b) There is no party to the proceeding who is a person authorized

to claim the privilege.

(2) The presiding officer may not exclude information under this

rule if:

(a) There is no person entitled to claim the privilege in existence; or

(b} He is otherwise instructed by & person suthorized to permit

disclosure.
COMMENT

This rule does not appear in the URE. A similsar provision dees appear,
however, in the Model Code of Evidence. Model Code of Evidence, Rule 105 {e)
(1942). It mey have been omitted from the URE because the judge' s power was
regarded ag lnherent.

The rule is needed to protect the holder of a privilege when he is not
available to protect his own interest. For example, under Revised Rule 26,
a third party--perhaps the lawyer's secretary--may have been present when a
confidential commnication was made. In the absence of both the holder him-
self and the lawyer, the secretary could be compelled to testify concerning
the communication if there were no provision such as Proposed Rule 36.5. Thus,
Proposed Rule 36.5 requires a judge to claim the privilege for the absent
holder.

Proposed Rule 36.5 apparently is deelarative of the existing California

law. See People v. Atkinson, 40 Cal. 284, 285 (1870) (attorney-client

rivile .
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(:: RULE 37. WAIVER OF PRIVILEGE

A-POr3oR-Whi-wondd- shaervise-nave-a-privilege-te-refuse-so~-diselass .
a;—:e—grevant-aaethey—£§em~éiselasésg-a—sgeaéféeé-aat%e?-has-ne~saeh—gfi¥éiegs
wisth-respeet~to-shat-gatber-if-the-jndge-finde-shas-he-cp-any-sther-perssn |
while~the-heider-of-she-privilege-has-{a)-certraesed-with-aayene-not-to
elsin-the-privilege-ery-{b)-witheouy-caereisn-aad-vitk-kaaviedge-ef-his
privilegey-medo-digelegure-af-aay-rari-gf-the-natber-sr-consenbed-to-guech-a
disalesure -made -kr-any-she~

(1) Except as otherwise proviled in this rule, the right of any person

to claim a privilege provided by Rules 26, 27, 27.3, 28, or 29 is walved with

respect to a communication protected by such privilege if arny holder of

the privilege, without coercion, has disclesed a significant part of the

compiunication or hes consented to such a disclosure made by anyone. Consend .

(:: to disclosure is manifested by a fallure to claim the privilege in any

Drogeeding in which a holder of the privilege has the_legal standing and oppor-

tunity %o c¢laim the privilege or by any other words or conduct_of & holder of

the privilege indicating his consent to the disclosure.

{(2) WUWhere two or more persons are the holders of a privilege provided

by Rules 26, 27, 27.3, or 28, the privilege with respect to a commnication

is not waived by a particular hcolder of the privilege unless he or & persoi

with his congént waives the privilege in a manner provided in subdivision (1)

b

of this rule, even though another holder of the privilege or-another person

yith the copgent of such other holder has waived the right to-claim the

privilege with respect to the same commnication.

(3) A disclosure that is itself privilesed under this article is not a

(:: wailver of any privilege.
8/6/63
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(4) A disclosure in confidence of a commnication that is protected

by & privilege provided by Rule 26, 27, or 27.%, when such disclosure is

reasonably necessary for the accomplishment of the pur:posé for which the

lawyer, phygician, or psychotherapist was consulted, is pot a walver of the

privilege.
COMMENT

This rule covers in some detail the matter of waiver of privileges.
The language of the URE rule has been revised to state more clearly the
manner in which a waiver is accomplished and to make E;ome significant sub-
stantive changes in the URE rule.
Scope. URE Rule 37 applies to all of the privileges. The revised rule
aprlies only tc the communicatlion privileges--Revised Rules 26, 27, 27.3, 28 and 2¢
Revised Rules 23 through 25, 27.3," 31, and 33 through 36 contain their own
walver provisions. Hence, it is unnecessary to meke Rule 37 applicable to |
these privileges. It is alsoc unnecessary to make Rule 37 applicable to Rule
32 (trade secrets), for a matter will cease to be a trade secret if the
secrecy of the information is not guarded; therefore, a specifie rule of
waiver is not needed.

Subdivision {1). Subdivision (1) of the revised rule states the

general rule with respect to the manmer in which a priviiege is waived.

It makes 1t clear that fallure to claim the privilege where the holder of
the privilege has the legal standing and the opportunity to claim the pri-
vilege constitutes a waiver. This seems to be the existing California law.

See City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 231

P.2d 26 (1951); Lissak v. Crocker Estate Co., 119 Cal. 42, 51 Pac. 688 (1897).

There is, however, at least one case that is out of harmony with this rule.

Rule 37
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People v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954 ){defendant's fallure to

claim privilege to prevent a witness from testifying as to a commnication
between the defendant and his attorney held not to waive the privilege to
prevent the attorney from similarly testifying).

Sutdivision (2)., Under the URE rule, a waiver Ly any perscn while a joint

holder of the privilege waivee the privilege for all joint holders. Under
subdivision (2) of the revised rule, & walver of the privilege by one joint
holder does not operate to walve the privilege for any of the other joint

holders of the privilege. Subdivision (2) declares the existing California

law. See People v. Kor, supra, 129 Cal. App.2d 436, 277 P.2d 94 (1954)(at

the time of the commnication, the attorney was acting for both the defendant

and the witness who testified); People v. Abailr, 102 Cal. App.2d 765, 228

P.2d 336 (1951).

Subdivision (3). Subdivision (3) of the revised rule makes it clear

that a privilege 1s not waived when a revelation of the privileged matter
takes place in another privileged communication. Thms, for example, a
person does not walve his attorney-client privilege by telling his wife in
confidence what it was that he teld his attorney. Nor does a person waive
the marital communication privilege by telling his atitorney in confidence
what it was that he told his wife. And a person does not waive the attorney-
client privilege as t0 a communication related to another attorney in the
course of a separate relationship. A privileged commmication should not
ceage to be privileged merely because 1t has been related in the course of
another privileged communication. The concept of waiver is based upon the
thought that the holder of the privilege has abandoned_the secrecy to which
he is entitled under the privilege. Where the revelation of the privileged

matter takes place in another privileged communication, there has not been
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such an atandonment of the secrecy to which the holder is entitled to deprive
the holder of his right to mgintain further secrecy.

Subdivision (4). Subdivision (4) has been added to maintain the confidential-

ity of communications in situations where the communications are disclosed to
hﬁthers in the course of accomplishing the purpose for which the communicant was
?onsulted. For exsmple, where a confidential commnication from a client is
related by his attorney to a physician, appraiser, or other expert in order to
obtain that person's assistance so that the attormey will be better able to advise
'his elient, the disclosure is not a walver under this rule. Nor would a phy51cian 8
,or paychotherapist's keeping of confidentlal records, such as confidential hospital

;ecords, necessary to diagneose or treat s patient be a waiver under this rule.

Communications such as these, when made in confidence, should not operate to destroy

ﬁhe privilege even when they are made with the consent of the client or patient.

'gere, again, the privilege holder has not evidenced any abandonrent of secrecy.

gence, he should be entitled to maintain the confidentisl nature of his comminica-
fious to hls attorney or physiclan despilite the necessary further disclosure. With
respect to the 1nterrelationsh1p of the lawyerucllent privilege with the physician-

patient and psychotheraplst-patient privileges in cases where the same person is

hoth client and patient, see the discussion in the Comment to Rule 26, supra st 000.
Knowledge of the privilege. The URE rule provides that a waiver is effective

Qply if disclosure is made by the holder of the privilege "with knowledge of his

grivilege." This requirement has been eliminated because the existing Californis
iéw apparently does not require a showing that the person knew he had a privilege
gt the time he made the disclosure. See People v. Ottenstror, 127 Cal. App.24 th
273 P.2d 289 (1954); Rose v. Crawford, 37 Cal. App.664, 174 Pac. 69 (1918).

j;t cf. People v. Kor, 129 Cal. App.2d 436, bl7, 277 P.2d 9%, 100-101 (1954}

féoncurring opinion). The privilege 1s lost because the seal of secrecy has in

fgct been broken and because the holder did not himself consider the matter

gufficiently confidential to keep it secret. If the holder does not think it
important to keep the matter secret, there is then no reason to permit him to

exclude the communication when it is needed in order to do justice.
Rule 37
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Waiver by contract. The URE rule provides that a privilege is waived

if the holder has contracted to walve it. This has been cmitted from the
revised rule. Under the revisged rule, the fact that a person has agreed
to waive a particular privilege for a particular purpose--as, for example,

an agreement to waive the physician-patient privilege in an aspplication for

insurance--doeg not walve the privilege generally unlesas disclosure is actually

made pursuant to such authorization. The fact that a person has contracted
not to claim & privilege shouwld not bte a determining factor as to the exist-
ence of the privilege in cases bearing no relationship to the contract. On .
the other hand, once disclosure is made pursuant to the contract, the seal
of secrecy ig broken and the holder of the privilege should no longer be
able to claim it.

The omission of the provialon for waiver by contract will not affect
the rights of the contracting parties. Thus under Revised Rule 37, the
privilege still remains despite a contract to waive it; but Revised Rule 37
does not relleve a person from any liasbility that may exist for breach of
the contract to waive the privilege. Thia makes applicable to the commuuica-
tion privileges s fule that has been applied in connection with the privilege

against self-inerimination. See Hickman v. London Assurence Corp., 184 Cal.

524, 195 Fac. 45 /1920 (recovery on fire insurance policy denied where
insured refused or ground of self-incrimination to submit to examination pro-

vided for in the policy). See also Christal v. Police Commission, 33 Cal.

App.2d 564, 92 P.2d 416 {1933); 8 Wigmore, Evidence § 2275 (McNaughton rev.
1961). There is no reason why a similar rule should not be made applicable
to the communication privileges generally. Though ne California cases
involving this specific situation bave been found, the logic of the rule
expressed in Revised Rule 37 is persuasive.
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(:: RULE 37.5. RULING UPON A CIATM OF PRIVIIEGE

{1) Subject to subdivision (2), the presidinz officer may not require

disclosure of information claimed to be privileged vnder this article in

order 46 ile on the claim of privilege.

{(2) When a court is ruling on & claim of privilege under Rule 32, 3k,

or 36 and is unable to rule or the claim without requiring disclosure of the

information ciaimed tc be privilesed, the judge may reguire the person firom

whom disclousure ig sought or the person eptitled to claim the privilege, or

both, to disclose the information in chambers out of the presence and hearing

of all persons except the person entitled to claim the privilege and such

other persons as the person entitled to claim the privilege is willing to

have present. If the Judge determines that the information is privileged,

e

neither he nor any other person may ever disclose, without the consent of

C:: the person entlitled to claim the privilege, what was disclosed in the course

of the proceedings in chambers-

COMMENT

This mile dnes not appesr in the URE. Under this rule, as under exist-
ing law, revelation of the information asgerted +o be privileged wmay not be
compelled in order tc determine whether or met it is privileged, for such
a coerced disclosvre would itself violate the privilege. See Collette v.
Sarrasin, 184 al. 283, 238-289, 193 Pac. 571, 573 (1920).

An exception 4o the general rule is provided for information claimed to
be privileged under Rule 32 (trade secret), Rule 34 (officisl information),
or Rule 36 (identity of an informer). Because of the nature of these privileges,
it will sometimee be necessary for the judge to examine the informaticn claiﬁed

(:: to be privileged in order to balence the interest in seeing that justice is |

done in the particuiar case against the interest in muintaining the secrecy
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of the information. See cases cited in 8 Wigmore, Evidence § 2379, ». 812

n. 6 (McNeughton rev. 1961). And see United States v. Reynolds, 345 U.S.

1, 7-11 (3953), and periinent discussion thereof in 8 Wigmore, Evidence §
2379 (Mcmaughton rev. 1961). Even in these cases, the mle provides adequate
protection to the person claiming the privilege: If the judge determines
that he must examine the information in order to determine whether it is
piivileged; the rule provides that it be disclosed in confldence to the

Judge and shall be kept in confidence if he determines the information is
privileged. Moreover, in view of Proposed Rule 37.7, disclosure of the info:-
mation cannot be required (for exampls, in an administrative proceeding),

for the exception in subdivision {2) of Proposed Rvle 37.5 applies only when

the judge of a court is ruling on the claim of privilege.

Rule 37.5
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RULE 37.7. RULING UPON PRIVILECED CCMMUNICATIONS IN NONJUDICIAL PROCEEDINGS

(1) No person may be held in contempt for failure to disclose infor-

mation claimed to be privileged unless a court previously has determined

that the information sought to be disclosed is not privileged. In & court

proceeding brought to compel a person to disclose information claimed %o be

privileged, the judge shall determine whether the information is privileged

in accordance with Rule 8 and Rule 37.5.

(2) This rule does not arply to any public entity that has constitutional

convempt power, nor does it impliedly repeal Chapter L (commencing with Section
9400) of Part 1 of Division 2 of Title 2 of the Goverrment Code.
COMMENT

This rule does not appear in the URE. The rule is needed to protect
persons claiming privileges in nonjudicial procsedings. Because nonjudicial
proceedings are often conducted by persons untrained in law, it is desirable
to have a judicial determination of whether a person is reguired to disclose
information claimed to be privileged before he runs the risk of being held
in contempt for falling to disclose such informaticn. That the determinstion
of privilege in a judicial proceeding is a guestion for the Judge is well

established in the present (alifornia law. See, e.g., Holm v. Superior Court,

42 Cal.2d 500, 267 P.24 1025 (1954).

This rule, of course, deoes not apply to any body--such as the Publie
Utilities Commission--that has constitutional power to impose punishment
for contempt. See, e.g., Cal. Const., Art. XII, § 22. Nor does this rule

apply to witnesses before the State Legislature or its coumittees. See

Government Code Sections 9400-941h.
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RULE 38. AIMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED
Evidence of a stavement or otlier disclosure is inadmissible against [the] a

holder of [ske] a vrivilege 1f [the-judge-£inds-tkat-he-kad-asd]:

{1) A person entitled to claim the privilege claimed 1t [e-privilege-te-

refuge-§o-rake-the-diselosure] but [vasl| nevertheless disclosure wrongfully was

require& to be made [Eake—ié]i_gz :

(2) The presiding officer failed to comply with Rule 36.5.

COMMENT
Revised Rule 35 rrotects a holder of a privilege from the detriment that might
otherwise be caused when a judge erroneously overrules a claim of privilege and
compels revelation of the privileged information. Under Revised Rule 38, the
evidence is inadmissible against the holder in a subseguent proceeding. Compare

People v. Abair. 102 Cal. App.2d 765, 228 P.2d 336 (1951) {prior disclosure by

attorney held inadmissible in later proceeding wheare holder of the privilege first

had cpportunity to object to atiorney's testifying). Though Revised Rule 37 provides

that such a coerced discicsure does rot wailve a privilege, it dces not provide
specifically that evidence of the prior disclosure is inadmissible; this ruile
makes clear the inadmissibiiity of such evidence.

URE Rule 38 does not cover the case in which some person other than the
holder--as, for example, the lawyer who hés received a confldential communicstion
from a ciient--is compelled to make the disclosure of the privileged information,
The URE rule has been revised to provide that a coerced disclosure may not be used
in evidence against the holder--whether the coerced disclosure was pade by the
holder himself or by some other person. As so revised, the rule probably states

existing California law, see People v. Kor, 129 Cal, App.2d 436, 277 P.2d 9k (195k).
However, there is little case authority upon the proposition. The URE rule also

has been revised to cover the situation where the presiding officer at the time the

disclosure was made failed to comply with Proposed Rule 36.5, which requires the
exelusion of privileged evidence where a person enticled to claim the privilege

had no standing or opportunity o do so.

Rule 35
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RUIE 39. REFERENCE TC EXERCISE OF PRIVILEGES

{1} subjeet to puragrarhe(2) nnd {5) of this rule [{il,-Rule-235] :

(o) If a privilege is exercised not to testify [ox +to -prevent -encther
-Pron: teptibfeing  s-either-in-the-nssien-or] with respect to [pariienlar
matters] any matter, or to refuse to disclose or to prevent another from

disclosing eny matlier, the [fudge] presiding officer and counsel may not com-

ment thercon, no presurption shall arise with respect to the exercise of the
privilege, and the trler of fact ray not draw any [(adwewse] inference thercfrom

4o to the crédibillity of the withess or us to any ratier at issuc in the

proceeding. [In-ikore-jury-eases-wvherein-tke-right-ig-exereige-a

privileses;-as-herein-proyidedy-mav-be-misurderatecd -and-uafaverable

aferenees-drawn-by-the-irier-af-the-faedy-or-be-inpaired-in-the-partiendsy

LB B0y ]

(¢} The court, at the request of [the] e party [emereising-ihe] vho may

be adversely affected because an unfavorable inference may be drawn by the

jury because a privilege has beern exercised, [may] shall instruct the jury

[in-supsert-ef-sueh-wrivileze] that no presumption arises with respect o

the exercise of fhe privilege and that the jury may not draw any inference

erefrom as to the credibility of the witness or as any er at issue
theref th diblility of th o Lo matt t

in the procceding.

(2} In & criminal proceeding, whether the défenceint featifies

or not, his failure o explain or {2 deny by his testimony any evidence or

facts in the case agalinst him may be commented upon by the court and by

counsel and may be considered by the court or the Jjury.

(3) Ia u eivil proceediug, the iailurc of a worson to cxplain or'to deny

by Lis tegtinowy any ovldence or iccts in the cose wgainot hin may be cernented

s

upon Wy tiwe wreglding officer and Ly ccunsel and roy be censidered by the

trier of fact.

Rule 39
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COMMENT Rule 39
URE Rule 39 generally expresses the California rule in regard to the
comments that may be made upon, and the inferences that may be drawn from, an -

exercise of & privilege. See People v. Wilkes, 44 Cal.2d 679, 26L P.2d 481 (1955).

The Commission has revised the URE rule to clavify ihe  restrictions upon the
trier of fact and to require, rather than merely to permit, the court to instryct
the jury that no presumption arises and that no inference is to be drawn from the
exercise of the privilege. Whether or not to give such an instruction should mij:
be subject to the court's didcretion. Also, the nmaturc of the imstruction reguired
to be given is stated more specifically in the revised rule. The language of

the URE rule--"in support of such privilege”’--is somewhat ambiguous.

Subdivision (2) of Revised Rule 39 has been substituted for
URE Rule 23(4) +to retain existing California law. Cal. Conet., Art, I,
§ 13; Penal Code § 1323. The Commission disapproves of subdivision
(4) of URE Rule 23 because its language would permit inferences
to be drawn from an exercise of the defendant's privilege to refuse to
testify in a criminal case. The California Constitution, in Section 13 of
Article I, provides that the failure or refusal of a defendant in a criminal
case to explain or deny the evidence against him may be considered by the
court or jury whether or not the defendant testifies. And the California cases
have made it | clear that it is the defendant's failure to explain or deny
the evidence against him, not his exercise of any privilege, that may be

commented upon and congidered. See e.g., People v. Adamson, 27 Cal.2d 478,

488, 165 P.2d 3,8 (1946), aff’'d, 332 U.5. 46 (1947). Unfavorable inferences,
if any, may be drawn only from the evidence in the case against him. No

infereaces may be drawn from the exercise of privilege. .
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Subdivision (3) has been added to Revised Rule 39 in order to provide
a8 rule for civil cases equivalent to that applicable in criminal cases under ..
subdivisién (2). Subdivision (3) apparently declares the existing California
lew that is epplicaple to civil casee when a8 party invokes a privilege and
refuses to deny or explain evidence in the case against him. See discussion
in the Study, infra at CO0-0C0 and 000-000. lLanguage in some cases may
indicate that the present rule in civil cases is broader and that inferences
may be drawn from the claim of privilege itself. If that is the present rule,
it will be changed by subdivieion (3)}.

Subdivisions {1) and (3) together may modify the existing Califormnia

law to some extent. In Nelson v. Southern Pacific Co., 8 Csl.2d 648, 67

P.2d 682 (1937), the Supreme Court held that evidence of a person's exercise
of the privilege againsi pelf-incrimination in a prior proceeding may be
shown for impeachment purposes if he testifies in an exculpatory mamner in

e subsequent proceeding. The Supreme Court within recent ysars has overruled
statements in certain criminal cases declaring a similar rule. See People

v. Snyder, 50 (al.2d 190, 197, 324 P.2d 1, & (1958), overruling or disaprroving
several cases there cited. Revised Rule 39 will, in effect, overrule this
holding in the Nelson case, for suddivision (1) declares that no inference
mey be drawn from an exercise of a privilege either on the issue of credi-
bility or on any other issue, and :Isu‘bdivision (3) provides only that sub-
division (1) does not preclude the drawing of unfavorable inferences against a
person  because of his failure to explaln or deny the evidence against him.
The status of the rule in the Nelson case has been in doubt because of the
recent holdings in criminsl casss, and Revised Rule 39 will eliminate any

remaining basgis for applying & different rule in civil cases.
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RULE 40. EFFECT OF ERRCR IN OVERRULING CLAIM OF PRIVILEGE
A party may predicate error on a ruling disallovwing a claim of

priviiege only if he is the holder of the privilege, cxcept that a party

may predicate error on a ruling disallewing a claim of privilege by his

apouse under Rule 27.5.

COMMENT
Revised Rule 40 states the existing California lav. See People v.
Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of

similar cases cited in the Study, infra at 000 note 5.
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RULE L0.5. SAVINGS CLAUSE

Nothing in this article shall be construed to repeal by implicaticn

any other statute relating to privileges.

COMMENT

No comparsble provision is contained in the Uniform Rules. However,
Proposed Rule 40.5 is both necessary and desirable to clarify the effect
of this article,

Some of the exiating statutes relating to privileges sre recommended
for repeal. Other statutes on this subject, however, are continued in
force. See, €.g., Penal Code Sections 266h and 2661, making the marital
commnications privilege inappliceble in prosecuticns for pimping and
pandering, fespectively. Hence, Proposed Rule 40.5 makes it clear that

nothing in this ertiecle makes privileged any information

declared by etatute to be unprivileged or makes unprivileged any informaticn

declared by statute to be priviieged.
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ADJUSTMENTS AND REPFALS CF EXISTING STATUIES

Set forth below ies a list of the existing statutes on privileges
vhich should be vevised or repesled in light of the Commissicn's tentative
recommendation concerning Articic V (Privileges) of the Uniform Rules of
iividéence. The reascn for the sugpested revision or repeal is given after
cachh section. Referenceg in such reasons to the Uiniform Rules of Evidence
are to the Uniform Rules as revised by the Commission.

In many cases where it i1s hereafter stated thal an existing statute
iz superseded by a provision in the Uniform Rules of Evidence, the provision
réplacing the existing statute may provide o somevhet aarrcwer cr broader
privilege than the existing statute. In these casez, the Commission believes
that the proposed provision is a better rule, although in a given case it

may provide a broader or narrover privilege than the exlsting law.

Buginesgs and Profcssions Code

Section 250L provides:

200k, Confidential relationship betveen psychologist and client;
privileged communications. TFor the purpose of this chapter the con-
fidential relations and comnnications between psychologist and client
shall bve placed upon the same basiz asz those provided by law between
attorney and client, and nothing contained in this chapter shall be
construed to require any privileged communication to be disclosed.

This section should be repecled. It is superseded by Proposed Rule 27.3.

Code of Civii Procedurc

Sectlon 1747, his section should be revised to conform to the Uniform

Rules. The revision merely subsvitutess a reference to Eule 34 which super-
sedes Scction 1881(5), end makes no substaptive change. The revised section

would read as follows:
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1747. Notwithstanding the provisions of Section 124 of the
Code of Civil Procedure, all superior court hearings or conferences
in proceedings under this chapbter shall te held in privabe and the
court shall exclude all persons except the offlcers of the court,
the parties, thelr ccunsel and witnesses. Conferences may be held
with each party and his counsel separately and in the discreticn of
the judge, commlss1oner or counselor conducting the conference or
hearing, counsel for one party may be excludsd when the adverse
party is present. All comminications, verbal or writien, from
parties to the judge, commissioner or counselor in a proceeding
under this chapter shall be deemed [made-ie-suck-efficer-in-offieinl
eonfidense] to be official information within the meaning of [suk-
divigion-5y-Beetion-1861-of-the-Cede-of-Civil-Proeedure] Rule 34 of
the Uniform Rules of Evidence.

The files of the conciliation court shall be closed. The
petition, supporting effidavit, reconciiiation agreement and any
court order mude in the matter may be opened to inspection by any
party or his counsel upon the written authority of the judge of
the coneiliation court.

Sectlon 1880. This section should be revised to read:

1880. The following persons cannot be witnesses:
1. Those who are of unsound mind at the time of their production

for exemination.

2. Children under ten years of age, who appear incapable of
receiving just lapressions of the facts regpecting which they are
examined, or of relating them truly.

21 --Parsies-er-ascigners-ef-partiecs-4e-an-aeiicn-or-prosecdingy
pr-perders-in-whose-bekalf-aa-ackion-or-prececding-ie-prosesused;-against
ap-exeensor-or-adpinistvator-upen-~a- 2iadm; -er-dexand -againss-she-estate
ef-a-decensed-peresn;-as-se-any-raiier-or-faek~oecurring-befere-the-deash
of -guek~deecased-persaRs

Subdivision 3 of Section 1880 is the California version of the so-called
Dead Mun Statute. Dead Man Statutes provide that one engaged in litigation
with a decedent’'s estate cannot bhe a witness as to any matter or feet cecour-
ring before the decedent's death. These statutes appear to rest on the
belief that to permit the survivor to testify in the proceeding would he
unfalr because the other party to the transaction is not available to testify

and, hence, only a part of the whole story can be develcped. Because the

dead cannot speak, the living are also silenced out of a Gesire to treat

both sides equally. Sec generally Moul v. MeVey, 49 Cal. App.23d 101, 121
p.2d 83 {1942); Recommendation and Study Relating to the Dead Man Statute,

1 CAL. LaW REVISION COMM'N, REP. REC. & STUDIES, Recommetdation and Study

at D1 (1957).
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Subdivision 3, which is part of a statute section containing the rules
relating to the incompetency of infants and insane persons, would appear to
be a provision releting to ccmpetency. But this subdivision has, in effect,
become & rule of privilege, for the courts have permittied the executor or

administrator to walve the benefit of the subdivision. BSee, e.g., McClenahan

v. Keyes, 188 Cal. 574, 206 Pac. USL {1922). Hence, this subdivieion is
considered in connectlon with the cother rules of privilege. The remaining
subdivisions of the section will be considered when the URE rules relating
to competency of witnesses (Article IV.) are consideresd.

In 1957, the Commission recommenced the repeal of the Dead Man Statute
and the enactment of a statute providing that in certain specified types of
actions written or oral statements of a deceased person mede upon his persocnal

knowledge were not to be excluded as hearsay. See Recommendation anéd Study

relating to The Dead Man Statute, 1 Cal. Law Revision Comm'n, Rep., Rec. &

Studies, Recommendation and Study at D-1 (1957). The 1957 reccmmendation
has noi been enacted as law. For the legisiative history of this measure,
see 1 CAL. LAW REVISION COMM'N, REP,, REC. & STUDIBS IX (1957). :
filthough the Dead Man Statute undoubtedly cuts off some fictitious
eclaims, 1t results in the denial of Just claims in a substantial number of
cases. As the Commission’s 1957 recommendation and study demcnstrates, the
statute balances the scales of justice unfairly in favor of decedents' estates.
See, e.g., 1-Cal. Law Revicion Comu'n, Rep., Rec. & Studies at D-6, D-k3 to
D-b5 (1957). Moreover, it has been productive of much litigation; yet, many
questions as to its meaning and effect are still unanswered. For these reasoas,
the Commission agein recommends that the Dead Man Statute be repealed.
However, repeal of the Dead Msn Statute slone would tip the scales
unfairly asgainst decedents' estates by subjecting them to claims which could
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have becn defeated, wholly or in part, If the decedent had lived to tell his
story. If the living are to be permitted to testify, some steps ought to be
teken to permit the decedent to testify, so to speak, from the grave. This
can be done by relaxing the hearsay rule to provide that no statement of a
deceased person made upon his personal knowledge shall be excluded as hearsay
in any action or proceeding against an executor or administraior upon a claim
or demand against the estate of such deceased person. This hearsay exception
is more limited than that recommended in 1957 and will, it is believed, meet
most of the objectlons made to the 1857 recommendation. Accordingly, the
Commission recommends that the follewing additional subdivision be added to
Rule 63 as revised by the Commission and set out in the tentetive recommenda-
tion on the Hearsay Evidence Article of the URE (4 CAL. L7 REVISION COMM'N,
REP., RIC. & STUDIES 307-353 (1963)):
RULE 63. Evidence of a statement which is made other than by

a witness while testifying st the hearing and is offered to prove

the truth of the matter stated is hesrsay evidence and is inedmissible

except:

* * * +* *
{5.1) When offered in an action or proceeding brought against
an executor or administrator upon a claim or demand against the estate

of a2 deceased perscn, a statement of the deceased person if the judge
finds it was made upon the personal knowledge of the declarant.

Section 188l provides:

1881. There are particular relations in which it is the policy
of the law to encourage confidence and to preserve it inviolate;
therefore, a person cannot ve examined as a witness in the following
cases:
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1. A hustard cannot be exaniued for or against
nig wife without her comsent: nor a wife for or ageinst her husband,
without his consent: nor zan cither, during the marfisge or afterward,
be, without the consent of the other, examiscl 2z Lo any commualeation
mede by one to the other during the marriage; wut this exception does
not apply to a ecivil actlon or proceeding by one against the cther,
nor to a criminal action or proceeding for a crime committed by one
against the other, or for a crime commitited azainst ancther person by
a husband or wife while engaged in committing and comnected with the
conmission of a crime by one against the other; or in an action for
damages against another person for adultery committed by either husband
or wife; or in = hearing held to determine the nmental competency or '
condition of either hushand or wife.

2. An attorney cannct, without the consent
of his elient, be examined as to any compmunication made by the client
to him, or his advice given therecn in the course of professional
smployment; nor can an attorney's secretary, stenographer, or clerk
be examined, without the consent of his employer, concerning any fact
the knowledge of vhich has been acquired in such capacity.

3. A clergyuan, priest or religious
practitioner of an established chureh cannct, without the consent of
the person makxing the confession, be examined as to any confession
wede e him in his professional character in the course of discipiine
anjoined by the church to which he helongs.

4, A licensed physician or surgeon cannct,
vithout the consent of his patient, be examined in & civil action, as
to any information acquired in attending the patient, which waes neces-
sary to enable him to prescribe or act for the paticnt; provided, how-
ever, that either before or after probate, upon the contest of any
will executed, or claimed to have been executed, by such patient, or
after the death of such patient, in any action Involving the validity
of eny instrument exeeuted, or claimed to have been executed, by him,
conveying or transferring any real or personal property, such physician
or surgeon may testify teo the mental condition of said patient and in -
so testifying may disclose information acgquired by him concerning said
deceased which was necessary to enable him to prescribe or act for
such dececged; provided further, that after the death of the patient,
the executor of his will, or the administrator of his estate, or the
surviving spouse of the deceased, or if therc be no surviving spouse,
the children of the deceased personally, or, if minors, by their
guardian, may give such consent, 1ln any action or proceeding brought
to recover damages on account of the death of the patient; provided
further, that where any perscn brings an action to recover damages
for personal injuries, such action shall be deemed to constitute
a consent by the person bringing such action that any phyesician who
has prescribed for or treated said person and vhose festimony is material
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in said action shall testify: and rrovided furiher, that the bringing

ol nnogeticn, Lo recover for the death of o pouient, bty the execulor

of his will, or uy e aduministrater of his cgiate, or by the surviving
spouse of the decessed, or il there be no surviving spouse, by the
children personally, or, if minors, by their gusnrdian, shall constitute
a consent by such executor, administrator, surviving spouse, or children
or guardian, to the testimony of any physician vho attended said
deceased.

5. A public officer canmot be examined as to
commnications made to him in officlal confidence, vhen the public
interest would suffer by the disclosure.

B. A publislher, editor, reporter, cr other person
connected with or employed upon a newspaper, or by & press association
or wire service, canncot be adjudged in conterpy by a court, the
legislature, or any adminlsirative body, for refusing to disclose
the scurce of any Infornation procured for publication and published
in a newspaper.

Nor cen a radic or television news reporter or other person
connected with or employed by a radio or television station be so
adjudged in conhtempt for refusing to disclose the source of any
information procured for and used for news or news commentary
purposes on radio or televisicn.

This seciion should e ropcaled. Subdivision 1 of Section 1881

is superseded by Rules 27.5 and 23; subdivision 2 is superseded by Rule 26;

pebdivision 3 is superseded by Rule 29; subdivision 2 is superseded by

U

Rule 27; subdivision 5 is superscded by Rules 34 and 3€.

-

Wo provision comparzble to subdivision 6--the nevsman's privilege--
is included in the Uniform Rules as proposed by the Uniform Commissioners
or as revised by the Law Revisicn Commission. The Cormission bas concluded

that there is no justification for retaining this privilege. See the Study,
infra at 000~-000.

Section 2065 provides:

2065. A witness must answer gquestions lepgsl and pertinent to the
matter in issue, though his answer mey establish a claim sgainst himself:
but he veed nmot agive an wawver which will hewe a lendency to subject
him to punishment for a felouwy; nor need he give arn answer waich will
have o dirccei tehdency to degzrzde his cheracter, unlesz it te to the
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very fact in issue, or to a fact from which the fact in issue

wvould be presumed. But a witness must answer as to the fact

of his previous comviction for a felony unless he has previously

received a full and unconditional pardeon, based upon a certifi-

cate of rehabilitaticn,

Sectilon 2065 should be repesled. Rule Tl supersedes the first clause
in this section. Insofar as this section permits a witness to refuse to
glve an answer having a tendency to subject him to punishiwent for a felony
it is superseded by Revised Rules 24 and 25, dealing with the self-incrimination
privilege.

The language relating to an ansver which would heve a tendency to
degrade the character of the witness 1s unnecessary. The meaning of this
language seems to be thét, wﬁereas a witness must testify to nénincriﬁinating
but éegrading matter that 18 relevant to the merits of the case,E nevers-
theless the witness is privileged to refuse to testify to such matier when
the matter is relevant only for the purpose of lmpeachment. However, this
privilege seems to be largely--if not entirely--superfluous. Code of Civil
Procedure Section 2051 provides that a witnees may nol be impeached "by
evidence of perticular wrongful acts.” Manifestly, to the extent that the

degrading matter referred to in Section 2065 is "wrongful acts,” Section

lpuie 7 is the subject of 8 separate study and recommendation by the
Commission. The rule as contained in the URE is as follows:

RULE 7. General Abolition of Disquelifications and Privileges
of VUitnesses, and of Excluslcnary Rules., Except as otherwisge
provided in these Rules, (g} every person is gualified to be a
witness, and (b) no person has a privilege to refuse to be a
witness, and {c) no person is disqualified to testify to any
matter, and (d) no person has a privilege to refuse to disclose
any matter or to produce any object or writing, and (e) no person
has a privilege that another shall not be a witness or shall not
disclose any matter or shall not produce any object or writing,
and (f) all relevent evidence is admissible.

Clark v. Reese, 35 Cal. 89 {1869)(breach of promise o marry; defense that
plaintiff had immoral relations with X; held ¥ must answer to such relatioms,
thoush answer degrading); Sen Chez v. Superior Court, 153 Cal. App.2d 162
{1957)(separate maintenance on ground of cruelty; defendant required to
ansver as to cruelty, slbeit degrading). \
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2051 nakes this portion of Section 2065 unnecessary. (The "wrongful acts"
rule of Section 2051 would be continued in effect by Uniform Rule 22(d).)
Moreover, since the witness is protected against impeachuent by evidence of
"wrongful acts,” though relevant, and ageinst matter vhich is degrading

but is irrelevant (as to which no special rule is needed), there seems to
be little, if any, scope left to the "degrading matter" privilege. For

crivicisms of this privilege, see’3, O Wigmore §§ 984, 2215, 2255; McGovney,

Self-Incriminating and Self-Disgracing Testimony, 5 Iowa Law Bull. 174 (1920},
This privilege seems to be seldom invcized in California opinions and, when |
invoked, it arises in cases in which the evidence in guestion could be
excluded merely by virtue of its irrelevancy, or by virtue of Section 2051,

or by virtue of both. See, for example, the following cases: People v. T.

Wah Hing, 15 Cal. App. 195, 203 {(1911){Abortion case in which the prosecuting
witness is asked cn cross-examination who was father of child; held,
immsterial~-and, if asked to degrade, "equally inadmissible"); People v.

Fang Chung, 5 Cal. App. 587 (1907){defendsnt's witness in statutory rape

case asked whether the witness was seller of lottery tickets énd gperator of
poker game; held, improper, inter alis, on ground of Section 2065. Note,
however, the additionsl grounds for exclusiom, viz., immaterlality and
Section 2051. Thus, Section 2065 was not at all necessary for the decision);

People v. Vatson, 46 Cal.2d 818 (1956)(homicide case involving cross-

examination as to defendant’s efforts to evade militery service; held,
irrelevant and violative of Section 2065)., Hence, ihis pertion of
Section 2065 ie superfluous now; it would likewise be superfluous under

the Uniform Rules.
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The remainder of this section is superseded by Rules 21 and 22,

dealing fully with the subject of a witness' credibility.

3Rules 2l and 22 are the subject of a separate study and recommendation by
the Cormission. The rules as contained in the URE are as follows:
RULE 21, Limitations on Evidence of Conviction of Crime as
Affecting Credibility. BEvidence of the conviction of a witness
for a ecrime not involving dishenesty or false statement shall be
inaedmissible for the purpose of impairing his credibility. If the
witness be the accused in a eriminal proceeding, no evidence of his
convictlon of a crime shall be admissible for the sole purpose of
ivpairing his credibility unless he has first introduced evidence
atmissible solely for the purpose of supporting his credibility.

RULE 22. Further Limitations on Admissibility of Tvidence
Affecting Credibility. As affeciing the credibiliiy of a witness
() in examining the witness as to s statement made by him in
writing inconsilstent with any part of his testimony it shall not
be necessary to show or read to him any part of the writing pro-
viced that if the judge deems it feasible the time and place of the
writing and the name of the perscn addressed, 1f any, shall be
indicated to the witness; (b) extrinsic evidence of prior contra-
dictory statements, whether oral or written, mede by the witness,
mey in the discretion of the judge be excluded unless the witness
was so examined while testifying as to give him an opportunity to
identify, explain or deny the statement; (c) evidence of traits of
his character other than honesty or veracity or their cpposites,
shall be inadmissible; {d) evideunce of specific instances of his
conduct relevant only as tending to prove a trait of his character,
shall be inadmissible.
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Government Code

Section 115i3. This section should be revised to read:

11513. {a) Oral evidence shall be taken only on osth or affirmation.

(b} Esch party shall bave these rights: to call and examine
witnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the lssues even though that matter was not
covered in the direct examinaticn; to impeach any witness regardless
of which party first called him to testify; and to rebut the evidence
ageinst him. If respondent does not testify in his owm behalf he mey
be called and examined as if under cross-examination.

{c) The hearing need not be conducted according to technicel
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustamed to rely in the conduct of serious affalrs, regardless
of the existence of any common law or statutory rule which might make
improper the admission of such evidence over objectlom in c¢ivil actions.
Hearsay evidence mey be used for the purpose of supplementing or
explaining any direct evidence but shall not be sufficient in itself
to support a finding unless it would be admissible over objection in
civil actions, The rules of privilege shall be effective to the [same]
extent that they are [msw-er-hereafier-gay] otherwise required by
statute to be recognized [im-eivwil-nesiens] at the hearing, and
irrelevant and unduly repetitious evidence shall lLe excluded.

Thie revision ie necessary because under this tentative recommendation,
the privileges applicable in some administrative proceedings are at times

different from thoge applicable in ecivil actions.
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Health and Safety Code

Section 3197. This section should be revised to conform to the Uniform

Rules  The revisicn merely substitutes a reference to Rules 23.5, 2T, and 28,
which supersede subdivisions 1 and 4t of Section 138381, and makes no subsiaphive
change. The revised section would read as follows:

31%7. In any prosecution for a violation of any provision of this
articie, or any rule or regulation of the btoard made pursuant to this
article, or in any gquaraniine proceeding authorized by this article, or
in any habeas corpus or cother proceeding in which the legality of such
guarantine is guesticned, any physician, health officer, spouse, or other
person shall be competent and may be required to testify ageinst any
person against wvhom such prosecution or other proceeding was instituted,
and [ike-pravisiens-ef-sukseeticns-2-ard-4-of-Seetion-1881-af-the-Code
of-Civil Precedure~shali-nos-ke] Rules 27.5, 2% and 28 of the Uniform
Rules of Evidence are not applicable to or in any such prosecution or
proceeding.

Penal Code

Section 270e. This section should pe revised tc conform to the Uniform

Rules. The revision makes no substantive change. The revised section would
read as follows.:

270e. To other evidence shall be regquired to prove marriage
of husband and wife, or that a person is the lawful father or mother
of a c¢hild or children, then is or shall be reguired to prove such
facts in s civil action. In all prosecutions under either Section
2702 or 270 of this code [eny-ewisting-previsions-of-law-prehibiiing
the-diselesuye-of-eonfidential - sommunieations-hetween- hushand-and
wife-sheli] Rules 27.5 and 28 of the Uniform Rules of Evidence do not
apply, and both husband and wife shall be compelent to testify to any
and all relevant metiers, including the fact of marriage and the parentage
of a child or children. Proof of the abendonment and nonsupport of a
wife, or of the omission to furnish necessary food, clothing, shelter, or
of medical attendance for a child or children is prime facie evidence
that such abandonment and nonsupport or cmission to furnish necessary
food, clothing, shelter or medical attendance is wilful. In awy
prosecution under Section 70, it shall be competent for the people
to prove nonaccess of husband to wife or any other fact establishing
nonpaternity of a husband. In any prosecution pursuant to Sectiom 270,
the final establishment of pateranity or nonpaternity in another pro-
ceeding shall be admissible as evidence of paternity or nonpaternity.
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Section €68. This section shiould be revised to delete language that
is superseded by Rulez 23, 24, and 25. The revised scction would read ag follovws:
638. Wo person [eam-he-cempelieds-in-a-eriminal-asiion;-se-be-g
vitness-agRines-hingelf; -ney- can-a-peraee] charged with a public offense may
be subjected, hefoure conviction, %o any more restralnt tharn is necessary

for his detzntion 0 answer the charge.

Secticn 1322 nrovides:

1322. Teither husband nor wife is a competent witness for or
against the other in a criminal action or preceeding ta which one
or woth are parties, except with the comsent of both, or in case
of criminal actions or procesdings for a crime committed Ly one against
the person or properdty of the other, whether Lefore or after marriage
or in cases of criminal violence upon one by tke other, or upon the
ch1id or children of one by the otker or in cases of criminal actions
or proceedings for bigamy, or adultery, or in cases of criminal actilons
or proceedings brought under the provisiocons of section 270 and 270a
of this code or under any vrovisions of the "Juvenile Court ILaw.”

This section should be repealed. Tt is superseded by Proposgd Buie 27.5,

Sectiok 1323 provides:

1323. A defengant in a erimingl action or proceeding can not bhe
compelled to he a witness sgainst himself, but i he offers himself as
a witness, he may he cross-examined by the counsel for the people as to all
all matters about which he was examined in chief. The failure of
the defendant to explain or to deny by his testimony any evidence
or facts in the case against him mey be comented upon by ccunsel.

This section should be repealed. It is superseded by Rules 23(1),

25(7), and 39(2).
oction 1323.5 provides:

13223.5. In the trial of or examinatlen upeon all indictments,
complaints. and other proceedings tefcore any court, magistrate, grand
Jury, ox other tribunal, against persons accused or charged with the
commnission of arimes or offenses, the person accused or charged
shall, at his own request, hut not otherwise, be deered a competent
witness. The credit to he given to hls testimony shall be lers
solely to the jury, under the iastructions of the couri, or to the
discrimination of the magistrate, grand jury, cr other tribunal before
which the testimony is given.

Thie sectico giall not Te construed as compelling any such
person Lo testily.
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This section should be repealed. It is sugerseded oy Rule 23 which
ratains the only effect the szeciicn has ever been Jiven--to prevent the
nrosecution from cailing the defendant in a criminal sction as a witness. See

People v. Talle, 111 Cal. App.2d 650, 245 P.2d 633 (1u52).
Thether Section 1323.5% provides a broader privilege than Hule 23 is not

clear, for the meaning of the phrase "persons accused or charged” is uncertain.
For example, a witness before the grand jury or at o corcner's ingduest is

not technically a perscn 'accused or charged,” and Scetion 1323.5 would

appear not to apply to such proceedings. A person wike claims the privilege
against self-inecrimination before the grard jury, &: a coromer's inquest,

or in some other proceeding is provided with sufficient protection urder

the tentative recommendaiion, for his claim of privilege cannct te shown

to impeach him or to draw inferences ageinst him in a subsequent civil

or criminal procseding.
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