#34 11/14/63

Memorandum 63-52
Subject: Study No. 3#{L) - Uniform Rules of Evidence (Article II.
Judicial Hotice)

Attached to this memorandum ls a tentative recommendation relating to
Article II of the Uniform Rules of Evidence {Judicial Notice)(2 copies).

We need to approve this recommendation at the November meeting so that
we can thereafter send 1t to the State Bar Committee.

Except as otherwise noted, the tentative recommendation reflectes the
policy decisions made by the Commission at the October meeting. It is
important that you study the comments carefully since they contain material
that will gssilst in detertmining the meaning of the variocus rules.

The following matters are noted for Commiseion attention:

letter of Transmittal.

We found the New Jersey report very helpful in preparing this recom-
mendation. Portions of a few of the comments are substantially the same
as those in the New Jersey Beport. Accordingly, we have acknowledged this
asgistance in the letter of transmittal.

Rule 9.

Subdivieion {1)(b). HNote that this subdivision embraces more than

Just "regulations." BSee the comment to the subdivision for a description

of what is included within its scope.

Subdivieion {1)}{(e). Should this paragraph be transferred to subdivision

{3)? Bee comment to this paragraph.

Subdivision (3){(b). This paragraph makes s significant change in

exlsting law, especially insofar as it will permit (or require) Jjudicial

notice of ordinances of governmental entities oubside of California. The
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paragraph omits the words "duly enacted" as unnecessary. The staff recommends
approval of the paragraph in the form in which it appears in the tentative
recommendation. The substance of the paragraph previously has been spproved.

Subdivision {3){c). Judicial notice has been taken under existing law

of official records of state departments and federal agencies. In addition,

cases support the taking of judicial notice of records of county planning
commissions, Paragraph (¢) does not attempt to
spell out the types of records. that can be notliced nor the extent to which
official action of local governmental subdivisions can be noticed.

Subdivieion {3){(d}. This subdivision permits judiclal notice of court

records. Its inclusion as a separate ltem to be noticed might operate to
reduce the scope of subdivision (3)(c). Should parsgraph (d) be deleted
and the cohment t0 paragraph (c) expanded to make it clear that paragraph
{¢) includes the meterial specified in paragraph (a)?

Subdivision (3)(e). Note that judicial notice of "regulatioms" 1is

required by this paragraph. No gqualifying phrase such as "duly published”
has been included in the parasgraph. No definition of "regulations" is

included. See comment to subdivision (i}(b).

Subdivision (3)(g). Many matters judicially noticed under existing
law are matters of common knowledge which are not subject to dispute. There
is no reguirement under existing law that such matters must he determined
by reference to "sources of reasonably indisputable accuracy.” In fact,
many of the matters probably are nol stated in such sources. At the same
time, many of the matters pfobably could not qualify as matters of "univer-
sal knowledgze" under subdivision (2) of the revised rule.

There is authority under existing law for Judicial notice of facts

which are of purely local knowledge. ©See Varcoe v. Lee, 180 Cal. 338, 347

(1919). The following is a statement of the requirerents for Judieial

notice of matters of common knowledge:
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(1) The matter must be of common and general knowledge to every
person of ordinary intelligence, though it is not necessary that

it be of universal knowledge, since scarcely any belief 1s shared
universally by everyone. The knowledge of & majority of mankind,

or those famillar with a particular matter in gquestion, is sufficient.
But disputeble matiers do not fall under the head of common knowledge
and will not be judicially recognized. (2) The matter must not be
doubtful or uncertain, but must be known, established, indisputable,
authorivatively settled, and possessed of such notoriety as to justify
the assumption of ite existence without formal proof. (3) The matter
must be known within the limits of the jurisdiction of the court.

iemphasie supplied. )
This statement is tsken from 18 Cal. Jur.2d 439-L40.

At the last meeting, the Commission deleted paragraph {c) of sub-
division (2) of URE Rule 9. This peragraph would retsin our existing
law as indicated above. The staff suggests that consideration be given
to the following slt=rnatives:

(1) Add "which are matters of common knowledge or" after the word
"gispute" in paragraph (g) of the revised rule; or

(2) Add the substance of paragraph {c) of URE Rule 9(2) to Revised

Rule 9. The new provision might be phrased as follows:

Specific facts.and,propositions that are matters of common
knowledge within the territorial jurisdiction of the court and
not reasonably subject to dispute.

Subdivision (3)(h). This restates existing law. It is not superseded

by the Authentication recommendation. See comment to the paragraph in the

tentative recommendation. This paragraph has not been approved in principle

by the Commission.

Jubdivision (3)(i). This restates existing law. It has not been

approved in principle by the Commission. There are cases that rely on this

provision of the existing law.
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Subdivision (3)(j). The Commission determined *o make Rule 9 an
exclusive statement of the subjects of which judicial notice may be taken.
Hence, it is necessary to indicate that Rule 9 does not prevent judicisl
notice of matters that may be judicially noticed under other statutes. See
the comment to this paragraph. The comment points out that even though
some other statute requires judicial notice, judicial . notice may never-
theless be discretionary unless the requirements of subdivision (4) of
Rule @ are met.

The following section from the Corporations Code indicates the
problem:

§ 6602. Judicial notice of foreign laws and official scts. In any

action or proceeding, the court shell take judicial notice without

proof in court of the Constitution and statutes applying to foreign
corporations, and any interpretation thereof, the seals of State and
state officials and notaries public, and of the official acts affecting
corporatlons of the legislative, executive, and judicial departments

of the State or place under the laws of which the corporation purports
t0 be incorporated.

Note thet the above section covers some matters (Constitutlions and statutes)
of which judicial notice must be taken; it includes some maiters (scme

seals) of which notice is discretionary unless the regqulrments of sub-

division (4) are met; and it includes some matters (official acts of leg-
islative, executive, and judicial departments of sister states) of which

notice is not permitted under Rule 9.

Bubdivision (43(p). This is taken from & comparshle provision in
our ex%ating statute relating to judiceial notice of the lew of foreign
countries. That statute contains the word "reasonable." It is suggested
that the word "reagonable" be inserted between the words "such" and "notice"

in subdivision (4)(b). Even if the word is not inserted, the courts would

.




probably give the provision this construction. The insertion will make it
clear that only reasonable notice is required.

Subdivision (5). The Commission has approved the principle of this

subdivision. If this subdivision is included, it becomes important that
we meke sure that Rule 9 includes all matters of which Judicial notlice
may be taken. See the comment to this subdivision in the tentative
recommendation.
Section 1875 of the Code of Civil Procedure lists matters of which
courts take judicizl notice. It includes the following:
1875. Courts take judicial notice of the following:
1. The true signification of all English words and phrases,
and of all legal expressions;
2. Whatever is established by law;
The "true signification of aii Englisﬁ*wonds and phrases" would be
included under Rule 9 (3)(g) (verifiable facts). The cases indicate that

courts do not take judicial notice of worde and phrases unless their

meaning is commonly known. People v. Lima, 152 Cal. App.2d 576, 579 (1957);

Edwards v. San Jose Printing & Pub. Soc., 99 Cal. 431 {1893); People v.

Moore, 211 Cal. App.2d 585, 599-560 (1963). The provisions of Section 1875
for judicial notice of "all legal expressions” and for judicial notice of
“whatever is established by law" seem to be Iincluded under the provisions
of Rule 9 providing for judicial notice of all statutory, constitutionsal,
and decisichal law, and regulations, ordinances, and other emactments. TNo
cases have been found based on these phrases, but we have not read all the

Judiciel notice cases.




The judicial notiece provisions are not necessary to indicate that
matters of law are triable by the court, not by the jury. See O.C.P.
Sectlons 591 and 2102. Foreign country law is an exception, for it was
potentially a matter of fact for the jury prior to the 1957 amendment. But
our tentative recommendation retains the substance of the 1957 amendment.

Accordingly, the staff believes that our tentative recommendation will
cover everything that is now covered by Section 1875.

The tentative recoomendation also includes everything thet is a
matter of judiedal notice under other statutes that will be retained. See
subdivision (3)(3).

Finally, the tentative recommendetion will include those matters that
are now Jjudiciaslly noticed as & matter of decisional law if the suggestion
is adopted that & new paragraph be added to subdivision {3) to provide for
Judicial notice of Indisputable metiers of common knowledge within the
territorial jurisdiction of the court.

Rule 10.

Subdivision {(2)(a). Consideration should be given to revising Rule

10(2){a) to read:

"(a} Any source of pertinent information, including the advice of

persons learned in the subject matter, may be consulted or used, whether

or not furnished by a party."
The revision would make clear that paragraph (a) is as broad as paragraph
(b) which clearly includes advice of experts.

Subdivision (3). This subdivision was deleted by the Commission at

the October meeting. The subdivision was considered unnecessary because

it duplicates Rule 9(3) and undesireble because it appears to permit the
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Judge to use a subjective standard in determing whether to take judicial
notice.

This may be a significant change in the URE scheme. Rule 10(3) may
be designed to permit a judge to refuse to take judicial notice where he
bhas some doubt--not "sufficlent information"--as to the fact. If he does
this, should an appellate court be permitted to hold that the trial judge
erred because the appellate court determines that he did have "sufficient
information" to permit him properly to comply with the request to take
judicial notice. It should he noted thet the effect of 2 court's refusal
to take judicial notice is to place on the proponent the burden of proving

& fact which he has asked the court to accept without proof. Nix v. Hearld,

90 Cal. App.2d 733, 730 (1949). Are we so concerned with requiring notice
under subdivision (3) when a request is made that we make the judge determine
whether he has "sufficient information" with an appellate court having to
determine whether he erred and, if so, whether the error is reversible error.
Especially when we are dealing with so-called verifiable facts” or "matter
of common knowledge" should the trial judge not have some discretion. Urnder
existing law: ”?he power to take judicial notice must be exercised with
caution. It mmst not be Indulged if there is any doubt either as to the
fact or as to its being a metter of common knowledge." 18 Cal. Jur<.2d 4kl.

Subdivision (3) of Rule 10 might be restored, and revised to read in
substance as follows:

{3) The judge may decline to take judicial notice of & matter under
subdivisions (3) and (%) of Rule 9 if he finds in his discretion that the
information possessed by or readily available to him, whether or not fur-

nished by the parties:




)

- {(a) Fails to persuade him that the matf;r falls within Rule 9; or
(v) Is insufficient to enable him to judlcially notice the metter.
The above provision would make a refusal to take judiecial notice of &
matter specified in subdivision (3) a matter for the exercise of the
sound discretion of the judge. The only ground for appeal from a refusal
to take judicial notice would be an abuse of discretion.
Rule 11.

Subdivision {2). Should "msy and upon request shall" be inserted for

"shall" in this subdivision. In effect, this makes the matter of instruction
discretionary with the judge unless a request is made. This might aveid
unnecessary instructions.

Rule 12.

Subdivision (2). This subdivision is believed to be in accord with

the Commission's policy decisions made at the last meeting. It should be i

carefully considered. The staff recommends approval in the form set out
in the tentative recommendation.

Respectfully submitted, g

John H. DeMoully
Executive Secretary |
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IETTER OF TRANSMITTAL

To His Excellency, Edmund G. Brovn
Governor of (alifornia
and to the legislature of California

The Californla law Revision Cormission wes authorized by Resolution
Chapter 42 of the Statutes of 1956 to make a study "to determine whether
the law of evidence should bte revised to conform to the Uniform Rules of
Evidence drafted by the National Conference of Commissioners cn Uniform
State Iaws and approved by it at its 1953 anmual conference.”

The Commission herewith submits a preliminary report containing its
tentative recommendation concerning Article II(Judicial Notice) of the
Uniform Rulee of Evidence and the research study relating thereto pre-
pared by its research consultant, Professor James H. Chadbourn, formerly
of the U.C.L.A. law School, now of the Harvard Iaw School. Only the ten-

tosive recommendation (as distinguished from the research study) expresses

the views of the Commission.

This report is one in a series of reports being prepared by the
Commission on the Uniform Rules of Evidence, each report covering a
different article of the Uniform Rules.

In preparing this report, the Commisslon considered the views of a
Specinl Committee of the Staete Bar appointed to study the Uniform Rules
of Evidence. The Report of the New Jersey Supreme Court Committee on
Evidence (1963) alsc was of great assistance to the Commission. Fortlons
of some of the comments in this report are based on similar comments in
the report of the New Jersey Committee.

This preliminary report is submitted at this time so that interested
perscns will have an opportunity to study the tentative recommendation
and give the Commission the benefit of their comments and criticisma.
These comments and criticisms will be considered by the Commission in
formulating ite final recommendation. Commnications should be address-
ed to the California Iaw Revision Commission, School of Iaw, Stanford
University, Stanford, Californisa.

Respectfully submitted,

HERMMAN F. SEIVIN
Chairman
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TENTATIVE RECCMMENDATION OF THE CALIFORNIA
LAW EREVISION COMMISSICN
relating to
THE UNIFORM HJLES OF EVIDENCE

Article TI. Judicial Notice

The Uniform Rules of Evidence (hereinafter sometimes designated as
"URE") were promuleated by the Natiomal Conference of Commissioners on
Uniform State Iaws in 1953.1 In 1956 the legislature authorized and
directed the ILaw Revision Commission to make a study to determine whether
the Uniform Rules of Evidence should be enacted in this S‘t;a.'l:ﬂa.2

The tentative recommendation of the Commission on Article II of the
Uniform Rules of Evidence is set forth herein. This article, consisting
of Rules 9 through 12, relates to judlecial notice.

Judicisl notice 1s 8 Judicial shortcut, s deolng away with the formsl
necessity of evidence hecause there is no reésl npecesalty for it. Ii is
used as a substitute for formal. proof of matters of law and of facts which
everyone knows, or should kpow, are true. Thus, the process of Judicial
notice shortens trial time and saves money, for it eliminates unnecessary

technicalities of proof, such as the requirement of authentication, experi

1. A pempblet containing the Uniform Rulee of Evidence may be cobtalned
frop the Ratiopal Conference of Commissioners on Uniform State Iaws, 1155
East Sixtieth Street, Chicago 37, Illinois. The price of the pamphlet is
30 cents. The law Revision Commission does not have copies of this pam-
phlet available for distribution.

2. Cal. Stats. 1956, Res. Ch. 42, p. 263.




testimony, best evidence, and the like. In addition, judicial notice pro-
motes rational fact finding; it prevents jurors from erronecusly finding
as untrue fachts which cammot reasonably be disputed.

URE Article II provides a comprehensive scheme for judicial notice.
Judicial notice of some matters ig mandatory without a request. Other
metters may be noticed without & request and must be noticed if requested
by a party who gives notlce to the adverse parties and furnishes sufficient
information to the judge. The Uniform Rules provide parties with a reascnable
opportunity to present information to the judge as to the propriety of taking
Judicial notice of a matter and as to the tenor of the matter to be noted.

Most of Califeornia'’'s existing statutory law In regard to judicial notice
is found in Section 1875 of the Code of Civil Procedure. This section lists
the matters of which "courts take" judicial notice. But the California courts
have not considered the section as limiting the extent of thelr power to take
Jjudicisl notice and, although Section 1875 does not so provide, our courts take
Judicial notice of matters of common knowledge which are certain and indisputable.

See .People v. Tossetti, 107 Cal. App.7 (1930). As a result, much of the Cal-

iforr;ia law on judicial notice can be found only in judiciel decisicns.

By way of contrast with the URE scheme, the existing California law is
unclear and inconsistent. For example, it is not clear which matters must
be noticed and which matters may but are not required to be noticed; and
an ordinance must be Judicially noticed in a criminal case under Penal Code
Section 963, but ordinarily the same ordinance mey not be judicially noticed
in a eivil case by a superio.r or appellate court. Moreover, the existing
law does not provide the partiee with adequate procedural protections. For

example, except as to the law of foreign countrlies, there doea not appear to
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be any requirement that the adverse party be notified of a reguest to take
Judicial notice. And there is no statutory guazéirbee that the parties will
have a reasonable opportunity to present information to the judge as to the
propriety of taking judicia] notice and as to the tenor of the matter to be
noticed.

The Commission tentatively recommends that URE Article II, revised as
hereinafter indicated, be enacted as law in California.?’ The revised article
slightly broadens the list of matters of which Judicisl notice may be taken
under existing law and requires that judieial notice e taken of some matters.
This should result in more use of judicial notlce with a corresponding reduc~
tion in triel time. Any fear of expanded judiecial notice should be offset by
the procedural protections that will be provided the parties under the revised
article.

In the materisl which follows, the text of each rule proposed by the
Commissionioners con Uniform State Laws is set forth and the amendments
tentatively recommended by the comnissi-;)n are shown in strikeout and italier
The text of & new rule tentatively recommended by the Coumlssgion but not
included in the URE 1g shown in italics. Each rule is followed by a comment
setting forth the major considerations that infiuvenced the Commission in
recommending important substantive changes in the rule or in corresponding
California law.

For a detalled analysis of the various rules and the California law
relating to Judiclal notice, see the research study beginning on page 000.
This study was prepared by the Commission's research consultant, Professor
Jamee H. Chadbourn, formerly of the U.C.L.A. Law School, now of the Harvard

Izw School.

3. The final recommendstion of the Commission will indicate the appropriate
code section rumbers to be assigned to the rules as revised by the Commission.
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RULE 9. FACTS WHICH MUST OR MAY EE JUDICIALLY ROTICED.
(1) Judiciel notice shell be taken without request by & party [y] of:
{a) The {eommen-iavy-constitutions-and-publie-staiuses] decisional,

sonstitutional, and gabliq statutory law in force in every stats, territory,
and Jurisdiction of the United States. [y-sad}
{b) Any matter required to be noticed under Section 11383 n. 1130k of the

Government Code or under Section 307 of Title Lk of the United States Code.

(e) Bules of court of this State and of the federal courts.
(2) Judicial notice shall he taken without request by & party of such
specific facts and propositions of generalized knmowledge ag are so universally

known that they cannot reasomably be the subject of dispute.

{€2)] (3) Judlcial notice may be taken without request by a perty
[+} o3

(a) Resolutions and private acts [sad-reselutiens] of the Congress of
the United States and of the legislature of [4his] any state, territory, or
Jurisdiction of the United States. [and-duly-enseted]

{b) Ordinances [-mad-duly-published-veguiations] of govermmental sub-
divisions or agencies of [this] any state, territory, or sdiction of the

United States. [end]

¢) Official acts of the legislative, executive, and : 1L t8
of this 3tate and of the Umited States.

{4} Becords of the court in which the action or proceeding is pending
or of suy other cowrt of this State or of any federal couxt.

ge! Regulations of governmental subdivisions or agencies of s:l.! vhe
Pnited States or (11) any state, teryitory, or Jurisdiction of the United States.

[




{£) [¢»)] Tre [3aws] law of foreign countries [y] and goveromental
subdivisions of foreign countries.

[£e)--such-Faeta-as-ave-co-goneraily-inewe-or-of-guch-copmen-notoriety
within-the-territorial-jurisdietiion-of-the-eouri-that-they-cannok-rensonsbly
be-the-subject-of-dieputey-and-(d)]

{g) Specific facts and propositions [ef-gemeralised-kmeviedge] not
reasonably subject to dispute which are capable of immediate and accurate

determination by resort to [easily-aeeessidie] sources of reasomably
indisputable accuracy.

{(h) The seals of all the courts of this State end o the United States,

the seals of office of the principal officers of governnent in the legis-

lative, ciiccutive, and judicial Ceparincuts of this Statc and of the Uniled

States, the seal of every state or soveicinn recoznized Ly the executive
povwer o the United States, the seals of courts of edmirelty and mexritime

Jmriediciion, and the seals of notapries public,

{i) The official signatures of the principsl officers of government

in the legislatvive, executive, anc judicicl departments of this Stete

and of whe United States.

(3) Other matters which are aushovized or required by other statuies

+0 be »wiicially noticed.

[€33] (&) Judlcial notice shall be taken of each matter specified in
[paragvay:-{2)-ef-shis-rule] subdivision (3) if a party request it and:

(2) Turnishes the judge sufficieat information to cucble him properly
to comply with the request; and

(b} Has given each adverse perty such notice tlhroush the pleadings or

otherwisc as will [as-the-judge-may-veewire-$6)] eneble [the] such adverse
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party to prepare to meet the request.

{5) Judicial notice may nct be taken of any matter unless euthorized
or required by this yule.

COMMENT

Subdivision (1)

Judicial natice of the matters specified in subdivision (1) is manda-
tory, whether or not the Judge 1z requested 1o notice them. The matters
gpecified in this subdivision are all matters that, broadly speaking, can
be considered as & part of the "law" applicable to the particular case. The
Judge can reasonably be expected to discover and epply this law, even if the
parties fall to provide him with references to the pertinent cases, statutes,
and reguletions. Other matiters that also may properiy be considered as a
part of the law applicable to the case {such as the law of foreign coun~
tries, certain regulations, and ordinances) are included under subdivieion
{3), rather than subdivision (1), primarily because of the difficulty of
ascertaining such matters.

Although the judge errs if he fails to take Judicial notice of the
matters specified in subdivision (1), such error is not necessarily rever-
sible error. Depending upon the circumstances, the appellate court may or
mey not invoke and apply the doctrine that the error which the appellant
has "invited" is not reversible error, or the appellate court mey apply the
doctrine that polnts not wrged in the trial court may nct be advanced on appeal..

These and similar principles are not abrogated by subdivision (1).

..




Listed below are the matters that are included under subdivision (1).

California and Federal law. The decisional, constitutionsl, and public

statutory law of California and of the United States must be judicially
noticed under subdivision (1)(a). This requirement states existing law as
found in subdivision {3) of Section 1875 of the Code of Civil Procedure.

Law of Sister States. The decisional, constitutional, and public

statutory law in foree in sister states must be Judicially noticed under
subdivision {1)}{(a). Courts now take judicial notice of the law of sister
states under subdivision (3) of Section 1875 of the Code of Civil Procedure.
However, the revised rule requires notice of relevant decisiocus of all -~
sister-state courts, whereas Section 1875 seems to preclude notice of inter-
pretation of sister-state law by intermediate-appellate and trial sister-
state courts. The exiﬁt:l.ng law is not clear as to whether & request for
Judielal notice of slster-state law is required end whether judicial notice
iz mandatory. On necessity for request for judicial notice see 24 Calif. L.
Rev. 311, 316 {1936). On whether judicial notlce is mandatory see In xe
Bartages, 44 Cal.2d 24 {(1955) end opinion of Supreme Court in denying a

hearing in Estate of Moore, 7 Cal. App.2d 722, 726 (1935).

Law of Territorles and Jurisdiciions of the United States. The decls-

ional, constitutional, and public statutory law in force in the territories
and Jurisdictions of the United States must be Jjudicially noticed under sube-
division {1)(a}. Tt is not clear under existing California law whether this
law 1s treated as sister-stete law or foreign law. ©See Witkin, Celifernia
Evidence 60 (1958).

Regulations of Califcornia and Federal Agencies. dJudicial notice must

be taken under subdivision (1)(b) of the yules, regulaticns, orders, end

standards of general application adopted by California state agencies and




filed with the Secretary of State or printed in the California Administrative
Code or the Californis Administrative Register. This is existing Californis
law as found in Government Code Sections.l11383 and 1138k,

Judiciel notice also must be taken under subdivision (1)(b) of the
contents of the Federal Register. This will require Californdia courts to
judicially notice documents published in the Federal Register (such as {1)
presidential procilamations and executive orders bhaving general epplicabil-
ity and legal effect and (2) orders, regulations, rules, certificates, codes
of fair competition, licenses, notices, and similar inetruments, having gen-
eral applicabllity and legal effect issued, prescribed or promulgated hy
federal agencies). There is no clear holding that this is existing Calif-
ornia law, Although 44 U.S.C. Section 307 provides that the "comtents of
the Federal Register shall be judicially noticed,” it iz not clear that this

requires notice by state courts. Bub see Broadway Fed. Ete. Loan Assoc. v.

Howard, 133 Cal. App.2d 382, 386, 285 P.2d 61(1955) (referring to federal
stetute). See also Note, 59 Harv. L. Rev. 1137, 1141 (1946){doubt expressed

that notice is required); Knewlton, Judicial Notice, 10 Ruigers L. Rev., 501,

504 {1956)("it would seem that this provisiocn is binding upon the state

courta"). Livermore v. Beal, 18 Cal. App.2d 535, 542-543 (1937) suggests

that California courts are required to judicially notice pertinent federal
officiel action, and California courts have judicially noticed the contents
of various proclamstions, orders and regulaticons of federal sgencies. E.g.,

Pacific Solvents Co. v. Superior Court, 88 Cal. App.2d 953 (1948){orders);

People v, Mason, T2 Cal. App.2d 699, T06-T07 (1946)(presidential and executive

proclamations); Downer v. Grizzly Livestock & Land Co., 6 Cal. App.2d 39

{1935){regulation). The revised rule will make the Californis law clear.
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(:: Rules of Court. Judicial notice of the rules of the cowrts of this

State and of the federal courts is required under subdivision {1)(e). This
may change exieting California law, for a number of older cases indicate
that our appellate courts do not take judicial notice of the rules of the

lower courts. E.g., Warden v. Mendocino County, 32 Cal. 655 (1867); Cutter v.

Caruthers, 48 Cal. 178 (187L4); Gammon v. Earley & Thompson, §7 Cal. App. 452

(1929)}. However, these cases are inconsistent with the modern philcsophy

of judicial notice as indicated by the holding in Flores v. Arroyo, 56 Cal.2d

hge, h96-497 (1961)(stating that judicial notice would be taken of records

end proceedings of courts of this State and federal courts and cverruling cases

to the contrary). Moreover, rules of cowrt of California and federal courts

are, or should be, familisr to the court or easily discoverable from materisls
<: readily available to the court. Since the same cannot be sald of the rules

of court of sister states and other jurisdictiong, there is no provision in

the revised ruleg requiring or permitting Judicial notice of them.

Subdivision (2)

Subdivision (2) requires judicial notice without a request of indisputable
fects and propositions universally known. "Universally known" does not mean
that every man on the street has knowledge of such facts. A fact known among
persons of reasonable and average intelligence and knowledge will satisfy

the "universally known" requirement. Cf. People v. Tossetti, 107 Cal. App. T,

12 (1930).
Subdivision (2) should be contrasted with paregraph (g) of subdivision
(3) which provides for judicial notice of specific facts and propositions

which are indisputable and are capable of immediste and accurate determination




by resort to sources of reasonsbly indisputeble accuracy. Paragraph (g)
permiis notice of facts and propositions1that are indisputabie but are
not "universally" known.

Judicial notice does not apply to facts merely because they are
known %o the judge To be indisputable. They must fulfill the requirements
of subdivision (2) or subdivision (3){g). If a judge happens to know e
fact that is not widely enough known to be subjeect to judicial notice
under Rule 9, he may not "notice" it.

It 1s clear under existing law thet the judge mey notice the matters
specified in subdivision (2); it is doubtful, however, that he must notice

them. See Varcoe v. Lee, 180 Cal. 338, 347 (3919)(dictum). Since sub-

division (2) covers universally known facts, the parties ordinarily will
expect the judge te take jJjudleial notice of them; the judge should not be
permitted to ignore such facts merely bvecause the pariies fail to mske s

formal request for judieial notice.
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Subdivision (3)

Subdivision {3} includes both matters of law and fact. The judge
may take judicial notice of these matters, even when not requested to do
so0; and the judge is required %o notice them 1f & party requests it and
satisfies the requirements of subdivieion (4).

The matters of law included under subdivision (3) are ones which may
neither be known to the judge nor easily discoverable by him because
the sources of informetion are not readily available. However, 1f a party
requests 1t and furnishes the Judge with "sufficlent information" for him
to take judicial notice, the judge must do so if proper notice has heen
given to the adverse parties. Thus, judiclal notice of these matters of law
is mardatory only if counsel has adequately accepted his responsibility
for informing the Judge. If the Judge is adequately informed as to the
law applicable to the case, there is no reason why the simplified process
of Judicial potice should not be applied to =11 of it, inecluding such
law a6 ordinances and the law of foreign countries.

Although subdivision (3) extends Judicial notice to some matters of
law of which courts do not take judicisl notice under existing law, the
wider scope of judlclel notice is balanced by the assurance that the
matter need not be judicialily noticed unlers adeguate information to
spupport its truth ie furnished to the judge and to other parties. In
additicn, the parties are entitled under Rule 10 to & reasonable opportunity
to present information to the judge relevant to the propriety of taking
judicial notice and to the tenor of the matter to be notliced.

Listed below are the matters that are included under subdivision (3).




Resolutions and Private Acts. Subdivision {3)}{a) provides for judicisl

notice of the resolutions and private acts of the Congress of the United
States and of the legislature of any state, territory, or jurisdiction
of the United States.

The Californis law on this matter is unclear. Our courts would take
notice of private statutes of this State and the United States under sub-
division (3) of Section 1875 and probebly would take judicial notice of
resolutions of this State and the United States under the same subdivislon.
1% is not clear vhether such notice is compulsory. It may be that notice
of a private act pleaded in a criminal action pursuant to Penal Code
Section 963 is mandatory, whereas notice of the same private act pleaded
in a civil action pursuant to Code of Civil Procedure Section 459 is
discretionary.

Although no cases have been found, California courts probably would
not teke judiclal notice of a resolution or privete act of a slster state
or territory or jurlsdiction of the United States. Although Section 1875
is mot the exclusive list of the matters that will be judicially noticed,
the courts would not take judiclal notice of a private statute prior to

the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447 (1867).

Ordinances. Subdivision (3)(b) provides for judicial notice of the
ordinances of govermmental subdivisions or agencies of any stste,
territory or juriediction of the Unlted States.

This subdivisicon would change existing California law. Under existing
law, municipal couris ﬁay teke judicial notice of ordinances in force

within their juriediction. People v. Crittenden, 93 Cal. App.2d Supp.

871, 877 (1949); People v. Cowles, 142 Cal. App.2d Supp. 865 (1956).
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And an ordinance pleaded in & criminal action pursuant to Penal Code
Section 963 must be judicially noticed. On the other hand, neither the
superior court nor a district court of appeal will take judicial notice

of municipal or county ordinences. Los Angeles County v. Bartlett, 203

Cal. App.2d 523 (1962); Thompson v. Guyer-Beys, 207 Cal. App.2d 366 (1962);

Becerra v. Hochberg, 193 Cal. App.2d 431 (1961). It seems safe to assume

that ordinances of sister states and of territories and jurisdictions of
the United States would not be judicially noticed under existing law.

Official Acte of the legislative, Executive and Judicial Departments.

Paragraph (c) of subdivision (3) provides for judicial notice of the
official ascts of the legislative, executive, and judicial departments of
this State and of the United States. This paragraph is not found in the
URE, but it states exlsting law as found in subdivision (3) of Code of
Civil Procedure Section 1875. Under this provision, our courts have takeu
Judicial notice of a wide variety of administrative and executive acts,

such as proceedings and reports of the House Committee on Un-American
Activities and records of the State Board of Education and a county planning

fommission. See Witkin, Californis Evidence § 49 (1958) and supplement

theresto.

This paragraph overlaps to some extent with the matters specified in
subdivision (1) of the revised rule. In case of such an overlap, notice
will be mandatory under subdivision (1).

Court Records. Paragraph (d) of subdivision (3) provides for judicial

notice of the records of the court in which the action or proceeding is
pending or of any other court of this State or of any federal court. This

paragraph is not found in the URE, but 1t states existing law. Flores v.
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Arroyo, 56 Cal.2d 492 (1961). Paragraph (d) may be unnecessary since
these court records would be included in paragraph (c), but paragraph

(d) has been included because there has been some uncertainty in existing
lew. See the Flores case, supra.

Regulations. Paragraph {e) provides for judicial notice of regulations
of governmental subdivisions and agencies of the United States and of any
state, territory, or jurlsdiction of the United States. MNotice of certain
regulations of California and federal agencles is mandatory under subdivision
(1)(bv). Paragraph {e) provides for notice of California and federal
regulations .that are not included under subdivision (1){(b) and for notice
of regulations of other states and of territories and jurisdictions of the
United States.

Both California and federal regulations have been judicially noticed
under subdivision {3} of Code of Civil Procedure Section 1875. 18 Cal.
Jur.2d 4h7-448, Although no cases have been found, it is unlikely that
regulations of other states or of territories or jurisdictions of the
United States would be judicially noticed under existing law.

law of Foreign Countries. Paragraph (f) of subdivision (3) provides

for judicial notice of the law of foreigh countries and govermmental
subdivisions of foreign countries. Paragraph (f) should be read in
connection with Rule 10.5 and paragraph (b) of subdivision (2) of Rule 10.
These provisions retain the substancer of cur existing law which was
enacted in 1957 upon recommendation of the California law Revision
Commission. 8See 3 Cal. Law Revision Comm'n, Rep., Rec. & Studies,
Recormendation and Study at I-1 (1957).

Paragraph (f) refers to '"the law" of foreign countries and govermmentsl

subdivisions of foreign countries. This makes all law, in whatever form,
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subjeet to judicial notice. Since the law of a foreign country may take
& mumber of unmanticipated forms, it is best not to limit this paragraph
by a definition of "law."

Verifisble Facts. Paragraph {g) of subdivision (3) provides for

Judicial notlce of indisputable facts immediately ascertainable by

reference to socurces of reasonably indisputable accuracy. Sources of
"reagonably indisputable accuracy” includes not only treatises, encyclopedias,
almanacs, and the like, but alsc persons learned in the subject matter.

This would not mean that reference works would be recelved in evidence

or sent to the jury room. Their use would be limited to consultation

by the judge and the parties for the purposes of determining whether or

not to take Judiclal notice and to determine the itenor of the matter to

be noticed.

This paragraph includes, for example, facts which are accepted as
established by experts and speclalists in the natursl, physical and social
sciences if thoee facts are of such wide acceptance that to submit them
to the jury would be to risk irrationsl findings. The paragraph Includes
such matters listed in Code of Civil Procedure Section 1875 as the
"geographical divisions and political history of the world" and "the true
significance of all English words and phrases.” To the extent that
paragragh (g) overlaps with subdivision (2), notice is, of course, mandatory
under subdivision (2).

The matters covered by paragraph (g) are included in subdivision {3)}--
rather than subdivision {2)--becmuse it seems reasonable to put the burden
on the parties to bring adequate information before the judge if judicial

notice is to be mandatory. See subdivision (L) and comment relating thereto.

~15-




M

Under existing California law, the courts take judicial notice of the
matters that are included under parsgreaph {g), either pursuant to Section
1875 of the Code éf Civil Procedure or because such matters are matters
of common knowledge and are certain and indisputable. Witkin, Californias
Evidence 65-68 (1958). HNotice of these matters is probably not compulsory
under existing law.

Seals. Paragraph {(h) of subdivision (3) states the portions of
subdivisions (5), (6), (7) and {8) of Code of Civil Procedure Section 1875
relating to seals. Judicial notice of seals 1s less significant under
the Uniform Rules as revised by the Commission than it is under existing
law since s seal ordinarily is not required to authenticate a writing.

See Tentative Recamendation relating to Authentication and Content of

Writings. MNonetheless, the provisions of Section 1875 relating to seals

are retalned since the use of a certified copy is one method of authenticating
a writing under the tentative recommendation relating to authentication.

See People v. Hollander, 163 Cel. App.2d 379, 329 P.2d 740 (1958)(prosecution

for issuing fictitious checks: protests authenticated by signeture and
seal of Arizona notary; judicilal notice taken of notorial seal).

Official Signstures. Paragraph (i) of subdivision (3) states the

portion of subdivision (6) of Code of Civil Procedure Section 1875 relating
to officlal signetures.

Matters Authorized or Reguired to be Noticed by Other Statutes. A

rumber of California statutes authorize or require particular matters to
be judicially noticed. E.g., Government Code Section 18576 (rules of
the State Personnel Board); Penal Code Section 963 (certain ordinances and

private statutes); Corporetions Code Section 6602 (law and other matters
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relating to foreign corporations); Public Utilities Code Section 306
(seal of Public Utilities Commission).

Paragraph (j) of subdivision (3) makes clear how these other statutes
it into the scheme of the article on judicial notice: To the extent
that matters specified in these other statutes are required to be
judicially noticed under subdivisions {1) and {2) of Rule 9, judicial
notice is mandatory without a request, To the extent That such matiers
are not required to be judicially noticed under subdivisions {1) and (2)
of Rule 9, Jjudicial notice will be opticnal with the judge unless the
requirements of subdivision {4} of Rule 9 are met, even though the
particular statute appears to make judicial notice mandatory without a
request. Thus, the procedural protections provided by Bules 10 through
12 will apply to the extent that the other statutes cover matters not

specified in subdivisions (1) and (2) of Rule 9.




Subdivision (h)

This subdivision providee that the mafters specified in subdivieion
(3) must be judicially noticed by the judge if a party {a) requests it,
(b) provides the judge with sufficient information, and (c) gives the
adverse parties such notice as 1s specified in the subdivision.

The substance of thé URE notice requirement has been retained, but it
has been rephrased so that the judge is not required to make an initial
determination as to the time and form of notice in each case. Under the
revised rule, the person requesting judicisl notice must glve each adverse
party such notice through the plesdings or otherwise as will enable him
to prepare to meet the reguest. In cases where the notlce given does not
gatisfy thie requirement, the judge may decline to take judicial notice.
A similar notice to the adverse parties is required under subdivision (4)
of Sectlon 1875 when a request for judicial notice of the law of foreign
countries is made. Subdivision (4) of Rule $ broadens this existing
requirement to cover all matters specified in subdivision (3} of Rule 9.

The notice requirement is an important one, since under Rule 11
Judiecial notice isg binding on the jury. Accordingly, in cesee where a
question arises as to whether judiciaml notice should be taken or as to
the tenor of the matter to be noted, the adverse parties should be given
ample notice and opportunity to oppose the tesking of judicial notice or
to present information relevant to the tenor of the matter to be noted.

On the other hand, since subdivision (3} relates to a wide variety
of facts and law, the notlice requirement should be adminlstered with
flexibility in order to insure that the policy behind the judicial notice

rules iB properly implemented. In meny cases 1t will be reasonsble to expect
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notice to be given at or before the time of the pretrial conference. In
other cages, certain facts or law of which the Judge should take judicial
notice may come up at trial. Subdivision (3) merely requires reasonable
notice, and the reasonableness of the notice given will depend upon the
circumstances of the particular case. Moreover, subdivision (3) provides
that notice may be taken of all facts and law included therein without
request by a party. Thus, the judge 1s authorized to take judielsl notice
even if notlice has not been glven to the adverse parties. He should not
refuse t0 take Judicial notice by virtue of a strict lnterpretation of
the notice requirement which 1s intended as a safeguard snd not as a
rigid bar.

What will be "sufficient information" to enable a Jjudge "properly
to comply with" a request to judicially notice a matter specified in
subdivision (3) will depend on each case. FRule 10(2) provides that the
Jjudge may consult and use any source of pertinent information and is not
bound by the exclusionery rules of evidence, but subdivisions {3) and (4)
of Rule 9 do not define what is "sufficlent information." That will very
from case to case. While parties will understandably use the best
evidence they can afford under the circumstances, mechanical requirements,
ill-suited to the individual case, should be avolded. In particularly
complicated cases, the Judge might justifiably feel that expert testimony
is needed to clarify especially difficult problems. In any event, he may
consult experts and cther sources not presented to him by the parties.

Subdivision (5)

This subdivisicon makes clear that judicial notice may not be taken of

any matter unless authorized or required by statute. By way of contrast,
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the priancipal Jjudiclal notice provision found in existing law--Code of

Civil Procedure Section 1875--does not limit judicial notice to matters
listed in that section; and judiclal notice has been taken of various
matters not so listed, the principasl non-statutory matters subject to
Judicial notice being matters of comwon knowledge which are certaln and
indisputable., Since Rule 9 specifies 311 matters which should be judicilally
noted, subdivision {5) provides a desirable certainty not found in existing
California lew.

Subdivision (5) should not be thought to prevent courts from considering
whatever materials are appropriate in comstruing statutes, determining
constitutional issues, and formulating rules of law. That a court may
take note of legislative history, discussions by learned writers in
treatises and law reviews, and similar materials is inheremt in the
reguirement that it take notice of the law, for in many cases the
meaning and validity of statutes, the precise nature of a common law rule,
or the correct interpretation of a constitutional provision can be
determined only with the help of such extrinsic aids. Cf. People v.

Steriing Refining Co., 86 Cal. App. 558, 564 (1927){statutory authority

to notice "public and private acts" of legislature held to authorize
examipation of legielative history of certein acts). Rule 9 will neither
broaden nor limit the extent to which a court may resort to extrinsic

aids in determining the rules of law 1t 1s reguired to note.
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RULE 10. DETERMINATION AS TO PROPRIETY OF TAKING JUDICTAL NOTICE AND
TENOR OF MATTER NOTICED .

{1) Eefore determining whether to take judiciasl notice of any matter

specified in subdivision (3) of Rule 9, the judge shall afford each party

reasonable opportunity to present to him information relevant to the pro-

prietary of taking judicial notice of [a] the matter [e=x] ; and, before

determining the tenor of any matter specified in subdivision (3) of Rule 9,

the judge shall afford each party reasonable opportunity to present to him

information relevant to the tenor of the matter to be noticed.

(2) 1In determining the propriety of taking judicial notice of a matter
or the tenor thereof (5] :
(a) [4he-judge-may-eomsuli-aad-use] Any source of pertinent information

mey be consulted or used, whether or not furnished by a party {y-and]

{b)} 1In cases falling within paragraph (£) of subdivision {3) of Rule 9,

if the judege resorts to the advice of persons learned in the subject matter,

such advice, if not received in open court, shall be in writing and made a

part of the record in the action or proceeding.

[£89] (c) Mo exclusiomary rule except a valid claim of privilege
shall apply.

[(39——I?-the-iafe!ﬁatien-pessessed-by-sr—reaéilauavai&able-te-%he-aﬁégeg
vhether-or-net-Purnished -by-She-gariiesy-fatle-ts- copvinee-him-that-a-zatter
falig-eiearly-within-Rule-Os-or-if-2i-is~insuffieieni-fo-enable-Rir-55-nosice
the-maéser-judieinllyy-he-shall-deeline-to-take-Judieial-rosice-thereosy

[{4)--In-any-eveni-the-determination-either-by- judieinl-netice-or-from
evidenee-af-the-appiieability-and-the-terer-of-any-paiter-of-copmpr-lays - 2R~
stitutional-1avy -o¥r-af-any-siatuies-priveie-aety-resolution - -ordinanee-6x
wepulation-falling-withia-Rate-Oy-shall-se-a~matber-for-the- judze-azd-Ros

for-ithe-ju¥y=)




COMMENT

Subdivision {1). This subdivision guarantees the parties

a reasonable opportunity to present information to the judge
as to the propriety of taking Jjudicial notice and as to the
tenor of the matter to be noticed. The URE proviﬁion has been
revised to limit its agpplication to matters specified in sub-
division (3) of Revised Rule 9.

What constitutes a "reasonable opportunity to present
information® will depend on the importance of the matter to
the case and the complexity of the matter. For example, in a
case where there is no dispupe as to the existence and validity
of a city ordinance; no formal hearing wguld be necessary to
determine the propriety of taking judicial notice of the ordinance
and of its tencr. But where there is a complex question as to the
tenor of the law of a foreign country applicable to the case,
the granting of a hearing under subdivision (1) would be manda-
tory. The New York courts have so construed their judicial notice
statute, saying that an opportunity for a litigant to know what
the deciding tribunal is considering and to be heard with respect

to it is guaranteed by due process of law. Arams v. Arams, 182

Misc. 328, 182 Misc. 336, 45 N.Y.S.2d 251 {Sup. Ct. 1943).

Subdivision {2). Since one of the purposes of judicial

notice is to simplify the process of proof-making, the judge
should be given considerable latitude in deciding what sources
are trustworthy. This subdivision permits the judge to use
any source of pertinent information, including the advice of
persons learned in the subject matter. As revised, it probably
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restates existing law as found in Section 1875 of the Code of
Civil Procedure. See Research Study, pp. 24-26.

If the judge resorts to the advice of experts to assist him
in determining the law of a foreign country; subdivision (2)
requires that such advice, if not received in open court, be in
writing and made a part of the record. This requirement is based
on a similar requirement found in Section 1875. Because foreign
law may be based on concepts alien to our judicial system, the
extra-judicial advice usedrby the judge in taking judicial notice
of foreign law should be made a matter of record so that it will
be available for examination by the parties and bty the reviewing
court on appeal.

Subdivision (3). This subdivision has been deleted. To

the extent it merely repeats the principle of sufficiency set
forth in Revised Rule 9(4}; subdivision {3} is unnecessary dupli-
cation. To the extent that it makes Rule 9 an exclusive list

of matters that may be"judicially ﬁotiged, it is unnecessary
since that principie has been more clearly stated in subdivision
(5} of Revised Rule 9.

Subdivision (L), This subdivision has been deleted as

superfluous; The principle is well established that matters of
law are for the judge, not for the jury; and under Rule 11 any
matter judicially noticed which would otherwise have been for

determination by the jury must be accepted as a fact by the jury.
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RULE 10.5. PROCEDURE WHEN JUDGE UNABLE TO DETERMINE WHAT FOREIGN IAW IS.

If the judge is unable to determine what the law of a foreign country

or a governmental subdivision of a foreign country is, he may, as the ends

of justice require, either (a) apply the law of this State if he carn do so

consistently with the Constitution of this State and of the United States

or (b) dismise the action or proceeding without prejudice.

COMMENT o
This rule restates existing California law as found in
the last sentence of Code of Civil Procedure Section 1875.
The rule continues in effect statutory language enacted in
1957 upon recommendation of the California Law Revision
Commission. See 3 Cal. Law Revision Comm'n, Rep., Rec. &

Studies, Recommendation at I-6 (1957).
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RULE 11. [Isstrueting-the-Trier-of-Faek-as-to-Metter-Judieinlly-Hotieed. ]

NOTING FOR RECORD MATTER JUDICTALLY NOTICED; INSTRUCTING JURY.

(1) If a matter judicially noticed is other than [the-eemmen-iav-ox

eonstitution-or-public-citatutes-of-this-ctase] one specified in subdivision

(1) of Rule 9, the judge shall at the earliest practicable time indicate for

the record the matter which is judicially noticed and the tenor thereof.

(2} If [#kel a matter judicially noticed is one which would otherwise

have heen for determination by {a-triev-of-faei-other-than-the-Judge;-hel

the jury, the judge shall instruct the [srier-ef-the-Ffaes] jury to sccept as a

fact the matter so noticed.

CCMMENT

Subdivision {1). This subdivision requires that the judge

at the earliest practicable time indicate for the record a

matter which is judicially noted. However, matters of law
Judicially noticed under subdivision (1) of Rule 9 are not
included within this requirement. The requirement is imposed

in order to provide the parties with an adequate opportunity to
try their case in view of the fact noticed., 1In addition, needless
dispute sometimes results from the failure of the judge to put

in the record matters which he has judicially noticed, No

comparable requirement is found in existing California law.

Subdivision (2), This subdivision makes matters judiciélly
noticed binding on the Jury. It makes clear that there is no
right to introduce evidence disputing the faot as noticed by the
Judge. The subdigision is limited to instruction on a matter that

would otherwise have been for determination by the jury: instruction
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of juries on matters of law is not a matter of evidence and
1s covered by the general provisions of law governing instruction
of juries. Subdivision (2) states existing law as found in
Code of Civil Procedure Section 2102. See People v. Maves,

113 Cal. 618, 624-625 (1896),
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RULE 12. JUDICIAL NOTICE IN PROCEEDINGS SUBSEQUENT TO TRIAL.

(1) The failure or refusal of the Judge to take Jjudicial notice of a
matter, or to imstruct the [svier-ef-faes] jury with respect to the matter,
[ghad2] does not preclude the.judge from taking judicial notice of the
matter in subsequent proceedings in the action.

[£2)--Tbe-vulings-of-the-Judge-under-Rales-0y-10-aad-11-gre-subiest
Lo-ZeVEEW |

[£39--Fhe-reviewing-eours-in-i3a-disevetion-may-take-judieind-netiece
ef-any-Easier-speeified -in-Rule-O-vwhether-or-net-Jjudieiaily-noticed-by-the
5uég91]

(2) Whether or not judicially noticed by the judge, the reviewing court

shall judicially notice, in the manner provided Ly subdivision (2) of Rule 10,

any metter specified in Rule O when the judge was obliged to notice it. The

reviewing court shall judicially notice any matter properly judicially noticed

by the judge. In other cases, the reviewing court may notice matters speci-

fied in Rule 9 in its discretion and has the same powers as the judge under

Rule 10.5.

[£43] (3) Before taking judicial notice under this rule of a matter

specified in subdivision (3) of Rule G, the [A] judre or [al] reviewing

cours taking judicial notice {wmder-Paragraph-{lj}-s¥-{3}-sf-3his-¥uie] of

a macoer not theretofore so noticed in the action or proceeding shall

afford the parties reasonable opportunity to present Iinformation relevant
to the propriety of taking such judicial notice and to the ltenor of the

matter to be noticed.
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COMMENT
Rule 12 sets forth a separate set of rules for the taking
of judicial notice in proceedings subsequent to trial and in
appellate proceedings.

Subdivision (1l}. This subdivision provides that the

failure or even the refusal of a judge to take judicial notice
of a matter at the trial does not bar the trial judge, or
another trial judge; from taking judigial notice of that matter
in g subsequent proceeding; such as a motion for a new trial
or the like. Although no California cases have been found,

it seems safe to assume that the trial judge has the power

to take judicialqnotice of a matter in subsequent proceedings;
since the appellate court can properly take judicial notice

of any matter of which the trial court could properly take
judicial notice. See People v, Tossetti, 107 Cal. App. 7, 12
{1930).

Subdivision (2)., Subdivision (2) of the revised rule

requires that g reviewing court take judicial notice of any
matter whiqh the trial judge was obliged to notice. This means
that the matters specified in subdivisions (1) and {2) of Rule 9
must be judicially noticed by the reviewing court even though
the trial court did not take judicial notice of such matters.
The matters specified in subdivision (3) of Rule 9 must also
be judiciglly notgd by the reviewing court if an appropriate
request was made at the trial level. See Rule 9{4).

Haying taken judicial notice of sqch a matter, the reviewing
court may or may not apply it in the particular case on appeal.
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The effect to be given to matters judieially noticed on appeal,
where the questicn has not been raised below, depends on factors
that are not evidentiary in character anq are not mentioned

in these rules.“ For example, the appellate court 1s required
to notice the matters of law mentioned in Rule 9{1): but it
may apply the doctrine that an error which the appellant has
Tinvited"™ is not revgrsible error, or thg doctrine that points
not urged in the trial court may not be advanced on appeal,

and refuse to apply phe law to the pending case. But these
principles de not mean phat the appellate court does not take
judicial notice of the applicable law; they merely mean that_
for reasons of policy governing appellate review, the appellate
court may refuse to apply the law to the case belore it.

Subdivision {3}. Subdivision {3} of the revised rule

provides the partiesuwith the same procedural protection when
judicial notice is taken in proceedings subsequent to trial as
is provided by subdivision {1) of Revised Rule 10.

Deleted Provisions of URE Rule. Subdivision (2) of the

URE rule has beer deleted as unnecessary. The principle of
this subdivisioq is well established by existing case law. See
extensive annotat}ons to Code of Civil Procedure Section 1875
in West?s Anno. Calif., Codes and Deering's Anno. Calif. Codes.
No comparable provision in included in existing law or in
other URE rules.

Subdivision {3) of the URE rules also has been deleted.
This subdivision is superseded by subdivision (2} of the

revised rule.
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AMENDMENTS AND REPEALS OF EXISTING
STATUTES

Set forth below is a list of existing statutes relating
to judicial notice that should be revised or repealed in light
of the Commission®s tentative recommendation concerning Article
ITI {Judicial Notice) of the Uniform Rules“of Evidence. The
reason for the suggested revision or repeal is given after
each section. References in such reasons to the Uniform Rules
of Evidence are to the Uniform Rules as revised by the
Commission,

Code of Civil Procedure

Section 1875 provides:

1875. JUDICIAL WOTICE. Courts take judicial
notice of thefollowing:

1. The true signification of all English words
and phrases, and of all legal expressions;

2. Whatever is established by lawg

3. Public and private official acts of the
legislative, executive and judicial departments
of this State and of the United States, and.the
laws of the several states of the United States
and the interpretation thereof by the highest
courts of agppellate jurisdiction of such states;

4. The law and statutes of foreign countries
and of political sutdivisions cf foreign countries;
provided, however, that to enable a party to ask
that judicial notice thereof be taken, reasonable
notice shall be given to the other parties to the
action in the pleadings or otherwise;

5. The seals of all the courts of this
State and of the United States:

6. The accession tc office and the official
signatures and seals of office of the principal
of ficers of government in the legislative, execu-
tive, and judicial departments of this State and
of the United States:

7. The existence, title, national flag,
and seal of every state or sovereign recognized
by the executivé power of the United States;

8. The seals of courts of admiralty and
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maritime jurisdiction, -and of notaries publicg
9. The Iaws of nature, the measure of time,
and the geographical divisions and political

history of the world.

In gll these cases the court may resort to
its aid to appropriate books or documents of
reierence. In cases arising under subdivision 4
of this section, the court may also resort to
the advice of Persons learned in the subject
matter, which advice, if not recgived in open
court, shall be in writing and made a part of
the record in the action or proceeding.

If"a court is unable to determing what the
law of a foreign country or a political subdivision
of a foreign country is, the court may, as the
ends of justice require, either apply the law
of this State if it can do so corisistentiy with
the Constitutions of this State and of the
United States or dismiss the action without

prejudice.

This section should be repealed. Each portion of this

section is superseded by the portion of the URE indicated below.

Section 1875

Portion of subdivision (1} re-
lating t6 "true significa-
tion of all English words
and phrases™"

Portion of subdivision (1) re-
lating to "legal expressions™
and all of subdivision (2)

Subdivision (3)

Subdivision (4)

Subdivision (5)

URE

Superseded by paragraph (g)
of subdivision {3) of Rule 9

Superseded by subdivision (17}
of Rule 9 and paragraphs (a),
(b}, (c), (d), (e), and (f)
of subdivision {3) of Rule 9

Superseded by subdivision' (1} -
and subdivision (3) {(a), (c},
and (d) of Rule 9

Superseded by subdivision (3)
?f) and subdivision (4) of
Rule 9

Superseded by subdivision (3)
%h) of Rule 9




&

Subdivision (6)

Subdivision (7)

Subdivision (8)

Subdivision {9)

Penultimate paragraph

Last paragraph

Su,erseded by paragraghs [g)
and subdivision

of Rule 9

Superseded by paraﬂraphs (g)
and {h) of subdivision (3 )
of Rule @

Superseded by paragraph (h)
of subdivision (3) of Rule 9

Superseded by subdivision (2)
and paragraph (g) of subdi-
vision (3) of Rule 9

Superseded by subdivision (2}
of RHule 10

Superseded by Rule 10.5

Section 2102 should be revised to read:

2102. QUESTIONS OF LAW ADDRESSED TC THE COURT
All questions of law, including The admissibility
of testimony, the facts prelimingry to such admis-
sion, and the construction of statutes and other
writings, and other rules 8f evidence, are to be
decided by ths court, and all discussions of law
addressed to it. [Wkerever-the-krewledge-ef-the
eeurPb-i8y-br-this-cedes-nrade-evidense-sf-a-faety
the-court-is-te-dEetare~-such-Enewiedge-te-che-Juryy

who~are-kEeund-be-ascenb-ibr |

The deleted portion of Section 2102 is superseded by sub-

divisicon (2) of Rule 11.




