
• 
·,~ .. ' 

#34 11/14/63 

c:: Memorandum 63-52 

c 

c 

Subject: Study No. 34(L) - Uniform Rules of Evidence (Article II. 
Judicial Notice) 

Attached to this memorandum is a tentative recommendation relating to 

Article II of the Uniform Rules of Evidence (Judicial Notice) (2 copies). 

We need to approve this recommendation at the November meeting so that 

we can thereafter send it to the State Bar Committee. 

Except as otherwise noted, the tentative recommendation reflects the 

policy decisions made by the Commission at the October meeting. It is 

important that you study the comments carefully since they contain material 

that will assist in determining the meaning of the various rules. 

The following matters are noted for Commission attention: 

Letter of Transmittal. 

We found the New Jersey report very helpful in preparing this recom-

mendation. Portions of a few of the comments are substantially the same 

as those in the New Jersey Report. Accordingly, we have acknowledged this 

assistance in the letter of transmittal. 

Rule 9. 

Subdivision (l)(b). Note that this subdivision embraces more than 

just "regulations." See the comment to the subdivision for a description 

of what is included within its scope. 

Subdivision (1)( c). Should this paragraph be transferred to subdivision 

(3)1 See comment to this paragraph. 

Subdivision (3)(b). This paragraph makes a significant change in 

eldsting law, especially insofar as it will permit (or require) judicial 

notice of ordinances of governmental entities outside of California. ·The 
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paragraph ami ts the words "duly enacted" as unnecessary. The staff' recOllllleoos 

approval of the paragraph in the form in which it appears in the tentative 

recommendation. The substance of the paragraph previously has been appro~ed. 

Subdivision (3)( c). Judicial notice has been taken uDder existing la.w 

of official records of state departments and federal agencies. In addition, 

cases support the taking of judicial notice of records of county planning 

cOJlllllissions. Paragraph (c) does not attempt to 

spell out the types of records. that can be noticed nor. the extent to which 

off'icial action of local governmental subdivisions can be noticed. 

Subdivision (3)(d). This subdivision permits judicial notice of court 

records. Its inclusion as a separate item to be noticed might operate to 

reduce the scope of subdiviSion (3)( c) . Should paragraph (d) be deleted 

and the comment to para.graph (c) expanded to make it clear that paragraph 

(c) includes the material specified in paragraph (d)? 

Subdivision (3)(e). Note that judicial notice of "regulations" is 

required by this paragraph. No qualifying phrase such as "duly published" 

has been included in the paragraph. No definition of "regulations" is 

included. See comment to subdivision (l)(b). 

Subdivision (3)(g). Ma.Iw matters judicially noticed uDder existing 

law are matters of common knowledge which are not subject to dispute. There 

is no requirement under existing law that such matters must be determined 

by reference to "sources of reasonably indisputable accuracy." In f'act, 

many of the matters probably are not stated in such Gources. At the same 

time, many of' the matters probably could not qualify as matters of "univer-

sal lmowledge" under subdi.vision (2) of the revised rule. 

There is authority under existiDG law for judicial notice of facts 

which are of purely local knowledge. See Varcoe v. Lee, 180 Cal. 338, 347 

(1919). The following is a statement of the requirenents ~or judicial 

notice of matters of' common knowledge: 
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(1) The matter must be of connnon and general knmrledge to every 
person of ordinary intelligence, though it is not necessary that 
it be of universal knowledge, since scarcely any belief is shared 
universally by everyone. The knowledge of a majority of mankind, 
or those familiar with a particular matter in question, is sufficient. 
But disputable matters do not fall under the head of common knowledge 
and will not be judicially recognized. (2) The matter must not be 
doubtful or uncertain, but must be known, established, indi!l];lutable, 
authoritatively settled, and possessed of such notoriety as to justify 
the aS6W!Iption of its existence without formal proof. (3) The matter 
must be knmrn within the limits of the jurisdiction of the court. 
[emphasis supplied.) 

This statement is taken from 18 Cal. Jur.2d 439-440. 

At the last meeting, the Commission deleted paragraph (c) of sub

division (2) of URE Rule 9. This paragraph would retain our existing 

law as indicated above. The staff suggests that consideration be given 

to the following alternatives: 

(1) Add "which are matters of common knowledge or" after the word 

"dispute" in paragraph (g) of the revised rule; or 

(2) Add the substance of paragraph (c) of URE Rule 9(2) to Revised 

Rule 9. The new prOVision might be phrased as follows: 

Specific facts.aud,propositions that are matters of connnon 
knowlea.Se 'within theterritor:Lal,Jurisdiction of the court and 
not reasonably subject to dispute. 

Subdivision (3)(h). This restates existing law. It is not superseded 

by the Authentication recommendation. See connnent to the paragraph in the 

tentative recO!lDllendation. This paragraph has not been approved in principle 

by the Commission. 

3ubdivision (3)(i). This restates existing law. It has not been 

approved in principle by the Commission. There are cases that rely on this 

provision of the existing law. 
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Subdivision Jl)J"i)..: The Commission determined to make Rule 9 an 

exclusive statement of the subjects of which judicial notice may be taken. 

Hence, it is necessary to indicate that Rule 9 does not prevent judicial 

notice of matters that may be judicially noticed under other statutes. See 

the comment to this paragraph. The comment points out that even though 

some other statute requires judicial notice, judicial. notice my never-

thelesB be discretionary unless the requirements of subdivision (4) of 

Rule 9 are met. 

The following section from the Corporations Code indicates the 

problem: 

§ 6602. Judicial notice of foreign laws and official s.cts. In any 
action or proceeding, the cOurt shall take judicrar-DOtice without 
proof in court of the Constitution and statutes applying to foreign 
corporations, and aoy interpretation thereof, the seals of State and 
state Officials and notaries public, and of the official acts affecting 
corporations of the legislative, executive, and judicial department~ 
of the State or place under the laws of which the corporation purports 
to be incorporated. 

Note that the above section covers some matters (Constitutions and statutes) 

of which judicial notice ~ be takenj it includes some; ma;~ters (scme 

seals) of 'Which notice is discretionaq unless the requirments of sub

division (4) are met; and it incllldes some matters (official acts of leg-

islative, executive, and judicial departments of sister states) of which 

notice is not permitted under Rule 9. 

Subdivision (4)(b). This is taken from a comparable provision in 

our ex+sting statute relating to judicial notice of the law of foreign 

countries. That statute contains the word "reasonable." It is suggested 

that the word "reasonable" be inserted between the words "such" and "notice" 

in subdivision (4)(b). Even if the word is not inserted, the courts would 
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c:: probably give the provision this construction. The insertion will make it 

clear that only reasonable notice is required. 

c 
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Subdivision (5). The COllI!Ilission has approved the principle of this 

subdivision. If this subdivision is included, it becomes important that 

we make sure that Rule 9 includes all matters of which judicial notice 

may be taken. See the comment to this subdivision in the tentative 

recommendation. 

Section 1875 of the Code of Civil Procedure lists matters of which 

courts take judicial notice. It includes the follo,ring: 

1875. Oourts take judicial notice of the following: 

1. The true signification of all English words and phrases, 

and of all legal expressions; 

2. Whatever is established by law; 

* * * The "true signification of all English words and phrases" would be 

included under Rule 9 (3)(g) (verifiable facts). The cases indicate that 

courts do not take judicial notice of words and phrases unless their 

meaning is commonly known. People v. Lima, 152 Cal. App.2d 576, 579 (1957); 

Edwards v. San Jose Printing & Pub. Soc., 99 Cal. 431 (1893); People v. 

Moore, 211 Cal. App.2d 585, 599-560 (1963). The provisions of Section 1875 

for judicial notice of "all legal expressions" and for judicial notice of 

"whatever is established by law" seem to be included under the provisions 

of Rule 9 providing for judicial notice of all statutory, constitutional, 

and decisional law, and regulations, ordinances, and other enactments. No 

cases have been found based on these phrases, but we have not read all the 

judicial notice cases. 
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The judicial notice provisions are not necessary to indicate that 

matters of law are triable by the court, not by the jUry. See e.c.p. 

Sections 591 and 2102. Foreign country law is an exception, for it was 

potentially a IlBtter of fact for the jury prior to the 1957 amendment. But 

our tentative recommendation retains the SUbstance of the 1957 amendment. 

Accordingly, the staff believes that our tentative recommendation will 

cover everything that is now covered by Section 1875. 

The tentative recommendation also includes everything that is a 

matter of judicial notice under other statutes that will be retained. See 

SUbdivision (3)(j). 

Finally, the tentative recommendation will include those matters that 

are now judicially noticed as a matter of decisional law if the suggestion 

is adopted that a new paragraph be added to subdivision (3) to provide for 

judicial notice of indisputable matters of common knowledge within the 

territorial jurisdiction of the court. 

Rule 10. 

Subdivision (2)(a). COnsideration should be given to revising Rule 

10(2)(a) to read: 

"(a) Any source of pertinent information, including the advice of 

persons learned in the subject matter, may be consulted or used, whether 

or not furnished by a party." 

The revision would make clear that paragraph (a) is as broad as paragraph 

(b) which clearly includes advice of experts. 

Subdivision (3). This subdivision was deleted by the Commission at 

the October meeting. The subdivision was considered unnecessary because 

it duplicates·Rule 9(3) and undesirable because it appears to permit the 
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c=: judge to use a subjective standard in determing whether to take judicial 

notice. 

This may be a significant change in the URE scheme. Rule 10(3) may 

be designed to permit a judge to refuse to take judicial notice where he 

has some doubt--not "sufficient information"--as to the fact. Ii' he does 

this, should an appellate court be permitted to hold that the trial judge 

erred because the appellate court determines that he did have "sufficient 

information" to permit him properly to comply with the request to take 

judicial notice. It should be noted that the effect of a court's refusal 

to take judicial notice is to place on the proponent the burden of proving 

a fact '~ch he has asked the court to accept without proof. Nix v. Hearld, 

90 Cal. App.2d 733, 730 (1949). Are we so concerned with requiring notice 

under subdivision (3) when a request is made that ,re make the judge determine 

C whether he has "sufficient information" with an appellate court having to 

c 

determine whether he erred and, if so, whether the error is reversible error. 

Especially when we are dealing with so-called verifiable facts" or "matter 

of common knowledge" should the trial judge not have some discretion. Under 

existing law: "The power to take judicial notice must be exercised with 

caution. It must not be indulged if there is any doubt either as to the 

fact or as to its being a matter of cOlll!llon knowledge." 18 Cal. Jur..-.i2d li,4l. 

Subdivision (3) of Rule 10 might be restored, and revised to read in 

substance as follows: 

(3) The judge may decline to take judicial notice of a matter under 

subdivisions (3) and (4) of Rule 9 if he finds in his discretion that the 

information possessed by or readily available to him, whether or not fur

nished by the parties: 
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(a) Fails to persuade him that the matter falls within Rule 9; or 

(b) Is insufficient to enable him to judicially notice the matter. 

The above provision would make a refusal to take judicial notice of a 

matter specified in subdivision (3) a matter for the exercise of the 

sound discretion of the judge. The only groo.nd for appeal from a refusal 

to take judicial notice would be an abuse of discretion. 

Rule 11. 

Subdivision (2). Should "may and upon request shall" be inserted for 

"shall" in this subdivision. In effect, this makes the matter of instruction 

discretionary with the judge unless a request is made. This might avoid 

unnecessary instructions. 

RuJ.e 12. 

Subdivision (2). This subdivision is believed to be in accord with 

the Commission's policy decisions made at the last meeting. It should be 

carefully considered. The staff recommends approval in the form set out 

in the tentative recommendation. 
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LE'l"1'ER OF TRANSMITl'AL 

To His Excellency, EClImmd G. Brown 
Governor of California 
and to the Legislature of california 

The california Law Revision Commission was authorized by Resolution 
Chapter 42 of the Statutes of 1956 to make a study "to determine whether 
the law of evidence should be revised to conform to the Uniform Rules of 
Evidence drafted by the National Conference of COmmissioners on Uniform 
Stc.te laws and approved by it at its 1953 annual conference." 

The Commission herewith submits a prelfrnfna.ry report containing its 
tentative recommendation concerning Article II(Judicial Notice) of the 
Uniform Rules of Evidence and the research study relating thereto pre
pared by its research consultant, Professor James H. Chadbourn, formerly 
of the U.C.L.A. Law School, now of the Harvard. Law School. Only the ten
t2:~i-,re recommendation (as distinguished from the research study) expresses 
the views of the Commission. 

This report is one in a series of reports being prepared by the 
Commission on the Uniform Rules of Evidence, each report covering a 
different article of the Uniform Rules. 

In preparing this report, the Cournission considered the views of a 
Special Committee of the State Bar appointed to study the Uniform Rules 
of Evidence. The Report of the New Jersey SUpreme COurt Committee on 
Evidence (1963) also was of great assistance to the COIIIIlission. Portions 
of some of the comments in this report are based on similar comments in 
the report of the New Jersey OOmmittee. 

This pre1~.nary report is submitted at this time so that interested 
persons will have an opportunity to study the tentative recommendation 
and give the Commission the benefit of their comments and criticisms. 
These comments and criticisms will be considered by the OOmmission in 
forDl.llating its final recommendation. COIIIIIlIlDications should be address
ed to the california Law Revision Commission, School of La;; Stanford. 
University, stanford, california. 

Respectfu2ly submitted, 

HEIf.IAN F. BELVIN 
Chairman 

C April 1964 
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION OOMMISSION 

relating to 

TEE UNIFOEM RULES OF EVIDENCE 

Article II. Judicial Notice 

The Uniform Rules of Evidence (hereinafter sometimes designated as 

"U.aE") '~ere promulgated by the National Conference of Commissioners on 

Uniform State Laws in 1953. 1 In 1956 the Legislature authorized and 

directed the Law Revision Commission to make a study to determine whether 

2 
the Uniform Rules of Evidence should be enacted in this state. 

The tentative recommendation of the Commission on Article II of the 

Uniform Rules of Evidence is set forth herein. This article, consisting 

of Rules 9 through 12, relates to judicial notice. 

Judicial notice is a judicial shortcut, a doing a_y with the formal 

necessity of evidence because there is no real necessity for it. It is 

used as a substitute for formal proof of ma.tters of law and of facts which 

everyone knows, or should know, are true. Thus, the process of judicial 

notice shortens trial time and saves money,. for it eliminates unnecessary 

technicalities of proof, such as the requirement of authentication, exper'o 

1. A pamphlet containing the Uniform Rules of Evidence ma.y be obtained 
from the National Conference of Commissioners on Uniform State Laws, 1155 
East Sixtieth Street, Chicago 37, Illinois. The price of the pamphlet is 
30 cents. The Law Revision Commission does not have copies of this pam
phlet available for distribution. 

2. Cal. Stats. 1956, Res. Ch. 42, p. 263. 
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<:: test1mo~, best evidence, and the like. In addition, jUdicial notice pro

motes rational fact finding; it prevents jurors from erroneously finding 

as untrue facts which cannot reasonably be disputed. 

c 

<:: 

URE Article II provides a comprehensive scheme for judicial notice. 

Judicial notice of SODle matters is mandatory without a request. Other 

matters may be noticed without a request and Il1Ilst be noticed if requested 

by a party who gives notice to the adverse parties and furnishes sufficient 

information to the judge. The UnifoIm Rules provide parties with a reasonable 

opportunity to present information to the judge as to the propriety of taking 

judicial notice of a matter and as to the tenor of the matter to be noted. 

Most of california's existing statutory law in regard to judicial notice 

is found in Section 1875 of the Code of Civil Procedure. This section lists 

the matters of which "courts take" judicial notice. But the california courts 

have not considered the section as limiting the extent of their power to take 

judicial notice and, although Section .1875 does not so provide, our courts take 

judicial notice of matters of common knowledge which are certain and indisputablE.. 

See.People v. Tossetti, 107 Cal. App.7 (1930). As a result, much of the 081-

ifornia law on judicial notice can be found only in judicial decisions. 

EY way of contrast with the URE scheme, the existing california law is 

unclear and inconsistent. For example, it is not clear which matters ~ 

be noticed and which matters may but are not required to be noticed; and 

an ordinance Il1Ilst be judicially noticed in a criminal case under Penal Code 

Section 963, but ordinarily the same ordinance mBlf not be judicially noticed 

in a civil case by a superior or appellate court. Moreover, the existing 

law does not provide the parties with adequate procedural protections. For 

example, except as to the law of foreign countries, there does not appear to 
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be any requirement that the adverse party be notified of a request to take 

judicial notice. And there is no statutory guarantee that the parties will 

have a reasonable opportunity to present information to the judge as to the 

propriety of taking judicial notice and as to the tenor of the matter to be 

noticed. 

The Commission tentatively recommends that URE Article II, revised as 

hereinafter indicated, be enacted as law in California? 'The revised articJ.e 

slightly broadens the list of matters of which judicial notice may be taken 

under existing law and requires that judicial notice be taken of some matters. 

This should result in more use of judicial notice with a corresponding reduc-

tion in trial time. Any fear of expanded judicial notice should be offset by 

the procedural protections that will be provided the parties under the revised 

articJ.e. 

In the material which follows, the text of each rule proposed by the 

Commissionioners on Uniform State Laws is set forth and the amendments 

tentatively recommended by the Commission are shown in strikeout and italicr 

The text of a new rule tentatively recommended by the Cowmission but not 

included. in the URE is shown in italics. Each rule is followed by a comnent 

setting forth the major considerations that influenced the Commission in 

recommending important substantive changes in the rule or in corresponding 

Cali:fornia law. 

For a detaLted. analysis of the various rules and the California law 

relating to judicial notice, see the research study beginning on page 000. 

This study was prepared by the Commission's research consultant, Professor 

James H. Chadbourn, formerly of the U. C. L.A. Law School, now of the Harvard 

Law SchOOl. 

3. T'lle final recommendation of the Commission will indicate the appropriate 
code section numbers to be assigned to the rules as revised by the Commission. 
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HJLB 9. FACTS WHICH 1C1ST OR Mo\Y l!i JUDICIALtT BO'l'ICED. 

(1) Judic1&l noUce sbaU be taken Y1tbou1< request by a lWorty I,) of..!, 

i!1 TIle [e , .. law,-e&BstUlI.u ... -.... -plltue-su.wtetll declllonal, 

COD8tltutlcmal, and publlc statutory law ln force in eveZ'7 atate, territory, 

and ,1ur1sdlction of the tJn1ted States.:. {,-alii} 

{b) J.& attar required to be notlced UDder Sectlon U363 ~. 11304 at the 

QQtlel'lllllel1t Code or umer Section 301 of Title 44 of the United states Code. 

(c) Bules of COIIrt of this State and of tbe federal court •• 

(2) Jud1c1al notlce shall be taken Y1tbou.t l'!q1!!!t by a prty of INch 

apeclf1c tact. and FCJPOIltlODS of generallzed 1maIrled&e a. are 10 UD.1ve~ 

ItncND that tbey cannot rea.sombly be the subject of 4l8p1lte. 

[,a~) ill Ju41c1al. DOtlce IIBY be taken without request 1:w a party 

C [,} ofl 

c 

<a) Resolut1OD8 and private acts r ..... -.... llI.t' ... ] of tile Ooqress of 

tile United sta10es and of the legi.lature of [~aJ .!!!l stata, tarrltol'l' or 

d9rlsd.1ctlon of tile tJn1ted. States. [ .... -IIIlI¥-....... ) 

ill 0rtiJ8Dce. [-..... -aly-l'Il .. ' ... -np&s.u ... l of sovezililillltal sub-

d1-ria1ona CI' ageDC1es of (tIlia) .!St state, tel!rltory, or jurisdlction of tile 

tJD1ted State.. [ ..... ) 

(e) otf1c1al acts of the lestslaUve, executlve, and Judic!.!i,eert!euts 
of this state &lid of the tJn1ted. state •• 

(d) Belcorda of the court ln wh1ch tile actlon or Pl'OC!eA'NI IIp .... 51 .. 

or of !BY other court pf this state or of I:Z!l federal court. 

(el Rel!ll&tiODS of IOY!l'DIII8Iltal subdiv1si0D8 or yezacles of 'l)~he 

If!!U!d statu or (11) !tPY .tate. telTito!'Y' Or .1urisd.1ction of tbe tJn1te4 states. 



c 1!l [~l!~l The [18ve] ~ of foreign countries [,] and §OV!rm.Dtal 

subdivisions of foreign countries, 

[~e~--8Wek-faets-as-a~-ae-geBe.allr-kaewB-.~et-8W~e E.-"'srie~ 

ritlWl-tlw-tenl"ri&l-6ltrisileUeB-ef-tke-_"-.. t-~"Met-.... eu.1tly 

.. -~-sal!d ... -.,-~.,.te,-aai-~.~l 

~ Specific facts and propositions [et-ge .. IIt.1, .... -ka8wl.Hp) ~ 

reaeonably subject to dispute which are capabJ.e of 1mme41ate and aCClU'8te 

determination by' reeort to [eaaGy-aeee.sl~le) sources of re&scmably 

iDdilpUtable accuracy, 

(h) The seals of all the courts o:r this state aIle 0:: 'Ghe United states, 

the sealG of office -of the pr1nci;pal officers of govel.'lI):lOll"~ in the legis-

C ~~'!!l ...... ·~he seal of every state or uovc:,'cirm recQiUlize(. ;;;,- '~he ~ecutive 

power a:: '~he United States, the se_als of courts o.f_ admil."a1ty and maritime 

c 

,1W'1sdic·tion. and the seals of notaries publ,ic. 

(i) The official signature:>. ?f the principal offi.cerG of government 

in the leC;isla·i;;i;v.e, executive, anc~juc1ic:i.al d@~ of this State 

~~.Qf::Olm United Sta"ces_, 

(j) ethel' me.·i;ters ~rhich are aU"~hol·izeo. or requireCl by other statutes 

to be J"i.icially noticed.. 

[t3) J J.U. Juc~icial notice shall bc 'caken of each LID:~'i;er specified in 

[1Ia;pa3l'a~:!-t2j-e:l:-tab-1'1.ile} subdivisiol:!. .. (,ll if a party requeGt it and.:. 

(a) ::i'urnishes the Judge surricie,lt information to eu.uble 111m properly 

to conrtlly ,rUh the requesti. and 

(0) Has given each adverse party ouch notice tlU'o1.\J:!. 'Glle pleadiDgs or 

otherv1ac as lTill [a8-j;ae-';Ii48e-l!8.y-pe~".;;' .. e-te ) enable [';;ae] such adverse 
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party to prepare to meet the request. 

(5) Judicial notice may not be taken of a.n;r matter unless authorized 

or required by this l·ule. 

Subdivision (1) 

Judicial notice of the IIIBtters specified in subdivision (1) is manda

~ 1'Ihether oI' not the judge is requested to notice them. The matters 

specified in this subdivision are all matters tbat, broadly spea.k1ng, can 

be considered as a part of the "law" applicable to the particular case. The 

Judge cen reasonably be expected to discover and apply this law, even if the 

parties fail to provide him with references to the pertinent cases, statutes, 

and regulations. other matters tbat also may properly be considered as a 

part of the law applicable to the case (such as the law of forei8n coun

tries, certain regulations, end ordinances) are included under subdivision 

(3), rather then subdivision (1), primarily because of the ~culty of 

ascertaining such matters. 

Although the judge errs if he fails to take Judicial notice of the 

matters specified in subdivision (1), such error is not necessarily rever-

sible error. Depending upon the circumstances, the appellate court may or 

may not invoke and apply the doctrine tbat the error lfhlch the appellant 

bas "invited" is not reversib1e error, or the appellate court may apply the 

doctrine tbat points not urged in the trial court may not be advanced on appea: .• 

These and similar principles are not abrogated by subdivision (1). 
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Listed below are the matters that are included under subdivision (1). 

California and Federal Law. The decisional, constitutional, and public 

statutory law of California and of the United States must be judicially 

noticed under subdivision (1) (a). This requirement s-~ates existing law as 

found in subdivision (3) of Section 1875 of the Code of Civil Procedure. 

Law of Sister States. The decisional, constitutional, and pUblic 

atatutory law in force in sister states must be judicially noticed under 

subdivision (1)(80). Courts now take judicial notice of the law of sister 

states under subdivision (3) of Section 1875 of the Code of Civil Procedure. 

However, the revised rule requires notice of relevan:~ decisions of all .

siater-state courts, whereas Section 1875 seems to preclude notice of inter-

pretation of sister-state law by intermediate-appellate and trial sister-

state courts. The existing lal-1 is not clear as to whether a request for 

judicial notice of sister-state law is required and ~lhether judicial notice 

is mandatory. On necessity for request for judicial notice see 24 Calif. L. 

Rev. 311, 316 (1936). On whether judicial notice is mandatory see .!!:....!:! 

Bertages, 44 Cal.2d 241 (1955) and opinion of Supreme Court in denying a 

hearing in Estate of Moore, 7 Cal. App.2d 722, 726 (1935). 

Law of Territories and Jurisdic-~ions of the United States. The d.ecis-

ional, constitutional, and public statutory law in force in the territories 

and jurisdictions of the United states must be judicially noticed under sub

division (1)(80). It is not clear under existing California law whether this 

law is treated as sister-state law or foreign law. See Hitkin, California 

Evidence 60 (1958). 

Regulations of California and Federal Agencies. Judicial notice must 

C be taken under subdivision (1.)(b) of the rules, regulations, orders, and 

standards of general application adopted by California state agencies and 
-7-



C fUed with the Secretary of state or printed in the California Administrative 

Code or the California Administrative Register. This is existing California 

law as found in Government Code Sect,ions .11383 a:ld ll384. 

c 

Judicial notice also must be taken 1.Ulder subdivision (l)(b) of the 

contents of the Federal Register. This will require California courts to 

judici.ally notice documents published in the Federal Register (such as (1) 

presidential proclamations and executive orders having general applicabil

ity and legal effect and (2) orders, regulations, rules, certificates, codes 

of fair cOmpetition, licenses, notices, and similar instruments, having gen

eral applicability and legal effect issued, prescribed or promulgated by 

federal agencies). There is no clear holding that this is existing Calif

ornia law. Although 44 U.S.C. Section 307 provides that the "contents of 

the Federal Register shall be judicially noticed," it is not clear that this 

requires notice by state courts. But see BroadWay Fed. Etc. Loan Assoc. v. 

Howard, 133 Cal. App.2d 382, 386, 285 P.2d 61(1955) (referring to federal 

statute). See also Note, 59 Harv. L. Rev. 1137, 1141 (1946)(doubt expressed. 

that notice is required); Knowlton, Judicial Notice, 10 Rutgers L. Rev. 501, 

504 (1956)( "it would seem that this proviSion is binding upon the state 

courts"). Livermore v. Beal, 18 Cal. App.2d 535, 542-543 (1937) suggests 

that California courts are required to judicially notice pertinent federal 

official action, and California courts have judicially noticed the contents 

of various proclamations, orders and regulations of federal agencies. ~ 

Pacific Solvents Co. v. Superior Caur-c, 88 Cal. App.2<l 953 (1948)(orderB); 

People v. Mason, 72 Cal. App.2d 699, 706-707 (1946)(presidential and executive 

proclamations); Downer v. Grizzly Livestock & Land Co., 6 Cal. App.2d 39 

C (1935)(regulation). The revised rule ,nll make the California law clear. 
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c 

c 

Rules of Court. Judicial notice of the rules of the courts of this 

State and of the federal courts is required under subdivision (l)(c). This 

may cl~e existing California law, for a number of older cases indicate 

that our appellate courts do not tal,e judicial notice of the rules of the 

~ower courts. ~ Warden v. Mendocino County, 32 Cal. 655 (1867); Cutter v. 

Caruthers, 48 Cal. 178 (1874); Gammon v. Earley & Thompson, 97 Cal. App. 452 

(1929). However, these cases are inconsistent with the modern p~osophy 

of judicial notice as indicated by the holding in Flores v. Arroyo, 56 Cal.2d 

492, 496-497 (l96l)(stating that judicial notice would be taken of records 

and proceedings of courts of this state and federal courts and overruling cases 

to the contrary). Moreover, rules of court of California and federal courts 

are, or should be, familiar to the court or easily discoverable from materials 

readily available to the court. Since the same cannot be said of the rules 

of court of sister states and other jurisdictions, there is no provision in 

the revised rules requiring or permitting judicial notice of them. 

Subdivision (2) 

Subdivision (2) requires judicial notice without a request of indisputable 

facts and propositions universa.lly known. "Universa.lly knonn" does not mean 

that every man on the street has knmrledge of such facts. A fact known among 

persons of reasonable and average intelligence and knmrledge will satisfy 

the "universa.lly known" requirement. Cf. People v. 'rossetti, 107 Cal. App. 7, 

12 (1930). 

Subdivision (2) should be contrasted with paragraph (g) of subdivis:i.on 

(3) which provides for judicial notice of specific facts and propositions 

which are indisputable and are capable of immediate and accurate determination 
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C by resort to sources of reasonably indisputable accuracy. Paragraph (g) 

permi-cs notice of facts and propositions, that are indisputable but are 

not "universally" known. 

c 

c 

Judicial notice does not apply to facts merely because they are 

known -Co the judge to be indisputable. They must fulfill the requirements 

of subdivision (2) or subdivision (3)(s). If a judge happens to know a 

fact that is not widely enough known to be subject to judicial notice 

under Rule 9, he may not "notice" it. 

It is clear under existing law thet the judge may notice the matters 

specified in subdivision (2); it is doubtful, however, that he ~ notice 

them. See Varcoe v. Lee. 180 Cal. 338, 347 (1919)(dictum). Since sub

division (2) covers universally known facts, the parties ordinarily will 

expect the judge to take judicial notice of them; the judge should not be 

permitted to ignore such facts merely because the parties fail to make a 

formal request for judicial notice. 
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<:: Subdivision (3) 

c 

c 

Subdivision (3) includes both matters of law and facto The judge 

5: take judicial notice of these matters, even when not requested to do 

so; and the judge is required to notice them if a party requests it and 

satisfies the requirements of subdivision (4). 

The matters of law included under subdivision (3) are ones which ma.y 

neither be known to the judge nor easily discoverable by him because 

the sources of information are not readily avaUable. However, if a party 

requests it and furnishes the judge with "sufficient information" for him 

to take judicisl notice, the judge must do so if proper notice has been 

given to the adverse parties. Thus, judicisl notice of these matters of law 

is mandatory only if counsel has adequately accepted his responsibility 

for informing the judge. If the judge is adequately informed as to the 

law applicable to the case, there is no reason why the simplified process 

of judicial notice should not be applied to all of it, including such 

law as ordinances and the law of foreign countries. 

Although subdivision (3) extends judicial notice to some matters of 

law of which courts do not take judicisl notice under existing law, the 

wider scope of judicial notice is balanced by the assurance that the 

matter need not be judicially noticed unless adequate information to 

support its truth is furnished to the judge and to other parties. In 

addition, the parties are entitled under Rule 10 to a reasonable opportunity 

to present information to the judge relevant to the propriety of taking 

judicial notice and to the tenor of the matter to be noticed. 

Listed below are the matters that are included under subdivision (3). 
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c 

c 

Resolutions and. Private Acts. Subdivision (3)(a) ;lrovides for judicial 

notice of the resolutions and ;lrivate acts of the Oongress of the United 

States and of the legislature of any state, territory, or jurisdiction 

of the United states. 

The California law on this matter is unclear. Our courts would take 

notice of ;lr1vate statutes of this State and. the United States under sub

division (3) of Section 1875 and probably would take judicial notice of 

resolutions of this State and. the United States under the same subdivision. 

It is not clear whether such notice is compulsory. It may be that notice 

of a ;lrivate act ;lleaded in a criminal action "ursuant to Penal Code 

Section 963 is mandatory, whereas notice of the same ;lrivate act ;lleaded 

in a civil action "ursuant to Code of Civil Procedure Section 459 is 

discretionary. 

Although no cases have been found., California courts ;lrObably would 

not take judicial notice of a resolution or ;lrivate act of a sister state 

or territory or jurisdiction of the United States. Although Section 1875 

is not the exclusive list of the matters that will be judicially noticed, 

the courts would not take judicial notice of a ;lr1vate statute ;lrior to 

the enactment of Section 1875. Ellis v. Eastman, 32 Cal. 447 (1867). 

Ordinances. Subdivision (3)(b) ;lrovides for judicial notice of the 

ordinances of governmental subdivisions or agencies of any state, 

territory or jurisdiction of the United States. 

This subdivision would change existing California law. Under existing 

law, munici"al courts may take judicial notice of ordinances in force 

within their jurisdiction. Peo;lle v. Crittenden, 93 CaL AW.2d SUW' 

C 871, 877 (1949); Peo"le v. Cowles, 142 Cal. A;l;l.2d SuW· 865 (1956). 
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<:: And an ordinance p~eaded in a crimi~ action pursuant to Penal Code 

Section 963 must be judicially noticed. On the other hand, neither the 

superior court nor a district court of· appeal will take judicial notice 

c 

of municipal or county ordinances. Los Angeles County v. Bartlett, 203 

Cal.. App.2d 523 (~962); ThOlll.Pson v. Guyer-Hays, 207 cal. App.2d 366 (1962); 

Becerra v. Hochberg, 193 Gal. App.2d 431 (196~). It seems safe to assume 

that ordinances of sister states and of territories and jurisdictions of 

the United States would not be judicially noticed under existing law. 

Official Acts of the Legislative, Elrecutive and Judicial Departments. 

Paragraph (c) of subdivision (3) provides for judicial notice of the 

official acts of the legislative, executive, and judicial departments of 

this State and of the United States. This paragraph is not found in the 

URE, but it states existing law as found in subdivision (3) of Code of 

Civil Procedure Section 18'75. Under this proviSion, our courts have taltel.! 

judicial notice of a wide variety of administrative and executive acts, 

such as proceedings and reports of the House Committee on Un-American 

Activities and records of the State Board of Education and a county planning 

commission. See Witkin, california Evidence § 49 (1958) and supplement 

thereto. 

This paragraph overlaps to some extent with the lIBtters specified in 

SUbdivision (l) of the revised rule. In case of such an overlap, notice 

will be mandatory under subdivision (1). 

Court Records. Paragraph (d) of subdivision (3) provides for jUdicial 

notice of the records of the court in which the action or proceeding is 

pending or of any other court of this State or of any federal court. This 

<:: paragraph is not found in the URE, but it states existing law. Flores v. 
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c 

c 

c 

Arroyo, 56 Cal.2d 492 (1961). Paragraph (d) may be unnecessary since 

these court records would be included in paragraph (c), but paragraph 

(d) bas been included because there bas been some uncertainty in existing 

law. See the Flores case, supra. 

Regulations. Paragraph (e) provides for judicial notice of regulations 

of governmental subdivisions and agencies of the United States and of any 

state, territory, or jurisdiction of the United States. Notice of certain 

regulations of California and federal agencies is mandatory under subdivision 

(l)(b). Paragraph (e) provides for notice of california and federal 

regulations.that are not included under subdiviSion (l)(b) and for notice 

of regulations of other states and of territories and jurisdictions of the 

United states. 

Both California and federal regulations have been judicially noticed 

under subdivision (3) of Code of Civil Procedure Section 1875. 18 Cal. 

Jur.2d 447-448. Although no cases have been found, it is unlikely that 

regulations of other states or of territories or juriSdictions of the 

United States would be judicially noticed under existing law. 

Law of Foreign Countries. Paragraph (f) of subdivision (3) provides 

for judicial notice of tha law of foreign countries and governmental 

subdivisions of foreign countries. Paragraph (f) should be read in 

connection with Rule 10.5 and paragraph (b) of subdivision (2) of Rule 10. 

These provisions retain the substance· of our existing law which was 

enacted in 1957 upon recommendation of the California Law Revision 

Commission. See 3 Cal. Law ReviSion Comm'n, Rep., Rec. & Studies, 

Recommendation and Study at I-I (1957). 

Paragraph (f) refers to "the law" of foreign countries and governmental 

subdivisions of foreign countries. This makes all law, in whatever form, 
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c:: subject to judicial notice. Since the law of a foreign country may take 

a number of unanticipated ~orms, it is best not to limit this paragraph 

by a definition of "law." 

c 

c 

Verifiable Facts. Paragraph (g) of subdivision (3) provides for 

judicial notice of indisputable facts immediately ascertainable by 

reference to sources of reasonably indisputable accuracy. Sources of 

"reasonably indisputable accuracy" includes not only treatises, encyclopedias, 

almanacs, and the like, but also persons learned in the subject matter. 

This would not mean that reference works would be received in evidence 

or sent to the jury room. Their use would be limited to consultation 

by the judge and the parties for the purposes of determining whether or 

not to take judicial notice and to determine the tenor of the matter to 

be noticed. 

This paragraph includes, for example, facts which are accepted as 

established by experts and speCialists in the natural, physical and social 

sciences if those facts are of such wide acceptance that to submit them 

to the jury would be to risk irrational findings. The paragraph includes 

such matters listed in COde of Civil Procedure Section 1875 as the 

"geographical divisions and political history of the world" and "the true 

Significance of all English words and phrases." To the extent that 

paragraph (g) overlaps with subdivision (2), notice is, of course, mandatory 

under subdivision (2). 

The matters covered by paragraph (g) are included in subdivision (3)-

rather than subdivision (2)--because it seems reasonable to put the burden 

on the parties to bring adequate information before the judge if judicial 

notice is to be mandatory. See subdivision (4) and comment relating thereto. 
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c 

c 

c 

Under existing California law, the courts take judicial notice of the 

matters tr~t are included under paragraph (g), either pursuant to Section 

1875 of the Code of Civil Procedure or because such matters are matters 

of common knowledge and are certain and indisputable. Witkin, California 

Evidence 65-68 (1958). Notice of these matters is probably not compulsory 

under existing law. 

Seals. Paragraph (h) of subdivision (3) states the portions of 

subdivisions (5), (6), (7) and (8) of Code of Civil Procedure Section 1875 

relating to seals. Judicial notice of seals is less significant under 

the Uniform Rules as revised by the Commission than it is under existing 

law since a seal ordinarily is not required to authenticate a writing. 

See Tentative Recommendation relating to Authentication and Content of 

Writings. Nonetheless, the provisions of Section 1875 relating to seals 

are retained since the use of a certified co~ is one method of authenticating 

a writing under the tentative recommendation relating to authentication. 

See People v. HOllander, 163 Cal. App.2d 379, 329 P.2d 740 (1958)(prosecution 

for issuing fictitious checks: protests authenticated by signature and 

seal of Arizona notary; judicial notice taken of notorial seal). 

Official Signatures. Paragraph (i) of subdivision (3) states the 

portion of subdivision (6) of Code of Civil Procedure Section 1875 relating 

to official signatures. 

Matters Authorized or Required to be Noticed by Other statutes. A 

number of California statutes authorize or require particular matters to 
• 

be judicially noticed. E.g., Governinent Code Section 18576 (rules of 

the State Personnel Board); Penal Code Section 963 (certain ordinances and 

private statutes); Corporations Code Section 6602 (law and other matters 

-16-



<:: relating to foreign corporations); Public utilities Code Section 306 

(seal of Public utilities Commission). 

c 

c 

Paragraph (j) of subdivision (3) makes clear how these other statutes 

fit into the scheme of the article on judicial notice: TO the extent 

that matters specified in these other statutes are required to be 

judicially noticed under subdivisions (1) and (2) of Rule 9, judicial 

notice is mandatory without a request. TO the extent that such matters 

are not required to be judicially noticed under subdivisions (1) and (2) 

of Rule 9, judicial notice will be optional with the judge unless the 

requirements of subdivision (4) of Rule 9 are met, even though the 

particular statute appears to make judicial notice mandatory without a 

request. Thus, the procedural protections provided by Rules 10 through 

12 will apply to the extent that the other statutes cover matters not 

specified in subdivisions (1) and (2) of Rule 9. 
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C Subdivision (4) 

c 

c 

This subdivision provides that the matters specified in subdivision 

(3) must be judicially noticed by the judge if a party (a) requests it, 

(b) provides the judge with sufficient information, and (c) gives the 

adverse parties such notice as is specified in the subdivision. 

The substance of the UEE notice requirement has been retained, but it 

has been rephrased so that the judge is not required to make an initial 

determination as to the time and fonn of notice in each case. Under the 

revised rule, the person requesting judicial notice must give each adverse 

party such notice through the pleadings or otherwise as will enable him 

to prepare to meet the request. In cases where the notice given does not 

satisfy this requirement, the judge may decline to take judicial notice. 

A similar notice to the adverse parties is required under subdivision (4) 

of Section 1875 when a request for judicial notice of the law of foreign 

countries is made. Subdivision (4) of Rule 9 broadens this existing 

requirement to cover all matters specified in subdivision (3) of Rule 9. 

The notice requirement is an important one, since under Rule 11 

judicial notice is Mnding on the jury. Accordingly, in cases where a 

question arises as to whether judicial notice should be taken or as to 

the tenor of the matter to be noted, the adverse parties should be given 

ample notice and opportunity to oppose the taking of judicial notice or 

to present information relevant to the tenor of the matter to be noted. 

On the other hand, since subdivision (3) relates to a wide variety 

of facts and law, the notice requirement should be administered with 

flexibility in order to insure that the policy behind the judicial notice 

rules is properly implemented. In many cases it will be reasonable to expect 
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C notice to be given at or before the time .. of the pretrial conference. In 

other cases, certain facts or law of which the judge should take judicial 

notice may come up at trial. Subdivision (3) merely requires reasonable 

notice, and the reasonableness of the notice given will depend upon the 

circumstances of the plorticular case. Moreover, subdivision (3) provides 

that notice may be taken of all facts and law included therein without 

request by a party. Thus, the judge is authorized to take judicial notice 

even if notice has not been given to the adverse parties. He should not 

refuse to take judicial notice by virtue of a strict interpretation of 

the notice requirement which is intended as a safeguard and not as a 

rigid bar. 

c 

c 

What will be "sufficient information" to enable a judge "properly 

to comply with" a request to judicially notice a matter specified in 

SUbdivision (3) will depend on each case. Rule 10(2) provides that the 

judge may consult and use any source of pertinent information and is not 

bound by the exclusionary rules of evidence, but subdiviSions (3) and (4) 

of Rule 9 do not define what is "sufficient information." That will vary 

from case to case. While parties will understandably use the best 

evidence they can afford under the circumstances, mechanical requirements, 

ill-suited to the individual case, should be avoided. In particularly 

complicated cases, the judge might justifiably feel that expert testimony 

is needed to clarify espeCially difficult problems. In any event, he my 

consult experts and other sources not presented to him by the parties. 

SUbdivision (5) 

This subdivision makes clear that judicial notice my not be taken of 

any matter unless authorized or required by statute. By way of contrast, 
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c 

c 

c 

the principal judicial notice provision found in existing law--Code of 

Civil Procedure Section l875--does not limit judicial notice to matters 

listed in that section; and judicial notice has been taken of various 

matters not so listed, the principal non-statutory matters subject to 

judicial notice being matters of common knowledge which are certain and 

indisputable. Since Rule 9 specifies all matters which should be judicially 

noted, subdivision (5) provides a desirable certainty not found in existing 

California J.e;w. 

Subdivision (5) should not be thought to prevent courts from considering 

whatever materials are appropriate in construing statutes, determining 

constitutional issues, and formulating rules of law. That a court may 

take note of legislative history, discussions by learned writers in 

treatises and law reviews, and similar materials is inherent in the 

requirement that it take notice of the law, for in many cases the 

meaning and validity of statutes, the precise nature of a common law rule, 

or the correct interpretation of a constitutional provision can be 

determined only with the help of such extrinsic aids. £!. People v. 

Sterling Refining Co., 86 Cal. App. 558, 564 (l927)(statutory authority 

to notice "public and private acts" of legislature held to authorize 

examination of legislative history of certain acts). Rule 9 will neither 

broaden nor limit the extent to which a court may resort to extrinsic 

aids in determining the rules of law it is required to note. 
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c 

c 

c 

RULE 10. DETERMINATION AS TO PROPRIETY OF TAKING JUDICIAL NOTICE AND 

TENOR OF MATl'ER NOTICED 

(1) Before determining whether to take judicial notice of any n:atter 

specified in subdivision (3) of Rule 9, the judge shall afford each party 

reasonable opportunity to present to him information relevant to the pro-

prietary of taking judicial notice of tal ~ n:atter (9.d ; and, before 

~eter~ning the tenor of any matter specified in subdivision (3) of Rule 9, 

the judge shall afford each party reasonable Opportunity to present to him 

inforn:ation relevant to the tenor of the matter to be noticed • 
. _--

(2) In determining the propriety of taking judicial notice of a matter 

or the tenor thereof [7] ._ 

(a) [tae-~Hage-may-e9Bs~t-aRa-~se] Any source of pertinent inforn:ation 

may be consulted or used,. whether or not furnished by a party h-aBaj 

(b) In cases falling within paragraph (f) of subdivision (3) of Rule 9, 

if the judge resorts to the advice of persons learned in the subject matter, 

such advice, if not received in open court, shall be in writing and n:ade a 

part of the record in the action or proceeding. 

[fB1] (c) No exclusionary rule except a valid claim of privilege 

shall apply. 
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c COMMENT 

Subdivision (1). This subdivision guarantees the parties 

a reasonable opportunity to present information to the judge 

as to the propriety of taking judicial notice and as to the 

tenor of the matter to be noticed. The URE provision has been 

revised to limit its application to matters specified in sub

division (3) of Revised Rule 9. 

'U'Jhat constitutes a "reasonable opportunity to present 

information" will depend on the importance of the matter to 

the case and the complexity of the matter. For example, in a 

case where there is no dispute as to the existence and validity 

of a city ordinance, no formal hearing would be necessary to 

determine the propriety of taking judicial notice of the ordinance 

c= and of its tenor. But where there is a complex question as to the 

tenor of the law of a foreign country applicable to the case, 

c 

the granting of a hearing under subdivision (1) would be manda

tory. The New York courts have so construed their judicial notice 

statute, saying that an opportunity for a litigant to know what 

the deciding tribunal is considering and to be heard with respect 

to it is guaranteed by due process of law. Arams v. Arams, 182 

Misc. 328, 182 Misc. 336, 45 N.Y.S.2d 251 (Sup. Ct. 1943). 

Subdivision (2). Since one of the purposes of judicial 

notice is to simplify the process of proof-making, the judge 

should be given considerable latitude in deciding what sources 

are trustworthy. This subdivision· permits the judge to use 

any source of pertinent information, including the advice of 

persons learned in the subject matter. As revised, it probably 

-22-



, . 

c: restates existing law as found in Section 1875 of the Code of 

Civil Procedure. See Research Study, pp. 24-26. 

If the judge resorts to the advice of experts to assist him 

in determining the law of a foreign country, subdivision (2) 

requires that such advice, if not received in open court, be in 

writing and made a part of the record. This requirement is based 

on a similar requirement found in Section 1875. Because foreign 

law may be based on concepts alien to our judicial system, the 

extra-judicial advice used by the judge in taking judicial notice 

of foreign law should be made a matter of record so that it will 

be available for examination by the parties and by the reviewing 

court on appeal. 

Subdivision (3). This subdivision has been deleted. To 

c: the extent it merely repeats the principle of sufficiency set 

forth in Revised Rule 9(4), subdivision (3) is unnecessary dupli

cation. To the extent that it makes Rule 9 an exclusive list 

c 

of matters that may be judiCially noticed, it is unnecessary 

since that principle has been more clearly stated in subdivision 

(5) of Revised Rule 9. 

Subdivision (4). This subdivision has been deleted as 

superfluous. The principle is well established that matters of 

law are for the judge, not for the jury; and under Rule 11 any 

matter judicially noticed which would otherwise have been for 

determination by the jury must be accepted as a fact by the jury. 
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c 

c 

c 

RULE 10.5. PROCEDURE WHEN JUDGE UNABIE TO DETEFMINE WHAT FOREIGN LAW IS. 

If the judge is unable to determine what the law of a foreign country 

or a &.oyernmental subdivision of a foreign country is, he may, as the ends 

of justice require, either (al a~ly the law of this State if he can do so 

consisten~ with the Constitution of this ~tate and of the United States 

or (bl dismiss the action or proceeding without prejudi~ 

COMMENT 

This rule restates existing California law as found in 

the last sentence of Code of Civil Procedure Section 1875. 

The rule continues in effect statutory language enacted in 

1957 upon recommendation of the California Law Revision 

Commission. See 3 Cal. Law Revision Comm'n, Rep., Rec. & 

Studies, Recommendation at I-6 (1957). 
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c 

c 

c 

RULE 11. 

NOTING FOR RECORD MATTER JUP~CIALLY NOTICED; INSTRUCTING JURY. 

(1) If a matter judicially noticed is other than [~ae-e~H-law-e~ 

eeHst~~~t~eB-e~-~~l~e-stat~~eB-ef-ta~B-statel one specified in subdivision 

(1) of Rule 9, the judge shall at the earliest practicable time indicate for 

the record the matter which is judicially noticed and the tenor thereof. 

(2) If [tael a matter judicially noticed is one which would otherwise 

have been for dete;:ination by [a-t~~e~-ef-faet-etae~-taaH-~ae-~~age;-ael 
the jury, the judge shall instruct the [tl!'~el!'-ef-tRe"'fae~l jury to ~ccept as a 

fact the matter so noticed. 

COMMENT 

Subdivision (1). This subdivision requires that the judge 

at the earliest practicable time indicate for the record a 

matter which is judicially noted. However, matters of law 

judiCially noticed under subdivision (1) of Rule 9 are not 

included within this requirement. The requirement is imposed 

in order to .provide the parties with an adequate opportunity to 

try their case in view of the fact noticed. In addition, needless 

dispute sometimes results from the failure of the judge to put 

in the record matters which he has judicially noticed. No 

comparable requirement is found in existing California law. 

Subdivision (2). This subdivision makes matters judiCially 

noticed binding on the jury. It makes clear that there is no 

right to introduce evidence disputing the fact as noticed by the 

judge. The subdiviSion is limited to instruction on a matter that 

would otherwise have been for determination by the jury; instruction 
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c: of juries on matters of law is not a matter of evidence and 

c 

c 

is covered by the general provisions of law governing instruction 

of juries. Subdivision (2) states existing law as found in 

Code of Civil Procedure Section 2102. See People v. l>:ayes, 

113 Cal. 618, 624-625 (1896). 
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c RULE 32. JUDICIAL NOTICE IN PROCEEDINGS SUBSEQUENT TO TRIAL. 

(1) The failure or refusal of the judge to take judicial notice of a 

matter, or to instruct the [~~~e~-ef-fa€t] jury with respect to the matter, 

[s~±!] ~ not preclude the-judge from taking ,judicial notice of the 

matter in subsequent proceedings in the action. 

(2) Whether or not judicially noticed by the judge, the reviewing court 

shall judicially notice, in the manner provided by subdivision (2) of Rule 10, 

any matter specified in Rule 9 when the judge was obliged to notice it. The 

<== reviewing court shall judicially notice any matter yroperly judicialLy noticed 

by the judge. In other cases, ~he reviewing court may notice matters speci-

c 

fied in Rule 9 in its discretion and has the same pOlrers as the judge under 

Rule 10.5. 

[t41} (3) Before taking judicial notice undel' this rule of a matter 

specified in subdivision (3) of Rule S, the [A] ju~e 01' [a] reviewing 

a ma'~:;cr not theretofore so noticed in the acticn or proceeding shall 

afford the parties reasonable opportunity to present ~nformation relevant 

to the propriety of taking such judicial notice and to the tenor of the 

matter to be noticed. 
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c COMMENT 

Rule 12 sets forth a separate set of rules for the taking 

of judicial notice in proceedings subsequent to trial and in 

appellate proceedings, 

Subdivision (1). This subdivision provides that the 

failure or even the refusal of a judge to take j~dicial notice 

of a matter at the trial does not bar the trial judge, or 

another trial judge, from taking judicial notice of that matter 

in a subsequent proceeding, such as a motion for a new trial 

or the like. Although no California cases have been found, 

it seems safe to assume that the trial judge has the power 

to take judicial notice of a matter in subsequent proceedings, 

since the appellate court can properly take judicial notice 

c= of any matter of which the trial court could properly take 

judicial notice. See People v. Tossetti, 107 Cal. App. 7, 12 

(1930) • 

c 

Subdivision (2). Subdivision (2) of the revised rule 

requires that a reviewing court take judicial notice of any 

matter which the trial judge was obliged to notice. This means 

that the matters specified in subdivisions (1) and (2) of Rule 9 

must be judicially noticed by the reviewing court even though 

the trial court did not take judicial notice of such matters. 

The matters specified in subdivision (3) of Rule 9 must also 

be judicially noted by the reviewing court if an appropriate 

request was made at the trial level. See Rule 9(4). 

Having taken judicial ~otice of such a matter, the reviewing 

court mayor may not apply it in the particular case on appeal. 
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c 

c 

c 

The effect to be given to matters jud~cial1y noticed on appeal, 

where the question has not been raised below, depends on factors 

that are not evidentiary in character and are not mentioned 

in these rules. For exa~ple, the appellate court is required 

to notice the matters of law mentioned in Rule 9(1); but it 

may apply the doctrine that an error vlhich the appellant has 

"invited" is not reversible error, or the doctrine that points 

not urged in the trial court may not be advanced on appeal, 

and refuse to apply the law to the pending case. But these 

principles do not mean that the appellate court does not take 

judicial notice of the applicable law; they merely mean that 
- --

for reasons of policy governing appellate review, the appellate 

court may refuse to apply the law to the case before it. 

Subdivision (3). Subdivision (3) of the revised rule 

provides the parties with the same procedural protection when 

judicial notice is taken in proceedings subsequent to trial as 

is provided by subdivision (1) of Revised Rule 10. 

Deleted Provisions of URE Rule. Subdivision (2) of the 

URE rule has been deleted as unnecessary. The principle of 

this subdivision is well established by existing case law. See 

extensive annotations to Code of Civil Procedure Section 1875 

in Westis Anno. Calif. Codes and Deeringis Anno. Calif. Codes. 

No comparable provision in included in existing law or in 

other URE rules. 

Subdivision (3) of the URE rules also has been deleted. 

This subdivision is superseded by subdivision (2) of the 

revised rule. 
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AMENDMENTS AND REPEALS OF EXISTING 
STATUTES 

Set forth belm. is a list of existing statutes relating 

to judicial notice that should be revised or repealed in light 

of the Commissionis tentative recommendation concerning Article 

II (Judicial Notice) of the Uniform Rules of Evidence. The 

reason for the suggested revision or repeal is given after 

each section. References in such reasons to the Uniform Rules 

of Evidence are to the Uniform Rules as revised by the 

Commission. 

Code of Civil Procedure 

Section 1875 provides: 

1875. JUDICIAL NOTICE. Courts take judicial 
notice of thefollowing: 

1. The true Signification of all English words 
and phrases; and of all legal expressions; 

2. \'lhatever is established by law; 
3. Public and nrivate official acts of the 

legislative, executive and judicial departments 
of this State and of the United States, and the 
laws of the several states of the United States 
and the interpretation thereof by the highest 
courts of appellate jurisdiction of such states; 

4. The law and statutes of foreign countries 
and of political subdivisions of foreign countries; 
provided, however, that to enable a party to ask 
that judicial notice thereof be-taken, reasonable 
notice shall be given to the other parties to the 
action in the pleadings or otherwise, 

5. The seals of all the courts of this 
State and of the United States; 

6. The acceSsion to office and the official 
signatures and seals of office of the principal 
officers of government in the legislative, execu
tive, and judicial departments of this State and 
of the United States; 

7. The existence, title, national flag, 
and seal of every state or sovereign recognized 
by the executive power of the United States; 

8. The seals of courts of admiralty and 

-30-



. . 

c 

c 

c 

maritime jurisdiction,and of notaries public; 
9. The laws of nature, the measure of time, 

and the geographical divisions and political 
history of the world. 

In all--these cases the court may resort to 
its aid to appropriate books or documents of 
reference. In cases arising under subdivision 4 
of this section, the court may also resort to 
the advice of persons learned in the subject 
matter, which advice, if not received in open 
court, shall be in writing and made a part of 
the record in the action or proceeding. 

Ir--a court is unable to determine what the 
law of a foreign country or a political subdivision 
of a foreign country is, the court may, as the 
ends of justice require, either apply the law 
of this State if it can do so consistently with 
the Constitutions of this State and of the 
United States or dismiss the action without 
prejudice. 

This section should be repealed. Each portion of this 

section is superseded by the portion of the URE indicated below. 

Section 1875 

Portion of subdivision (1) re
lating to "true significa
tion of all English words 
and phrases" 

Portion of subdivision (1) re
lating to "legal expressions" 
and all of subdivision (2) 

Subdivision (3) 

Subdivision (4) 

Subdivision (5) 
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Superseded by paragraph (g) 
of subdivision (3) of Rule 9 

Superseded by subdivision (IT 
of Rule 9 and paragraphs (a), 
(b), (c), (d), (e), and (f) 
of subdivision (3) of Rule 9 

Superseded by subdivision (1) -
and subdivision (3) (a), (c), 
and (d) of Rule 9 

Superseded by subdivision 
(f) and subdivision (4) 
Rule 9 

(J) 
of 

Superseded by subdivision (3) 
(h) of Rule 9 
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c 
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Subdivision (6) 

Subdivision (7) 

Subdivision (8) 

Subdivision (9) 

Penultimate paragraph 

Last paragraph 

Superseded by paragraphs (g) 
and (h) of subdivision (3) 
of Rule 9 

Superseded by paragraph (h) 
of subdivision (3) of Rule 9 

Superseded by subdivision (2) 
and paragraph (g) of subdi
vision (3) of Rule 9 

Superseded by subdivision (2) 
of Rule 10 

Superseded by Rule 10.5 

Section 2102 should be revised to read: 

2102. QUESTIONS OF LAlrl ADDRESSED TO THE COURT 
All questions of law, including the admissibility 
of testimony, the facts preliminary to such admis
sion, and the construction of statutes and other 
writings, and other rules of evidence, are to be 
decided by the cou~t, and all discussions of law 
addressed to it. [WReHevep-~~e-~Rew~eege-eg-~~e 
ee~~-~eT-ey-~a~s-eeeeT-maee-ev~aeRee-eg-a-gae~T 
~ae-eeBPt-~s-~e-aee~ape-s~eH-~Rewleege-~e-t~e-~~fT 
wae-ape-se~Ha-te-aeee~t-~t~J 

The deleted portion of Section 2102 is superseded by sub

division (2) of Rule 11. 
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