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9/13/63 

Memorandum 63-45 

Subject: Study No. 34{L) - Uniform JW.es of Evidence (Article VI. 
Rules 41-45, Extrinsic Policies Affecting Admissibility) 

You have received for consideration at the September meeting a 

tentative recommendation relating to UBE Article VI, Extrinsic Policies 

Affecting Admissibility. Although the Commission did not make 

decisions in regard to several of the rules in this article, the staff 

has prepared the tentative recommendation and made such revisions as 

appeared desirable in the light of the consultaDtls EIndy and the existing 

Cal.ifornia law. This memorandum will indicate which revisions are based 

on Ccmm1ssion action, 

Rule 41. 

The revised rule is based on the actions taken by the Commission at 

the August meeting. 

The staff reCOllllllends that the references to an indictment be deleted 

from the rule. Attached to this memorandum as Exhibit 1 are Penal Code Sec

tions. 9ll.S24.J. 924.2, and 924.3. Th ey awear as they should be amended in the 

light of the actions taken in regard to Rules 41 and 44. Under existing 

Cal.1fornia law the grand 3"uror' 6 oath permits him to disclose the test;l.moIlY 

Of a witness examined before the Grand Jury when he is required to reveal 

it in the-due ccurse of judicial proceedings, but the oath and the related 

laws bind the grand juror to absolute secrecy concerning anything which 

any grand juror may have said or the manner in which any grand juror may 

have voted. Ex;pa.rte Sontag, 64 cal. 525 (1884). The decision in the 

C Sontag case is based in part on the location of the phrase "except when 

required in due course of judicial proceedings" between "will not" and 

"disclose the testimony of any witness". This location, says the court, 
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indicates that the exception applies only to disclosure of the testimony 

of a witness and does not apply to the other matters listed--what a grand 

juror may nave said or the manner in which a grand juror may have voted. 

Section 911 as contained on the Exhibit would be amended to indicate that 

the "except" clause applies to all the matters listed. Sections 924.1 -

924.3 have been amended to indicate that the grand juror is not bound to 

secrecy when testifying in an inquiry as to the validity of an indictment. 

Under existing California law an indictment may be set aside only on 

the grounds specified in Penal Code Section 995, to wit: "where it is not 

found, endorsed, and presented as preseribed in this code" or "that the 

defendant has been indicted without reasonable or probable cause." Prior 

to 1911 indioi:\;ments could be attacked because of the bias of a grand juror. 

People v. Bright,157 Cal. 663 (1910). In 1911 the Penal Code was amended 

to eliminate attacks on indictments on this ground. People v. Kempl.ey, 

205 Cal. 441, 446-448 (1928). The proposed amendments to the Penal Code 

sections in the Exhibit and the proposed inle 41 would create the impLi

cation that the law is being changed. The last sentence of Section 911, 

"I will present no person through malice, hatred or ill will ••• or for 

any reward, or the promise or hope thereof", would provide & groti for 

attack on indictments because not ~'f'ound ••• as prescribed in this code." 

It seems undesirable to create any implication that indictments may be 

attacked for "malice, hatred or ill will" of a grand juror by a rul.e of' 

evidence. The staff suggests, therefore, that the reference to an 

indi c-went be deleted from . B:u le 41 and that the matter of setting aside 

indictments be left to the substantive la'w found in the appropriate sections 

of the Penal Code. 
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Ru.le 42. 

The Commission approved t.Iw New .rersey revision of Rule 42. The New 

Jersey version, however, requires the Judge to declare a mistrial. Existing 

California law permits the juege to order the trial postponed or suspended 

and to take place before another judge in those cases where it would be 

improper for Urn to t~,stify. We have revised Rule 42 to retain the existing 

california lwJ in this regard. 

Rule 43.!. 

The first paragraph of Rule 43 is based on actions taken by the 

Commission at the August meeting. Revisions have been made in it similar 

to those made in Rule 42. 

C At the August meeting the CommiSSion instructed the staff to consider 

c 

Penal Code Secti.,n 1120 so that Rule 43 might be harmonized with its 

provisions. Penal Code Section 1120 requires a trial juror to disclose ';.l! 

open court the fact that he bas personal knowledge respecting a fact in 

controversy in the c",se. ~~-- no r8nals the fact of personal knowledge 

during the retiremenT. of the jury, the jury must return into court. In 

either event, Section 1120 requires the juror to be sworn as a witness 

and examined in the ~resence of the parties. The Section does not make 

clear the purpose for this procedure. It may be to require that all of ~he 

evidence in the case be pr'~sented in open court before both the parties. 

However, it may be -co permit an examinatj.on into the qualifications of the 

juror to continue as a. juror. The annotations under the Section are DOt 

i.l.1.um1nating. 1\0:1C of the cases, however, holds that the examination 

referred to in Section 1120 is for the purpose of giving evidence in the 

cause. Practice, as evidenced by various appellate decisions indicates 
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toot the examination may be for the purpose of permitting the judge to 

determine whether "good cause" exists for the court to order the juror 

discharged under Penal Code Section U23. See People v. Young, 21 cal. 

App.2d 423 (1937). Discharge of a juror and the substitution of an 

a Iternate juror, or the discharge of a jury and the 1mpanelJnent of a new 

jury, under the provisions of Section U23, does not constitute double 

jeopardy. In re Devlin, 139 cal. App.2d 810 (1956). 

In any event,it appears desirable to amend S~ction 1120 to make 

clear that the examination referred to is for the purpose of determining 

the juror's qualifications to continue as a juror. The staff recommends 

that Section 1120 be amended as indicated in the portion of the tentative 

reccmmendation relating to amendments and repeals of existing statutes. 

Rule 46. 

The rules pertaining to character evidence (other than character 

evidence for impeachment purposes) were passed over by the Commission at 

the last meeting. Rule 46 deals with character as an ultimate issue and 

not as circumstantial evidence of same other fact. Its function in the 

Uniform Rules is a little bit difficult to understand. The Uniform law 

Commissioners wrote Rule 7 to wipe out all prior exclusionary rules. 

Apparently, they intended by Rule 7. to wipe out the exclusionary rules 

that had been developed in regard to evidence of character. In the entire 

context of the Uniform Rules, Article VI--EKtrinsic Policies Affecting 

Admissibility--might well have been limited to those rules declaring various 

kinds of relevant evidence inadmissible for reasons of public policy. 

Professor Fa!tkncrr regards this as the function of Article VI. lCRutgers L. 

Rev; 574(1f!56): Hence"Rule. 46 appears redundant' ipc"s11l1lch as it:declalre's ... voo.t 
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Rul", 7 alr"',ady d",clarea;. tho.t "rcleva:u.t evidence. is ..ailmissi ble. " 

Non",th",l",ss, th", staff b",lieves that Rul", 46' is d",sirabl", to make 

clear that th'" judicially-creat",d restrictions on t~ admissibliity of 

evidence to prove character have in fact b",en wip",d out. 

Rul", 46 has b",en draft",d so that it al>Jll.i"'s only w~n character is 

an ultimate issue. Anoth",r approach--perhaps more logical--'WOUld b", to 

provide in Rule 46 that any r",levant evidence is admissible to prove 

character, whether character is an ultimate issue in the cause or whether 

character is being proved as circumstantial ",vidence of conduct. Rules 47, 

48 and 55, then, would restrict the types.ofevid",nce admissible to prove 

character when character is sought to b", used as circumstantial evidence 

of conduct. Similarly, Rules 20-22 'WOUld r",strict the kinds of evidence 

C admissible to prove character for impeachment purposes. 

c 

Anot~r drafting approach would b", to deJ.E!te Rul", 46 entirely in 

reliance upon Rule 7. Rules 47,48 and 55, then, would function as 

exclusionary exceptions to Rule 7 (except that Rule 47 contains an admissi

bility provision that operates as an ",xception to RIll", 45). 

The Commission should consider which approach to the drafting of the 

charact",r evidence rules should be foll~d. ThE! draft of the character 

evid",nce rul",s and the tentative recommendation was made by the staff 

becsus", it follows the fcnoot c£ t~ URE more clos",ly and becaus", ~ 

redundancy makes each separate rule SOllleWhat more understandable. 

The reasons for th", r",drafting of Rule 46 are for tl:B most part in 

the comment. The words "any otherwise admissibl", evidence"have be",n used 

to avoid any implications that Rul", 46 is a limitation on t~ provisions of 

Rul", 7. We do not think that it was intended to be a limitation on Rule 7 
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and we have rewritten the rule to make it clear that it is not. 

So far as the existing law is concerned, the corrment is a fairly 

complete picture. Where the fitness of a parent is the ultimate issue, 

the courts go into specific acts to a considerable extent. The cases 

cited permit opinion evidence to be introduced on the issue of chastity 

where it is an ultimate issue. Reputation has been admitted on the issue 

of chastity and also on the issue of the fitness of a parent where these 

are ultimate issues. Where the issue is unfitness or incompetency uf an 

employee,the cited case and others have held that reputation evidence is 

inadmissible and that specific acts indicating such unfitness or incom

petency are admissible. It may be possible to distinguish the groups of 

cases upon the ground that the cases admitting reputation evidence are 

cases involving "moral" character, whereas the cases excluding such 

evidence, such as the ~ case, are cases involving non-moral character 

traits Euch as skill or competency to perform a particular type of work. 

There seems to be no reason, however, for a different rule in the two 

groups of cases. Therefore, Rule 46 imposes no limitations on the kinds 

of evidence admiSSible to prove character when it is an ultimate issue. 

Rules 4."{. 48 and 55. 

Rules 47, 48 and 55 pertain to character evidence which is offered 

as circumstantial evidence of conduct. At the August meeting, the 

Commission could not decide whether character evidence should be admissible 

at all on the issue of conduct or if it is, what kinds of evidence should 

be admissible to prcve character. The Commission requested the staff to 

submit a report on the subject. 
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Concerning the relevancy of character evidence to prove conduct, 

Wigmore states: 

In point of human nature in daily experience, this 
[the relevancy of character to prove conduct] is not to 
be doubted. The character or disposition--i.e. a fixed 
trait or the sum of traits;. -of the person -;:;e-deal with 
is in daily life always more or less considered by us 
in estimating the probabiltty of his future conduct. In 
point of legal theory and practice, the case is no 
different. A defendant is allowed to invoke his own 
good character to aid in the demonstration of his inno
cence; and the prosecution is allowed to use the opposite 
fact for the opposit!l purpose. The Courts have made it 
clear that a defendant's character is regarded as con
stantly having probative value on that question •••• 
[1 Higmore (3rd edit. 1940) 450. J 

Of course, character evidence is circumstantial evidence. Moreover, 

it is weak circumstantial evidence. Hence, where certain kinds of 

evidence of character are apt to cause an undue confusion of issues, 

prejudice, or necessitate undue consumption of time, the courts have 

excluded the evidence. Certain fixed rules have been developed for deter-

mining when such evidence is inadmissible. Thus Code of Civil Procedure 

section 2053 provides that evidence of the good character of a party is not 

admissible in a civil action. Evidence of the bad character of a 

criminal defendant is inadmissible unless he has introduced evidence of 

his good character. But in the absence of countervailing policies such as 

those just mentioned, it seems to be universally conceded that character 

evidence is admiSSible to prove conduct. 

cases can be readily imagined where such evidence would be ext:ranely 

helpful in resolving conflicting stories. For example, if each party to an 

assault case contends that the other was the aggressor and that he was 

C merely defending himself, it would be helpful to know that one of the 
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parties has a violent nature and is constantly piCking fights and is a 

notorious lic.r besides} while the other is peace-loving, la,r-abiding and 

scrupulously honest. 

The existing law relating to character as evidence of conduct is 

indicated in the comments to Rules 47} 48 and 55. The revisions of these 

rules are also explained in the comments. 

Rules 49-51. 

These rules were approved at the Allgust meeting. 

Rule 52. 

The Oommission directed the staff to redraft Rule 52 to provide that 

an offer of compromise is inadmissible to prove culpabIlity unless 

accompanied by an express admission of some sort. The Commission also 

C directed the staff to delete the phrase "in compromise or from humanitarian 

motives". 

c 

The rule has been revised to express the existing law as stated by the 

Supreme Court in People v. Forster, 58 Cal.2d 257 (1962). Wigmore is 

quoted with approval in the opinion as follows: 

Whether an offer to settle a claim by a partial or complete 
payment,amounts to an admission of the truth of the facts 
on which the claim is based,and is therefore receivable 
in evidenceo •• is a simple one in its principle, though 
elusive and indefinite in its application; it is merely 
this} that a concession which is hypothetical or conditional 
only can never be interpreted as an assertion representing 
the party's a·ctual belief, and therefore cannot he an 
admission; and, conversely, an unconditional assertion is 
receivable, without any regard to the circumstances which 
accompany it. [58 Cal.2d at 264.1 

He think that the revised rule expresses the idea that admissions are 

admissible despite the offer in compromise rule better than would language 

indicating that an offer. in compromise is 1La~ssiblo ~e6s ecccrpnnied by 
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an express admission. The latter language would indicate that an offer in 

compromise is admissible to prove culpability when it is accompanied by an 

express admission. Thus, if during the course of compromise negotiations, 

a party admitted some incidental fact--such as the fact of injury, the 

amount of damage, etc.--the offer in compromise would be admissible on the 

issue of liability. The language used in the revised rule avoids this 

danger. 

Subdivision 2 has been placed in the rule upon the recommendation of 

the Commission. It is based on the l~ge of the New Jersey recommendation, 

but the language in the revised rule refers to the alleged crime as well as 

to a lesser crime while the New Jersey- rule refers only to a lesser crime. 

Rules 53 and 54. 

These rules were approved at the August meeting. 

Adjustments and-repecls of existing statutes. 

Most of the statutes identified by Professor Chadbourn as superseded in 

whole or in part by Article VI are contained in the tentative recommendation. 

There are, however, a few other statutes which should be considered by the 

Commission. 

Code of Civil Procedure Section 1868 provides as follows: 

1868. Evidence must correspond with the substance of the 
material allegations and be relevant to the question. in 
dispute. Oollateral questions must therefore be avoided. 
It is, however, within the discretion of the court to 
permit inquiry into collateral fact when such fact is 
directly connected with the question in dispute, and is 
essential to its proper determination, or when it affects 
the credibility of a witness. 

Professor Chad~suggests that this statute is superfluous because 

C of Rule 45. The staff did not suggest its repeal because it seems to 
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contO-in provisions more closely related to Rule 7. 

Code of Civil Procedure Section 2044 provides: 

The court must exercise a reasonable control over the 
mode of interrogation, so as to make it as rapid, as 
distinct, as little annoying to the witness, and as 
effective for the extraction of the truth, as may be; 
but subject to this rule, the parties may put such 
pertinent and Xe'g"a]. questions as they see fit. The 
court, however, may stop the production of further 
evidence upcn any pcrticula.r point when the evidence 
upon it is already so full as to preclude reasonable 
doubt. 

In the study on Rule 45 Professor Cha.dbourn,~ntified this rule as 

granting the judge a discretion similar to that granted by Rule 45. The 

staff did not suggest its repcal because it contains other provisions 

relating to the judge's control over the introduction of evidence. 

Code of Civil Procedure Section 997 provides a procedure whereby a 

defendant may offer to allow judgment to be taken against him. If the 

plaintiff does Dot accept, but fails to recover a more favorable judgment 

than that offered by the defendant, the plaintiff can recover no costs. 

Penal Code Sections 1192.1-1192.4 provide a procedure whereby a defendant 

may offer to plead to a lesser degree of the crime charged. If the plea 

is not accepted, Section 1192.4 provides that the plea is de~d'Vitb.dra.wn 

and that evidence of the withdrawn plea is inadmissible in any proceeding 

of any nature. 

The evidentiary portions of these statutes will ce supcrllede,d by Rules 52 

and 53; however, the staff has not recommended o.mmdment of the sections 

because the evidentiary portions of the statutes appear to be integral parts 

of the procedures specified. 
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In the tentative recommendation, it is suggested that Section 657 

of the Code of Civil Procedure be amended. Consideration should be 

given to revising subdivision 2 of Section 657 as set out on page 30 

of the tentative recommendation to read: "2. Misconduct of the jury." 

Respectfully submitted, 

Joseph.B. ·Harvey 
Assistan·G Executive Secretary 

c 

c 
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Memo. 63-45 

EXHIBIT I 

Pennl Code 

911. The following oath shall be taken by each member of t:~e grand 

jury: "I will suppcrt the Constitution of the United States and of the Sbte 

of Cnlifo;:nia, and nll laws mnie in pursuance thereof and in conformity 

the;:ewi th, ,·,ill diligently inquire into, nnd tr Je pre sentment mnke, of 111I 

public offenses ngainst the people of this State, committed or triable 

within this c~Jnty, of which the grnnd jury shall have or can obto.in legnl 

evidence. I will keep my o;m counsel, and that of my fello'" grand juro,,"s 

and of the government, and [w~±±-Ret), except when required ~n due cOurse 

of judicial proceedings, will not disclose the testimony of ~ny witness 

examined before the gro.nd jury, nOr anything which I or any other grand 

juror mny have said, nor the ~anner in which I or any other grand juror m~y 

have voted on any matter before the grand jury. I will present no person 

through malice, hatred or ill will, nor leave any unpresented through fenr, 

favor, or affection, or for any re"ard, or the promise or hor:e thereof; bilt 

in nIL my presentments I will present the truth, the whole truth, nnd notting 

but the truth, according to the best of my skill nnd understo.nding, so help 

me God." 

924.1. Every gro.nd juror "ho, except ,,,hen required [",,-a-€9,,'Ct) in due 

course of judicinl proceedings, wilfully discloses nny evidence adduced 

before the grand jury, or anything vhich he himself or any other member of 

the grand jury has said, or in what ll".o.nner he or any other grand juror has 

voted on 0. matter before them, is guilty of n misdemeanor. 
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924.2. Each grand juror, except when testifying in an inquiry by a court 

as to the yalidity of an indictment, shall keep secret wbutever he himself 

or any other grand juror has said, or in wL2.t manner Le or ar;y other grard 

juror has voted on a matter before tnem. ~'~ny court mny reQuire a grand 

juror to disclose the testirony of a ",i tness ~before the grcmd jury, for the 

purpose of c:.scert3.ining whether it is consistent with thai~ given by the 

",itcless before the court, or to disclose the testimony given before t'1e gr2.nd 

jury by any person, upon a cl:2.rge sgainst such person for perjury in giving 

Lis testimony or upon trial therefor. 

924.3. A gr2.ni juror canno~t be questioned for 2.nything he may say Or 

any vote he may give in the grand jury relative to a IT.atter legally pending 

before the jury, except for a perjury of ·which he may have been guilty in 

making an accusation or giving testimony to his fellow jurors, or except in 

an inquiry by s court ss to the validity of an indictment. 
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LETTER OF TRIINSMITI'AL 

To His Excellency Edmund G. Brown 
Governor of California 
and to the Legislature of C~lifornia 

The California Law Revision Commission was authorized by Resolution 
Chapter 42 of the Statutes of 1956 to make a study "to determine whether 
the law of evidence should be revised to confo~ to the Uniform Rules of 
Evidence drafted by the National Conference of Commissioners on Uniform 
State Laws and approved by it at its 1953 annual conference." 

The Commission herewith submits a preliminary report containing its 
tentative recommendation concerning Article VI (Extrinsic Policies Affect
ing Admissibility) of the Uniform Rules of Evidence and the research study 
relating thereto prepared by its research consultant, Professor James H. 
Chadbourn, formerly of the U.C.L.A. Law School, now of the Harvard Law 
SchooL Only the tentative recommendJ.tion (as distinguished from the 
research study) expresses the views of the Co:mm;ission. 

This report is one in a series of reports being prepared by the 
COmmission, each report covering a different article of the Uniform 
Rules of Evidence. 

In preparing this report the Commission considered the views of a 
Special Committee of the State Bar appointed to study the Uniform Rules 
of Evidence. 

This preliminary report is submitted at this time so that interested 
persons will have an opportunity to study the tentative recommendation 
and give the Commission the benefit of the:ir cOJD!l]ents and criticisms,' 
These comments and criticisms will be considered by the Commission in 
formulating its final recommendation. Communic:a.tions should be addressed 
to the California Law Revision Commission, School of Law, Stanford 
University,. Stanford, California. 

Respectfully submitted, 

HERMAN F. BELVIN, Chairman 

January 1964 
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TENTATIVE RECOMMENDATION OF TIlE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

THE UNIFORM RUIES OF EVIDENCE 

Article VI. Extrinsic Policies Affecting Admissibility 

The Uniform Rules of Evidence (hereinafter sometimes designated as 

"URE") were :promulgated by the National Conference of Commissioners on 
1 

Uniform State Laws in 1953. In 1956 the Legislature authorized and 

directed the Law Revision Commission to make a study to determine whether 

the Uniform Rules of Evidence should be enacted in this State. 

The tentative recommendation of the Commission on Article VI of the 

Uniform Rules of Evidence (Extrinsic Policies Affecting Admissibility), 

consisting of Rules 41 through 55, is set forth herein. 

UIlE Rule 7 abolishes all disqualifications of witnesses and other 

exclusionary rules of evidence exce:pt to the extent that such disqua1i-

fications and exclusionary rules a.re provided in the URE. Some URE rules 

exclude evidence on the ground that it is unreliable--for example, 

Rules 62 through 66 exclude unreliable hearsay, and Rules 68 through 72 

exclude documentary evidence if it is not :pro:perly authenticated or if the::oe 

is better evidence available. Other rules, however, exclude evidence 

for reasons of :public policy even though the evidence is relevant and 

reliable. Such rules are those of :privilege, which exclude evidence in 

order to :protect certain relationshi:ps or rights deemed important in the 

law. Arti~le VI of the UIlE contains another group of rules that deals with 

questions of admissib11ity or inadmissibility of evidence for reasons of 

1A pamphlet containing the Uniform.Bules of ~dence may be obtained from 
the Rational C'onfu-rence of ciJmm1ssioIiers on Uniform State Laws, 1155 . 
East Sixtiei;h Street, Chicago 37, Illinois.. The :pri'ce of the :pamphlet 

is thirty cents. The Law Revision 'C6IIiiis'Sion does not have co-oies of tl;.is 
pamphlet available for distribution. -
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public policy. 

Most of the rules in Article VI are exclusionary rules, Rules 41-45, 

47-48, and 51-55. These rules provide exceptions to the general proposi-

tion stated in Rule 7 that all relevant evidence is admissible and all 

persons are competent witnesses. A few of the rules in this article--Rules 

46, 49 and 50--provide for the admissibility of evidence. As Rule 7 

provides that all releVl!.ll.t evidence is admissible, these rule s are 

apparently intended to prevent courts from disregarding Rule 7 and holding 

the evidence . mentioned in these rules inadmissible for reasons of public 

pOlicy not appearing in the UBE. 

The Commission tentatively recommends that UBE Rules 41-55, revised 
2 

as he:re:lmfter indicated, be enacted as the law in California. The rules 

as revised will codi~ some California law. They will eliminate some 

anoItlllous provisions of existing California law, and they will generally 

improve the law of evid&~ce ·in "CaJ.:l.fornia. 

In the material which follows, the text of each rule proposed by the 

Commissioners on Uniform State Laws is set forth and the amendments 

tentatively recommended by the Commission are shown in strikeout and 

italics. Each rule is followed by a comment setting forth the major 

conside~tions that influenced those recommenaations of the Commission 

suggesting important subst(l,l!tive changes in the rule or in the corres-

ponding California law. 

2The final recomnendation of the Commission will indicate the e:ppropriate 
Code Section numbers to be assigned to the rules as revised by the 
Ccz::z:tission. 
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For a detailed analysis of the UR[e'·l'1il.es relating to privileges Wid the 

related California :law, .·see the .; research study beginning on page 00(;. 

Thi~ s'Cudy was prepared by the Comm.ission's research consultant, Professor 

James H. Chadbourn, formerly of the U.C.L.A. Law School and now of the 

Harvard Law School. 

c 

c 
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RULE 41. EVIDENCE TO TEST A VERDICT OR INDICTMENT 

Upon an inquiry as to the ~lidity of a verdict or an indictment~ 

evidence otherwise admissible maybe received as to statements made, or 

conduct, conditions or events occurring, either within or without the 

jury room, of such a character as is likely to have improperly influenced 

the verdict or indictment. No evidence [6kaU~l!e-!'e@e!ve.:tJ. is·' a.dmissible 

to show the effect of [say) ~ statement, conduct, event or condition 

upon [~ke-B!aa-8f) a juror [as) either in influencing him to assent to 

or dissent from the verdict or indictment or concerning the mental processes 

by which it was determined. 

CCIlMEN'I" 

Rule 41 expresses existing California law which permits evidence to be 

received of misconduct by a trial jury and forbids the reception of 

evidence ~s to the effect of such misconduct on the j~rors' minds. 

people v. Stokes, 103 Cal. 193, 196-97 (1894) •. 

The rule has been revised, but it has not been changed in substance. 

The language added by the revision is technically unnecessary because 

Rule 7 provides that all relevant evidence is admissible. The revision 

makes clear, however, that the rule excludes only evidence of the effect 

of various occurrences on a juror's mind; it does not exclude evidence 

of the fact of such occurrences. 

Rule 41 
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RULE 42. TESTIMONY BY THTI: JUDGE. 

Against the objec-eion of a party, the juclge presiding at the trial may 

not testify in that trial as a witness. If the judge finds that his testi

mony would be of inJportance, he shall order the trial to be postponed or 

suspended and to take place before another judge. 

COI-1MENT 

Under existing California law, a "judGe may be called as a witness, but 

the judge may in his discret,ion order the "trial postponed or suspended and 

to take place before another judge. Code Civ. Froc. § 1883. Rule 42, 

on the other hand, prohibits a judge from testifying if a party objects. 

Rule 42 is based on the fact that examination and cross-examination of 

C a judge-witness may be embarrassing and prejudicial to a party. By testify

ing as a witness for one party, a judge appears in a partisan attitude before 

the jury. Objections to his testimony must be ruled on by the witness him

self. The extent of cross-examination may be limited by the fear of appear

ing to attack the judge personally. A party might be embarrassed to intro

duce impeaching evidence. For these and similar reasons, the Commission 

recommends the approval of Rule 42. 

c 

The second sentence has been added to cont.inue the existing California 

procedure in those cases ,"There the judge is called but cannot testify; hOlT

ever, under the existing law the judge acts in his discretion, under the 

revised rule the judge is required to order the continuance if he finds that 

his testimony would be of inJportance. 

Rule 42 
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nUL· 43. TEBrIMONY BY A JUROR. 

A member of a jury [Bwel!'B-e.B.e.-eB!1'8l!leUee.-u-"l1e-"p3,al-e~l trying 

an action, may not testify in that trial as a witness. If the judge finds 

that the juror's te'stimony would be of importance, he shall order the 

trial to be postponed or suspended and to take place before another jury. 

This rule does not prohibit a juror from testifying as to matters 

covered ?y Rule 41 or as provided in Section 1120 of the Penal Code, 

COI·JMENT 

Firs'l; paragraph. Under existing California lav, a juror may be 

called as a witness, but the judge in his discretion may order the trial 

postponed or suspended and to take place before another jury. Code Civ. 

Froc. § 1883. Rule 43, however, prohibits a juror from testifying at all. 

Unlike Rule 42, which prohibits a judge from testifying only if a 

parcy objects, Rule 43 prohibits testimony by a juror even though no 

objection is made. A juror-witness is in anomalous position. He (as juror) 

is required to weigh his own testimony (as Witness) 1r1th complete impartiality. 

~1ifestly, this is impossible. The adverse party, too, is placed in an 

embarrassing position. He cannot cross-examine in such a manner as to 

anO~agonize the juror. He cannot impeach for fear of antagonizing the juro::-. 

If he objects to the juror appearing as a witness, 'ehe juror may regard 

the objection as a personal reflection upon his character and veracity. 

For these reasons, the Commission recommends Rule ~J 'Jhich prohibits a 

juror from testifying even though no objection is made. 

The second sentence of the first paragraph has been added to preserve 

the existing California practice of continuing the case for trial before 

Rule 43 -6-
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another jury when it is necessary for a juror to testify and it would be 

improper to permit him to do so. Cf. Code Civ. Proc. § 1883. 

Second paragraph. The second paragraph has been added to make clear 

that this rule does not prohibit a juror from testifying as to the occurrence 

of events likely to have improperly influenced a verdict. Therefore,under 

Rule 7, which provides that all persons are competent to testify, a juror 

is competent to testify as to the matters specified in Rule 41. 

This paragraph together with Rule 7 will change the existing California 

law. liRE Rule 44, which would have preserved existing California law in 

this regard, has been disapproved by the Commission. Under existing 

California law, a juror is incompetent to give evidence as to matters tP.at 

mi~ht impeach his verdict. Siemsen v. Oakland etc. Ry., 134 Cal. 494 (1901). 

He is competent, however, to give evidence that no misconduct was committed 

by the jury after evidence has been given that there \las misconduct. 

People v. Deegnan, 88 Cal. 602 (1891). B,y statute, a juror may give 

evidence ~. affidavit that a verdict was determined by chance. Code Civ. 

Proe. § 657. And the courts have held that an affidavit of a juror may be 

used to prove that another juror had personal kn01dedge of the case when such 

knoll1edge was denied on the voir dire examination. Hilliams v. Bridges, 

140 Cal. App_ 537 (1934). 

No reason is apparent for permitting a juror to give evidence of 

certain kinds of misconduct and prohibiting him franl giving evidence 

concerning others. A juror is the person most apt to know 'lhether misconduct 

has occurred. Not to hear evidence as to misc~~duet from the jurors 

themselves may at times conceal the only evidence of misconduct that exis·os. 

The existing rule is a temptation to eavesdropping and similar undesirable 
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practice~ as the only admissible evidence of misconduct in the jury room 

must come from those not authorized to be there. 

The existing rule is based on an ancient CQDDnon la" precedent. Vaise 'i. 

Dela1,-al, 1 T.R. 11 (1785). The reason given for the rule in that case--tha"c 

the jurors should not be permitted to give evidence of their own crime of 

misconduct--is no longer apposite. The rule is nov based on a fear that 

juries >Till be tampered with and their verdicts imperiled. Saltzman v. 

Sunset Tel. & Tel. Co., 125 Cal. 501, 505 (1899). But the peril to the 

verdict flows from the substantive rule permitting verdicts to be set aside 

for misconduct, not from the source of the evidence. If verdicts may be set 

aside for jury misconduct, it is absurd to deny access to the most reliable 

evic1ence of such misconduct. See criticism of existing rule in 8 lHgmore, 

Evidence (McNaughton rev. 1961) 697-701. Experience vi th the exception -00 -:he 

existing rule that permits jurors to impeach verdicts made by chance or by 

jurors who answer falsely on voir dire indicates that fears of jury ta.mpcr~'~ 

are unrealistic. Therefore, the Commission recommends that the rule 

forbidding a juror to give evidence of misconduct of the jury be repudiated. 

Penal Code Section 1120 requires a juror who discovers that he has 

personal knowledge of the case being tried before him to declare that fact. 

The section requires the juror to be sworn as a witness and examined in the 

presence of the parties. Rule 43 has been revised to retain this method fer 

determining whether a juror is qualified to continue to sit as a juror in 

the case. 

Rule 43 
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RULE 44. TESTIMONY OF JURORS NOT LIMITED EXCEPT BY THESE RULES. 

[~ae8e-F~e8-8kall-Bet-3e-eeB8tFHea-te-~a1-eHem~t-a-6~ep-fpem-testi~~~-tl 

as-a-w~tBessr-~f-tae-lav-ef-tae-8tate-~epmit8r-te-eeBait~eB8-eF-eeeHFFeBee8 

e~tHep-witaiB-ep-8Hts!ae-8f-tae-d~jI-Feem-aav!ag-a-meteF!el-eeeFiag-ea-ta9 

val~a!t~-ef-tse-vepa!et-ep-tae-!BQ!etmeBt;-exee~t-a8-eH~Fe881~-limiteQ-sy 

R~e-41t-{Bj-exempt-8-gPaaa-6HFep-fF8m-testifyiag-te-te8tim8ay-eF-8tateE9ats 

ef-a-~eP6eR-a~~eeFiag-Befepe-tae-gPaBa-dHFY;-VAePe-8HeR-testime~-ep 

8tatemeBt6-eFe-tse-sH3deet-ef-lawf~-!B~Hi~-ia-tBe-aet!eB-iB-VBieB-tRe-~,~ep 

~s-eallea-te-teBtifY~l 

COMMENT 

URE Rule 44 is in the Uniform Rules of Evidence to make clear that RU:e 

43 does not prohibit a juror from testifying as to misconduct of the jury 

"if the law of the state permits". The COIDIllission has revised Rule 43 to 

make clear that a juror may so testify. Hence, Rule 44 is no longer necessary 

and is disapproved. See comment to Rule 43. 

Rule 44 
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RUL.-; 45. DISCREl'ION OF JUDGE TO EXCLUDE ADMISSIBLE INIDENCE. 
by statute 

Except as [:Mr .... M.ee~Jotheruise provided/. the judge may in his 

discretion exclude evidence if he finds that its probative value is 

substantially outweighed by the risk that its admission will (a) necessitate 

undue consumption of time!y)Or(b) create substantial danger of undue prejudice 

or of confusing the issues or of misleading the jury [;-8P-t6~-~a~ply-ep.a 

~Rat-s~6a-ev~aeR6e-we~a-8e-effepeaJ. 

cmnlENT 

Rule 45 expresses a rule recognized by statute and in several California 

decisions. See Code Civ. Proc. §§ 1868, 2044; Moody v. Peirano, 4 Cal. AP:9. 

411, 418 (1906) ("a wide discretion is left to the trial judge in determinip..g 

whether [evidence] is admissible or not"); Adkins v. Brett, 184 Cal. 252, 258 

(1920) ("The matter is largely one of discretion on the part of the trial 

jUd(lc") . 

The last clause has been deleted from the rule because surprise should 

not be a ground of inadmissibility. Surprise too frequently is the essent~al 

tool for uncovering the truth. The trial judge may protect a party from any 

unfairness by granting a continuance. Code Civ. Proc. § 595. 

Rule 45 
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RULE 46. CHARACTER AS ULTIMATE ISSUE: MANNER OF PROOF. 

[WBeIi-a-peFseBlS-eRaFae"\;ep-ep-a-tpait-ef-sis-esaraetep-is-iB-isSliey-g 

EBy-ee-l'Fe¥e4-ey] Any otherwise admissible evidence, including testimony 

in '~he form of opinion, evidence of reputation, [er] and evidence of specific 

instances of a person's conduct, is admissible when offered to prove such 

person's character or a trait of his character and not to prove any fact 

other than such character or trait of character. [slie6eet7-Rswe¥ery-te-"\;se 

liB;j,tat;j,eBs-ef-Rliles-4T-aaa-~71 

cm·n-IENT 

Rule 46 is technically unnecessary. URE Rule 7 declares that all relevant 

evi~ence is admissible. Hence, all of the evidence declared to be admissible 

by Rule 46 would be admissible any>lay under the general provisions of Rule 7. 

Rule 46 is included in the revised rules, however, to forestall the argument 

that Rule 7 has not removed all judicially created restrictions on the forms 

of evidence that may be used to prove character or a trait of character 

when that character or character trait is an ultimate fact to be proved and 

not merely circumstantial evidence of conduct in conformity therewith. 

The rule has been revised to make clear that it deals with evidence that 

is offered to prove a person's character or character trait only and not to 

prove character as circumstantial evidence of some other fact. The URE 

language, "in issue", did not make this limitation sufficiently clear. Th::'u 

revision has eliminated the need for the cross-reference to Rules 47 and 48, 

for those rules are concerned only with character as circumstantial evidence 

of conduct. The phrase "may be proved by" has been replaced by the words 

"is admissible" to avoid any implication that a person's burden of proof' is 

Rule 46 
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necessarily discharged by the intrb~uction of any of the evidence described 

in the rule. 

The revised rule seems to be Generally consistent with existing 

California law; although the existing law is uncertain in some respects. 

Cases involving character as an ultimate issue may be found admitting opinion 

evidence (Feople v. Samonset, 97 Cal. 448, 450 (1893); People v. Wade, 

118 Cal. 672 (1897)), reputation evidence (People v. Samonset, su~ra; 

Estate of Akers, 184 Cal. 514, 519-20 (1920)), and evidence of specific acts 

(Guardianship of Wisdom, 146 Cal. ~pp.2d·635 (1956); Currin v. Currin, 125 

Cal. App.2d 644 (1954); Guardianship of Casad, 106 Cal. ~pp.2d 134 (1951)). 

Ho\mver, cases may also be found excluding some kinds of evidence where 

particular traits are involved. For example, cases involving the unfitness 

or incompetency of an employee indicate that evidence ·Qt'·"SImt:ifig,actii ':l:Bi_ . '. 
admissible andevideru::e of I'epUtIli:td.~n::m 1lOtcr t:o. prove ..such·,tUlfi ~ . .<l.r 

itlcompetenc:\f •. ;Swr V. ;toll AngelesC; &-.'.E •. ISr., 108 Cal. 129 (1895). 

The revised rule will eliminate the uncertainties in existing law and 

assure the admissibility of any evidence that is relevant to prove what the 

character in issue actually is. 

Rule 46 

-12-



c 

c 

c· 

RULE 47. CHARACTER TRAIT AS PRCOF OF CONDUCT. 

Subject to Rule~ 48 and 55, [waeB-a-tpa~tJ any othen{ise admissible 

evidence of a person's character or a trait of his character is [pelevaBt-a~ 

tel'l<i.i,BgJ admissible when offered to prove his conduct on a specified occasion, 

[s"ea-tpait-eay-Be-pP9ve<i.-3.B-tae-saae-eaBBe:-as-pP9V;i,<i.e<i.-By-R~e-4&;J except 

that [taj -e-,,;i,aeBee - e~ - 8pe e3.~~e -3.B8taBeeS -e~ -eeB8.li.et -etasp -t Baa. -ev;i,<i.eBee - ef 

eSB¥;i,et3.ea-s~-a-epime-wa3.ea-teB8.S-te-ppeve-tae-tpai,t-te-ee-Baa-sEall-Be 

3.aaes;i,ss;i,ele7-aBa-tBj] in a criminal action or proceeding evidence of th~ 

defendant's character or a trait of [aB-aee\i.Bs<i.ls I his character [as-teB<i.;i,ag-te 

~P9¥s-a~s-g\i.!i.lt-ep-;i,BBeeeBee-e~-tp~-e~eBBe-eBaPgeaTl ~ 

[t3.1J (1) ~lay not be excluded by the judge under Rule 45 if offered by 

tnc [aee"sea] defendant to pr~,e his innocence [T-aBa] ~ 

[f;i,~+l (2) Is inadmissible if offered by the prosecution to prove [p~61 

the defendant's guilt [1-eay-Be-aes;i,ttea-eBly-~ter-tae-aee\i.Beal unless the 

defendant has previously introduced evidence of his [gee<l.] character to prove 

his innocence. 

CO~[·IENT 

Character evidence to prove conduct generally. Rules 47, 48 and 55 are 

concerned with character evidence as circumstantial evidence of conduct. 

AL;hough they recognize the relevancy of a person's character--propensity or 

disposition to engage in a certain type of conduct--to prove conduct in 

conformity with that character, they also recognize that such evidence is 

weak at best and may be highly prejudicial. Hence, these rules place 

substantial restrictions on the use of character evidence to prove conduct. 

Kinds of character evidence admissible. Subject to certain restrictions, 

UR3 ?'ule 47 permits opinion evidence, reputation and crimes for which a 

lW.e 47 
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person ilas beE'n convicted to be used as evidence of character '.hen such 

character is relevant on the issue of a person's conduct. Under exis-~~ng 

lav, the admissibility of the various kinds of character evidence depends 

on ohe kind of case involved and the character trait sought to be proved. 

Reputation evidence is the ordinary means sanctioned by the cases for 

pro-ling character as circumstantial evidence of conduct. People v. Stewaz:!, 

28 Cal. 395 (1865). Rule 47, therefore, will not change the law insofar as 

reputation evidence is concerned. 

Apparently opinion evidence is inadmissible generally. People v. Spigno, 

156 Cal. App.2d 279 (1957). But there is recent authority for the admission 

of an expert psychiatric opinion that the defendant ,ras not a sexual psycho)ath 

and hence unlikely to have violated Penal Code Section 288. People v. Jone'"!., 

42 Cal.2d 219 (1954). Rule 47 makes opinion evidence admissible. In this 

respect, Rule 47 declares the better rule. The opinions of those whose 

personal intimacy with a Derson gives them a first hand knowledge of that 

person's character are a far more reliable indication of that character than 

is reputation, which is little more than accumulated he~say. Cf. 7 

~iGmore, Evidence (3d ed. 1940) § 1986, PI'. 165-172. The danger of 

collateral issues seems no greater "Ghan th8.t inherent in reputation evidence. 

Abandonment of the existing rule, "hich excludes the most reliable form of 

character evidence and admits the least reliable, and the approval of the 

provision of Rule 47 admitting opinion evidence is, therefore, recommended. 

Under URE Rule 47, evidence of specific acts to show character is 

inalimissible unless the evidence consists of convictions of crime. Under 

existing law, the admissibiJ.ity of specific acts depends upon the nature of 

Rule 47 
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the conduct sought to be proved. It is well settled that in a rape case, the 

defendant !nay show the unchaste character of the prosecutrix with evidence 

of prior voluntary intercourse in order to indicate the unlikelihood of 

resistance on the occasion in question. People v. Battilana, 52 Cal. App.2d 

685 (1942); Valencia v. Milliken, 31 Cal. App. 533 (1916) (civil action for 

rape). On the other hand, in a homicide or assault case ,{here the defense 

is self defense, evidence of specific acts of violence by the victim is 

inadmissible to prove his violent nature (and, hence, that the victim was 

the aggressor) unless the prior acts were directed against the defendant 

himself' . People v. Soules, 41 Cal. App. 2d 298 (1940); People v. Yokum, 

145 Cal. App.2d 245 (1956). Yet it has been held that evidence of specific 

ac"i;s of violence by the defendant in an assault prosecution is admissible to 

prove his guilt after the defendant has opened the question by introducing 

evidence of his good character. People v. Hughes, 123 Cal. App.2d 767 (l95h). 

:There evidence of specific acts is excluded, the exclusion is because 

of the possibility of prejudice, undue confusion of the issues with collateral 

matters, unfair surprise, etc. The URE rule limits the collateral issues 

by restricting the evidence of specific acts to criminal convictions. 

Because the probative value of specific acts will vary considerably from 

case to case, Rule 47 has been revised to eliminate its fixed rule excludin8 

evidence of specifiq acts other than crimL~al convictions. Thus, Rule 47 

has been revised to reflect the California law as developed in the rape cases. 

Under the revised rule, evidence of specific acts is admissible to prove 

character as circumstantial evidence of conduct even though no crime or 

conviction is involved. The exclusion of such evidence is better left to 

Rule 47 
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the cJ.iscretion of the trial judge under Rule 45. The trial judge has 

adequate power under that rule to curb inquiry into collateral matters, and 

he has power to pro"t;ect a party from unfair surprise by continuing the case 

so that the party may have an opportunity to meet the evidence against him. 

Cases in which character e'ridence may be used to prove conduct. Rule 47 

places no limit on the use of cr~acter evidence to pr~/e conduct in civil 

cases. Under existing law, however, evidence of good character is inadmissible 

in a civil case unl.ess that character has been attacked. Code Civ. Froc. 

§ 2053. It is difficult to understand why the fear of collateral issues 

should preclude such evidence in civil cases when there is no similar 

restriction in criminal cases. The only possible distinction is that cri!:l:l."a2 

cases are deemed more important; but this manifestly is not so. A defendan":; 

in a civil assault case will often have more at stake in the litigation t~an 

a defendant in a criminal assault case; yet his peaceable character is 

inadmissible in the civil case to show his innocence while it is admissible 

for that purpose in the criminal case. Similarly, a defendant in a civil 

case involving a cr~ge of sexual misconduct often has more at stake than a 

defendant being tried in a criminal case for the same conduct; yet, in the 

civil case his character cannot be considered as evidence of his innocence 

while in the criminal case it can. Rule 47 will eliminate this restricticn 

on the use of character evidence in civil cases. As the distinction in 

existing law between civil and cricinal cases is based on no ascertainable 

policy, approval of Rule 47 is recommended in this regard. 

Under existing law, a defendant in a criminal case may introduce 

evidence of his good character to show his innocence. People v. Stewart, 
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2B Cal. 395 (1865). Suhdi.yisicn (1) of the rev:;'scd rule assures the 

defen.dant that bis right to introduce such evideuce may not be impaired c·.'1I'."1' 

the judge's discretionary authority to exclude evidence under Rule 45. 

Subdivision (2) of the revised rule declares the existing California 

lav that the prosecution ma.y not introduce character evidence to sh()';{ the 

defendant's propensit.y to commH the kind of crime charged unless the 

deferrlant :~aB firs;:; in+;roduced character evidence to prove his innocence. 

~",)ple v, McKelvey. 85 Cal. ApI'. 769 (1927)· 
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RULE 48. CHARACTER TRAIT FOR CARE OR SKILL--INADIvITSSIBLE TO PROVE QUALITY 

OF CONDUCT. 

Evidence of a trait of a ,person's character with respect to care or 

skill is inadmissible as tending to prove the quality of his conduct on a 

specified occasion. 

COMMENT 

Rule 48 qualifies the rule expressed in Rule 47 by declaring that 

character evidence with respect to c~e or skill is inadmissible to prove 

tha-~ conduct on a specific occasion was either careless or careful, skilled 

or unskilled. 

Rule 48 sets forth the well-settled California lau. Towle v. Pacific 

Improvement Co., 98 Cal. 342 (1893). The purpose of the rule is to prevent 

collateral issues from consuming too much time and distracting the attention 

of the trier of fact from what was actually done on the particular occaSion. 

Here, the slight probative value of the evidence balanced against the 

danger of confusion of issues, collateral inquiry, prejudice, etc. warrants 

a fixed exclusionary rule. 

Rule 48 
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RULE 49. HABIT OR CUSTOM TO PROVE SP:C:CIFIC BEHAVIOR. 

Any otherwise admiBsiMe~eViaen';e'Of -'hab1t~or-~cnst0m-'iah'elevsBt-~-SB 

;l!3!3illef-~ekBv4e:!ltJ admlss-ible to prove:'coMuct on a specified occasion' b-eu~ 

4B~Ii.8:ea!3£;l~le-el'l-=I;l!8.t"';l6I!;:le~el'!!y-ae-'I;eBa;l.Bg-t9;;ti~9~tl!a'l;-tke"'l!eee.vilei'-eB-S<ieR 

eeeae;l~B-eeRfe~~a-'I;e] in conformity with'the habit or custom. 

CQl.R-IIlNT 

Rule 49, like Rule 46, declares that certain evidence is admissible. 

Hence, the rule is technically unnecessary because Rule 7 declares that all 

relevant evidence is admissible. Nonetheless, the rule is desirable to 

assure that evidence of custom or hsbit--a regular response to a repeated 

specific situation--is admissible even where evidence of a person's 

character--his general disposition or propensity to enGage in a certain type 

of conduct--is inadmissible. The language of the rule has been revised in 

the interest of simplicity and clarity. 

The admissibility of habit evidence to prove conduct in conformity with 

the habit has long been established in California. Craven v. Central Pacific 

R.R., 72 Cal. 345 (1887); Wallis v. So. Pacific Co., 184 Cal. 662 (1921) 

(distinguishing cases holding character evidence as to care or skill 

inadmissible). The admissibility of evidence of the custom of a business or 

occupation is also well established. Hughes v. Pacific v~f etc. Co., 

188 Cal. 210 (1922) (mailing letter). However, under existing law, evidence 

of habit is admissible only if there are no eyewitnesses. Boone v. Bank 0= 
America, 220 Cal. 93 (1934). In earlier cases, the Supreme Court criticiz8C 

the "no-eyewitness" limitation: 

This limitation upon the introduction of such testimony seems rather 
illogical. If the fact of the existence of habits of caution in a 

RuJ.e 49 -19-



c 

c 

given particular has any legitimate evidentiary weight, the party 
benefited ought to have the advantage of it for whatever it is 
1 forth, even against adverse eye-witnesses; and if the testimony of 
the eye-witnesses is in his favor, it would be at least a harmless 
cumulation of evidence to permit testimony of his custom or habit. 
[Hallis v. So. Pacific Co., 184 Cal. 662, 665 (1921).] 

The "no-eyewitness" limitation is undesirable. Eyeuitnesses frequently 

are mistaken, and some are dishonest. The trier of fact should be entitled 

to lleigh the habit evidence against the eyewitness testimony as well as all 

of the other evidence in the case. Hence, approval of Rule 47, which rejects 

the "no-eyewitness" limitation, is recommended. 

JW.e 49 
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RUU: 50. OPINION AND SPECIFIC IN~I'.NCES OF BEHAVIOR TO PROVE HABIT OR CtJS:rOM. 

[~e8~im9RY-iR-~ke-~epa-e~-~iBieB-is-aamissie~e-e&-~ke-iss~e-e~-fiaei~-6Pc 

e~~emY--iYiieBee-a~-8}eei~ie-iRBtaBeeS-a~-eefiavie~-iB-a8misBi,~e-~a-'P8¥e 

fiaeit-ap-e~B~em-if-tke-eviieBee-i&-e~-a-B~ieieB~-B~Bep-a~-B~k-iR&~aBee& 

te-wapP8A~-a-f~iBg-af-8~eB-fiaBit-ap-ea8~am.l 

C0I1HENT 

Rule 50 is unnecessary because Rule 7 declares that all relevant evicence 

is admissible. It does not appear necessary in the interest of clarity or to 

avoid undesirable implications of other rules. Hence, Rule 50 is disapproved. 

Rule 50 
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RULE 51. SUBSEQUENT REMEDIAL CONDUCT. 

\}hen after the occurrence of an event remedial or precautionary measures 

are taken, which, if taken previously,would have tended to make the event 

less likely to occur, evidence of such subsequent measures is not admissible 

to prove negligence or culpable conduct in connection uith the event. 

COl,lMENT 

The rule stated above is well settled in existing California law. 

Hellir.g v. Schindler, 145 Cal. 303 (1904). The adoission of evidence of 

subsequent repairs to prove negligence would substantially discourage persons 

from making repairs after the occurrence of an accident. As the removal of 

hazards by repair of conditions causing accidents should be encouraged; not 

discouraged, public policy requires the approval of Rule 51. 

Rule 51 
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RULI: 52. OFFER TO COO'ROOISE AND THE LIKE, NCIl' EVIDENCE OF LIABILITY. 

(1) Evidence that a person has [;-ia-ee~pemi8e-ep-~em-R~itapiaa 

Eetives] furnished or offered or promised to furnish money} or any other 

thing} act or service to another who has sustained or claims to have 

sustained loss or damage} is inadmissible to prove his liability for the 

loss or damage or any part of it. This rule [silall] does not affect the 

admissibility of evidence (a) of partial satisfaction of an asserted claim 

on demand without questioning its validity} as tending to prove the validity 

of the claim} or (b) of a debtor's payment or promise to pay all or a 

part of his pre-existing debt as tending to prove the creation of a new 

duty on his part} or a revival of his pre-existing duty} or (cl of any 

statement made unconditionally admitting any facts on which the claim is 

based. 

(2) Evidence that the defendant in a criminal action or proceeding 

has offered to plead guilty to the alleged crime or to a lesser crime, as 

well as any conduct or statements made in negotiation thereof, is 

inadmissible to prove the crime. 

Subdivision (1). Subdivision (1) expresses the existing California 

lav. Code Civ. Froc. § 2078. Under the existing statute, an offer of 

compromise probablY may not be considered as an admission even though 

admitted without objection. Scott v. Wood, 81 Cal. 398, 405-06 (1889). 

Under Rule 52, however, nothing prohibits the consideration of an offer 

or settlement on the issue of liability if the evidence is received without 

objection. This modest change in the law is desirable. An offer of 

compromise, like other incompetent evidence, should be considered to the 
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extent that it is relevant when it is presented to "(,he trier of fact 

wi"thout objection. 

The words "in compromise or from humanitarian notives" have been 

deleted so that the court need not inquire as to the motives of the 

offeror. Clause (c) has been added to make clear that admissiOns of fact 

mac1.c as part of a compromise offer or during settlement negotiations are : ,. 

aduissible. People v. Forster, 58 Ca1.2d 257, 263-267 (1962). Under clause 

(c), as under existing law, the admissiblity of a statement will depend 

on lThether the statement is hypothetical or conditional or whether it is 

an unconditional assertion of fact. People v. Forster, 58 Cal.2d at 

264 (1962). 

Subdivision (2). Subdivision (2) is based on a simil3r provision 

reconmended by the New Jersey SuIlreme Court Commit'~ce on Evidence. It 

is a logical and fair extension of the policy that prohibits the intro

duction of a withdrawn plea of guilty. See Pen. COde § ll92.4; PeoPle v. 

~, 82 Cal. '617 (1890). 

lrule 52 
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RULE 53. 0FFE1I TO DISCOUNT CIAIM, NOT EVIDENCE OF INVALIDITY. 

Evidence that a person has accepted or offered or promised to 

accept a sum of money or any other thing, act or service in satisfaction 

of a claim, is inadmissible to prove the invalidity of the clo.im or any 

part of it. 

COMMENT 

Rule 53 stems from the same policy of encouraging settlement and 

compromise that is reflected in Rule 52. Rule 53, too, reflects 

existing California law. Dennis v. 13elt, 30 Cal. 247 (1866); Anderson 

v. Yousem, 177 Cal. App.2d 135 (196c); Cramer v. Lee VIa Corp., 

109 Cal. App.2d 691 (1952). 

Rule 53 
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RULE 54. LIABILITY INSURANCE. 

Eviience that a person was, at the time a. harm was suffered by 

another, insured wholly or partially against loss arising from liability 

for that harm is inadmissible as tending to prove negligence or other 

wrongdoing. 

COMMENT 

Rule 54 states a. rule that is well settled in California.. Roche -
v. Llewellyn Iron Works Co., 140 Cal. 563 (1903). The evidence might be 

inadmissible in the absence of Rule 54 because it is not relevant; but 

Rule 54 assures the inadmissiblity of the evidence because it is preju~ 

dicia!. 

C Rule 54 
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RULE. 55 OTHER CRIMES OR CIIlIL WRONGS 

[Saede@t-te-Rsie-4iJ Evidence that a person committed a crime or 

civil wrong on a specified occasion [7] is inadmissible to prove 

his disposition to commit crime or civil wrong as the basis for an 

inference that he com1.tted [8U*ke~ 1 ! crime or civil wrong on 

another specified occasion [7] UDless he has previously introduced 

evidence of his character or a trait of his character to prove that he 

did not commit a crime or civil wrong. NoWng in this rule prohibi.ts 

the admission of evidence that a person committed a crime or civil 

wrong [e~t7-~deet-te-~es-45-aat-4i,-~ek-e¥lieBee-4e-8~ee4e~el 

when relevant to prove some [e*kH-lEMeriti] fact other than his disposi

tion to commit crime or civil wrong. includ1ng absence of mistake or 

accident, motive, opportunity, intent, preparation, plan, knowledge or 

identity. 

cct.lMENT 

Rule 55 qualifies the rule stated in Rule 47 by providing that 

evidence of past crimes or torts is inadmissible to prove the COIIIIIission 

of another crime or tort. Character evidence is weak evidence of con

duct at best, and when the character evidence is of prior crimes or torts, 

the potential prejudice to the person accused of the wrong far outweighs 

whatever probative force the evidence may have. 

The rule has been revised to make clear that its exclusionary rule 

no longer applies if the person accused of the yrong first introduces 

character evidence to show that he did not commit the alleged wrong. This 

was the probable meaning of the somewhat ambiguous reference to RUle 47 

Rule 55 
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that has been deleted fram the rule. The second sentence of the rule is 

probably unnecessary, but it is desirable to make clear that the evidence 

proscribed by the rule may be admissible when it is not offered as cir~ 

stantial evidence of conduct but as evidence of some other fact in issue. 

The rule as revised is declarative of existing california law. 

Peopl.e v. Albertson, 23 Cal.2d 550 (1944) (prior crime inadmissible); 

People v. Hughes, 123 cal. App.2d 767 (1954) (prior assault admissible 

when defend.ent first introduced evidence of good character); Larson v. 

Larsen, 72 Cal. App. 169 (1925) (prior assault inadmissible in civil 

case); Sbmatov1ch v. New SOnoma. Creamery, 1f17 Cal. App.2d 342 (1960 ) 

(other auto accidents inadmissible); People v. David, 12 cal.2d 639 (1939) 

(prior robbery admissible to show defe~t's sanity and ability to 

d devise and execute deliberate plan); People v. Moran1, 196 cal. 154 

(1925) (prior abortion admissible to show operation not performed in 

ignorance of effect); PeopJ.e v. Lisenba, 14 Cal.2d 403 (1939) (prior 

crime admissible to show general criminal plan and absence of accident). 

Rule 55 
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AMENDMENTS AND REPEAts OF EXISTING STATUTES 

Set forth below is a list of existing statutes relating to the extrinsic 

pOliciesaffe.cting adm·i s s ibi 1.i t y which should be revised or 

re:pealed in light of the Commission's tentative recOllllllendation concern-

ing Article VI (Extrinsic Policies Affecting Admissibility) of the 

Uniform Rules of Evidence. The reason for the suggested revision or 

repeal is given after each section. References in such reasons to the 

Uniform Rules of Evidence are to the Uniform Rules as revised by the 

Commission. 

In many cases where it is hereafter stated that an existing statute 

is superseded by a :provision in the Uniform Rules of Evidence, the 

provision re:placing the existing statute may be somewhat narrower or 

broader than the existing statute. In these. cases, the Commission believes 

that the prc:posed proviSion is a better rule, although in a given case 

it be broader or narrower than the existing law. 

Code of Civil Procedure 

Section 657 provides that miscondu~t ·~of the JUry may be proved by tb.e 

affidavit of a Juror if the misconduct involved consists of determining 

the verdict by chance. Under Rules 41 and 43, a juror is competent to 

give evidence of any misconduct; hence, the limitation on the kinds 

of misconduct that can be shown by a Juror's affidavit should be removed 

from Section 657. So far as it is pertinent, the amended section would 

read: 

657. 'ibe verdict rxay be vacated ru:td any otller-decision· may be 
li:odified or vacated, in whole or in :part, end eo nml or further trial 

·,g:i:'c.nted on a.ll or J:llrt' of' tl:e icsues, ,on the c,p)?lica.tion of the 
peorty aggrieved; for any of the following causes, rmteriuliy affecting 
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the Bubstantial rigbts of' BUch ~arty: 

*** 
2. Misconduct of the .jury; and [wlteBeve;r-a~-e!i.e-e;r-_e-!*,-*lie 

~~-HaYe-8eea-~Bi~eea-e~~eBe~-~~-geBe~l-e~-~e~-¥e~~e~r 
ar-e"""<I-:fl:aeliol'g_"MrI'-fttiee~~t!loll-nl!mi.1>t.ei-~-1;fie&-&j'-1;.l!e-~r""j' 
a-reeori -ee-lIhe~t.el!'l!!i:II!I:i;i:eft-e:l!-eJ!!a.Bee; J such misconduct may be 
proved by the affidavit of any one of the Jurors; 

*** 
Section 1883 provides: 

1883. JUDGE OR A JUROR MAY BE WITNESS. The judge h:lmself, or 
any juror, may be called as a witness by either party; but in such 
case' it is in the discretion of the court or Judge to order the 
trial to be postponed or suspended, and to take place before 
another judge or jury. 

This section i:&·superseded .:py:.,·l3UJ,es 42.: and 43 and, therefore, sho:uld be 

repealed. 
Section 2053 provides: 

2053. EVIDENCE OF GOOD CHARACTER, WHEN ALLOWED. Evidence of 
the good character of a party is not admissible in a civil action, 
nor of a witness in any action, untU the character of such party 
or witness has been impeached, or unless the issue involves his 
character. 

This rule; pertains to character evidence relating to both .parties 

~.nd witnesses. Insofar as it pertains to character evidence relating to 

parties, it is superseded by the provisions of IW.es 46, 47, 48 and 55. 

Insofar as it relates to character evidence relating to witnesses, its 

subject matter is covered by Rules 2()"22, which are the subject of 

another report by the LaM Revision Oommission. Therefore, the section 

should be repealed. 

Section 2078 provides: 

2078. COMPROMISE OFFER OF NO AVAIL. An offer of compromise is 
not an admission that anything is due. 

This .section is .superse.d.!;d.,by·~e 52 anq,,' sho1:!lq.,. ,the}'E!'f'ore, be repealed. 
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PenaJ. Code 

Section 1120. This section requires a juror who discovers toot he 

has personal knowledge of a fact in controversy in the case to disclose 

the same in open court. If he reveals such personaJ. knowledge during the 

jury's retirement, the jury must return into court. The section then 

requires that the juror be sworn as a witness and examined in the 

presence of the parties. 

The section does not make clear lwether this examination in the 

presence of the parties is for the purpose of determining if "good 

cause" exists for the juror's discharge in accordance with PenaJ. Code 

Section 1123 or whether this examination is for the purpose of obtaining 

the juror' 6 knowledge as evidence in the case. Permitting a Juror to 

testify as a witness in the case would be contr{lry to Rule 43. Therefore, 

Section 1120 should be amended to eliminate the ambiguity in its provisions 

and to provide assurance that the juror's examination is to be used 

solely to determine whether "good cause" exists for his discharge. The 

a.mmended section would read as follows: 

1120. If a Juror has any personaJ. kDpw1edge respecting a fact 
in controversy in a cause, he IIBlst declare the same in open court 
during the trial. If, during the retirement of the jury, a juror 
declare a fact which could be evidence in the cause, as of his own 
knowledge, the jury must return into court. In either of these 
cases, the juror making the statement must be sworn as a witness 
and examined in the presence of the parties in order that the 
court may determine whether good cause exists for his discharge as 
a .luror. 


