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Memorandum No. 63-33 

Subject: Study No. 34(L) - Uniform Rules of Evidence 
(Privileges Article) - Adjustments 
of Existing Law 

At the September 1961 meeting the Commission decided that consideration 

of the liRE privileges article would be limited ~ the assumption that 

application of the article is restricted to judicial proceedings only. The 

Commission decided to defer consideration of the application of each privilege 

to other types of proceedings until adjustments and repeals of existing privilege 

statutes were taken up. At the February 1963 meeting the Commission ~ain 

decided to confine its consideration of the URE privileges article with the 

C assumption that it applies only to judicial proceedings. The question of the 

application of these privileges to other proceedings and the necessary 

adjustments to be made in existing statutes was deferred because a majority 

vote could not be obtained on any other proposal. Some Commissioners took 

the view that privileges should apply to all types· of proceedings. Others 

believed that a decision as to the applicability of the privileges could not 

be made in the absence of a study of the types of proceedings involved and a 

consideration of the nature of the competing interests in such proceedings. 

One commissioner believed the recognition of privileges in nonjudicial 

proceedings is beyond the scope of the study. 

The Commission has substantially completed its work on the privileges 

article. The time has now come to consider what adjustments are to be made 

c in the existing statutes. A research study (attached) relating to this 

problem has been prepared ~ the staff. Please read it prior to the meeting. 
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Attached to this memorandum is a study that was prepared severaJ. years 

ago by Professor Chadbourn in regard to incorporating Rule 7, subdivisions 

(b), (d) and (e) and Rules 23 to 40 in the CaJ.ifornia Codes. The matters 

di6·~ussed in Professor Chadbourn 1 s study will not be repeated in this memorandum 

unless further revision of the liRE rules by the Commission has made the study 

obsolete. 

In order to determine what adjustments must be made in existing statutes 

it is, of course, necessary to determine what the existing statutes apply to. 

Moreover, to carry out the wish of some of the Commissioners to consider the 

competing interests in determining whether a particular privilege should apply 

in nonjudicial proceedings, it is necessary to determine the kinds of 

proceedings in which a question ot: privilege can arise. 

A privilege is an exemption from the duty to give testimony when compelled 

to &0 so. Hence, potentiaJ.ly an occasion for the exercise of a privilege can 

3..":'ise in any proceeding where there is the power to compel testimony. As the 

process by wilich testimony is compelled is the subpoena, we ~ discover -:.hf' '-'r 

of proceedings in Which there exists a power to compel testimony by determining 

,,;w has the power to is'Jue subpoenas. The research study lists over 100 statutes 

that authoriz.e the issuance of subpoenas by various governmentaJ. officers for 

a vari.ety of p,u'Poac3. Although hard and fast lines are difficult to draw 

bec::\llse o..'W kind of proceeding tends to shade into another, a.na.l.ysis of the 

statutes indi.cai;es that the subpoena power ~ be exercised in proceedings that 

fe2J. roughly into three categories. These categories ~ in turn be divided 

i.nto a nu:nber of subcategories. 
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The first category is adjudicatory proceedings. By "adjudicatory 

proceeding" is meant a proceeding in which there are parties who 

summon witnesses, ~uestion adverse witnesses, and present issues that are 

determined by a third party on the basis of the evidence presented in the 

proceeding. The clearest example of an adjudicatory proceeding is a lawsuit 

conducted by a court. Examples of nonjudicial adjudicatory proceedings 

are an arbitration proceeding, a civil service disciplinary proceeding, or a 

proceeding under the Administrative Procedure Act for the suspension or 

revocation of a license. Adjudicatory proceedings may be further divided into 

disciplinary proceedings and nondisciplinary proceedings. In judicial proceed­

ings, the disciplinary proceedings are criminal actions and proceedings and the 

nOndisciplinary proceedings are the civil actions and proceedings. In 

nonjudicial adjudicatory proceedings the disciplinary proceedings are the 

license suspension and revocation proceedings. 

Another category of proceedings in which the subpoena power may be exercised 

is a legis.1.a.tive proceeding. By "legis.1.a.tive proceeding" is meant a procE\edinr 

designed to provide a law, rule, or regulation-making authority with information 

so that it can decide whether or not its legislative authority should be 

exercised. In such a proceeding, there are no parties and no one has the right 

to summon or question witnesses. The decisions that are made do not settle issues 

or determine facts and need not be based on anything produced at the proceeding. 

The clearest example of a legislative proceeding is, of course, a hearing by 

a committee of the Legislature. Another example would be a proceeding under 

Sections 11420 et seq. of the Government Code, which provide the procedure for 

holding hearings on proposed regulations of state administrative agencies. 
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The third category of proceedings in which testimony can be com;pelled to 

be given can be called investigative, or inquisitional, proceedings. These are 

proceedings conducted by a governmental officer or agency merely for the purpose 

of acquiring information upon which some fUture official action may or may not 

be based. Again, there are no parties and no right to summon or question 

witnesses. There are no issues to be decided, no facts to be found, and the 

scope of the inquiry is limited only by the authority of the agency conducting 

the investigation. Perhaps the clearest example of such a proceeding is a grand 

jury proceeding. Government Code Section lll81 grants the heads of the state 

departments the power to issue subpoenas, and this power is sometimes exercised 

for investigative purposes. Under such circumstances, the agency functions 

much as does a grand jury. The information developed from the investigation 

may, but need not, form the basis for the institution of an administrative 

disciplinary proceeding. 

The basic preliminary question is whether the existing privilege 

statutes apply in these various proceedings. On its face, Code of Civi.l 

Procedure Section 1881 appears to apply to such proceedings. Section 1881 

provides that it is the policy of the law to preserve inViolate confidences 

arising out of certain relationships and therefore a witness may not be 

questioned as to those confidences. Among the confidences specified is the 

newsman's privilege. This subdivision provides in specific terms that it is 

applicable in all proceedings. This does not necessarily im;ply, however, that 

the other subdivisions do not apply in all proceedings. Subdivision 6--the 

newsman's privllege--was added in 1935. 'lb,e remainder of the section was enacted 

C in 1872. Hence, little clue as to the legislative intent in 1872 is provided cy 

the language of subdivision 6. 
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There is little direct authority on the question, but as the research study 

indicates apparently the privileges defined in Section 1881 are recognized 

in nonjudicial proceedings, for there appear to be a number of appellate 

decisions upholding a claim of privilege in nonjudicial proceedings, or at 

least assuming that privileges apply in nonjudicial proceedings. On the other 

hand, there is no decision indicating that Section 1881 does not apply to 

every proceeding to which its language can be applied. 

The URE rules as revised by the Commission apply only to judicial 

proceedings. From the foregoing summary of the research study, it appears 

that it would be dangerous to assume that Section 1881 is superseded by the 

URE rules and therefore can be repealed without extending the URE rules to 

apply to nonjudicial proceedings. 

Since there seems to be a great likelihood that the law would be 

drastically changed if the existing version of the URE rules were adopted 

and the existing law were repealed, the Commission must consider what 

adjustments can be made. As the research study indicates, the alternatives 

seem to be as follows: 

(1) Retain the revised rules in the form in which they exist and amend 

Section 1881 to provide that it does not apply to proceedings covered by 

the URE rules. 

This alternative seems thoroughly unsatisfactory. The existing privilege 

rules are obscure in meaning, technically inaccurate in many cases, and contain 

no reference to the many judicial interpretati,ons of the scope of the priyilegc. 

To retain these statutes would be to create two bodies of privilege. For 

C example, there would be no eavesdropper exception to the attorney-client privilege 

in a judicial proceeding, but any administrative officer with subpoena pm;<:;:-
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could obtain the privileged information. The psychotherapist-patient privilege 

would apply only in court. Hundreds of administrative officers and every leb~s­

lative body in the State could compel a psychotherapist to testify at length. 

The protection purportedly furnished to a patient by Rule 27.5 would be but 

a shar.l. 

(2) The existing law may be repealed and the liRE rules made applicable 

to whatever the former law applied to. 

This 'Ilould avoid deciding what proceedings the Uniform Rules should 

apply to. It would raise a question as to the applicability of the existing 

privileges which apparently has never been raised before. No one would know 

whether or not he has a privilege in a particular proceeding until the matter 

is determined by the Supreme Court. l\. decision by that court in regard to a 

legislative proceeding might not be thougllt to be precedent in an administrative 

proceeding. Hence, numerous appeals to thrash out the scope of the privileges 

would be required. 

(3) The existing statutes may be repealed and the policies underlying 

each privilege and the competing interests involved in each kind of proceeding 

may be considered so that the liRE rules may be made specifically applicable 

to the proceedings where policy indicates that they should be applicable. 

This seems to be the only reasonable solution. If this alternative is 

selected by the Commission, it will be necessary to consider each privilege 

and the existing statutes in the light of the policies involved in adjudicatory 

proceedings (judicial and nonjudicial, disciplinary and nondisciplinary), 

legislative proceedings (State and local) and investigatory proceedings. When 

C the scope of the privileges has been determined as a policy matter, the IDa.'Uler 

of drafting the policies can be decided. But the easiest drafting solution 
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vould seem to be to provide--as New Jersey did--that privileges are available 

whenever testilllony can be compelled and to provide in the specific privilege 

rules exceptions for the proceedings where it is thought that the policy 

underlying the privilege does not require its recognition. 

He turn then to a consideration of the specific privileges in the 

revised rules, the applicable statutes, and the policies which should 

dictate their recognition or nonrecognition in the various types of proceedir.gs. 

Rule 23. 

The subject matter of Rule 23 is covered in the California Constitution in 

Article 1, Section 13, Penal Code Section 688, Penal Code Section 1323 and 

Penal Code Section 1323.5. The sections are set forth on pages 2 and 3 of 

Professor Chadbourn's attached study. 

Although ve have changed the rules since Professor Chadbourn prepared 

this study, Rule 23 appears to supersede the first clause of Section 688. Section 

688 should be amended to strike out the su,perseded langusge. The amended 

section would read: "No person [s8.B-es-seal!!ellea,-;i.R-a-sF;Ua;i.Bti-as~ieB,-~e-ee 

a-wi~Be99-aga~B9~-kimse!ft-Bep-eaR-a-FeF9sRl charged with a public offense may 

be subjected, before conviction, to any more restraint than is necessary for 

his detention to answer the charge." 

Section 1323 is superseded by revised Rule 23(1), revised Rule 25(7) 

and re\-ieed Rule 39(2). Section 1323 should be repealed. 

Section 1323.5 is superseded, at least in part, by Rule 23. Rule 23, 

however, grants a privilege only to a defendant in a criminal case. Section 

1323.5, however, applies "in the trial or examination upon all indictments, 

claims, and other proceedings before any court, magistrate, grand jury, or 

other tribunal, against persons accused or charged with the commission of 
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crimes or offenses • • • " Hhat this section does is a little obscure 

because r.o cases have interpreted it. It is difficult to know who is meant 

by "persons accused or charged with the commission of crimes or offenses". 

Does this mean a person who bas been formally charged by way of complaint 

or indictment--or is it sufficient that a person has been arrested upon a 

charge? To what proceedings is the privilege applicable? The section was 

unknown in California law from 1872 until 1952 when People v. Talle, III Cal. 

App.2d 650, was decided. It had been assumed that the section had been repealed 

by the enactment of the Penal Code in 1872 until the decision in People v. 

Talle held that it still declared the law. The only purpose for invoking the 

section in People v. Talle was to hold that it was error for the prosecution 

to call the defendant as its first witness and to compel him to rely on his 

testimonial privilege. It seems likely that the same result could have been 

reached without relying on Section 1323.5. Rule 23 clearly specifies that 

the defendant in a criminal case has a privilege "not to be called as a 

witness," so it will codify the result in People v. Talle. The staff recommends 

that Section 1323.5 be repealed. If it is desirable to extend the policy of 

Rule 23 to other proceedings, the staff recommends that Rule 23 itself be 

amended to provide clearly for such an extension. 

To be considered in connection with such a possible extension would be 

the availability of a privilege not to testify in nonjudicial adjudicatory 

proceedings--such as administrative disciplinary proceedings, legislative 

proceedings, and investigative proceedings such as grand jury proceedings. 

It is the staff's recommendation that the privilege of a person accused 

of a crime to refuse to testify at all be limited to the case of the defendant 

C in a criminal action or proceeding. Sufficient protection in other proceedings 
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C::' is afforded ~ the privilege against self-incrimination found in Rule 25 and 

in the Constitution. The Commission's revision of Rule 39 assures that the 

invocation of the privilege before a grand jury or at a coroner's inquest 

may not be used against the person claiming the privilege at a later time. 

To provide a privilege to the "accused" not to testify at all in a grand jury 

proceeding or at a coroner's inquest ,",ould create a difficult--if not impossible--

problem in attempting to apply the privilege, for there is no determination at 

the time the testimony is sought as to which persons, if any, are er will be 

naccused lt of a crime. 

Rules 24 and 25. 

The second clause of Code of Civil Procedure Section 2065 is superseded 

~ Rules 24 and 25. See Professor Chadbourn I s study at page 4. The staff 

C recommends that the second clause of Section 2065 be deleted. Professor 

Chadbourn recommends the repeal of Section 2065. The matters covered by other 

portions of the section are covered in Rules 7 (d), 2l and 22 of the URE; hence, 

the entire section is superseded by various URE provisions. We will consider 

these other portions of Section 2065 when we consider the pertinent URE rules. 

Rule 26. 

Rule 26 covers the same subject matter as Section 1881 of the Code of 

Civil Procedure, subdivision 2. Professor Chadbourn recommends the repeal of 

the existing statutory statement of the privilege; but, as previously pOinted 

out, this might drastically change existing California law unless the URE rule 

is broadened to provide equivalent protection in nonjudicial proceedings. The 

Commission should consider whether the policy underlying the privilege requires 

C its recognition in the following kinds of nonjudicial proceedings: 

~ 
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(l) l\djudicatory Proceedings 

a. Disciplinary proceedings 

1. Disbarment proceedings 

b. Nondisciplinary proceedings 

(2) Legislative Proceedings Before: 

a. State legislative committees 

b. State administrative rule-making agencies 

c. Local legislative bodies--city councils, etc. 

d. Local administrative rule~ing agencies 

(3) Investigative Proceedings 

Rule 27. 

The subject matter of Rule 27 is now covered in subdivision 4, Code of 

Civil Procedure Section 1881. Professor Chadbourn recommends its repeal. 

However, repeal would likely make the privilege unavailable in many proceedings 

where it is available now. Hence, the Commission should consider whether the 

policies underlying the physician-patient privilege re~uire its recognition 

in the following nonjudicial proceedings: 

(l) Adjudicatory Proceedings 

a. Disciplinary proceedings 

1. Proceedings for the revocation or suspension of the doctor's 
license to practice medicine 

(Comment: As the physician-patient privilege is unavailable 
in criminal prosecutions of any kind and in civil actions 
for damages caused by criminal conduct, it would seem that the 
privilege should also be unavailable in license suspension or 
revocation proceedings. Usually a license suspension or revocation 
proceeding is based upon some violation of the .law. The 
enforcement agency may proceed criminally or administratively and 
fre~uently does both. If the policy underlying the privilege does 
not re~uire its recognition in judicial proceedings arising out of 
criminal conduct, there seems to be no policy reason requiring its 
recognition in administrative proceedings involving the same issues.) 
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b. Nondisciplinary proceedings 

(2) Legislative Proceedings 

a. State legislative committees 

b. State regulatory agencies--State Board of Medical Examiners 
or State Department of Public Health 

c. Local governing bodies--city councils, etc. 

d. Local administrative agencies 

(3) Investigative Proceedings 

a. Grand jury proceedings 

b. 

(Comment: The nonrecognition of the privilege in criminal 
proceedings would seem to indicate that it should not be 
recognized in grand jury proceedings or at a coroner's inquest.) 

Administrative investigatory proceedings 

(Comment: If the privilege is not recognized in administrative 
disciplinary proceedings, it would seem appropriate to refuse 
recognition of the privilege at least insofar as investigations 
by the State Board of Medical Examiners are concerned.) 

Professor Chadbourn suggests that Rules zr (physician-patient) and 37 

(waiver) be amended to provide that each is "subject to C.C.P. Section 2032 

(b)(2)." Section 2032 provides for the excha;lge of medical reports in actions 

in which the mental or physical condition of a party is in controversy. Under 

the section a court may order a party to submit to a medical examination on 

motion of the other party. The party examined is entitled to obtain a copy 

of the report of the examination; but under SUbdivision (b)(2); the examined 

party's requesting and obtai'ning a copy of the examination. report operates as 

a waiver of any privilege he ~y have regarding the testimony of every person 

who has exmidned him for the same condition. 
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c Health & Safety Code Section 3197 provides that subdivisions 1 (marital 

privilege) and 4 (PhYsician-patient) of C.C.P. Section 1881 do not apply in 

proceedings arising out of the enforcement of the venereal disease control 

law. Section 3197 must be amended to refer to Rules 27 and 26. Professor 

Chadbourn suggests amending the URE rules to provide that they are subject 

to nealth & Safety Code Section 3197. 

It seems unnecessary to put in the revised rules the cross-references 

suggested. Rule 40.1 will make it clear that the enactment of the revised 

rules will not repeal by implication any statute relating to privilege. Hence, 

it seems unlikely that any question would be raised concerning the continued 

force of these sections. There seems to be no problem or ambiguity that might 

be created by omission of a reference to these sections from the URE. Persons 

concerned with the venereal disease law should be aware of its provisions. 

<=: Persons involved in litigation involving the PhYsical or mental condition of 

c 

a party will be aware of Section 2032 whether a reference to the section is 

included within the PhYsician-patient privilege or not. Therefore, it is 

sugges-ted that no reference to these sections be placed in Rule 27. 

Rule 27.5. 

Business & Professions Code Section 2904, part of the psychology 

certification act, provides: 

Far the purpose of this chapter the confidential relations and 
communications between psychologist and client shall be placed upon 
the same basis as those provided by law between attorney and client, 
and nothing contained in this chapter shall be ccnstrued to require 
any privileged communication to be disclosed. 

Rule 27.5 grants psychologists a privilege that is not as extensive as the 

privilege granted by Section 2904. However, the Commission thought in adopting 
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<:: Rule 27.5 that it was granting all of the privilege that was needed to protect 

confidential communications to psychotherapists of any sort. Section 2904, 

c 

c 

therefore, should be repealed. But if adequate protection is to be given to 

confidential communications to psychotherapists, consideration should be given 

to extending the application of Rule 27.5 to various nonjudicial proceedings 

where it appears likely that Section 2904 can be invruced now. The Commission 

should consider the policies underlying the privilege in relation to the 

folloving kinds of nonjudicial proceedings: 

(1) Ldjudicatory Proceedings 

a. Disciplinary proceedings 

b. Nondisciplinary proceedings 

(2) Legislative Proceedings 

a. State legislative committees 

b. State regulatory agencies 

c. Local governing bodies 

d. Local administrative agencies 

(3) Investigative proceedings 

a. Grand juries 

b. Administrative investigative proceedings 

Rule 2S. 

The present statutory statement of this privilege is in C.C.P. Section 

IS81} subdivision 1. This section also contains the privilege of a spouse 

to prevent the other fram giving testimony for or against the party spouse. 

Somelrhat similar is the privilege in Penal Code Section 1322 which provides 

that neither spouse is a competent lTitness for or against the other in a 

criminal action or proceeding without the consent of both. 
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c These statutes present two problems: 

(1) Should the testimonial "for or against" privilege for spouses be 

continued for judicial proceedings? In 1956 the Commission recommended that 

the privilege be retained but suggested that it be revised so that the witness 

spouse only has a privilege to refUse to testify against the other. Please 

refer to the printed recommendation and study relating to the marital "for and 

against" testimonial privilege published in November of 1956. Copies of this 

report are again being sent to you with this memorandum. The report on pages 

F-7 and F-8 contains the text of subdivision 1 of Section 1881 (except that 

"or in a hearing held to determine the mental competency or condition of either 

husband or wife" has since been added to the exceptions stated in this sub-

division) and of Penal Code Section 1322. The question now is whether Penal 

Code Section 1322 and Code of Civil Procedure Section 1881, subdivision 1, 

c:: should be repealed or should be retained and revised insofar as the 

testimonial privilege is concerned. 

(2) What adjustments need to be made because of the approval of the 

marital communication privilege in Rule 2B? Repeal of Section 1881, subdivision 

1, raises a question whether the marital communication privilege should be 

applicable in: 

(1) Nonjudicial Adjudicatory Proceedings 

a. Disciplinary proceedings 

b. Nondisciplioary proceedings 

(2) Legislative Proceedings 

a. State 

b. Local 

(3) Investigative Proceedings 
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a. Grand jury 

b. Administrative 

Penal Code Section 266h (discussed at pages 9 and lO of Professor 

Chadbourn t s study) creates an exception to the "for and against" testimonial 

privilege in prosecutions for pimping. Penal Code Section 266i is a similar 

provision relating to prosecutions for pandering. The adjustments to be made 

in these sections depend on what the Commission does with Penal Code Section l322 

and the testimonial privilege in C.C.P. Section l88l. These sections also 

provide that the marital communication privilege is inapplicable. No substantive 

revision is necessary insofar as the communication privilege is involved, but 

the sections obviously need to be redrafted in the light of "hat ever action the 

Commission takes in regard to the testimonial privilege. 

Penal Code Section 270e provides that in prosecutions for nonsupport of a 

wife or child "any existing provisions of law prohibiting the disclosure of 

confidential communications between husband and wife shall not apply". The 
• 

word "existing" should be eliminated from Section 270e to avoid the possible 

construction that it refers to provisions existing at the time of the enactment 

of Section 270e. Professor Chadbourn suggests a cross-reference in Rule 28 

to Penal Code Section 270e J but it seems desirable to omit the cross-reference 

if Section 270e makes clear that it prevails over Rule 28. 

Civil Code Section 250 (part of the Uniform Civil Liability Fer Support Act) 

and Code of Civil Procedure Section l688 (part of the Uniform Reciprocal 

Enforcement of Support Act) provide that the marital communication privilege 

and the marital testimonial privilege are inapplicable to proceedings under the 

act3. It seems likely that the provisions of these sections relating to marital 

communications are superseded by the exception in Rule 28 that permits a party 
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<:: spouse to introduce such evidence. Nonetheless, it seems desirable to leave 

the Uniform Acts as they are. Professor Chadbourn suggests that Rule 28 be 

made subject to these sections. Again, the staff recommends that the cross­

reference be omitted as unnecessary. 

ilealth & Safety Code Section 3197 makes the marital privileges inapplicable 

in proceedings or prosecutions under the Venereal Disease Control Law. The 

comments made above in regard to the physician-patient privilege are germane 

here. The section must be amended to refer to the appropriate rule instead of 

Code of Civil Procedure Section 1881. But the staff recommends that no cross­

reference to the section be included in Rule 28. 

Rule 29. 

The present statutory statement of the privilege is subdiviSion 3 of 

C Code of Civil Procedure Section 1881. 1'his lSu1:division should be repealed. 

c 

However, it appears likely that repeal would cause a drastic change in the law 

insofar as nonjudicial proceedings are concerned unless the URE rule is made 

applicable to such proceedings. The Commission should consider the policy 

underlying the privilege in regard to the following types of nonjudicial 

proceedings: 

(1) Adjudicatory Proceedings 

(2) Legislative Proceedings 

(3) Investigative Proceedings 

The policy reason given by the Commission for approving this privilege 

is that the State should not send clergymen to jail for following the tenets 

of their religion which require them to keep confidential communications secret. 

If this is the policy underlying the privilege, the policy would require the 
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recognition of the privilege wherever testimony can be compelled to be given. 

Rule 31. 

He know of no statutes relating to this privilege. Existing California 

case law is based upon the secrecy of the ballot provisions of the California 

Constitution. Since this is so, it appears likely that the California privilege 

is recognized in all proceedings by virtue of the Constitution itself. 

Rule 32. 

There are no statutes granting a trade secrets privilege, although SectioJ 

2019 of the Code of Civil Procedure gives an indirect recognition of the privilege 

by rermitting the court to make protective orders prohibiting inquiry into 

<:: secret processes, development or research. No adjustment ,appears necessary in 

Section 2019. The Commission should consider whether this privilege should be 

applicable in the following kinds of proceedings: 

c 

(1) Adjudicatory Proceedings 

(2) Legislative Proceedings 

a. State legislative proceedings 

b. State administrative proceedings 

c. Local governing body proceedings 

d. Local administrative proceedings 

(3) Investigative Proceedings 

a. Grand jury proceedings 

b. Administrative investigations 
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Rule 33. 

Under the proposed draft, Rule 33 pertains only to secrets of the federal 

government. There are no statutes in California which bear on this subject. 

Since it is a federal privilege, however, it would seem proper to recognize the 

privilege in every proceeding. 

Rule 34, Rule 36. 

The official information privilege is recognized under existing law in 

subdivision 5 of the Code of Civil Procedure. In addition, there are many 

code sections which designate a wide variety of records and files as confidential. 

Pages 15 to 18 of Professor Chadbourn's study contain a tabulation of such 

sections. 

Rule 40.1 would assure continued validity of the many sections dealing 

with specific records. Hence, no adjustlllent of RUle 34 is necessary so far as 

these statutes are concerned. However, C.C.P. § 1747 should be amended to 

substitute for the present reference to § 1881 (5) a reference to Rule 34. -
Equivalent protection should be provided in the revised rules to the extent that 

the policy underlying the privilege requires its recognition in nonjudicial 

proceedings. The Commission should consider how this privilege should apply 

in the following kinds of nonjudicial proceedings: 

(1) Adjudicatory Proceedings 

a. Disciplinary proceedings 

(Comment: Should subdivision (3), which forces the government 
to choose between its case and the privilege, be made 
applicable in administrative disciplinary proceedings?) 

b. Nondisciplinary proceedings 

(2) Legislative Proceedings 

-18-
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a. State legislative proceedings 

(Comment: The attorney general has opined that the privilege 
may not be asserted as against a legislative committee but that 
the legislative committee cannot publish information it has 
received if it would otherwise be protected by this privilege. 
It does seem improper that a governmental official should have 
power to ,dthhold from the representatives of the people official 
information. Perhaps, the legislature itself should determine in 
each case whether it will keep the information confidential or 
will reveal it. If such a decision were made, the privilege 
would not be applicable in State legislative proceedings.) 

b. State administrative proceedings 

c. Local governing body proceedings 

d. Local administrative proceedings 

(3) Investigative Proceedings 

a. Grand jury proceedings 

b. Administrative investigations 

Rules 36.5--39. 

These rules do not create privileges. No statutory counterparts are 

known to exist (except for the Penal Code sections permitting comment on the 

failure of the defendant to explain or deny the evidence against him). 

Privileges Not Recognized in the Revised Rules. 

Newsman's Privilege. Code of Civil Procedure Section 1881, subdivision 

6, now provides newsmen with a privilege to conceal their news sources in any 

kind of proceeding. The Commission decided at the last meeting to repeal this 

section insofar as judicial proceedings are concerned. The existing statute, 

however, makes this privilege applicable in all proceedings. Hence, the 

Commission must decide what should be done with the privilege insofar as 

nonjudicial proceedings are concerned. The Commission should consider the 

follolling kinds of proceedings: 
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(1) Adjudicatory Proceedings 

a. Disciplinary proceedings 

b. Nondiciplinary proceedings 

(Comment: If the privilege is not to be recognized in judicial 
proceedings, it would seem appropriate to refuse recognition of 
the privilege in administrative adjudicatory proceedings. 'Ehe 
interests the newsman's privilege is apparently designed to 
protect seem to require the recognition of the privilege in 
investigatory or legislative proceedings, since those proceedings 
have no parties, no issues and there is almost no limit to the 
extent to which the agency conducting the proceeding can pry. 
Adjudicatory proceedings, on the other hand, are strictly confined 
by rules of relevancy and the issues involved. The rights of 
individual citizens are at stake. Hence, it does seem that a 
distinction may validly be drawn between adjudicatory proceedings 
and other types of proceedings where testimony can be compelled.) 

Legislative Proceedings 

(Comment: If there is a policy to be served by recognition of 
the privilege, it would seem that it should be recognized at least 
in legislative proceedings. Probably one reason for the existence 
of the privilege is so that newsmen can obtain information and can 
report on public affairs--including actions taken by various 
legislative bodies. The privilege prohibits the legislative body, 
or members thereof, from retaliating against the persons supplying 
the information to the newsmen. 

Perhaps, the privilege should not be absolute. There are 
undoubtedly times when the public interest requires the revelation 
of news sources. If so, the privilege so far as legislative 
proceedings are concerned could be made a qualified privilege-­
requiring a judge to determine that the information is needed in 
the public interest before the information can be compelled to be 
revealed. ) 

(3) Investigative Proceedings 

a. Grand jury proceedings 

b. Administrative investigations 

(Comment: Here, too, perhaps a privilege should be recognized 
similar to that suggested in regard to legislative proceedings. 
The considerations are the same.) 
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Dead Man Statute. The Commission reported to the 1957 Session of the 

Legislature that the Dead Man Statute should be repealed and that, instead, 

hearsay statements of the decedent should be admitted. The proposed statute 

was rejected by the Legislature at that time and the proposed statute, sponsored 

by the State Bar, was again rejected by the 1963 Session of the Legislature. 

A copy of the recommendation and study on the Dead Man Statute is being sent 

to you for consideration in connection with this matter. Should another 

attempt be made to repeal subdivision 3 of Section 1880 of the Code of Civil 

Procedure? That subdivision provides that a party to an action against an 

executor or administrator upon a claim or demand against the estate cannot testify 

as to any matter or fact occurring before the death of the decedent. The 

cases indicate that this is a rule of privilege in that it may be waived by 

C the executor or administrator. (See 1-Titkin, California Evidence, p. 443.) 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 

C 
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c WHAT IS l'RIVIIBGEf 

The word "privilege" is used to refer to exemptions which are granted 

by law from the general duty of all persons to give evidence when required 

to do so. A privilege may take the form of (1) an exemption from the duty 

to testify--as in the case of the defendant's privilege in a crimical. 
1 

proceeding, or (2) an exemption from the duty to testify about certain 

specific matters--as in the case of the privilege of an;yone to refuse 
2 

to testify about incrimillS.ting matters, or· (3) a right to keep another 

person from testifying concerning certain matters--such as the privllege 

3 of a client to prevent his lawyer from revealing the client's confidences. 

A privilege permits a person to refuse to reveal, or to prevent 

another person from revealing, reliable and relevant--and perhaps essential--

C evidence. Thus, the rules of privilege, unlike most other exclusionary 

rules of evidence (such as the hearsay rule), are not designed to exclude 

c 

unreliable testimony. Instead, they are intended to provide protection in 

circumstances where the courts and the Legislature have determined from 

time to time that it 1s so important to keep infomat10n confidential 

that the needs of justice may be sacrillced in a given case to protect that 

needed secrecy. 
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TYPFS OF PROCEEDINGS IN WHICH A CIAIM OF PRIVILEGE MAY BE MADE 

For more than three centuries, it has been recognized as a fundamental 

maxim of the law that every person bas a duty to bear knowledgeable 
1 

testimony to the end that facts in issue may be ascertained with certainty. 

In any particular proceeding, the testimonial duty arises by reason ot a 

SubpoeIl8--the process by which a person may be compelled to appear and 

2 
testifY. As privileges are exceptions to the general duty ot all persons 

to give evidence when required by law to do so, the possibility of a claim 

ot privUege exists whenever a person may be compelled to give evidence, 

whether it be in a judicial, administrative or legislative proceeding. 

Without attempting to exhaust all statutory authority for the issuance 

of subpoenas, there appears to be in excess of 100 separate California 

statutes authorizing a variety ot agencies, commiSSions, departments and 

persons to compel attendance and testimony by subpoena. Some ot these are 

as follows: 

-2-



c· 

• 

Agricultural Code § 1155 

Agricultural Code § 1267 ) 
Agricultural Code § 1268.1) 

Agricultural Code § 1300.3 

Agricultural Code § 1300.22 

Agricultural Code § 4175 

Agricultural Code § 5654 

Director of Agriculture may issue 
subpoena for investigations concerning 
products held in cammon and cold storage. 

Director of Agriculture may issue subpoena 
in connection with regulation of produce 
dealers. 

Director of Agriculture may issue subpoena 
for investigation of processor's failure 
to pay supplier for farm products, or for 
hearing on such matter. 

Processor or distributor subject to 
marketing order may be subpoenaed by 
Director of Agriculture. 

Director of Agriculture may issue subpoena 
for investigation or hearing regarding 
marketing dairy products. 

Table Grape Commission may apply to the 
court for subpoena to compel compliance 
with investigative rights in regard to 
enforcement and collection activities. 

C lbsiness and Professions Code § 6049(c) State Bar Dlard of Governors. 

c 

Business and Professions Code § 6052 

Business aDd Professions Code § 6068 
(Rule 1) 

Business and Professions Code § 6085 

lbsiness and Professions Code § 8008(e) 

lbsiness and Professions Code § l8621' 

Business and Professions Code § 19436 

Any member of the Board, or any eomm1ttee, 
unit or section thereof. 

State Bar Committee. 

Person complained against in State Bar 
investigation has a right to issuance of 
subpoena. 

Certified Shorthand Reporters Board. 

State Athletic Commission may issue sub­
poena "in all matters ••• connected with 
the administration of the affairs of the 
Commission. " 

California Horse Racing Board may issue 
subpoena "whenever, in the judgment of the 
board, it may be necessary to do so for the 
effectual discharge of its duties." 
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Civil Code § 1201 

Corporations Code § 25352 

Corporations Code § 25355 

Education Code § 155 

Education Code § 13203 

Education Code § 13425 

Education Code § 13749 

Education Code § 13862 

Education Code § 23614 

Elections Code § 18409 

Elections Code § 18465 

Elections Code § 20082 

Financial Code § 1908 

Financial Code § 5253 

Financial Code § 9008 

Financial Code § 17610 

Officers authorized to take proof of 
instruments. 

Commissioner of Corporations rmy issue 
subpoena for "any examination, audit, or 
investigation made or hearing conducted 
by him ••.• " 

Commissioner of Corporations may delegate 
the power vested in him by Section 25352 
to anyone in the Division of Corporations. 

State Board of Education. 

State Board of Education. 

Referees and parties may have subpoenas 
issued for hearing on dismissal of a 
teacher held by the State Board of 
Education. 

Personnel Commissioners of certain school 
districts. 

Teachers Retirement Board 

Trustees of the California State Colleges. 

Election Boards. 

Election Boards. 

Court clerk may issue subpoena in 
election contest. 

Super ,intendent of Banks. 

Savings and Loan Commissioner. 

Savings e.nO. Loan Commissioner may issue 
subpoena for investigation or examination 
in connection with liquidation or 
conservatorship. 

Commissioner of Corparations my issue 
subpoena in investtgatt.on regarding the 
revocation or suspension of an escrow 
agent r s license. 
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Government Code § 9401 

Government Code § 11181 

Government Oode § 11510 

Government Code § 12550 

Government Oode § 12560 

Government Code § 12589 . 

Government Oode § 13910 

Government Code § 13911 

Government Code § 15613 

Government Code § 18671 

Government Oode § 19581 

Government Oode § 2;3442 

Government Code § 25170 

Government Code § 27498 

Government Code § 37104 

Government Oode § 38085 

Government Code § 68750 

-5-

Senate, Assembly, or committee may 
issue subpoena. 

Head of each department of state 
government may issue subpoena. 

Agencies subject to Administrative 
Procedure Act may issue subpoenas. 

Attorney General has power of district 
attorney to issue subpoenas re investi­
gations and prosecutions. 

Attorney General, in connection with 
supervisory activities of sheriffs, may 
issue subpoenas regarding investigation 
or detection of crimes. 

Attorney General may compel attendance and 
testimony with force of subpoena in regard 
to investigation of transactions and 
relationships of certain corporations 
and trustees. 

Secretary of State Board of Oontrol. 

Examiners of State Board of Control. 

State Board of Equalization. 

State Pereonnel Board. 

Employee subject of State Personnel Board 
hearing may have subpoenas issued in 
his behalf. 

Appointive COmmission may issue subpoena 
as "is required in the performance of 
[its] duties." 

County Boards of Supervisors. 

Coroners. 

Legislative bodies of cities (city coun­
cils) may issue subpoenas. 

Referees appointed under park and 
Playground Act of 1909 _y have subpoenas 
issued in their behalf by court clerk. 

Commission on Judicial Qualifications. 
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Harbors and Navigation Code § 1155 

Harbors and Navigation Code § 1254 

Harbors and Navigation Code § 1354 

Health and Safety Code § 102 

Health and Safety Code § 1704(d) 

Health and Safety Code § 24315 

Health and Safety Code § 24341 

Health and Safety Code § 34318 

Insurance Code § 1042 

Insurance Code § 12924 

Labor Code § 74 

Labor Code § 92 

Labor Code § 130 

Labor Code § 151 

Labor Code § 1419(g) 

Labor Code § 1485 

Board of Pilot Commissioners for Bays 
of San Francisco, San Pablo and Suisun 
may issue subpoenas "in regard to any 
matter properly before" them. 

Board of Commissioners for Humboldt Bay 
has same power as vested by Section 1155. 

Board of Commissioners for San Diego Bay 
has same power as vested by Section 1155. 

State Board of Public Health. 

Department of Public Health. 

Air Pollution Control Districts and 
hearing boards. 

-6-

Air Pollution Control Districts. 

Division of Housing. 

Insurance Commissioner may issue subpoena 
in matters relating to insolvency and 
delinquency. 

Insurance Commissioner "may.: iSElUe sU;PPoenas 
for witnesses to attend and testifY before 
him on any subject touching insurance 
business, or in aid of his duties~" 
Chief of the Division of Industrial Joleli'are 
may issue subpoena in matters relating to 
the enforcement of a commission order or 
of the Labor Code. 

Commissioner of Labor 

Industrial Accident Commission. 

Chief of the Division of Labor Statistics 
and Resources. 

State Fair Employment Practice Commission. 

Division of Housing may issue subpoena 
in matters relating to the "settlement 
of controversies." 

I 
r 

I 
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Military and Veterans Oode § 460 

Penal Oode § 864 

Penal Code § 939.2) 
Penal Code § 939.7) 

Penal Oode § 1326 

Public Resources Oode § 3324 

Public Utilities Code § 311 

Public Utilities Code § 4633 

Public Utilities Code § 21692 

Public Utilities Oode § 28773 

Revenue and Taxation Code § 454 

Revenue and Taxation Code § 1609 

Revenue and Taxation Code § 14503) 
Revenue and Taxation Oode § 14533) 
Revenue and Taxation Oode § 14534) 

Revenue and Taxation Oode § 16533 

Revenue and Taxation Code § 19254) 
Revenue and Taxation Oode § 26423) 

-7-

Military court bas power of superior 
court to subpoena witnesses "both 
civilian and military." 

Magistrate. 

District Attorney or grand jury through 
courts may subpoena for appearance 
before grand jury. 

Court, clerk, district attorney and 
others. 

State Oil and Gas Supervisor may issue 
subpoena for hearings regarding plans of 
utilization. 

Public Utilities Commission may issue 
subpoena for "any inquiry, investigation, 
hearing, or proceeding in any part of the 
State." 

Public Utilities Oommission may issue 
subpoena for proceedings relating to 
for-hire vessels. 

Division of Aeronautics. 

San Francisco Bay Area Rapid Transit 
District. 

County Assessor. 

County Boards of Equalization. 

Inheritance Tax Appraisers. 

Controller may issue subpoena for the 
determination of gift tax. 

Franchise Tax Board "may issue subpenas 
or subpenas duces tecum, which subpenas 
must be signed by any member of the 
Franchise Tax Board and may be served 
on any person for any purpose." 



c 
Streets and Highways COde § 4201 

Streets and Highways Code § 7170 

Unemployment Insurance Code § 1953 

Water Code § 1080 

Water Code § 70232 

c Welfare and Institutions COde § 529 

Welfare and Institutions COde § 664 

c -8-

Referee appointed under Street Opening 
Act may cause clerk of court to issQe 
subpoena. 

Board of Public Works or certain 
public officials or "any three competent 
and disinterested persons appOinted 
by the legislative body" may estimate 
and assess·damage and costs upon bene­
fitted property and issue subpoeIl8. to 
carry out such function. 

Appeals Board, referee or designee 
may issue subpoena "in any proceeding, 
hearing, investigation or in the 
discharge of any duties imposed under 
this division • . • " 

Department of Water Resources may 
issue subpoena "in any proceeding in 
any part of the State." 

Levee District Boards, meeting as 
equalization boards, may issue subpoena. 

Juvenile Justice Commission may have 
subpoena issued by judge of juvenile 
court for investigations. 

Juvenile Court shall issue a subpoena 
at the request of a probation officer, 
or may issue a subpoena on its own 
motion. 



c 
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Some of the statutes pertaining to specific agencies appear 

to be unnecessarily broad in scope. For example, Revenue and Taxation 

Code Sections 19254 (pertaining to income taxes) and 26423 (per-

taining to bank and corporation taxes) each provide that "The 

Franchise Tax Board may issue subpenas or subpenas duces tecum, 

which subpenas •• may be served on any person for any purpose. " 

(Emphasis added.) Other statutes are more restrictive in regard 

to the purposes for which subpoenas may be issued. Thus, for 

example, Sections 18409 and 18~5 of the Elections Code pertain to 

the issuance of subpoenas by election boards (or by certain 

specified persons performing identical functions) to members of 

precinct boards in regard to canvassing of returns. In addition 

to many statutes which, in the enumeration of other powers of 
3 

the office, authorize an officebo1der to issue subpoEnas, there 

are several specific statutes susceptible to the broad interpretation 

that the purpose for which subpoenas ~ be issued is coextensive with 

the power of the issuing authority. For example, Business and 

PrOfessions Code Section 18627 authorizes the State Athletic Com-

mission to issue subpoenas "in all matters • • • connected with the 

administration of the affairs of the commission." The California 

Horse Racing Board is authorized to issue subpoenas "whenever, in the 

judgment of the board, it ~ be necessary to do so for the effectual 
4 

discharge of its duties. n The Insurance Commissioner is authorized 

to issue subpoenas in regard to "any subject touching insurance 
5 

business, or in aid of his duties." The Public utilities Com-

mission may issue subpoenas "in any inquiry, investigation, hearing, 
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6 
or proceeding in any part of the state." A review of these statutes 

at once reveals the broad scope of power vested in numerous agencies, 

departments and commissions--a power to compel attendance and testimony 

within the ambit of their operation at least as broad as the power of 

a court in the exercise of its jurisdiction. 

Some of the purposes for which subpoenas may be issued pursuant 

to these statutes lend themselves to easy classification on the basis 

of the somewhat limited function performed by the authority having 
7 

the power to issue the subpoenas. Because of their broad scope of 

operation, however, not all of the authorities mentioned in these 

examples are susceptible to such easy categorization. Thus, for 

example, Government Code Section 11181 vests the subpoena power in the 

head of each department in the state government, and Section 11182 

permits broad delegation of that power to subordinates. Departments 

which perform adjudicatory, regulatory and enforcement functions are 

in one stroke granted a subpoena power at least equivalent to that 

exercised by the judiciary, the Legislature, and investigative bodies 

such as the grand jury. Because the statement of the subpoena power 

usually is not limited in terms of the specific function to be per-

formed, extended classification by reference to the power alone is not 

feasible. Nonetheless, examples of materially different purposes may 

be illustrated by reference to the exercise of the subpoena power in 

specified situations. Thus, the types of proceedings in which the 

subpoena power is granted by statute in California may be roughly 

divided into three main categories: adjudicatory proceedings, 
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legislative proceedings, and investigative or inquisitional proceedings. 

Each of these primary types of proceedings may be convenientlY divided 

into several classes for the purpose of discussion. 

Adjudicatory Proceedings 

As used here, "adjudicatory proceedings" refer to proceedings 

conducted by a tribunal convened for the purpose of deciding specific 

issues and resolving particular difficulties between adverse parties 

on the basis of the evidence presented by such parties. Generally, 

these are adversary proceedill8S conducted under rules of the particular 

tribunal governing specific rigllts and duties respecting the admis-

sibility of evidence, the examination and cross-examination of 
1 

witnesses, and the like. 

The most obvious and traditional type of adjudicatory proceeding 

is that conducted by the courts. That a court can compel the attendance 

and testimony of witnesses in all actions and proceedings before it 

is inherent in the nature of the judicial process. Several California 
2 

statutes specifically declare the courts' subpoena power in all civil 
3 

and criminal cases, as well as such special proceedings as those 
4 

conducted under the Juvenile Court Law and those relating to the 
5 

commitment of mentallY irresponsible persons. SimilarlY, the courts 

are vested with broad powers to compel compliance with its process 
6 7 

by means of contempt, both civil and criminal. 

Moving away from the strictly judicial setting, similar ad-

judicatory power is vested in numerous governmental agencies, both 
8 

state and local. The wide range of licensing activity is but an 

-11-
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example of this function. At the state level, the licensing activity 

ranges from accredttatlon of persons in regard to certain vocations--
9 

as widely divergent, for example, as teachers and certified shorthand 
10 

reporters --through regulation of specific activities, such as the 
11 

sale of corporate securities, to control over large segments of 
12 

industry, such as public utilities. An elementary example of 

licensing at the local level is the burning permit issued under the 
13 

authority of the various county air pollution control districts. 

Examplesof the exercise of the subpoena power in adjudicatory 

proceedings conducted by governmental agencies are as numerous as the 

activities of the agencies are varied. Thus, every hearing involving 

license revocation or suspension involves an adjudicatory process 

lrherein substantive rights are determined just as in court proceedings. 

Disciplinary proceedings conducted by agencies or quasi-governmental 
14 

authorities charged with professional licensing responsibilities are 
15 

in substance not unlike criminal proceedings conducted by a court. 

A particularly isolated but interesting example of the adjudicatory 

function is the authority of the Division of Housing to issue subpoenas 

and hold hearings "for the purpose of reaching an amicable settlement 
16 

of controversies" ariSing in connection with the Division's broad 

investigative powers. 

Arbitration is but another example of a type of adjudicatory 

proceeding. In this case, the occasion for the exercise of adjudicatory 

activities is created by agreement between private parties. Even here, 

however, California la\1 authorizes the issuance of a subpoena. Thus, 

the Code of Civil Procedure Section 1982.6 provides authority for a 
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neutral arbitrator in any arbitration proceeding to issue a subpoena 

to compel the attendance and testimony of witnesses. 

Legislative Proceedings 

For the purpose of classification, "legislative proceedings" as used 

here refer to proceedings conducted for the purpose of advising a 

lawmaking body of matters upon which its legislative or quasi-legislative 

act may be based} whether it be the enactment of statutes} the adoption 

of rules} or the promulgation of regulations. There are no "parties" 

to the proceeding; witnesses are summoned and examined only by the 

lawmaking body itself; there are no rules assuring the reliability 

of information disclosed; no decisions need be rendered. Indeed, unlike 

an adjudicatory body} a lawmaking body is not required to act; even 

uhen it acts, it settles DO issues in dispute between particular persons 

and its decision reflected in such action need not be based upon any 

evidence produced at the hearing. 

Some types of proceedings are easily categorized as "legislative 

proceedings"--for example, hearings on a bill by a state legislative 

committee; but others shade into quasi-adjudicatory proceedings--such 

as zoning variance hearings. In all such proceedings, however, investi­

gative activities are required, for fact finding is an integral part of 

the legislative process. Whether conducted by the governing body itself 

or by an administrative agency pursuant to delegated authority} these 

activities inherent in the nature of the legislative process are carried 

out at both the state and local levels of government. In aid of their 

legislative or quasi-legislative duties, these factfinding bodies of 

government uniformly are authorized to issue subpoenas requiring the 

attendance and testimony of ,Titnesses. 

-13-



At the state level of government, the Senate, the Assembly, and their 
1 

various committees are authorized to issue subpoenas. Between legislative 

sessions, compliance with a committee subpoena ~y be compelled only by 
2 

appeal to the courts. When the Legislature is in session, however, 

compliance with its process may be compelled without the aid of the 

judiciary since commitment for contempt may be accomplished by resolution. 3 

Numerous state administrative agencies also are empowered to issue 

subpoenas. As noted previously, the authority for the issuance of 

subpoenas seldom distinguishes between the nature of the function--whether 

4 
quasi-judicial or quasi-legislative--to be performed by the agency. However, 

the exercise of the subpoena power for a quasi-legislative function may, 

for the purpose of discussion, logically be separated from adjudicatory 

activities. Whenever, for example, the subpoena power is exercised 

in aid of an agency's rulemaking authority, a quasi-legislative rather 

than ~tory power is exercised. The State FIWlchise T::lX Board, 

for example, exercises broad rulemaking authority it its administration 

of the state 5 tax laws. Its adoption of rules and regulations regarding 

classifications for taxing purposes is an example of such quasi-legislative 
6 

activity. 

As indicated, the legislative process is not confined to the state 
7 8 

level of government. County boards of supervisors and city councilS 

are authorized to 

pollution control 

of eQualization,12 

"9 
issue subpoenas, as are local election boards, air 

II 
distircts,lO local housing authorities, county boards 

and the like. 13 The governing body of any city, for 

example, "may issue subpeoas requiring attendance of witnesses or 

production of books or other documents for evidence or testimony in any 

-14-
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14 
action or proceeding pending before it." 

Investigative and Inquisitional Proceedings 

"Investigative proceedings" as used in this discussion are 

the most difficult to categorize. Legislative bodies investigate 

facts to determine the need for legislation and, in a sense, courts 

investigate the facts of the causes before them. What is meant 

here, though, is a proceeding conducted by a governmental officer 

or agency for the purpose of determining whether further official 

action in regard to any matter discovered in the course of the 

proceeding is warranted. There are no issues and no parties. 

No findings of fact or legislative act is contemplated. Generally, 

there are no boundaries to the scope of the proceeding other 

than the authority of the body conducting the investigation. 

Perhaps the clearest example of investigative or inquisitional 

proceeding is a grand jury proceeding. A grand jury is, of course, 

an integral part of the judicial system. But it does not perform 

an adjudicatory function. It is not bound by ordinary rules of court 

nor specific rules of procedure; there is no right to present 

evidence in defense; there is no right to cross-examine witnesses. 
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Thus, a grand jury is "inherently a body of inquisition empowered to make 

fUll and diligent inquiry into public offenses • . 
,,1 

In aid of this 

investigative duty, the grand jury is extended the subpoena power through 
2 

the superior courts to compel attendance and testimony of witnesses. 

Another example of the investigative or inquisitional activity 

not closely related to either adjudicatory or legislative functions is 

the coroner's inquest. Government Code Section 27498 authorizes the 

coroner to issue subpoenas for the examination of any witness "who in his 

opinion or that of any of the jury has any knowledge of the facts. n Failure 

without reasonable excuse to attend and testify is a miSdemeanor. 3 

Civil Code Section 1201 provides officers authorized to take proof of 

instruments with authority for the issuance of subpoenas for the examination 

of witnesses. The same section vests such officers with contempt power 

to compel compliance. 

A final example of investigative activities may be had by reference 

to the numerous authorizing statutes in regard to investigative functions of 

administrative agencies. Unlike grand jury proceedings and coroners' 

inquests, however, many of these investigative activities are conducted 

by agencies charged with enforcement or regulative dutieSj4 investigative 

activities conducted by these agencies may be only incidental to the 

performance of adjudicatory or legislative functions by the investigating 

authority. For example, the Director of Agriculture is authorized to 

issue subpoenas in regard to his investigation of the failure of a processor 
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c to make payment for farm products within the time specified in any 

contract of sale. 5 The same chapter of the Agricultural Code containing 

this authorization also details the licensing authority of the Director 
6 

over processors. 

Summary 

From the foregoing, which is by way of example only and does not 

purport by any means to exhaust all statutory subpoena authority, it is 

apparent that the duty to testify in response to a subpoena can arise in 

a variety of ways and in numerous types of proceedings and forums. It 

ranges from the courtroom situation in a civil or criminal case conducted 

by a court, through pretrial and special proceedings incident to the 

judicial process, through the full range of legislative action by state and 

c=: local governments, through a maze of administrative agencies, boards, 

commissions, and the like, to the local tax assessors and beyond. In every 

situation in which there arises a duty to testify, there arises an 

equivalent potential claim of privilege. 

c 
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TYPES OF PROCEEDINGS IN H:IICH PRIVIWGES HILL BE 
RECOGNIZED UNDER EXISTING CALIFORIUA IAH 

Section 13 of Article 1 of the California Constitution provides 

that "No person shall be • compelled} in any criminal case} to 

be a witness against himself " This constitutional provision 

gives rise in practice to two distinct privileges. First} the 

defendant in a criminal case has a privilege not to be called as a 

witness and not to testify. Second} every person} whether or not 

accused of a crime} has a privilege when testifYing to refuse to give 

information that might tend to incriminate him. 

Though not specifically codified in such terms} the privilege 

against self-incrimination clearly applies in any type of proceeding, 

uhether adjudicatory} legislative or investigative} for the constitu-

tional guarantee precludes compelling a person to give self-incrimina-
1 

tory testimony in any proceeding where testimony can be compelled. 

Several statutes indicate the scope of the privilege of a person 

accused or charged uith the commission of a crime or offense not to 

testifY at all. Thus} Penal Code Sections 688} 1323 and 1323.5 provide: 

§688. NO PERSON TO BE A HITNESS AGAINST HIl-lSELF IN A CRIMINAL 
ACTION, OR TO BE UNNECESSARILY RESTRAINED. No person can be 
compelled, in a criminal action, to be a ~litness against himself; 
nor can a person charged with a public offense be subjected, 
before conviction, to any more restraint than is necessary for 
his detention to answer the charge. 

§1323. A defendant in a criminal action or proceeding can not be 
compelled to be a witness against himself; but if he offers 
himself as a uitness, he may be cross-examined by the counsel 
for the people as to all matters about which he uas examined 
in chief. The failure of the defendant to explain or to deny 
by his testimony any evidence or facts in the case against him 
may be commented upon by counsel. 
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c § 1323.5. In the trial of or examination upon all 
indictments, complaints, and other proceedings before 
any court, magistrate, grand jury, or other tribunal, 
against persons accused or charged with the commission 
of crimes or offenses, the person accused or charged 
shall, at his awn request, but not otherwise, be deemed 
a competent witness. The credit to be given to his 
testimony shall be left solely to the jury, under the 
instructions of the court, or to the discrimination of 
the magist~te, grand jury, or other tribunal before which 
the testimony is given. 

This section shall not be construed as compelling 
any such person to testify. 

Section 688 applies to "criminal actions," a term that is defined in Penal 

Code Section 683 as "the proceeding by which a party charged with a public 

offense is accused and brought to trial and punishment." Section 1323, 
2 

likewise, is limited to criminal actions. The scope of the similar 
3 

privilege provided by Section 1323.5 is uncertain, but apparently is 

broader, although the section would appear to be limited by the definitions 

C of "crime" and "public offense" in Penal Code Section 15, which reads: 

"CRIME" AND "PUBLIC OFFENSE" DEFINED. A crime or public 
offense is an act committed or omitted in violation of a 
law forbidding or commanding it, and to which is annexed, 
upon conviction, either of the following punishments: 

1. Death; 
2. Imprisonment; 
3. Fine; 
4. Removal from office; or, 
5. Disqualification to !DId and enjoy any office of 

honor, trust, or profit in this State. 

The principal statutory recognition of other privileges in california 

is Section 1881 of the Code of Civil Procedure, which provides for the 

attorney-client privilege, the physician-patient privilege, the marital 

~ommunication privilege, the priest-penitent privilege and the governmental 

secrets privileges. In addition, Section 1881(6) grants newsmen a privilege 

C in regard to their news sources, and Business and Professions Code Section 2904 

creates a psychologist-patient privilege equivalent to the lawyer-client 
-19-
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c 4 
privilege. "Except for the newsmen's privilege, these statutes contain no provisio~ 

indicating the type of proceeding in "hich they may be applicable. Code of Civil 

Procedure Section 1881 provides simply that it is the policy of the law to encourage 

confidence in certain relationships ~~d, therefore, a person cannot be examined 

in regard to the privileged matters listed in the section. Subdivision 6 of 

Section 1881, relating to the newsmen's privilege, hauever, is made applicable 

by specific language to judicial, legislative and administrative proceedings. 

From this, it could be argued that the omission of similar language fram the other 

subdivisions indicates that they do not apply in all types of proceedings. 

But the other subdivisions were enacted in 1872; subdivision 6 was enacted in 

1935. Little implication as to the intent of the Legislature in 1872 can be 

derived fram the inclusion of more explicit language some 63 years later. 

c One might also argue that if it is the policy of the law to preserve 

confidences inviolate in regard to certain relationships, that policy requires 

the preservation of the confidences not only in court, but also when the 

confidential information is sought under nny of the more than 100 statutes 

authorizing boards, officers, commissions, committees and other agencies to 

compel testimony. 

No direct authority on these statutory privileges being applicable in 

nonjudicial proceedings can be found in California. That they do apply in such 

proceedings apparently has never been questioned. The appellate reports contain 

a number of cases in which the applicability of various privileges in 

nonjudicial proceedings is assumed, and either a privilege is applied or the 

information sought is held to be outside the protection of the claimed privilege. 

Thus, the Supreme Court in In re McDonOugh6 held that an attorney was properly 

C entitled to rely on the attorney-client privilege in a grand jury -proceeding 

-20-
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<:: to justify his refusal to disclose the identity of his client. In a later case,7 

the attorney-client privilege was recognized as being available in grand jury 

proceedings, but the communication itself was not privileged. 

A recent federal case8 applying the California law of privilege held 

that the identity of a client could be concealed under the attorney-client 

privilege in an investigative hearing held by a special agent of the Internal 

Revenue Service to determine the identity of a person who might be liable for 

the payment of taxes. 

other California cases have involved legislative proceedings,9 administra­

tive proceedings,lO and local bar association disciplinary proceedings,ll where 

various privileges--such as the marital communication privilege and the 

attorney-client privilege--apparently were assumed to be applicable, but the 

information sought was held unprivileged. 

c: In other states, there is also little direct authority. A leading New 

c 

York case
l2 

held explicitly that the physician-patient privilege applies in 

legislative proceedings. Authorities in other states are split as to the 

availability of the phySician-patient privilege in such proceedings as workmen's 

13 14 compensation cases and lunacy hearings; however, in these kinds of 

proceedings, the patient's physical or mental condition is the ultimate issue 

and the substantive privilege may be inoperative even in judicial proceedings. 

The rules of the House Committee on Un-American Activities recognize 

the availability of the marital privilege15 and other judicially recognized 

. 16 
privileges also are generally respected in congressional committee proceed~ngs. 

In same nonjudicial proceedings in California, specific statutes incorporate 

the privileges recognized in judicial proceedings. For example, Penal Code 

Section 939.6 requires a grand jury to base an indictment upon "legal evidence." 

Government Code Section 11513(c) requires the recognition of privileges 

-21-
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<:: applicable in civil cases in all administrative adjudicatory proceedings 

conducted under the Administrative Procedure Act. Since the Administrative 

c 

<:: 

Procedure Act applies only to certain state agencies, and inasmuch as Section 

11513 applies only to license application or disciplinary proceedings, this 

act supplies no clue as to the applicabiity of privileges in investigative or 

quasi-legislative proceedings conducted by administrative agencies, adjudica-

tory proceedings conducted by local administrative bodies, or any proceedings 

conducted by state agencies not subject to the act. 

From the foregOing, it appears that no one can state uith confidence that the 

privileges provided by Section 1881 do not apply to nonjudicial proceedings. 

In fact, it is as logical to assume its applicability in nonjudicial proceed­

'ings as it is to accept its applicability,in judicial proceedings, since 

the section in terms is not made specifically applicable to any type of 

proceeding. 
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TYPES OF PROCEEDINGS IN WHICH PRIVILEGES HILL BE 
RECOGNIZED UNDER THE UNIFORM RULES OF EVIDENCE 

Although it is not surprising that the ordinary exclusionary 

rules of evidence (such as the hearsay rule) are rarely applied in 
1 2 

nonjudicial proceedings, and are sometimes "relaxed" in certain 
3 

types of judicial proceedings, one would expect that privileges 

would be recognized in all types of proceedings. In fact, as the 
4 

preceding discussion suggests, the practice in California appears 

to be to recognize privileges in administrative and legislative 

proceedings as well as in judicial proceedings. 
5 

Nonetheless, with one exception, the privileges under the 

Uniform Rules of Evidence apply only in proceedings "both criminal 

and civil, conducted by or under the supervision of a court, in which 
6 

evidence is produced." The rules are not made specifically applicable, 

for example, to administrative proceedings; in the absence of some 
7 

other statute, they would not apply to such proceedings. 

The fact that the Uniform Rules are limited to judicial proceed-

ings does not mean that the Uniform Commissioners took the position 

that privileges should not be recognized in other proceedings. The 

Commissioners drafted a set of rules for judicial proceedings and 

did not intend to change the la"1 applicable to the procedures followed 
8 

in other types of proceedings. 
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c 

TH1 ?ROBLill1 CRl'> TTo:D BY TIffi DIFFERENCE 
IN TIfS SCOPE OF PRIVIL1GES PROVIDED BY THE UNIFORl1 RULES 

AN!) UND".R EXISTING CALIFORNIA 111 W 

In considering the Uniform Rules of Evidence for enoctment in C~lifornia, 

it is nccess~ry, of course, to consider what disposition should be TIk"de 

of the existing privilege statutes. The Uniform Rules 8re limited to civil 
1 

and criminal proceedings conducted by or under the supervision of a court; 

but the existing California privileges, generally speaking, a~pear to be 

applicable in all typos of proceedings--judicial, ndministrative and legis-
2 

lative. This difference in the scope of the privileges presents a difficult 

problem. 

It 1wuld be possible to limit the revised Uniform Rules on privilege 

to judiCial proceedings and to retain the existing stotutes, amending them 

to provide that they do not apply to proceedings covered by the Uniform 

Rules. This course of action 1.rould result in a dual set of statutes that 

,rould prove burdenscme and unworkable, for the existing statutes are 

defective and uncertain, and on their face do not reflect the judicially 

created rules that implement them. On the oth~r hand, to enact now rules 

of privil~ge that would apply only in judicial proceedings and to repeal 

the existing privilege statutes would eliminate the privileges that probably 

are n OH availa ble in many types of nonjudicial proceedings. 

There appear to bo but two resOlonable methods of dealing ,,Ji th this 

problem. One possible solution would be to provide that the revised URE 
• 

counterpart of an existing privilege statute applies to nonjudicial 

proceedings to the extent that the existing statute (to be repealed) formerly 

C applied. This solution ',rould nerely create uncertainty and in effect 

1,ould require the courts, without any reliable guide, to determine the 

-24-



c 

c 

c 

scope of the nGH privileges. It would seem a bett<Jr solution to provide 

in the statute the rules for determining the scope of the privileges. 

Oth2rwise, yenrs will pass before the scope of eRch of the privileges can 

be determined by the courts,. Cases must be tried and processed through 

the appellate courts. litigants Imlst expend their money te determine Hhat 

the Legislature '<Till have neglected to specify. And, in the lTlG~ntime, 

"Thile the scope of the various privileges is unknown, whether a particul8r 

privilege ,dll be allowed in a particular nonjudicial proceeding will 

depend to a large extent on the \{eight given by the person conducting the 

heoring to the public policy that justifies that privilege. 

Thus, there appears to be only one reasonable method of dealing with the 

problem created by the differences in the scope of the privileges provided 

by the Uniform Rules and those provided by existing California l'aw. It is 

necessary to determine the types of proceedings inwhich each privilege 

is to apply. This determination can be made only after a consideration of 

tho scope of pIotection provided by existing law, the types of nonjudicial 

proceedings where testimony can be cempelled, and whether the public policy 

underlying the particular privilege requires recognition of the nrivilege 

in the various types of nonjudicial Droceedings. In subsequent portions 

of this study, each of the privileges is discussed in some detail. As a 

part of the discussion of each privilege, the considerations relevant to a 

determination of the types of proceedings in \<I"hich the privibge sh ould be 

available will be mentioned and suggestions '<Till be made as to the dcsirDble 

scope of the privilege. 

Once the scope of each privilege has been determined, the form that 

the various privilego proviSions should t2ke can th2n be determined. For 
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example, it may· be determined that a particular Drivilege--ouch as the 

attorney-client privilogo--should be made generally applicable to all 

types of proceedings, with desired exceptions stated in the form of 

exceptions. If the statute proves to be too broad in the scope of its 

protection, appropriate excoptions may be added from time to time as 

justified. On the other hand, other privileges--such as the right of a 

defendant in a criminal action not to testify at all--may be limited to 

criminal actions and not be generally applicable to all types of proceedings. 

A possible solution to the problem of t:le form of the statute is 

illustrated by the experience of New Jersey, a state which has adopted a 

revised version of the Privileges Article of the Uniform Rules. New 

Jersey concluded that as a general rule the oriviJe ges should apply in 

all types of proceedings, and revised Uniferm Rule 2 to read as follows: 

(1) The provisions of article II, Privileges, shall 
apply in all cases and to all proceedings, places and 
inquiries, l,hother formal, informal, public or private, 
as well as to all branches of government and by ;1homso­
ever the same may be conducted, and none of said provisions 
shall be subject to being relaxed. 

(2) All oth8r rules contained in this act, or adopted 
pursuant herete, shall apply in overy proceeding, criminal 
or Civil, conducted by or under the supervision of a court, 
in ,1hich evidence is produced. 

(3) Except to the extent to which the rules of evidence 
may be relaxed by or pursuant to statute applicable to the 
particular tribunal and except as provided in paragraph 
(1) of this rule, the rules set forth in this act or adopted 
pursuant heroto shall apply to formal hearings before 
administrative agencies and tribunals. 

(4) The enactment of the rules set forth in this act 
or the adoption of rules pursuant her3to shall not operate 
to repeal any statute by implicotion. 
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F OG'I'/1 CTES 

1. ~al. Canst., Art. I, § 13. See also, Cal. Penal Code §§ 688, 1323, 

1323.5. People v. Tal1e, III Cal. App.2d 650, 245 P.2d 633 (1952). 

2. Cal. Canst., Art. I, § 13. See also Cal. Code Civ. Froe. § 2065. 

3. Cal. Code Civ. Froe. § 1881(2). 
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1. 8 Higmore, Evidence § 2192 (MeN. ed. 1961). 

2. Cal. Code Civ. Proc. § 1985; Gal. Penal Code § 1326. 

3. See, e. g., Cal. Govt. Code § 11181, ani the several sta cutes listed 

in the text. 

4. Cal. Bus. & Prof. Code § 19436. 

5· Gal. Ins. Code § 12924. 

6. Cal. Pub. Util. Code § 311. 

7· For example, Cal. Elec. Code §§ 18409 and 18465 authorize local 

election boards to issue subpoeras only to local precinct boards in 

connection with the canvassing of returns. 
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1. See, eogo, Cal.uGovto Code § 11500 et sego regarding 
proce:iures for--adjiidIcation proceedings conducted 
byaaministrativ8 agencies subject teth",- Adminis­
trative Procedure Act. 

20 Cal. Code Civ. Froc. §§ 1985, 1986. 

3. Gal. Penal Code § 1326. 

4. Cal. Welf. & Inst. Code § 664. 

5. See, e.g., ~elf. & Inst. Code §§ 5053 (mentally ill 
persons), 5257 (mentally deficient persens), 5510 
(sexual psychopaths), 7057 (psychopathic delinquents). 

6. Cal. Code Civ. Froc. §§ 1991. See also Cal. Code 
Civ. Proc. § 1992 (forfeiture of SlOO-to party 
aggrieved for disobeying a subpeona, as well as 
damages suffered). 

7. Cal. Penal Code § 1331. 

8. See, e.g., the agencies listed in Government Code 
Section 11501(b) as being subject to administrative 
adjudication procedure contained in the Administrative 
Proced ure Act. 

9. 

10. 

11. 

Cal. 

Cal. 

Cal. 

Calo 

Go~~rt .;0 

Bus.& 

Corp. 

Pub. 

Code § 13101 

P!'of 0 Cede § 

Code § 25000 

Util. Code § 

et seg. 

8000 et seg. 

et seg. 

301 et seg. 12. 

13. Cal. Health & Saf. Code § 24198 et 5e9o 

14. For example, the State Bar Association. 

15. In such proceedIngs, of course, substantive rights 
are determined and the penalty for violation ef 
obligations--imposed --by the enforcement agency is 
not unlike a criminal penalty, to which in many 
cases the violator--also may be subject since 
violations or infractions of professional responsi­
bilities often constitute crimes as well. 

16. Cal. Laber Code § 1485. 
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1. Cal. Govt. Code § 9401. 

2. Cal. Govt. Code § 9408. 

3· Cal. Govt. Code §§ 9406, 9407, 9409. 

4. See, e.g. , Cal. Rev. & Tax Code §§ 19254, 26423, providing that "The 

Franchise Tax Board n:ay issue sulYfer.as or subpenas duces tecum, which . 

may be served on any person for any purpose." The Board, of course, has 

broad powers involving adjudicatory (see, ~, Cal. Rev. & Tax Code 

§ 18592), quasi-legislative (see, e.g., Cal. Rev. & Tax Code § 19253), 

and investigative activities (see, .::..:&" Cal. Rev. & Tax Code § 19254). 

5· See, e.g., General Electric Co. v. State Bd. of Equalization, 111 Cal. 

App. 2d 180, 244 P.2d 427 (1952). 

6. Ibid. 

7. Cal. Govt. Code § 25170. 

B. Cal. Govt. Code § 37104. 

9. Cal. Elections Code §§ 18409, 18465. 

10. Cal. Health & Saf. Code §§ 24315, 24341, 24367.5. 

11. Cal. Health & Saf. Code § 3431B. 

12. Cal. Rev. & Tax Code § 1609. 

13. See, e.g., Sts. & Hwys. Code § 7170, which authorizes issuance of 

subpoena by a local board of public works, certain officials functioning 

as such board, or "any three competent and disinterested persons appointed 

by the legislative body" in connection with estimate and assessment of 

damages under the street imporvement act of 1913. 

14. Cal. Govt. Code § 37104. 
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1. rrHin v. Lurphy, 129 eel. Ap::. 713, 716, 19 P.2d 292, 293 (1933) .. 

2. Cal. Fanal Code § 939.2. 

3. Cal. Govt. Codo § 27500. 

4. For CX[;l,plc, Govcrm-r:cnt Code Section lllEl gr3.nts th:: 2ub;::ocno ;=:or;;or 

to tho head of coch departmont in the stah; govurnrriCnt in connection ',lith 

invustigatior,2 Dna pro8ocutions of "(0) All matters re13ting to tho 

businoss activities and subjects under the jurisdiction of the department," 

"(b) Vio13tion3 of any ]cn, or rule or order of the department," "(c) Such 

ethGr m"ttcrs as may be providod by 1m,." Cal. Gc'lt. Code J 11180. 

"The diminishing practicel effect of judicial limitation on tte scope of 

records "hich can bo required by administr"ti'le 2ubpoena recomes apparent 

"hem it is rec311~d that many agencies with subpoena pOHor3 arc authorized 

to conduct genaral or statistic"l iLv8stigatiens a3 Hell C3 investigations 

fer law enforcerc.ent rurposes. It ,wuld seom that such an <'gencl' could 

justify virtually any subpoonc on th'2 ground that it ",as gathering 

g8neral inforllUltion under congreSSional authorization. Nor lwuld this 

nocessarily bo c fiction, sincL general inv€stigDtions normally Hill 

center in the very fields ,lhcrc violations most commonly occur." !:ote, 

34 Cal. L. Rev. ~2E, 429-430 (1946). 

5. Cal. Agric. Code § 1300.3. 

6. S8e Cal. Agric. Coda, Div. 6, Ch. 9 (commencing ',lith § 1299.18). 
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1. Cal. Const., Art. I, § 13. 

2. The section applies to a defendant in a "criminal action or proceeding." 

Penal Code § 685 states: "The party prosecuted in a criminal action is 

:J.esignated in this Code as the defendant." 

3. This section was unknown in California law from 1872 until 1952, 

when People v. Talle, 111 Cal. App.2d 650, 245 P.2d 633 (1952), was 

decided. It had been assumed that the section had been repealed by the 

enactment of the Penal Code in 1872, until the decision in People v. 

Talle held that it still declared the law. The only purpose for invoking 

the section in People v. Talle was to hold it was error for the 

prosecution to call the defendant as its witness and to compel him to 

rely on this privilege. It seems likely that the saIne result could have 

been reached without relying on Section 1323.5. 

4. These sections provide: 

Cal. Code Civ. Proc. § 1881(6) 

Newsmen. A publisher, editor, reporter, or other person 
connected with or employed upon a newspaper, or by a press 
association or wire service, cannot be adjudged in contempt 
by a court, the Legislature, or any administrative body, for 
refusing to disclose· the source of any inforrrntion procured 
for publication and published in a newspaper. 

Nor can a radio or television news reporter or other person 
connected with or employed by a radio or television station 
be so adjudged in contempt for refusing to disclose the source 
of any information procured for and used for news or news 
comrr,entary purposes On radio or television. 

Cal. Bus. & Prof. Code § 2904 

Confidential relationship b~tween psychologist and client; 
privileged communications. For the purpose of this chapter 
the confidential relations and cOWIT~nications between psychologist 
and client shall be placed upon the sarr.e basis as those provided 
by law between attorney and client, and nothing contained 
in this chapter shall be construed to require any privileged 
communication to be disclosed. 
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5. See representative statutes listed in the text, supra 
at 3-8. 

6. 170 Cal. 230, 149 Pac. 566 (1915). Cf. People ex reI. 
Vogelstein v. Warden of County Jail, 150 Misc. 714, 
270 N.Y. Supp. 363 (sup.··Ct. 1934) (att()rney-client 
privilege recognized as available in grane!. jury 
proceedings, out that privilege does not extend to 
protection of a client' 5 identity). 

7. In re Bruns, 15 Cal.App.2d 1, 58 P.2d 1318 (1936). 
Accord In re SeIser, 15 N.J. 393, 105 A.2d 395 (1954) 
(attorney-client privilege recognized as available 
in grand jury proceeding, but privilege does not 
attach to cor.ununications in .furtherance of crime). 

8. Baird v. Koerner, 279 F.2d 625 (9th Cir. 1960). 

9. See Board of Educ. v. 'dilkinson, 125 Cal.Arp.2d 100 (1954). 

10. See 11 Ops.Cal.Atty.Gen. 116. 

11. ~!CKnew v. Superior Court, 23 Cal. 2d 58, lL,2 P. 2d 1 (1943;. 

12. 

13. 

14. 

New York City Council v. Goldwater, 284 N.Y. 296, 
31 N.E.2d 31 (1940). 

See, ~., cases collected in Annot., 133 A.L.R. 732 
(1941). Cf. Case·of Chernick, 286 Mass. 168, 189 N.E. 
800 (1934i(marital privilege recognized in workmen's 
compensation case). 

See, ~., In re Fleming,· 196 Iowa 639! 
(1923), and In re Harmsen, 167 N.W~ 61~ 
Cf. In re Gates, 170 App. Div. 921, 154 
TI915) • 

195 N.T:!. 242 
(lovra 1918). 
N. Y .S. 782 

15. Rule XII, Committee on Un-American Activities, Rules 
of Procedure 7 (1953). 

16. See, e.g., 45 Cal. L. Rev. 347 (1957). 
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1. Govt. Code § 11513(c), part of the Administrative Procedure Act, 

sta"Oes in part: "The hearing need not be conducted accordi!1g to 

technical rules of evidence and "itnesses. Any relevant evidence shall 

be admitted if it is the sort of evidence on "hich responsible persons 

are accustomed to rely in the condlict of serious affairs, regardless of 

tile existence of any common 1m, or stat'.ltory rule which might rrake improper 

the admission of such evidence over objection in civil actions." See 

also, for example, Labor Code § 57C8. On the other hand, tile Administrative 

Procedure Act also states in Govt. Code § 11513(c): "The rules of 

privilege shall be e ffe cti ve to the same extent that they are now or 

hereafter rray be recognized in civil actions .. " 

2. Uniform Rule 2 provides that the Uniform Rules apply in judicial 

proceedings "except to the extent to ',rhieh they may be relaxed by other 

procedural rule or statute applicable to the specific situation." (Emphasis 

added. ) 

3. E.g., Code Civ. Proe. §§ 117 (judge of small claims court rray make 

informal investigation either in or out of court), 956a (Judicial Council 

may prescribe rules for taking evidence by appellate court), 988i (like 

§ 956a), 1768 (hearing of conciliation proceeding to be conducted informally), 

2016b (not ground of objection to testimony sought from deponent that such 

testimony inadmissible at trial, provided it is reasonably calculated to 

lead to discovery of admissible evidence) and Penal Code § 190.1 (on issue 

of penalty, evidence rray be presented of circumstances surrounding crime 

and of defendant's background and history). 

4. See discussion in the text beginning on page 18. 
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5. Uniform Rule 25, the privilege against self-incrimination, by i~s 

terms gives a privilege to refuse to disclose incriminating r.'.atter "in 

an action or to a public official of this state or any govermnental agency 

or division thereof." The official comment to the rule does not indicate 

why this one rule was r.'.ade applicable to nonjudicial proceedings. Perhaps 

the reason is found in the constitutional basis of the privilege. Yet, 

the Un~form Rule apparently is not broad enough to provide protection, 

for example, in arbitration proceedings. 

6. Uniform Rule 2. 

7. The comment to Rule 2 reads: 

These rules are IT.ade applicable to court proceedings 
and are not specifically extended to adminiscrative tribunals 
with fact-finding or semi-judicial power. This is true 
partly because the rules are designed for adoption by courts 
under their rule-rr.aking power as well as by legislation and 
there would exist the question of the extent to which the 
courts could impose the rules upon other tribunals. Also 
considerable modification and use of alternative language 
in the rules would be necessarJ to make them fit every 
fact-finding situation. However, there is no good reason 
why the same rules should not be employed in one type of 
tribunal as well as in another. In fact the hope of uniformity 
not merely among courts, but between courts and administrative 
agencies is one of the rr.ajor factors of justification ~or 
these rules. They can be very readily adapted to fit any 
situation and it is hoped that they rr.ay provide the patcern 
for all inquiries where evidence is introduced. It is not 
intended that these rules should modify any other procedural 
rules under which the rules of evidence are relaxed fo~ 
specified purposes. 

8. See corrment to Rule 2, note 7 supra. 
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1. Uniform Rule 2. See discussion of this rule in the text, supra 

at 23. 

2. See discussion in the text, supra at 18-22. 

3. N.J. REV. STAT. § 2A:84A-16. 
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