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Memorandum 63-30
Subject: Study Wo. 34{L} - Uniform Rules of Evidence

(Rules 27, 27.1, 27.2, 27.5,
27.6 and 27.7)

Lt the last meeting the Commission directed the staff to revise
the physician-patient and psychotherapist-patient privileges to
provide a privilege for a third party, & non-peticent, who glves inferme-
tion to a physician or psychotherapist in order to enable a therapist
to treat or diasghose g patient. If the communicaoticn from the third
rarty relates solely to the third party's condition, the Commission
decided that the third perty alone should be the holder of the privi-
lege. 5o far as any other stalements from the third party are con-
cerned, the priviiege should bhe held jointly by fthe patient and the
third party. In order to accomplish this, it has been necessary
to create four new priviieges. Two of these privilepges are relateéd
te  the physician-patient privilege and two arc related to-the
psychotherapist-patient privilepe. It has been necessary to create
nev privileges because it is impossible o sccomplish the Commission's
directives in any other way. The heolders differ from privilege to
privilege, the nature of the information communicated differs from
privilege to privilege and it sezms likely that the exceptions will
differ from priviiege to privilege--zlthough the Commissieon did not
consider in detail which exceptions wculd be applicable.

Attached to this memorandum are the following exhibitg:

Exhibit I (goldenrod paper)--Provesed Rules 27.1, 27.2, 27.6
and 27.7

Exhibit II (yellow paper)--Chart Comparing Physician-Patient,

Psychotherapist-Fatient and Third Party Privileges,
Revised Rules &7, 27.1, 27.2, 27.5, 27.6 and 27.7.
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Exhitit IIT {pink paper)--Ezcerpt from 8 Uimmore on Evidence
(3d ed. 10LO}, pp. 5L-E7.

The UREZ preposed tul four communications nriviieges-~-Rules 26
through 29. The Commission has ncow recomsended nine communications
privileges inciuding a psychiatrist-patient privilege and four
third party rrivilcges. There are certain technical criticisms
to be made of these. The details of the third party privileges
are discussed lster in the memo, buit certain problems are inherent
in the nature of the privileges that have bzen created. For example,
how is a judge without hearing the statement itself ever going to
distinguish between a statement that relates scolely to the conditicn
of the third party and a condition that does not relate solely to
the condition of the third party when he is reguired to determine
whether the privilege is being claimed by the right person or has
been waived by the holder?.--cr dces the fact that subdivision (4){a)
of these rules requires the Jjudge tc make his determination "from
evidence apart from the co municaticn itself” imply that he may
require revelation of the cormunicaticn tc determine the applicablility
of a privilege or an excepiiorn mcntioned in one of the other sub-
divislang? But there is s fTundamental cobjectlon that too much
privilege is being cir=ated. It appears ib~t the Conmissicn has
been pushing the legic of the privilege: to cover remote possibilities
until the result is so complex that few will te able to understand
it and none will H= able to apply it.

There is attached to this memorandum as Exnibit IIT (pink paper)

an excerpt from the third edition of 8 Wigmore cn Bvidence. It would
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be worth your while to read it. It argues that each individualls
right to justice is dependent vpon the duty of every nmember of the
community to give evidence when the course of justice reguires
the investigeticn of the truzh. As privileges are but exemptions
from this duty to give evidence, and as justice depends upon the
duty to give evidence, privileges are o be strictly construed
and discountenanced.

In the interest of developing scientifically the

detaiis of the variousiecormized privileges, judges

and lawyers are apt to forpet this exceptional naturs.

The presumpiion against thelr extensicn is net pre-

served in spirit. The trend of the day is to expand

ther as 1f they were large and fundamentzl principles,

worthy of pursuit into the remotest amalogles. This

attitude is an unwhelescore cne. The investigation of

truth and the enforcement of testimonial duty demand the

restriction, not the expanszion, of these privileges.

They should be recognired only within the narrowest limits

regquired by principle. Every step beyond these limits

helps to provide, without any real necessity, an

chstazcle to the adminisiration of justice. [8 Wigmore

(3d ed.)at 671.

This passage seems directed at the Law Revision Cormission--
except that it was written in 2233, Many times In the last few
nectings. the Commission has exiended privileges beyond any recom-
mendation of the Uniform Law Commissicners or anyone else reporting
to the Commission that is concerned with the provlem. o consider-
ation seems Lto be given whother the exlension being considered
is really necessary to encourzge the communications we are
seeking to encourage or whelher ihe encouragement being provided

is more important than justice. Yet, that is the only justificaticn

for any privilege at all since the privilege inherently stifles



inguiry into truth. On principle, privileges should Te extended
only so far as it is abscliulbely necessary to do so o in order fo
protect some relablonship whicli is considered of greater importance
than is justice. Yet we act as il "justice for 211" wvere of
little value and toal privacy--cv tacticel devices to protect
persons from the conseguences of their acts--snculd be malntained
at all costs.

5o far =zs psychiairistis arc concerned, it zppears that the
Commission has correcily concluded that sceietr wrguld bz better
served by recognizing s privilese. A8 is pointed out in the second
full paragraph on page 6 of Exhibit T {yellow peges) of Memcrandum
63-7, verscns whose mental vrovlcems freguently cive rise to serious
anti-soeial behavior sometimes decline tresizent because the

gsychotherapist cannct assure confidentiality. Since, then, sociel
b4 x J

0

must suffer either from a lack of justice in a rarficular cause or

2 lack of treatment in & particulsr czee, 1t secems o bte a justified
conclusion from the inforzation we have received a pgreater geod
will be acecmpiished Ty cresting & privilege so that these persons
will accept traztzent.

There is apparently some problem, toc, so far as commurica-
tions from third parties are concernad. But no one heas communicsted
to the Commission a sufficiently severe uroblem to warrant the
ereation of Four new privileges. It seems to the staff thet the
solution proposed by the Spcceizl Commissions on Insanity and Criminal
Cffenders is adeguate to solve the prohlem witlhout creation of all

the new privileges and the complsoxitices laherent in them.
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The Special Commissions? recommendation, bassd om a statute
drafted with the assistance wnd “dvice of the American Psychiatric
Associaticn, includss within the dsfinition of confidential com-
munications cemmunications Lotween members of Lo patient's family
and the psychiatrist. Their stzitute provides that the patient, or
an authorized representative, oy claim the privilege. In this
respect, their statute is essentlally the sarme as the Commission's
proposal. Bul their proposed statute defines @i authorized repre-
gentative to be any person whose communicotions zre modsz privileged
under the statute, thus including the family mencers as well as
{he psychiatrist. and such nerasng &ro suthorized urder that statute
to elaim the privilege only "until given permission by the patient
tc make disclosure.”

This proposal has several advantages over the Commission's
provosal. There is cnly cne holder, the patisnt. Therefore, it is
unnecessary to frame o now privilege with many exceptions reiating
to puardianship procesdings for the third perty, procesdings to
establish the corpetency of the third pzriy, sroceedings between
rarties who elair through the third party, proceedings involving

the 1Intention of a doccased third party iz recoech to a dispositive

instrument, etc. Norecver, thers is no need fer the judge to distinguish

betwveer a statement relating to the third party’s condition and

N

relating to any other subject.
The Commission®s basic plysician-patient and pesychotherapist-
patient privilege rules, wiil but slight medification, can be readily

adjusted to include this portion of the Special Cowsissiong' proposal.



Of course, a logical argument car be mode Lhatl we are trying
to encouragze the communicsticns from the third party and therefore
it is necessary to assurz him thst he azs tae right toc prevent further
disclosure. But, until thers is a demenstratsd problem in this
area, it séems to the stafl {hat the interest of socliety is better
served by act eresating additiconl priviieges. Thorefore, the staff
reccommends that the four new privilsges be scrappesd and that the
definition of confidential ccommuniczticn in Rules 27 and 27.5 be
revised to include communications tetween members of the patient's
familty and the physician or psychotherspist, zrd that such family
menmbers be defined as authcerized yepresentzatives for the purpose of
claiming the privilege until glven permission iy the patient to make
disclesure or un*il there is nc heolder in existence.

If the Commission zocepts the foregoing recommendation, there
is no need to consider the third party privileges in detail. If
detailed coasideration is to ke given to these rules, you will find
Exhibit IT {yelicw paper) tc be nelpful. Exhibit IT is a chart
comparing the provisicns of Eules 27 through 27.7. The chart points
out the differences Tetween the various rules, bt the Jcllowing is
offered as an explanstion as tc why these differsnces appear:

Confidential Communication. In subdivision {1){z) of Rules 27 and

27.5 "econfidential comrunication' is @=fined es irformation trans-
mitted between the patient and ine therspist. in the thirfd party
privileges eenvidential ccmmurication” 1s defined as inforwation

transmitted from the third party o the therzpist. It was believed

]
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that the third party privil-ges ars concernced orly with protecting
communications froem the third party. Irctection for the communica-
tions from the therapist is provided ty -he addition of subdivisian
(4} to Rule 37.

Definitions and Genersl Aule. %The remaining differences in sub-

divisions (1) {definitions) and [){general riie) sve essentianl in
that the privileges undzr Rules 27.1 and 27.6 sre held only by the
third party, wheress the privileges under Rules 27.2 and 27.7 are
Jointly held. Underlying differcnces between the nhysician-patient
privilege and the psychiatrisi-patient privilege have z2iso been

carried forwzrd into these third party privileges. FHence, the third
party privileges apply only in civil actions insofar as the third
rarty-physician privileges are concernsd but the third party privileges
apply in all judiclzl precesdings inscfer as the third party-psycho-
therapist privileges zre concerned.

Parties claiming under ancther. The differences betwszen the various

subdivisions (4} (%) alsc refliect a tasic differerce between the

&

physician-patient priviicge and the psychotberapist-patient prvilege.
Thus, Rules Z7.1 and 27.Z2 reler to any third sarty through whonm

the parties are claiming whereas in Rules 27.£ and 27.7 the third
party must be deceased. We werc a litile uncertain as to whom the
parties sheould be cliaiming through before the exception applied.
Inzsmuch as the communications involved are frem the third party,

and it is the third party wher we are

{0

necoureging to communicate, it

seemed logical to requirs that the partics be claiming through the



third party. This conclusion seemed to be clear encugh insofar
as Rules 27.1 and 27.6 are concerned, Tor the communications in
those privileges relats sclely to the condition of the +third party
and the third party hizmself is the sole holder. The decision is
not so clear in regard tc Rules Z7.2 and 27.7, Tor there the com-
munications dc not relate sclely 4o the condition of the third
rarty, and the patient is also a helder of the privilege. Thus,
the fact that the parties claim through the third party will have
the effect of depriving the patient of his privilege. Ve decided
to require that the parties claim only through the third party in
order to aveld introducing additional complexity.

Dispositive instruments. The dispositive instriments exceptions

in the third party privileges have been confined to dispositive
instruments executed by the third party. This decision seemed fairly
easy when we were considering Rules 27.1 and 27.6, which concern
statements relating solely to the condition of the third party.

It was not so e=asy in connection with Rules 27.2 and 27.7, for the
statements there do not relate sclely to the condition of the third
party. Fossibly in these latier rules, the exespticons should be

for dispositive instruments execuied by either a deceased third
party or a decessed patient.

Competency proceedings. The proceedings to establish competency

exceptions vary eccording to the subject matier of the protected
statements. Thus, Rules 27.1 and 27.0 vefer to vroceedings to est-
atlish tae competence of the third pariy inasmuch as the statements
involved relate sclely to the third party’s condition. The exceptions
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in Bules 27.2 and 27.7 refer to proceedings to establish the competency
of either the patient or the third party.

Civil dameges for criminal conduct. The damages actions for criminal

conduct exception contained in the physician-watient privilege has
been carried over into the third party-physician privileges
(Rules 2£7.1 and 27.2}, althourh the need for encouraging the
communications in these situaticans might indicate = different rule.

Tender of issue of conditicn. The tender of condition sxceptions

vary frcom rule to rule according to the communicetor invelved in

each rule. So far ag Rules 27.2 and 27.7 are concerned, we did not
think that a third parzy would want his privilege waived merely
because the patient had placed the patient's condition in issue;

for even though the statement mighit relate to the patient's condition
it alsc might relate to the third party's condition.

Court-appointed consultants. The cmission of the court-appointed

consultant exceptions in the physician privileges merely reflects
the fact that the Commission did not include such an exception in
the physician-patient privilege.

Regquired informaticn. The reguired information exceptions vary

according to the communicator involved. Thus, in all of the third
party privileges the excepiion zpplies as to infecrmaiion required
to be reported by either the therapist or the third party.

Criminal cases. BSo far as criminal cases are concerned, the third

party privileges follow the physician-paiient and psychotherapist-

patient privileges.



Joint patients. The jolirt patisnt excepticn did not seem to fit

the third party privileges stated in Rules 27.1 and £7.6. Never-
theless, it seers that the Third party and the vatient are little
different in principle than joint patients or persons consulting

a physician upon & metter of common concern. Therefore, the joint
patient exception appears in Dules 27.1 and 27.6 25 an exception
as between the patient and the tnird pariy. In Bules 27.2 and
27.7T we have both a third perty communicator and a possibility

of Joint patients who zre 2lsc holders of the privilege; therefore,

we included both the joinl patisnt excepticn and the comparable

exception framed for Rules 27.1 and 27.6

Hegpectlully sutmitied,

Jogeph B. Harvey
Agsistant Executive Secretary
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RULE 27.1. COMMUNICATION TO PHYSICIAN RELATING TO CONDITION OF
PERSON NOT A PATIENT

{1) As used in this rule:

{a} "Confidential communication between third party and physician"
means information transmitted in confidence from a perscn, not a
patient, by & means which, so far as such perscn is aware, discloses
the information to no persons other than those with an interest in
the matter or those reasonably necessary for the transmission of the
information or the accomplishment of the purpose for which it is trans-
mitted, to & physician in order that the physieian may diagnose or
administer treatment for a patient.

{v} "Holder of the privilege" means the third party when he is
competent, his guardian or conservator when he is incompetent, and his
personal representative when he is dead.

{c) "Patient" means a person who consults a physician or submits
to an exsmination by a physician for the purpose of securing a diag-
nosis or preventive, ;ﬁlliative or curative treatment of his physical
or mental condition.

(d) "Physician" means & person authorized, or reasonably believed
by the third party to be authorized, to practice medicine in any state
or nation.

(e) "Third party" means a person who makes a confidential com-
munication between third party and physician.

{2) Subject to Rule 37 and except as otherwise provided in this

rule, a person, whether or not a party, has a privilege in a civil
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e.>tlon or preoeeeding to refuse to disclose and to prevent another from
discloeing & communication if he clalims the privilege and the judge
finds that the communication was a confldential commmnication between
third party and physician relating solely to the condition of the
third party, end that the person claiming the privilege is:

(a) The holder of the privilege, or

(2) A person who is authorized to claim the privilege by the
holder of the privilege, or

{c) The person who was the physician at the time of the confi-
dential communication, but such person may not claim the privilege
1f there is no holder of the privilege in existence or if he is other-
wise instructed by the holder of the privilege or his representative.

(3) The physiclan who received a communication subject to the
privilege under this rule shall claim the privilege for the third perty .
whenever (a) the physiclan is authorized to claim the privilege under
paragraph (c) of subdivision (2) of this rule and (b) he is present when
the commnication l1s sought to be disclosed.

{4) There is no privilege under this rule:

{a) If the judge finds from evidence apart from the communication
itaelf that there is reasonable grounds to believe the services of the
physician were sought or obtained to emable or aid anyone to commilt
or plan to commit a crime or a tort or to escape detection or appre-
hension after the commission of a crime or a tort.

(v} As to a communication relevant to an issue between parties
all of whom claim through the third party, regardless of whether the
claims are by testate or intestate succession or by inter vivos trans-

action.
6/6/63 - #ar.1




(c) As to a communication relevant to an issue of breach of
duty by the physician to his patient or the patient to his physician.

{d) As to a communication relevant to an issue concerning the
intention of a deceased third party with respect to a deed of conveyance,
will or other writing, executed by the third party, purporting to affect
an interest in property.

{(e) As to a communication relevant to an issue concerning the
velidity of a deed of conveyance, will or other writing, executed by
& deceased third party, purporting to affect an interest in property.

(f) In an action or proceeding to commit the third party or
othervise place him or his property, or both, under the control of
ancther or others because of his alleged mental or physical condition.

(g) In an action or proceeding brought by or on behalf of the
third party in which he seeks to establish his competence.

(k) In an action or proceeding to recover damages on account
of conduct of the third party which constitutes a criminal offense.

(i) In an action or proceeding, including an action brought
under Section 376 or 377 of the Code of Civil Procedure, in which
an issue concerning the condition of the third party has been tendered
by the third party or by any party claiming through or under the third
party or claiming as his beneficiary through & contract to which the
third party is or was a party.

{(j) As to infor-wstion which the physician or third party is
required to report to a public official or as to information required
to be recorded in a public office unless the statute, icharter, ordi-

nance, administrative regulation or other provision requiring the report
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4 specifically provides that the information shall not be disclosed.
. .

(k) In an action or proceeding between the patient and the third

party.

6/6/63 b for.1




RULE 27.2. COMMUNICATION TO PHYSICIAN EY PERSON NWOT A PATIENT

(1) As used in this rule:

{(a) "Confidentlal commnication between third party and physlcian"
means information transmitted in confidence from a person, not a patient,
b;r a means which, so far as such person is aware, discloses fhe informa-
tion to no perscps other than those with an interest in the matter or
those reasonably necessary for the transmission of the information or the
accomplighment of the purpose for which it is transmitted, to a physician
in order that the physician may diagnose or administer treatment for s
patient.

(b) "Holder of the privilege" means the third ﬁarty when he is
‘competent, his guardian or conservator when he is incompetent, and his
personal representative when he is dead, and the patient when he is
competent, his guardian or conservator when he is incompetent, and
his personal representative when he is dead.

(¢) "Patient" means a person who consults a physician or submits
to an examination by a physician for the purpose of securing a diagnosis
or preventive, palliative or curative treatment of his physieal or
mental condition.

(d) "Physician" means a person auwthorized, or reasonably believed
by the third party to be authorized, to practice mediecine in any state
or nation.

(e) "Third party" means a person who mekes a confidential com-
manication between third party and physician.

(2) Subject to Rule 37 and except as otherwise provided in this

rule, a person, whether or nct a party, has a privilege in & eivil

_5 -
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action or proceeding to refuse to disclose and <o prevent anofher from
disclosing a communication if he claims the privilege and the judge
finds that the communication was a confidential communication hetween
third party and physician, that the communication did not relate solely
to the condition of the third party, and that the person claiming the
privilege is:

{a) One of the holders of the privilege, or

(b) A person who is authorized to claim the privilege by cne
of the holders of the privilege, or

{c) The person who was the physician at the time of the con-
fidential communication, but such person may not claim the privilege
if there is no holder of the privilege in existence or if he is other-
wise instructed by all existing holders of the privilege.

(3} The physician who received a commnication subject to the
privilege under this rule shall claim the privilege whenever (a) he
ie authorized to claim the privilege under paragraph {(c) of sub-
division (2) of this rule and (b) he is present when the commnication
is scught to be disclosed.

(4) There is no privilege under this rule:

(a) If the judge finds from evidence apart from the communication
itself that there iIs reasonable grounds to belleve the services of
the physician were sought or obtained to enable or aid anyone to commit
or vlan to commit a crime or a tort or to escape detection or appre-

hension after the commission of & crime or a tows.
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(b) As to a commnication relevant to an issue between
parties all of whoﬁ claim through the third party, regardless of
whether the claims are by testate or intestate succession or by
inter vivos transaction.

(c)} As to & communication relevant to an issue of breach
of duty by the physiclan to his patient or the patient to his
physiclan.

(4} As to a commnication relevant to an issue concerning
the intention of a deceased third party with respect to a deed of

conveyance, will or other writing, executed by the third party,

purporting to affect an interest in property.

{e) As to a communication relevant to an issue concerning

the validity of a deed of conveyance, will or other writing,

executed by a deceased third party, purporting to affect an

interest in property.

(f) In an action or proceeding to commit either the patient
or the third party or otherwlse place him cor his property, or both,
under the control of another or others because of his alleged
mental or physical condition.

(g) In an action or proceeding brought by or on behalf of
either the patient or the third party in vwhich such person seeks

to establish his competence.

(h) In an action or proceeding to recover damages on account

of conduect of the third party which constitutes a criminal offense.
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{i} In an action or proceeding, inecluding an action brought
under Section 376 or 377 of the Code of Civil Procedure, in which an
issue concerning the condition of the third party has been tendered
by the third party or by any perty claiming through or under the
third party or claiming as his beneficiary through a contract to which
the third party 1s or was a party.

(i) As to information which the physician or the third party
is required to report to a public official or as to information
required to be recorded in a public office unless the statute, charter,
ordipance, administrative regulation or other provisicn req_uiri:ng
the report specifically provides that the information shall not be
disclosed.

{k} In an action or proceeding between patient and third party.

{5) Where two or more patients have consulted a physician upon
g matter of common interest, none of them may eclaim a privilege under
the rule as against the others as to communications made by a third

party relating to that matter.
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R RULE 27.6. COMMUNICATTON ™0 PSYCHOTHERAPIST RETATING TS CONDITION OF
| PERSON NOT A PATIERT

{1) &4s used in this rule:

{a) "Confidential communication vetween third party and psychotherapist”
means information transmitted in confidence frcm a person, not a patient,
by a means which, so far as such person is aware, dizcloses the information
to no persons cother than those with an interest in the matter or those
reasonably necessary for the transmission of the information or the
accomplishment of the purpose for which it is transmitted, to a psycho-
therapist in order that the psychotherspist may diagnose or administer
treatment for a patient.

{b) "Holder of the privilege” means the third party when he is
competent, his guardian or congervetor when he is iIncompetent, and his
personal representative when he is dead.

{c} "Patient" means a person who consults a psychotherapits or
submits to an examination by a psychotherapist for the prupose of securing
a diagnosis or preventive, palliative or curative treatment of his mental
or cmotional condition.

{d) "Psychotherapist" means (i) a person authorized, or reasonsbly
believed by the third party to be authorized, to practice medicine in any
state or nation, (ii) a person certified as a psychologist under Chapter
6.6 (commencing with Section 290C) of Division 2 of the Business and
Profeseions Code, or {iii) a person licensed or ceritified as a psychologist
in another state or jurisdiction if the requirements for obtaining a license
or certificate in such state or Jurisdiction are substantially the‘same as

under Artiecle L (commencing with Scction 2940) of Chepter 6.6 of Division
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2 of the Business and Frofessicns Code.
(e} "Third party" means a person who makes a confidential communication

tetween third party and psychotherapist.

(2) Subject to Rule 37 and except as ctherwise provided in this rule,
8 person, vhether or not = party, has a privilege to refuse to disclose
and to prevent another from disclosing a communication if he eclaims the
privilege and the judge finds that the comrunication was a confidential
comminication between third party and psychotherapist relating solely to
the condition of the third party, and that the person claiming the privilege
is:

{a) The holder of the privilege, or

{b) A person who is authorized to claim the privilege by the holder
of the privllege, or

(c) The person who was the psychotherapist at the time of the confi-
dential communication, but such person may not claim the privilege if there
is no holder of the privilege in existence or if he is otherwise instructed o
.by the holder of the privilege or his representative.

{3} The psychotherapist who received a commmication subject to the
privilege under this rule shall claim the privilege for the third party
whenever (a) the psychotherapist is authorized to claim the privilege under
paragraph (c} of subdivision (2} of this rule and (b) he is present when
the commmication is sought to be disclosed.

(4) There is no privilege under this rule:

(a) If the judge finds from evidence apart from the communicstion
itself that there is reasonable grounds to believe the services of the

psychotherapist were sought or obtained to enable or aid anyone to commit
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or plan te commit & crine or a tor: oo to escope dosection or enprehensisn
after the commission of a crime or a tort.

{b}) As to 2 communication relevant to an issue between parties all
of whem claim through a deceased third party, regardless of whether the
claime are by testate or intestate succession or by inter vivos transaction.

{¢) As to 2 communication relevant to an issue of breach of duty by
the psychothcrapist to his patient or the patient to his psychotherapist.

(3} As to a communication relevant to an issue concerning the intention
of a deceased third party with respect to a deed of conveyance, will or
other writing, executed by the third pariy purporting to afifect an interest
in property.

{e) As to a communication relevant to an issue concerning the
validity of a deed of conveyance, will or other writing, executed by a
deceased third party, purporting to affect an interest in property.

(f) In an action or proceeding brought by or on behalf of the third
party in which he seeks to establish his competence.

{g) In an action or proceeding, including an action brought under
Section 376 or 377 of the Code of Civil Procedure, in which an issue
concerning the condition of the third party has been tendered by the third
party or by any party claiming through or under the third party or claiming
as his beneficiary through a contract to which the third party is or was
a party.

{h) 1If the psychotherapist is appointed to act as a psychotherapist
for the patient by order of a court.

(1) As to information which the psychotherapist or third party is
required to report to a public officizl or as to informetion required to
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be recorded in a public office unless the statute, charter, ordinance,
administrative regulation or other provision reguiring the report or
record specifically provides that the information shall ncot be disclosed.
{(3) As to evidence offered by the accused in & ciiminal action or
proceeding.
(k) In an action or prccesding between the paiient and the third

party.
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RULE 27.7. COMIUITCATION T0 PAYCHOIATRAPIST PY PEUCII HOT { PATIENT

(1) As used in this rule:

(a} “Confidential communication between thira party and psychotherapist”
means information transmitted in confidence from a person, not a patient,
by a means which, so far as such person is aware, discloses the information
to no persons other than those with an interest in the matter or thoge
reasonably necessary for the transmission of the information or the
accomplishment of the purpose for which it is transmitted, to a psycho-
therapist in order that the psychotherapist may diagnose or administer ;:
treatment for a patient.

(b} "Holder of the privilege" means the third party when he is
competent, his guardian or conservator when he is incompetent, and his
personal representative when he is dead, and the patient when he is
competent, his guardian or conservator when he is incompetent, and his
rersonal representative when he is dead.

(c) "Patient means s verson who consults a psychotherapist or
submits to an examination by a psychotherapist for the purpose of securing
a diagnosis or preventive, palliative or curative treatment of his mental
or emotional condition.

(d) "“Psychotherapist" means (i) a person authorized, or reascnably
believed Ly the third party to be authorized, to practice medicine in any
state or nation (i1) a person certified as a psychologist under Chapter
6.6 {commencing with Section 2900) of Division 2 of the Business and
Professions Code, or (iii) a person licensed or certified as a psycholo-
gist in another state or jurisdiction if the requirements for obtaining
a license or certificate in such state or Jurisdiction are substantially
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the same ag under Article b {commencing with Section 2940} of {hapter
6.6 of Division 2 of the Business and Professions Code.

(e) '"Third party" means s perscn who makes a confidential communica-
tion between third party and psychotherapist.

{(2) Subject to Rule 37 and except as otherwise provided in this rule,
a person, whether or not a party, bhas a privilege to refuse to disclose
and tolprevent another from disclosing a communication if he claims the
privilege and the judge finds that the communication was a confidential
communication between third party and psychotherapist, that the communica-
tion 4id not relate solely to the condition of the third party, and that '
the person claiming the privilege is:

(a) One of the holders of the privilege, or

{(b) A person who is authorized to claim the privilege by one of the
holders of the privilege, or

(¢) The person who was the psychotherapist at the time of the confi-
dential communication, but such person may not elaim the privilege if there
is no holder of the privilege in existence or if he is otherwize instructed
by 8ll existing holders of the privilege.

(3} The psychotherapist whe received a communication subjeet to the
privilege under this rule shall claim the privilege whenever {a) he is
authorized to claim the privilege under paragraph (c) of subdivision (2)
of this rule and (b) he is present when the communication is sought to be
disclosed.

(4) There is no privilege under this rule:

{a) If the judge finds from evidence apart from the communication

itself that there is reascnable grounds to believe the services of the
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psyvchotherapist were zougnt or cbtalined Lo enable o aid aryone Lo
commrit or plan to commit a crime or a tort or to escape detection or
apprehension after the commission of a crime or a tort.

(b} As to a communication relevant to an issue between parties all
of vhom claim through a deceased third party, regardiess of whether the
claims are by testalte or intestate succession or by inter vivos transaction.

(c¢) As to a communication relevant to an issue of breach'of duty
by the psychotherarist to his patient or the patient te his psychotherapist.

(d}) As to a communication relevant to an issue concerning the
intention of a deceased third party with respect to a deed of conveyance,
will or other writing, executed by the third party, purporting to affeét
an interest in property.

(e} As to a communication relevant to an issue concerning the
valldity of a deed of conveyancs, will or other writing, éexecuted by a
deceased third party, purporting to affect an interest In property.

{f) In an action or proceeding brought by or on behalf of either
the patient or the third party in which such person seeks to establish
his competence.

(¢} In an action or proceeding, including an acticn brought under
Section 376 or 377 of the Code of Civil Procedure, in which an issue
concerning the mental or emoticnal conditieon of the third party has been
tendered by the third party or by any party claiming through or under the
third party or claiming as his beneficiary through a contract to which
the third perty is or was a party.

(h} If the psychotherapist is appointed to act as psychotherapist

for the patient by order of a court.
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} (i} As to inforrmation which tie psychotherapist or third party Is
required to report te & public official or as to infecrmation required to
be recorded in a public office unless the statute, charter, ordinance,
administrative regulation or other provisicon requiring the report or
record specifically provides that the information shall not be disclosed.

(j) Aes %o evidence offered by the accused in a criminal action

or proceeding.

(¥) In an action or proceeding between the patient and the third
party.
{5) Where two or mcre patients have consulted a psychotherapist

upon a matter of common interest, none of them may claim a privilege under

this rule as against the others as to communications made by a third party

relating to that matter.

N ( y
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EXHIBIT IX

Memorandum 63-30

COMPARISON OF RULES 27, 27.1, 21.2, 27.5, 27.6 and 27.7, THE THERAPIST PRIVILEGES
"TP" means third party)

27 27.1 27.2 27.5 27.6
(1) DEFINITIONS
(a) "Confidentinl {a) "Confidential (=) Same as 27.1 {a) Same as 27 {2) Seme a8 27.1
communication" communication™

means information nmeans information
transmitted between transmitted from TP
petient apd consul- to consultant, does
tant mey be made not include advice
in presence of in- from consultant
terested persons

and incl. advice

from consultant

(b) "Holder" is (v) "Holder" is TP (b) "Holder" is (v) same as 27 (b) Same as 27.1
patient or repre- or representative both TP or repre-
sentative gentative and
patient or repre-
sentative
(c) "TP" means (¢) Same as 27.1 (c) Same as 27.1
- non-patient
commnicator

27.7

(a) Same ms 27.1

(b) Seme as 27.2

{c) Same as 27.1
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27 27-1
(2) OENERAL RULE

(2) Applies in  (2) Applies in

civil actions civil actions

only only, commmnica-
tion must relate
solely to TP

(a) May be claimed (a) Same as 27
by holder

{b) May be claimed (b) Same as 27
by person author-
ized by holder

(¢} Consultant (c) Same as 27
may claim unless

ctherwise instruc-

ted by holder

CONSULTANT '3
DUTY 70 CLAIM

(3) Consultent (3) Same as 27
must claim when

authorized and

present

aT7.2

-(2) Applies in

civil actions
only, commnice.
tion must not
relate solely
to TP

(=) May be cleimed
by elther holder

(v) Mzy be claimed
by person author-
ized by one of
holders

{c) Consultant
may claim unless
otherwise instruc.
ted by all holders

(3) Same as 27

27.%

(2) Applies to
a1l Judicial
proceedings

(2) Same as 27

(b} Same as 27

{(c) Same as 27

(3) Same as 27

27.6 27.7

(2) Applies to all (2) Appliee to all
Judicial proceed- Judicial proceedings,

ings, communicae- communi cation mist
tion must relate not relate solely
solely to TP to TP

(a) Same as 27 (a) Same as 27.2
(b) Same as 27 (b) Same as 27.2
(¢) Same as 27 {c) Same as 27.2
(3) Same as 27 (3) Same as 27
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o7 27.1
(4) EXCEPTIONS

(a) Plan to commit (a) Same =s 27
crime or tort

(b) Between
parties who claim who elaim through
through patient TP

{c) Breach of (¢) Same as 27
duty by patient

to consultant

or consultant to

patient

(d){e) Intention
of deceased
patient in re,
or validity of,

(a)(e) Intention
of deceased TP

in re, or validity
of, dispogitive

dispositive instrument
instrument
{(f) Commitment (£) Commitment or

or gusrdianship
proceedings for
petient

ardianshi 1=
Ec:u.‘zed:lngs fopr EIP

() Proceedings
to establish com-
petence of
patient

(g) Proceedings to
egtablish compe-
tence of TP

(b) Between parties (b) Same as 27.1

27.2 27.5

(a) Seme as 27 (&) Same as 27

{b) Between
parties vwho claim
through deceased
patient

{c) Same ag 27 (c) Same as 27

(2){e) Same as
27.1

(d)(e) Seme as 27

(f) Commitment or
guardianship
proceedings for
either TP or
patient

No provision

(g) Proceedings to (f) Same as 27
establish compe-

tence of either
patient or TP

27.6

(a) Same as 27

(b) Between
parties who claim
through deceased

TP
(c) Same as 27

{d)(e) Same as
27.1

' No provision

(£) Seme as 27.1

O

27.7

(2) Same as 27

{v) Same as 27.6

(c) Same as 27

(d)(e) Same as 27.1

No provision

(f) Same as 27.2
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27

(k) Actions for

27.1

(k) Actions for

demagee on account damages on gecount
of patient's crim- of TP's criminal

inel conduct

(1) Where issue

of patient's

conduct

(1) vWhere issue
of TP'es condition

condition has been has been tendered

tendered by
patient

No provision

(j) Information
required to be
reported by con-
sultant or
patient

No provision,
Not applicable
in eriminal
cases

(5) Not appli-
cable between
patients con-
sulting on mat-
ter of common
interest

by TP

Nop provision

(j) Information
reguired to be
reported by con.
sultant or TP

Ho provisionm.
Wot applicable

~in eriminal

cases

(k) Not applicable
between patient
and TP

27.2

(h) Same as 27.1

(i) Seme as 27.1

No provision

(3) Same as 27.1

No provision. Not

Not applicable
in eriminal
cases

(x) Not appliceble

between patient
and TP; {5) not
applicable
between Jolnt
patients

27.5

No provision

{g) Same as 27

(k) Where consul-
ant appointed by
court

{1) Same as 27

{j) Bvidence
offered by
accuged Iin
criminal case

(5) Same as 27

-l

27.6

No provision

(g) Same as 27.1

(k) same as 27.5

(i) Same as 27.1

(j) Same as 27.5

(k) Seme ag 27.1

O

27.7

s

, Ne provision

(g) Same as 27.1

(h) Same as 27.5

(1) Same ag 27.1

(j) Same as 27.5

(k), (5) same as 27.2
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Hemo 63-30 EXHIBIT III

EXCERPT FROM 8 WIGMORE QN EVIDENCE (3d. ed. 1940), PP. 64-67

For more than three centuries it has now been recoghized a8 a
fundamental maxim that the public (in the words sanctioned by Lord
Hardwicke) has 2 right to every man's evidence. When we come to examine
the various claims of exemption, we start with the primary assumpticn
that there is a general duty to give what testimony one is capsble of
giving, and that any exemptions which may exist are distinctly excep-
tions), being so many derogations from a positive general rule:

[Quotations on right of every man to have every other person
testify. ]

1. From the point of view of the duty here predicated, it
emphasizes the sacrifice which is‘due from every member of the com-
munity. That sacrifice may. . . be of his privacy, -of the knowledge which
he would preferably keep to himself hecause of the disagreeable con-
sequences of disclosure. This inconvenience which he may suffer, in
consequence of his testimony, by way of enmity or disgrace or ridicule
or other disfavoring action of fellow-members of the community, is also
& contribution which he mekes in payment of his dues to society in its
Tunction of executing Justice. If he ceannot always obtain adeguate
solace from this reflection, he may at least recognize that it defines
an unmistakeble axicm. When the course of justice requires the investi-
gation of the truth, no man has any knowledge that is rightly private.
All that society can falrly be expected to concede is that it will not
exact this knowledge when necessity deoes not demand it, or when the
benefit gained by exacting it would in general be less valuable than
the disadvantage caused; and the various privileges are merely attempts
t0 define the situations in which, by experience, the exaction would

‘be unnecessery or disadvantageous. The duty runs on throughout all,

and does not ebate; it is Derely scmetimes not insisted upon.

2. From the point of view of society's right to our testimony,
it iz to be remembersd that the demand comes, not from any one person .
or set of persons, but from the community as a whole,-=-from justice

‘a8 an institution, and from law and order as indispensable elements

of civilized life. The dramatic features of the daily court-room tend
to obscure this; the matter seems to be between neipghbor Doe anf
nelghbor Roe; we are prone to shape our own course by the merits of

the cone or the other of their causes. But the right merely happens

to be exemplified in the case of Doe v. Roe; that is all. The whole
life of the community, the regularity and continuity of its relations,
depend upon the coming of the witness. Whether the achlevements of the
past shall be preserved, the energy of the present kept alive, and

the embltions of the future be realized, depends upon whether the daily
business of regulating rights and redressing wrongs shall continue
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without a moment'’s abatement, or shall suffer a fatal cessation. The
business of the particular cause is petty and personal; but the results
that heang upon it are universal. All society, poterntially, is involved
in each individual case; because the process itself is one of vitality.
Each verdict upon each cause, and each witness to that verdict, is a
pulse of air in the breathing organs of the community. The vital process
of justice must continue unceasingly; a single cessation typifies the
prostration of society; a series would involve its dissolutiocn. The
pettiness and perscnality of the individual trial disappear when we
reflect that our duty to bear testimony runs not to the parties in that
present cause, but to the community at large and forever.

3. It follows, on the one hand, that all privileges of exemption
from this duty are exceptional, and are therefore to be discountenanced.
There must be good reason, plainly shown, for their existence. In the
Interest of develcoping scientifically the details of the various recog-
nized privileges, Judges and lawyers are apt to forget this exceptional
nature. The presumpticn against their extension is not observed in
spirit. The trend of the day is to expand them as if they were large and
fundamental principles, worthy of pursuit into the remotest analogies.
This attitude is an unvholesome one. The investigation of truth and
the enforcement of testimonial duty demand the restriction, not the
expansion, of these privileges. They should be recognized only within
the narrowest limits required by prineiple. Every step beyond these
limits helps to provide, without any real necessity, an obstacle to the
administration of justice.




