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Memorandum No. 63-23
Subject: Study No. 34(L} - URE (Comparison of Rules 26, 27, 27.1,
28 and 29)

Rules 26, 27, 27.1, 28 and 29 protect communications made in the
course of certain relationships. In accordance with the Commission's
instructions, they have been revised to use the same language and structure
where it appears feasible to do so. The revision points up certain
substantive differences between the rules. The Commission should review
the language of the compsrable provisions in order to be sure that these

substantive differences are intended.

Attached to this memorandum as Exhibit I (blue pages) is a chart by

vwhich you can compare the various rules. In meny cases, of course, a pre.I i

in one rule would be meaningless in another rule. But in some instances

it may be that a provision has been omitted because not considered or
because a policy that seemed desirable at one time did not seem so desirsbl-
at another time when another rule was considered. 3Bear in mind that both
Rules 27 and 27.1 are applicable when a person consulis a medical dector

in regard to a mental conditiom.

Respectfully submitted,

Joseph B. Harvey
Asgistant Executive Secretary




COMPARIGON OF RULES

Rule 26 (Lawyer-client)
(1) DEFINITIONS

{(1)(a) "Client" includes
one who consults through
representative, gunrdian
or conservator

Not provided

{1}{(b) "Communicuion"
includes advice from
consultant

(1)(e) "Holder" includes
representative oi' in-
competent or decensed

{1)(d) Consultant means
ane 'resgonsbly bolieved"
to have authority to
practice anywhere.

(2) GENERAL RULE

(?) Privilege lasts for
life plus existence of
administrator

(2) Privilege may be
claimed by helder,
berson authorized by

("x" means the
"eonsultant”
conswlted in

Rule 27 {Physician~

patient )
(1) x

Hot provided

(1)(e) "Patient”
includes one sccking
diagnosis

4

(1)(2) Not provided

(1)(p) x

(1) x

holder, or consultant

3

Rule 27.1 (Psycho-
therapist-patient)
(1) x

Not provided

{1)(c) "Patient" does
not inelude one secking
dlagnosis

(1){a) Not provided

(1)(r) x

(1)}(d) Provided for

medical doctltor; but

nsychologist must be
licensed

(2) x

(2) x

26, 27, 27.1, 28 and 29, THE COMMUNICATION PRIVILEGES
rule has the same provision asg is deseribed on its left;
meang a lawyer, physician, psychotherapist or priest
professional capacity.)

Rule 28 (Husband-wife)

Not provided

Not provided

Not provided

Not provided

(1) "Holder" ineludes
representative of
incompetent only

Not provided

(1) x
(1) Privilege lasts #or

life of surviving spoucc

(1) Privilege may be
claimed by spouse, his

Rule 29 (Priest-
penitent)
(1) Provided

Net provided

Not provided

Not provided

How provided

{1){(¢} Priest must haw.
authority

(2)

(2) Privilege lasts fo -
life of survivor of
the priest or penitent

(2)(e) Trivileme may t-
claimed by penitent or

guardian or conservator

Priest



fule 26

{2) Privilege may be
exercised against anyone

(2) Privilege =zpplicable
in all judicial
procecdings

(3) Consultant is
required to clain
privilege

{(4)(5) EXCEFTIONS

(L)(a) Exception ior
planning crime or Iraud

(4) (v) Exception for
perties claiming through
owier of privilepe

(L){d) Fxception when
l1ssue is bresch of duty
Ly eonsultant

Exception (4)(d) vhen
consultant is atteslting
witness or (h){e) when
issue is intent of
deceased privilege owner

with respect to disposi-
tive instrument

Wo provision

Rule 27

r>

(2) Privilege applicable)
in civil procecdings

No provision

(k){c) Exception when
igsue is validity of
will of the privilege
owner

K43(d) Excoption for
:ormitment, guardiznshin

or congervatorship pro-
¢ redings

only

(3) x

(L) x

(h)(2) brception for
planning or concealing '
crime or tort.

(W3(p) x

Rule 27 1

'
i

(2) x

(2} Privilege applicable
in all juwdicial
proceedings

(3) x

(M) x
() (=) x

{L)(v) Exception for
parties claiming tunrouzh
cwner of privilogs 1T he
is deceased

No provision

(&) (e) =

Mo provision

[
-

Kule 28
(1) Privilege may be
exercised against other

spouse only, not
leavesdroppers

provided

(2) b
(23(a)

planning

it

FATRS

- o 2
Ho provigion

No provision

No provision

(2}(b) Exception for
fommitment, gusrdianship

or conservatorship pro-
ceedings

Rule 29

(P)(b) Pri\filege m: be
exercised against poiest
only

P

) x

Not provided

Hu exceptions

Not provided

Wo provizion

d¢ provision

Ho provision



Rule 26

Ho provision

No provision

No provision

No provision

No provision

(5) Exception as teiween
Joint holders

No pro. ision

No provision. Rule 37
provides that consent
to partial disclosure
walves privilege

Rule 27

(4} (e) Exception for
proceedings to establish
conpetence

(4}(f) Exception for
Proceedings to recover
damages for criminal
acts of holder

(h)(g) Exception where
holder tenders issue of
condition

No provision

(4)(n) Exception Tor
information reguirecd o
e reported

No provision

(2) Not applicable in
eriminsl proceecdings

Rule 27.1

(E)(a) x

No provision

(3)(e) x

(4)(f) Excepticn for
consultants appointed
by court

[{4){z)] Undecided

No provision

No provision

Ruls 28

(2)(c) x

No provision

Ho provision

No pro.ision

{2){(d) Exception in

zeticong hetwesn held-re

(2){e) Bxception ror
criminal procecdings
against holder for
crime zgainst person,
property or child of
other

(2)(f) Exception for
criminal proceedings
where accused holder
offers evidence of
privileged communica-
tion

Rule 29

No pre.isicn

No provision

No provisiou

o provizicon

Mo pro isian

Ho provision

No provision. Rule &7
provides that consent
to partial disclosure
waives privilege




Revised 10/1/59

9/15/59

10/16/61

3/11/63

3/27/63

Note: Thig is Uniform Rule 26 as revised by the Law Revision

Commisgion. The changes in the Umiform Rule {other than the mere shifting
of language from one part of the rule to ancther) are shown by underlined
material for new material and by bracketed and strike out material for-
deleted materisl,

RULE 26. LAWYER-CLIENT PRIVILEGE.
{1} As used in this rule:
(a) "Client" means a person, [er] corporation, [ew-ether] association

or other organization {including this State and any other public entity)

that, directly or through an authorized representative, consults a lawyer
{as-the—lawyeﬁls—?epfesenkative] for the purpose of retaining the lawyer
or securing legal service or advice from him in his professional capacit :

and includes an incompetent (1) who himself so consults the lawyer or {ii)

whose guardian or conservator so consults the lawyer [or-#he-lawyeris

representabive] in behalf of the incompetent. {;]

{(b) "Confidentisl communication between client and lawyer" means

information transmitted between a client and his lawyer in the course of

that relationship and in confidence by a means which, so far as the client

is awere, discloses the information to no third persons other than those

reasonably necessary for the transmission of the information or the

accomplishment of the purpose for which it is transmitied, and inecludes

advice given by the lawyer in the course of that relationship. [2epresonting

the-plient-and-ineluden-diselosures-af-the-etisnt-to-a-repregentatbives
asseai&%e-es-ea@leyee—e?-the—Lawyey—éneiéental-ﬁs-@he-pfaﬁessiesal
relationshipy |
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(c) "Holder of the privilcge” means (i) the elient vhen he is

competent, {ii) a guardian cr ccnservator of the client when the client is

neompetent, (iii) the personal representative of the client if the client

is dead and (iv) a successor, ossign or trustce in disscluticn of a

corporetion, partnership, asscciation or other organization if dissolved.

(d) ‘“Lawyer" means a person authcrized, or reascnably believed by
the client to be authorized, to practice law in any state or nation [the—law—eg,
whieh-regegnizgs-a-ppiuilege_against-éisglesupe-e£-eenﬁiéential-esmmunieatieaéf
ketween-cliont-zud-lawyoer ).

(2) Subject to Rule 37 and except as otherwise provided [bw-Para-
graph-2-ef] in this rule, [ecmmuniecatisns-Ffound-by-the-judze-ta-have-beca
betvyeon-tawyer-aRd-his-etient-in-the-ceurse-ef-that-relatlonship-and-in

vofessienal-ecnfidence r~ave-privilieged ~aad-a-elicnt | a person, whether ot
¥ E8&5 P 2 .

not & party, has a privilege [f{a}--if-he-is-tke-witness|to refuse to

disclose, and to prevent ancother from discleosing, a [=ry-szek] communication

[p~and-Lb)-te-prevent-his-lavyer-frem-digekosing-ity-and-Lle}-be-prevent

aRy -cther-witpess-frem.disclesing-susk-cepmunieaticn ~if -t -eane -bo-the
knowledgo-of-sueh-witaess-Lil-ip-the-eourse-af-tts-transmitbal-bebween~the
elioﬁt-ané-the-lawyer;-er-éii}—ia-&—maﬁney—Het-reasenablf-#s-be-aniiei§&%eé
b¥-the-elienty-or-fiii)-as-a-result-sf-a-kreach-of-She -lavrey-elient
rsiatienship~--The-priviltege-2ar-te-eiatmed-by-the-aiicht-tn-peysen-e¥-by
his-lawyery-er-ikf-tRecmpetenty -br-hic-guardiany~or-1f-deceasedy-by-his

pereeral -ropresekbative -~ -Tho-privilege-available-ts-a-ecrperaticn-aF

asseciatieon-terminates-upen-Eisseintisn-] 1f he claims the privilege anl

1 Ji06
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the judge finds that the communication was a confidential communication

between client and lawyer and that the person claiming the privilege is:

{a) The holder of the privilege, or

(b) A person who is authorized toc claim the privilege by the holder

of the privilege, or

(c} The person who was the lawyer at the time of the confidential

communication, but such person may not claim the privilege if there is S

ne holder of the privilege in existence or if he is otherwise instructed

by the holder of the privilege or his representative.

{3) The lawyer who received or made a communication subject to the

privilege under this rule shall claim the privilege for the clienht whenever

{a) he is authorized to claim the privilege under paragraph {c) of sub-

division (2) of this rule and (b) he is present when the communication

is sought to be disclosed.

{4) [Sueh-privileges-shall-nes-extend) There is no privilege under

this rule:
(a) [be-a-commumieasisr] If the judge finds [thet-suffietens] from

evidence[y-aside] apart from the communication[y-hes-been-intredused-se

varrant-o-finding-thet-the-legal-service-vas] itself that there is B

reasonable grounds to believe the services of the lawyer were sought or

obtained [im-srder] to enable or aid [the-eliems] anyone to commit or

plan to commit a crime or [a-berdy-s¥] to perpetrate or plan to perpetrate .

a fraud.

(b) ‘As to a communication relevant to an issue between parties all
of whom claim through the client, regardiess of whether the respective
claims are by testate or intestate succession or by inter vivos trans-

action. [5-e¥]

3/21/63 -15- | #26
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(c) s to a communication relevant to an issue of breach of duty by
the lawyer to his client [;] or by the client to his lawyer. [5-er]
{d} As to a communication relevant tc an issue conceraning the

intention or competence of a client executing an atiested document, or

concerning the execution or attestaiion of such a document, of which the

lawyer is an attesting witness, [5-ex]

(e) As to a communication relevant to an issue concerning the B

intention of a deceased client with respect to a deed of conveyance, will

or other writing, executed by the client, purporting to affect an interest

in property

(5} [te-a-eccmmunieatica-relevsnk-Ss-a-matber-of-esmmer-inboress
botween-tvs-er-pore-elients-if-wade-by-any-ef-ther-to-e-lavyer-whom-they

have-rvetained-in-coxmch-when-sEffered-in-abn-aebicn-besveen-any-of-sueh

silientse] Where two or more clients have retained a lawyer to act for

thew in common, none of them may claim a privilege under this rule as

against the others as to communications mede in the course of that

relationship.

3/27/63 ~16- #06
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Revised 11/10/59
10/16/61
3/27/63

Note: This is Uniform Rule 27 as revised by the Law Revision Commission.
The changes in the Uniform Rule (other than the mere shifting of language
from one part of the rule to another) are shown by underlined material for
nevw material and by bracketed and strike-out material for deleted material.

RULE 27. PHYSICIAN-PATIENT PRIVILEGE.
(1) As used in thie rule {;] :
(a) "Confidential cormunication between patient and physician [end

pabient )" means [sueh] information transmitted between a patient and his

physician [ard-pabdient], including information obtained by an examination of

the patient, [as-is-transmitted] in the course of that relationship and in

confidence [ard] by a means which, sc far as the patient is aware, discloses

the information 4o no third persons other than those reascnably necessary

for the transmission of the information or the accomplishment of the purpose

for which it is transmitted.

(b) "Holder of the privilege" means {i) the patient when he is

competent, (11} a guardian or conservator of the patient when the patient

'is incompetent and {iii) the personal representative of the patient if the

patient is dead, [6he-pabient-while-ative-apd-ned-upder-guardianship-or

the-guprdinn-of-the-pergen-ef-an-inesrpesert-patient;-or-the -persenaz
representative-of-a-deceaged-pabients ]

(c) "Patient" means a person who {;] consults a physician or submits to

an examination by a physician for the [sele] purpose of securing a diagnosis

or preventive, palliative [y] or curative treatment [y-er-a-diagnesis-pre-
iiminary-te-sueh-treatmentsy | of his physical or mental condition, [y-esmsulss

s-physieian;-oF-pubmits-to-an-examinaticn-by-a-physieians ]

3/27/63 -28- 721
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{d) "Physician” means a person autherized, or reasonably believed by
the patient to be authorized, to practice medecine in [%ke] any state or
[5uriséietéen-iﬂ-vhéeh—%he—eense&%atéeﬂ—E?—eﬁaméaatisa-%akes-ﬁlaeee] nation.

(2) Subject to Rule 37 and except as otherwise provided [by-parssraphs

£335-{h)5-£{5)-ama-£{£€)-sf] in this rule, a person, whether or not a party, has

a privilege in a civil action or proceeding [er-in-a-presceuiion-fer-a ' ;g“ﬂ

micdemeaner ] to refuse to disclose, and to prevent [a-witmess] another from S

disclosing, a communication [5] if he claims the privilege and the judge “fﬂ'
finds that [{a3}] the communication was a confidential communication between

patient and physician [5] and [{t}--The-patient-sr-the-physieian-ressenably

Palieved-tho-sommunication-te-bo-neeessary-or-helpful-to-anable-the-physioian "31
to-make-a-diagresis-ef-the-condition-of-the-patisnt-or-to-preseribe-or o \5{7
rendeﬁ_tnaatmgnt-thc;afe;,-and-ésJ--@h@-witaess-éi;-is—the-he;éer-e£~the
PRivilege-or-fil)-at-the-tine-of -tho-eormunisaticn-was-the-physisian-or-a
person.te-vhem-dirglacure.-vas-Rada.baoruso-re350nably-Basessary-far-the
transmicsion-~-ef-the-eemmunicaticn-er-for-tho-acecemplickment -af ~-tha -purpese
for . which-it-was-transhitted-or-fiiil-is-an¥-ether-porsen-whe-cbtained

knowledge -or.-pesgeosich-cf.the~commuricatisn-as-the-rasuli-af-an-intenbicnat

"breach-of-the-physicianls -dutr-ef-nopdisclosure-by-the-phrsician-cr-his

agont-or-carvart.and--{d)-the-elaiment | that the person claiming the

piivilege isi

(a) The holder of the privilege, or
b) A person who is authorized to claim the privilege [Zer-him] by the

holder of the privilege, or

(c) The person who was the physician at the time of the confidential

commmnication, but such person may not claim the privilege if there Is no

3/21/63 -29- #27
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holder of the privilege in existence or if he is otherwilse instructed by

the holder of the privilege or his representative.

{3) The physician who received a communication subject to the privilege

under this rule shall claim the privilepe for the patient whenever {a) he

ig authorized to claim the privilege under paragraph (a) of subdivision (2)

of this rule and (b) he is present when the communication is sought to be

disclosed.

i&) There is no privilege under this rule [as-te-amy-relevand
eeamunieatien-hetween-%he-gatiegt-ané—hés—phgsieian]i

(a) [£6}-Ho-persen-has-a-privitege-under-this-rute] I the judge
finds [$het-guffieient] from evidence [;] apart from the communication

itself [has-been-insreduced-to-warrant-a-finding-that| that there is-

reasonable grounds to believe the services of the physician were sought or

obtained to enable or aid anyone to commit or plan to commit a erime or a
tort [;] or to escape detection or apprehension after the commission of
g crime or =z tort:

{v) [fe)-upon-an-irsuc-betwaen-partics-slaiming-3¥] As to a

ccmmunicetion relevant to an issue between parties all of whom claim

through the patient, regardless of whether the claims are by testate or

intestate succession or by inter vivos transaction. [frem-a-deceased-pationt~]

(c) [{8}] As to a communication relevant to [wpem] an issue as to

the validity of a document as a will of the patient.
{a) [u@en—an~issue-ef—the-§a%ientls—eeaéitieﬂ] In an action or
proceeding to commit [kizm] the patient or otherwise place him or his

property, or both, under the control of another or others tecause of his

alleged mental [ineempetenes] or physicial condition. [;-ex]

3/27/63 -30- 727
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{e) 1In an action or proceeding in which the patient seeks to establish

his competence. [ex]

(f} In an action or proceeding to recover damages on account of

conduct of the patient which constitutes a criminsl cffense. [etker-than
a-misdeneansry-sx
(g} [{h4)-There-is-ne-privilege-under-this-wulel In an action or

proceeding, including an action brought under Section 376 or 377 of the

Code of Civil Procedure, in whick an issue concerning the condition of the

patient [4s-am-olement-er-faster-of-the-elaim-er-defense~ef] has been tendered

by the patient or [ef] by any party claiming through or under the patient
or claiming as a beneficiary of the patient through a contract to which
the patient is or was a party.

{n) [£5})-There-ig-ne-privilege-under-this-rute] As to information which .
the physician or patient is required to report to a public offieial or as to
information required to be recorded in a public office [y] unless the

statute, charter, ordinance, administrative regulation or other provision

requiring the report or record specifically provides that the information
shall not be disclosed.
[{Z)-A-privilege-under~thin-rule-as-to-s-eommunicaticn-is-serminated
#f-the-pudge-£inda-that-anF-perser-vhile-a-holder-ef-the-privilege-has
eaused-the-physietan-er-any-agent-or-servant -of-the-phreieian-to-testify
jn-apy-sebisn-te-any-Ratser-sf-whieh-the-physieian-er-his-agenb-eF

servyant-gained-knowkedge-shrouph-the -scrmunisaticney |

3/27/63 -31- #o1




N

R evised 1/14/63
3/27/63

Hote: This is 2 rule that dees not appesr in the Uniform Rules of
Evidence as recommended by the Commissioners on Uniform State Laws. The
Law Revision Commission at its October, 1961, meeting decided to include
the following rule among the URE privilege rules.

RULE 27.1 PSYCHOTHERAFIST-PATIENT PRIVILEGE

(1) 4s used in this rule:

{a) '"Confidential communication between patient ond psychothcrapist”
neans information transmitted belween =z patient and his psychotherapist,
including information obtained by zn examination of the patlent, in the course
of that relationship and in coafidence by a means which, s0 far as the pa*tient .
is aware, discloses the informaticn to no third perscng other than those
reasonably necessary for the transmissicn of the information or the accom-
plishment of the purpcse for which it is iransmitted.

(b) "Holder of the privilege"” means (i} the patient when he is competent,
{ii) a guerdian or conservator of the patient when the patient is incompetend
and (iii) the perscnal representative of the patient i7 the patient is dead.

(c) "Patient" means & person who consults a psychotherapist or subtmits
to an examination by a psychotherspist for the puspose of securing preventive,
pelliative or curative treatment, or a dlagnosis preliminary to such treat- |
ment, of a mental or emotional conditicn.

(@) "Psychotherapist” means (i) a person authorized, or reasonably
believed by the patient to te authorized, to practice medicine in any state or
nation, (ii) when the consultation tekes place in this state, a person certi-
fied as a psychologist under Chapter 6.6 {commencing with Section 2900) of

bPivision 2.of the Business and Professions Code, or (iii) when the consultation

3/27/63 4O~ Rule 27-1
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takes place in another state or Jjurisdiction, a person licensed or
certified as a psychologist in such state cor jurisdiction if the require-
ments for obtaining a license or certificate in such state or jurisdiction
are substantially the same as under Article 4 (commencing with Section
29&0) of Chapter 6.6 of Division 2 of the Business and Professions Code;'

(2) Subject to Rule 37 and except as otherwise provided in this rule,
a person, whether or not a party, has a privilege to refuse to disclose,
and to prevent ancther from disclosing, a communication if he claims the
privilege and the judge finds that the communication was a confidential
communication between patient and psychotherapist and that the person
claiming the privilege is:

(&) The holder of the privilege, or

(b} A person who is authorized +to claim the privilege by the holder
of the privilege, or

{¢) The person who was the psychotherapist at the time of the confiden-
tial communication, but such person may not claim the privilege if there is
no holder of the privilege in existence or if he is otherwise instructed
by the holder of the privilege or his representative.

{3) The psychotherapist who received a communication subject to the
privilege under this rule shall claim the privilege for the patient when-
ever (a) he is authorized to claim the privilege under paragraph (a) of
subdivision (2} of this rule and (b) he is present when the communication
is sought to be disclosed.

(4) There is no privilege under this rule:

() If the judge finds from evidence apart from the communication

itself that there is reasonable grounds to believe the services of the

3/27/63 1 #2T.1




psychotherapist were scught or obtzined to enable or aid anyone to commit
or plan to commit a crime or a tort cor te escape deitection or apprehension
after the commission of a crime or a tort,.

(b) As to a commmicaticn relevant to an issue between parties all
of wvhom claim through a deceased patient, regardiess of whether the claims
are by testate or intestate succession or by inter vivos transaction.

{(c) As to a communication relevant to an issue as to the validity of
g document as a will of the patient.

{d) In an actior or proceeding in which the patient seeks to establish
his competence.

{(e) In an action or proceeding, including an action brought under
Section 376 or 377 of the Code of Civil Procedure, in which an issue
concerning the mental or emotional condition of the patient has been tendered
by the patient or by any party cleiming through or under the patient or
elaiming as a beneficiary of the patient through a contract to which thé
patient is or was a party.

(£} If the psychotherapist is appointed to act as psychotherapist
for the patient by order of az court.

[{g) As to information which the psychotherapist or patient is required
to report to a public official or as to informatiomn required to be recorded
in a public coffice unless the statute, charter, crdinance, administrative
regulation or other provision reguiring the report or reccrd specifically_

provides that the information shall not be disclosed.}

3/21/63 ~he- #e7.1
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Revised 11/9/59
10/1/59
3/27/63

Note: This is Uniform Rule 28 as revised by the Law Revision
Commission. See attached explansiion of this revised rule. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) sre shown by, underlined materizl for new
material and by bracketed and strike out material for deleted material.

RULE 28. MARITAL PRIVILEGE FCR CONFIDENTIAL COMMUNICATICNS.
(1} BSubject to Rule 37 and except as cotherwise provided in [para-

geaphs-{23-38d-£3)-ef] this rule, a spouse (or his guardian or comservator

when he is incompetent} [whs-trensmitied-tes-she-gbher-tke-infermatieon

whick-eerstitubed-the -esmEunteatian |, whether or not = party, has a privilege

during the maritsl relationship and afterwards [which-he-may-sisim-whether

or-nob-he-tz-z-party-to-thc-actieny ! to refuse to cisclese and to prevent

the other spouse from disclosing a communication([s-found~by] if he claims

the privilese and the judge finds that the communication was [te-have-keen

bat-zz] made in confidence between them while husbend and wife. [The
sther—speuse—er-the—guafééaﬂ-e§~aﬁ-éﬁeem§etent—spease—say—eéaiméthe-pﬁivilege
en-behelf-of-the-speuse-having-the-privitegsar ]

(2} [Heither-speuse-may-elaim-suek-privilege] There is no privilege

under this rule:

(a) If the judge Tinds [thatuffiecient] from evidencel,.aside] apart

from the communicationl,-has been drdroduced Lo s b - LAnddng that ]

itself that there is reasonable grounds to believe the communication was

made, in whole or in part, to enable or aid anyone to commit or plan to
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commit a crime cr [a-%ew¥%] tc perpetrate or plan to perpetrate a fraud.

{(b) In an action or proceeding to commit either spouse or otherwise

place him or his property, cr octh, under the control of another or others

because of his alleged mental or physiczl condition.

{c} In an action or proceeding in which either spcuse seeks to

establish his competence.

(d) In an action or proceeding by one spouse against the other spouse.

[e¥-L{¥)-in-an-action-Ffor-dapages-£fer-the-alienaticn-of-the-affeetions-6f
the-gthery-ar-for-eriminal-conversatien~-with-the-gtrery-aw ]

{e) In a eriminal action or procesding in which ocne of them is charged

with (i) a crime against the person or property of the other or of a

child of either, or {ii) & crime agsinst the person or property of a third

person committed in the course of committing e crime against the other,
or (iii) bigemy or adultry, cr (iv) desertion of the other or of a child
of either. [er-{a}]

(f) In a criminal action or proceeding in which the accused offers

——

evidence of a communication between him and his spouse.
[{3)--A-cpouse-who-would-ctherwise-have-a-privilega-undez-thig-rulc

has-ne-such-privilege.if-the-iudge-finds-that _he-or-the.cther-spouse-while

the-helder-of-the-privitege-tegtified-or-cansed-ahothe?-tu-tessi fy-in-aay

actien-to-ahy-cemmuniestion-betvecn-the-spousee-vpon-the -same-subject-mathers |
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Revised 12/1/59, 8/1h/61

lote: This is Uniform Bule 29 as revised by the Law Revision
Commission. See attached explanation of this revised ruie. The changes
in the Uniform Rule (other than the mere shifting of language from one
part of the rule to another) are shown Ty underlined material Tor new
material and by bracketed and strike out materizl Tor deleted material.

RULE 29, PRIEST-PENITENT PFRIVILEGE,

(1) As used in this rule [;1]

{z) '"Penitent" means & person [mesber-eof-a-chureh-ep-veligieous
deneminaticn-er-erganisatisn] who has made a peritentisl communication to
a priest, [theresf: ]

(b) "Penitential communicetion® means a confession of culpeble
conduct made secretly and in confidence by a penitent to a priest in the
course of discipline or practice of the churceh or religious deunomination

or organization of which the [pesmisent] priest iz a member, whether or

not the penitent is a member of the priest’'s church, denomination or

organization.

(c) "Priest" means a priest, clergyman, minister of the gospel
or cther officer of a church or ¢f a religious denomination or organization,
who in the course of its discipline or practice is authorized or accustcmed
to hear, and has a duty to keep secret, penitential communications made
t0 hin. [by-merbers-cf-his-ehureh;-dersrinstion-er-erganieationy ]

(2} Subject to rule 37, a person, whether or not & party, has a

privilege to refuse to disclose, and to prevent la-wibness] ancther from dils-
closing, a comminication if ke clasms tre Trivilepe and the judge finds that:

(a) The commrization wes a renitential comnmicetlon; [and]
\ x £

‘b)) The [witmess] persca from whem disclosure s sought is the penitent

or the priesi; ir. and

{e% The {eisimees] person oioimirg the privilese is the penitent [y]
{e) The o

or is the priest makirng the claim on behalf cf an =bsent or deceased or

incorpetent penitent.
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