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. 36(L) 2/15/63
Memorandum 63-15

Subject: Senate Bill No. 71 (Discovery in Eminent Domein Proceedings)

We wish to present for Cormission consideration a proposal of the
Administrative Office of the Courts in cormection with the Commission’s
bill relating to Discovery in Eminent Domain.

Attached are the following:

Senate Bill Ho. T1
Exhibit I {pink sheet) (Letter dated February 8, 1963)

Exhibit II {green sheet} {Proposed amendment mentiocned in
letter of Februsry 8, 1963)

Exhibit IIT (y<llow sheets) (Letter dated November 18, 1961)

In view of the objections to a pretrirl exchange of valuation data,
the Commission previously determined that this exchange should take plece
not later than 20 days prior to the day set for trial. You will recall
that sirong objections were made by a pumber of persons to an exchange even
this long before trial. As ocur recammendation points out, the pertinent
valuation data freguently is not accumulated until after the normal time
for completion of discovery--the time of the pretrial conference. There are
three reasons why this data is not available until a few days before the ‘
time of the actusl trisl. First, the partles ususlly are wwilling to
incur the expense of having the expert camplete his appraisal until shortly
before the actual trial, for they seek to avoid this expense until it is
clear that the case cannot be settled, Second, an sppraisal report completed
a conpgidersble time Pefore the trial must be brought up to date just before
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the trial, and this involves additional expense. Third, an appraiser who
completes his appraisal a conslderable time before the trisl mey find that
he has forgotten many of the details by the time of the trial and may need
to devote & substantial smount of time to reviewing his appraisal Just
before the trial in crder to refresh his memory.
The Administrative Office of the Courts suggests in the attached exhibits

that the Judicial Counsel be authorized to promulgate rules that will vary

the time limits set out in Senate Bill No. T1. This authority is desired
so that the exchange could be made prior to the pretrial conference.

The @ifficulty with the suggestion of the Administrative Office of the
Courts 1s that we have set the 20-day time peried in light of the objections l
we received to the bill. We recognize that it will require a party to \
prepare for trial 20 days prior to trial, rather than just before trial.

We concluded that this was desirable in view of the desirable benefits to
be realized from the exchange of informaticn. However, Lif the time limit 1is
tc be changed so that the exchange will take place at an earliey time, the
ataff anticipates substantial objections to the bill from both public and
private persons who try condemnation cases. i

The staff suggests that the suggestion of the Administrative Office of

the Courts not be amended intc ouwr bill. The staff believes that this 15 &
matter that the Administrative Gffice of the Courts should present to the
Senate Judicisry Committee at the time Senaste Bill 71 is set for hearing.
If the Committee considers the amendment to be desirable, the staff would

have no objection. However, we would not like tc see the bill defeated

merely because we ourselves incorporated the uncertain time limit proposed

.




by the Administrative Office of the Courts into our bill,

The Commission took the letter set out in Exhibit III into considerati-n
at the time it prepared its recommendation and proposed legislation on this
subject.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Memoc 63-15 2/51/63
EXHIBIT 1

JUDICIAL COUNCIL OF CALIF(RNIA
Administrative Office of the Courts
4200 State Building, San Francisco 2

February 8, 1963

Mr. Johnt H. DelMoully

Executive Secretary

Celifornia Law Revision Commission
School of Law

Stanford University, California

Dear Mr, DeMoully:

Ag you may know, for the reasons indicated in our letter of
December 18, 1561, we are still concerned sbout Senate Bill No. 71
introduced by Senator Cobey at the request of the California Law
Revigion Commission,

While we think there are many ways of taking care of the problems
raised in our letter, for such suggestive value as they may have we
enclose a set of amendments which would resclve the problems raised.

If you see any problems, please let us know.

Sincerely yours,

Relph N. Kleps, Director

By s/
J. D. Strauss
Attorney

JDS:bd
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Memo 63-15 EXHIBIT II 2/15/63

AMENDMENTS TO SENATE BILL NO. 71

AMENDMENT NC, 1

On page 2, of the printed bill, between lines 36 and 37, insert:

(e} In the exercise of its constitutional function to prescribe the
order of business in the superior courts, the Judielal Council from time
to time mey preseribe periods for the taking of any action different from

those provided for in this Secticm,

ANMTNDMENT HC. 2

On page %, 1line 41, after "12k6.2" insert:

and applicable rules of the Judicial Council



Memo 63-15 2/15/63
EXHIBIT IIT

ADMINISTRATIVE OFFICE OF THE COURTS
h212 State Building, San Frencisco

109 Library and Courts Bldg., Sacramento
217 West First Street, Los Angeles

Decenber 18, 1961

Mr. John H. DeMoully

Executive Secretary

California lLaw Revision Commission
School of Lew

Btanferd University, California

Dear Mr. DeMoully:

After consideration of yowr tentative reccmendation relating to
Pretrial Conferences and Discovery in Eminent Domain Proceedings, we have
cne suggestion to make. We think that room should be left in the statute
under consideration for f£illing in procedural details by the Judicial
Council, either under its general power (Const., Art. VI, Sec, la, subd. (6))
or by specific provision in the statute. This matter has not been submitted
to the Judicial Council or its committee because of the tentative nature
of your preoposal insofar as Council action is concerned, but we think thevr-
is no doubt that the Council's rule-making power will be used in such a
wey as to eliminate the procedural problem which you foresee.

Our suggestion i3 based on the following kinds of problems which could .
arise in connection with the drafts submitted:

(a) In some cases a demand 40 days before trial would be impossible
since neither statute nor rule now requires setting for triml to be that
far in advance, and a statute might not be effective for this purpose
in courts with three or more judges (Const., Art. VI, Sec. T).

{b)} While the pretrial rules now in force could be emended to require
holding the pretrial conference after the exchange of valustion date not
less than 20 days before trial, various changes under consideration with
respect to these rules would make it desirable that the times for demand
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for, and exchange of, valuation dats be subjeet to rules of the Judicial
Council so that they could be correlated with pretrial procedure.

(c¢) Some provision should be made for advancing and retarding on
court order the dates for demand for, and exchange of, valuation data,
which could be vital when the time for pretrial or trinl is reset {see Rules
8.1, 11 and 12 of Rules for Superior Courts) or in other ecircumstonces.

With kindest personal regerds,

Sincerely,

Ralph N. Kleps
Director

by S/

J. D. Strauss
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