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File: URE-Privileges Article

Memorandum 63-9
Subject: Study No. 3%(L) - Uniform Rules of Evidence (Rules 29-36)

Attached to this memorandum are the following materials:

Exhibit I (yellow pages)--Extract from Mimites of Southern Section
of the State Bar Committee to Consider
Uniform Rules of Evidence

Exhibit IT (pink pages)--Extract from Minutes of Northern Section of

State Bar Committee to Consider Uniform Rules
of Evidence

RULE 29

We cannot find a reference to Rule 29 in the Minutes of the Southern
Section of the State Bar Committee. You will note from Exhibit IT that
the Northern Committee approved the rule as revised by the Commission.

The privilege is discussed at pages 101-103 of the study.

Should the word "witness" be used in subdivision {2) to describe the
person who may be silenced by an exercise of the privilege? This word
was changed in Rule 26 because tlere are times when a person required
to produce information is not technically z "witness". Perhaps, for
the same consideratlons a similar change should be made here.

See the New yersey treatment of this rule (MEmo 63-2, page 7 of

green pages, pages 1819 of pink, and pages 37-38 of white.)

RULE 30
Both the Northern and the Southern Committee suggest that the rule
be revised for purposes of clarification. The Northern Commitiee approved
a revised draft and the Southern Committes has suggested that the Northern

Committee's revision be furtle r revised. The revisions are set forth below.
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The changes that the Southern Committee has suggested are indicated
by strikeout and underline. The original language is that of the

Northern Commitiee.

Every person has the privilege to refuse to disclose his theologica’
oplnion or religious belief when the same [might-ke] 1s material
in determining his credibility as a witness; but he has no privilege
to refuse to disclose such opinion or belief when the {[same] privilggg
is material o any other issue 1n the action or proceeding. '
The Southern Committee’'s last revision indicated above is probably
a mistake. It probably meant to substitute the words "opinion or belicf"
for the word "samc" Instead of the word "privilege."
See the Minutes of the Northern Section on the attached pink pages;

vage 1, for an explanation of the revislon.

RULE 31
Both Northern and Scuthern Committees approve Rule 3l. It is

discussed at pages 104 and 105 of the study.

RULE 32

This rule is discussed at pages 105 and 106 of the study.

The Northern Committee of the State Bar approves Rule 32 but
suggests that "licensee" be added after the word "agent” in the second
line of the rule.

The Southern Committee expressed serlous doubts about the wisdom
of making trade secrets privileged matier. It believes that the question
should be left to the inherent powers of a court to make protective
orders. The Committee polnts out that the rule is not of serious

consequence because it invites the judge to deny the claim of privilege
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whenever the trade secret is material. See the discussion in the

Minutes of the Southern Section (yellow pages) at page 2.

RULES 33 and 34
Both sections of the State Bar Committee agree with the Commission
that Rules 33 and 34 should be combined into one rule. The Northern
Committee has redrafted the rule and the Southern Committee has indicated
that it belicves that the Northern Committee's draft is superior to

that of the Commission. The Northern Comnittee’s draft is as follows:

RJLE 34. OFFICIAL INFORMATION
(1) As used in this rule:

(a) "Officiel information" means informetion not open or
therctofore officially disclosed tc the public, {i) acquired by
a public officer or employee in the course of his duty or transmitted
from one public officer or employee to another in the ccurse of
his duty, or (ii) involving the public security or concerning tbe
military or naval organization or plans of the United States, or a
state or territory, or concerning internaticnal relations.

(b) "Public officer or employee" includes a public officer
or employee of this state, a public officer or employee of a counbty.
eity, distriet, authority, agency or other political subdivision
in this State and a public officer or employec of the United States.

(2) subject to Rule 36, a witness has a privilege to refuse to
disclose matter on the ground that it is official inforwatiom, and
evidence of the matter is iradmissible, if the judge finds that the
matter is official informstion and that:

{a) Disclosure is forbidden by an act of Congress of the
United States, or a statute of this state; or

{p) Disclosure of thc information is against the public
lnterest, after a weighing of the necessity for pressrving the
confidentiality of the irnformation as compared to the necessity
for disclosure in the interest to justice. except in cases where
the chief officer of the department of government administering
the subject matter thich the information concerns has consented
that it be disclosed in the action.
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The Southern Section prefers this draft because (1) it gives
recognition to the prineciple that the head of the appropriate governmental
department can waive an asserted privilege in circumstances where
disclosure is not specifically forbidden by statute and (2) it recognizes
that a state secret can be known to persons who are not public employees-

See the discussion of this rule in the Minutes of the Northern
Committee at page % and the Minutes of the Southern Committee at page 3.
The rule is also discussed in the study at pages 106-111.

The reference to Rule 36 is to indicate that the identity of
an informer i1s not privileged under this rule. Does the Commission mean
that a judge can hold an informer's identity not privileged desplte
a state or U.S5. law saying it is? Please note that there is a great

difference between holding such a matter not privileged and holding that

the govermment must choose between eXercising the privilege and prosccuting.

Literally, these rules say that a judge can compel idemtification of
govermmental secret agents in litigation between private parties notwith-

standing any statutes on the subject.

RULE 35
Rule 35 is discussed at pages 111-113 of the study. The Horthern
Committee of the State Bar spproved the rule as propesed by the Uniform
Iaw Commissioners,. The Southern Committee, however, agrees with the
Commission that the rule is of little importance and is riddled with

exceptions and, therefore, should not be approved.

RULE 36

This rule is discussed at pages 114-118.
b



The Southern Section of the State Bar Committes disagrees with the
. Commission's extension of the informers identity privilege to persons
who report information to administrative agencies. It is the Southern
Section's belief that this privilege is Jjustified to protect law enforce-
ment agencles' informative networks so that they may be of continued
usefulness and to protect particular informers from reprisal by criminal
elements. The Southern Section does not think that these dangers are
particularly severe in connection with laws enforced by administrative
agencies.

The Southern Sectioﬁ:iisapproves of subdivision (2) of Rule 36
as proposed by the Commission. They do not believe that the privileges
should be extended to informers who inform indireectly. Recognizing that
there are some logical difficulties in their position, the Committee
nonetheless would limit the privilege to direct informers because of
the collateral issues which the indirect commnication principle would lead
0.

The Northern Committee has proposed a redraft of the rule as follows?

RULE 36. IDENTITY OF INFORMER
A witness has a privilege to refuse to disclose the identity

of a person who has furnished informatlon purporting to disclose

a violation of a provision of the laws of this state or of the

United States to a law cenforcement officer, and evidence thereof

is inadmisaible, unless the judge finds thati:

(a) The identity of.the perscn furnishing the information has
already bheen disclosed; or

(b} Disclosure of his identity is needed to insure a fair
determination of the issucs.

The Southern Section approves the redraft by the Northern Section

inasmuch as it expresses the conclusions reached by the Southern Section.
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There is a problem in connection with this rule that is similar
to that raised in connection with Rule 34%. Literally, this rule says
that if a judge determines that disclosure of a governmentzal informer
is neceded to insure a falr determination of the issues, the government
has no privilege. Hence, the testimony can be compelled in any kind
of litigation. This seems to be far different than saying that the
government must choose between eXercising a privilege (the continued
existence of which is recognized) and prosecuting if the privileged
information is needed for an accused's defense.

In People v. MeShann, 50 Cal.2d 802 (1958), Justice Traynor used

some broad language to the effect that there is no privilege, but what
he held was that "when it appears from the evidence that the informer
is a material witness on the issue of guilt and the accused secks
fisclosure on cross-examination, the People must either disclose his
identity or incur a dismissal." ({50 Cal.2d at 808.) (ited with approval
was the following language of the U.S. Supreme Court: " - . . the
Govermment can invcke its evidentiary privileges only at the price of
letting the defendent go free. The rationale of the criminal cases is
that, sinece the Government which prosecutes an accused alsu has the
duty to see that justice is done, it is unconscionable to allow it to
undertake prosecution and then invoke its govermmental privileges to
deprive the accused of anything which might be material to his
defense. . . ." {50 Cal.2d at 809.)

Similarly, in Prlestly v. Superior Court, 50 Cal.2d 812 {1958), the

court said that disclosure of an informer may be required if his identity

is material on the issue of the legality of a search and seizure.
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Justice Traynor, speaking for the court, said: "If the prosecution

refuses to disclose the identity of the Informer, the court should not

_order disclosure, but on proper motion of the defendant should strike

the testimony as to commnications from the informer." (50 Cal.2d at 819,

emphasis added.) See also Coy v. Superior Court, 51 Cal.2d 471 (1959}

to the same effect.

Thesc cases 40 no more than hold that the government cannot "have
its cake and eat it, too" in criminal prosecutions. They recognize
the right of the govermment to maintain its secrets, including its
secrets as to informers. They rmerely kold that if tke goverrzent chocses
to exercise its privilege as to this information, it cammot proceed
against a criminal defendant if the privileged matter iz material to
the defense. It is suggested that this rule be modified to correspond
with the holdings of these cages.

Respectfully submitted,

Jogseph B. Harvey
Assistant Executive Secretary
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Memo 63-9 EXHIBIT I

EXTRACT FRCOM THE

MINUTES OF MEETING

OF

SOUTHERN SECTICON

STATE BAR CCMMITTEE TO CCHSIDER UNIFCEM RULES OF

EVIDENCE

[February 8, 19621

Rule 30 [Religious Belief Privilege].

The Committee approved Rule 30 as revised by the ILaw Revision
Cormission. However, the Committee suggested (without making the adopticn
of its suggestion a condition to its approval of Rule 30) that the statement
of the Rule would be improved and clarified if it were rephrased, as the
Northern Section suggested in the minutes of its November 7, 1961, meeting,
to state first the specific situation in which the privilege exists (i.e..
where credibility is involved) and then go on to state that the privilege
does not exist where religious belief is material to anmy other issue.

The CommitﬁeeAWGuid be happier with the Northern Section's rephrasing of
the Rule, however, if the phrase "might be material™ were changed to "is
material" and if the words "the privilege" were substituted for words

"the same" in the next to last sentence of the Northern Section's restatement

of the Rule.

Rule 31 [Political Votel].

The Committesz approved Rule 31 without change. The Northern Section

and the Commiseion previously took the same action.
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Rule 32 [Trade Secrets].

Mr. Barker reported om Rule 32. MNote was teken of the fact that the
Commission had approved Rule 32 without change and that the Northern Section,
at & meeting held November 21, 1961, alsc approved Rule 32 except that it
would add the word "licensee" immediately preceding the word "agent" as

suggested in Mr. Barker's written report on this Rule.

The Committee then proceeded to discuss Rule 32 at some length. The
consensus view which developed during end as a result of this lengthy
discussion was that although there now is, and there should continue to be,
some right to prevent disclosure of trade secrets under appropriate circum-
stances, this right is adeguately covered by the court's inherent powers
under ocur existing statutes (particularly the discovery statutes) and there
are serious doubts about the wisdom of meking trade secrets privileged
matter. By way of criticism of Rule 32 as contained in the URE and as
revised by the Commissicn, and by way of geheral criticism of stating the
right of non-disclosure of a trade secret in terms of & privilege, the
following observations were made: We are not suwre that there is or should
be any trade-secret "privilege" in the strict semse. Even Wigmore cancedes
the weakness of this so-called "privilege" and admits that it is far from
absolute and is more like a condition than a privilege. While we agree that
a person ocught not to be required to disclose a trade secret where it is
not material to the issues of the lawsuit (such as, for example, where
disclosure is sought for purposes of harassment), no persuasive reason
exists why a so-called trade secret should be privileged where its disclosure

is material and of key importance to the lawsuit. BEven the present language
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of Rule 32 recognizes that the essential criterion for admissibility of a

trade secret is materislity, since the wording of the Rule contains an open '

invitation to the judge to deny the claim of privilege when the trade secret
ie material. There are dangers in giving trade secrets the status of
privileged matter. These dangers are: (i) the meaning of "trade secrets"
is vague and uncertain, and making trade secrets privileged will simply
invite the contention thet many different types of business records and
processes, although material, nevertheless are not admissible; (ii)

meking trade secrets privileged tends to confuse the dlfference between
materiality and privilege and gives trade secrets greater importance than
they now have and should have. Admittedly, the trade-secret area is a
difficult area, However, it seems to the members of the Southern Section
that it would be unwise to raise trade-~secrets to the status of privileged
matter in view of the court's existing inherent powers to make protective
orders concerning the discovery and admissibility of informstion which
properly constitutes & trade secret and the disclosure of which is not

necessary in the interests of Justice.

Rules 33 [Secrets of State] and 34 [0fficial Information].

The Committee agreed with the views of the Commission and the Northern
Section that Rules 33 and 34 should be combined under one Rule and that
Rule 33, in its present form, should be deleted. After reviewing the two
different revised versions of Rule 3k adcpted, respectively, by the
Commission and by the Northern Section, the Committee concluded that the
revision of Rule 3h.which was adopted by the Northern Section at its
meeting held December 2, 1961, is a better statement than the Commission's
draft. The Northern Section's version is, in the cpinion of the

Ccomittee, superior in two respects: {i) it properly gives
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recognition to the principle that the head of the appropriate governmental
department can walve an asserted privilege in circumstances vhere disclosure
is not specifically forbidden by statute; Gi} it properly recognizes that
a state secret can be known to persons vho are not public employees, as

well as to those who are public employees.
#* * * * 5
[April 19, 1962]

Ruie 36.

Mr. Christopher, the reviewing member, crally reported on Rule 36,
This Rule recognizes a privilege to refuse to disclose the identity of
an informer under certain circumstances. Mr. Christopher pointed out that
in view of the fact that the Committee already had available to it Mr.
Erskine's comprehensive written report to the Northern Section, no useful
purpose would be served by submitting an additional written report which
necessarily would be duplicative of much of the material contained in the
Erskine report. He suggested that the most expeditious sray for the Committee
to study the Rule was to use the Erskine report as a foundation for
discussion. The Committee agreed.

In the discussion which thereafter ensued, it became apparent that no
one seriously questiocned the basic policy consideration Jjustifying the need
for some privilege of the type recognized by Rule 36; that the main
differences of opinion related to matters of scope and practical application
of the privileée.

The changes which the Law Revision Commission had suggested as being
desirable were noted. Bach proposed change was discussed in detall, and
decisions on each were reached as summarized below.

Mr. Christopher noted that one major change which the Commission
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proposed making in Rule 36 would be to extend the privilege to include the
identity of persons who furnish information regarding viclation of a law

to a representative of an administrative agency charged with the adminis=-
tration or enforcement of that law, as well as those persons who furnish
information to law enforcement officers as such. Mr. Christopher stated that,
in his copinion, this was an unwise extension of what logleally shcould be

a narrow privilege. DMr. Henigson pointed out, however, that the idea of
extending the privilege to include persons who furnish information to
administrative agencies had some logic behind it because, if the rule were
otherwise, an informer could do indirectly what he supposedly could not do
directly. Ee gave the following example: Informer "I" gives information

to police officer "P". P then gives the informestion to the administrative
agency charged with enforcement. The identity of "IY probably is going

to be privileged anyway because "I" d&id give the information to a law
enforcement officer [under the Commission's revision, it makes no Aifference
whether the officer has the duty of enforcement]. Mr. Henigson's argument
was that if the identity of an informer can be preserved simply by having

him give the information %o the agency through a police officer as an

intermediary, no useful purpose would be served by not recognizing the
privilege when the informer gives the information directly to the agency.
This and other arguments were considered.

On balance, the Committee's thinking about this phase of the Rule

finally resolved itself as follows: As a practical matter, we don't see any
particular justification for protecting the identity of some person who
happens to give information, perhaps on some petty viclation, to an
administrative agency. The idea behind the recognitiom of this type of
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privilege is not to give informers special privileges because they are
informers, but, rather, to prevent sources of necessary information from
drying up because of fear by informers that they are going to suffer reprisel
by criminal elements. While there may be some instsnces where an extension
of the privilege to include those persons who give information to adminis-
trative agencies may be justified, we believe that by and large such an
extension of the privilege is unwarranted and would result in giving
anonymity to a host of pegple in situations where anonymity carmot
particularly be justified on policy grounds and where anonymity really is
not needed to protect the informer against reprisals or to prevent the
drying up of sources of information concerning the commission of serious
erimes,

Attenticn next was directed to the fact that the Commission had
substituted the words “law enforcement officer" for the words "representa-
tive of the State or the United States or a governmental division therecf
charged with the duty of enforcing thet provision." Wo member of the
Committee had any objections to this substitution.

It further was noted, however, that the Commissicn also proposed to
eliminate the language in the URE version of the Rule which would make it
a requirement that the law enforcement officer to whom the information is
given be an officer who is charged with the duty of enforcement of the law
alleged to have been violated, The Commission believes that an informer
to whom the privilege otherwise would extend should not be required to take
the chance that the particular law enforcement officer to whom he gives

the information conceraing a law vioclation is one who has the duty of

.
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enforcing that particular law. The Committee unanimously agreed with the
Commission's position on this point.

The problem of indirect communications then was considered. The
Commission, it was noted, has suggested the addition of language [a new
section (2)] which would extend the privilege to include situations where
information is furnished by 4 to B for the purpose of transmittal to P,

a law enforcement officer. Mr. Christopher pointed ocut that extending the
privilege to include informers who inform by means of "conduits" ould lead
to all kinds of possible abuses which would carry the privilege far beyond
its reasonable scope. One serious problem, he noted, is that collateral
issues necessarily would bhe presented: for example, when A told B, did he
give the information to B "for the purpose" of transmittal to a law
enforcement officer? Mr., Henigson pointed out, however, that a possible
advantage of extending the privilege to include indirect communications

is that such &n extension would avoid the following situation: A gives
information to B. B tells it to P, a law enforcement officer. As Rule

36 now reads in the URE version, P can claim the privilege as to B's
identity, but he must disclose A's identity. This may be somewhat illogical,
because if the identity of B 1s to be protected, why not the identity of

A? He is the one who really needs protection. On the other hand, Mr.
Henigson conceded that any ettempt to extend the privilege {as the Commigsion
does) to situations where informetion is furnished by A to B for the

purpose of transmittal tc P is going to result in introducing a difficult
and totally irrelevant issue: namely, what was A's rcol "purpose” in
giving information to B? Logically, Afs "purpose in telling B should not
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be a factor at all. Mr. Christopher also pointed cut that not only would
practical problems result from the introduction of this irrelevant and
difficult collateral issue, but also that the policy behind the privilege
which protects the identity of informers is such a basically weak policy
to begin with that, purely on policy grounds, we are entirely justified

in saying that if A wants the law's protection he must come forward and
give his informaetion directly. The Commitiee as a whole finally reached
the conclusion that, while elimination of the recognition of the privilege
in situations vhere information is furnished indirectly may create problems
in certain cases, these problems are more than outweighed bty the collateral
issues which the indirect communication principle would lead to, Accord-
ingly, the Comittee voted to disapprove the Commission's proposed new
section {2) of Rule 36.

Next, attention was directed to the fact that the Commisgsion had
eliminated the word "essentiazl" in subparagraph (b) of Rule 36 and had
substituted the word "needed" in lieu thereof. The Committee felt that.
in practical applicaticn, there probably would be little, if any, difference
between the words "essential" and "needed"”, but that since the Commission
had decided that a useful purpose would be served in meking this sub-
stitution, the change showld be approved.

The Committee then reviewed the proposed revision of Rule 36 which the
Northern Section had adopted at its meeting held on March 3, 1962. The
Committee agreed that the decisions which it had reached with respect
to Rule 36, and which are stated above in these minutes, apparently put
it in complete agreement with the views of the Northern Section. The

revision of Rule 36 which the Northern Section proposed and adopted
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appears to state these views with reasonable clarity, and, accordingly,
the Southern Section approved the Northern Section's revision of the Rule.

Ruie 35.

The Committee then proceeded to consider Rule 35. This Rule provides
for a privilege not to reveal a communication made to a grand jury by a
camplainant or witness before the grand jury.

It was noted by Mr. Christopher, the reviewing member, that the Law
Revision Commission had disapproved the adoption of Rule 35 for several
reasons: namely, (1) the Rule establishes a privilege much brosder in
scope than that presently recognized in California; {ii) Rule 35 would
apply only during the period that the grand jury is investigating a
matter and before its findings are made public, a period which normally
would be of short duration; {iii) there appears to be no demonstrated
need for changing the existing California law to grant the additional
privilege which Rule 35 would grant.

Mr, Christopher also noted that the Northern Section, at its meeting
held on December 12, 1961, had voted tc approve Rule 35, apparently
agreeing with Mr. Pattee's view that there is & need for giving to a
witness the privilege of refusing to disclose a communication made to a
grand Jjury eitber by a complainant or by aly witness. The only privilige
which presently is afforded by California law is one which extends to
grand Jjurcrs conly: that is, a grand jurcor can refuse to disclose testimony
given before a grand Jury, the deliberations of the grand Jjury, and the
manner in which the grand jury voted--except when required {by specific
provisions of the Penal Code} to make disclosure in the course of

Judicisl proceedings.
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Lfter some discussion, the Committee concluded as follows: (i)
agreed with the Commission that the privilege which is the subject of
Rule 35 is not of sufficient moment to warrant approval, and that there
is no pressing need for it; (ii) the exceptions which are stated in Rule
35 to the exercise of the privilege are so broad that, as a practical
matter, the privilege first is given and then is taken avay (iii) the
privilege which is given by Bule 35 normally would last, even if
recognized, only while the grand Jjury still is deliberating and untii its
findings are made public; and this period of time normally would be
relatively short.

The Committee, therefore, joined the Commission ir disapproving

the adoption of Rule 35.

-10-




Memo 63-9 EXHIBIT II |

EXTRACT FROM

MINUTES OF MEETING
oF

NORTHERN SECTION OF
COMMITTEE TO CONSIDER.
UNIFORM, RULES OF ~BEVIDENCE
[Novem‘ber (f 1961] ‘ S
Mr. Bates proceeded to- discuss Rule 29 He ca,lled a.ttention 'to

the fact tha.t as rev:Lsed by the Law Revision Comission a pen:.tent

does not ha.ve to be & mem‘ber cf ‘bhe church tc whose pr:n.es'b he may ‘have -

'made a penltentia.l comunication. Mr. Bates stated that ha.s reading of -
Section 1881 (3) of the Code of Civ:.l Procedure is ‘to the same effect
o - He -thercfore reccmended that Rule 29 be _adop‘teﬂ: witrh' 8ll revisions

- thereof made by the Law Revision Commiszsion. The Committee voted its '

approval of th:.s propcsa.l.

Mt' Erskine repcrted. on Rule 30 stat:.ng that 'l;he only revision made
by the Law Revision Comissicn Was tc add the wcrds ar prcceeding a.f‘ter
the word a.ct:.on 03 Mr. Ersk:.ne recomnended ‘the apprw&l of this sect:.on

as BO. amended ‘by the Law Eevision Commisaion, except that he stated that in

his opinion the rule s now worded was rather awkwa.rd and thet he. felt .

_.that 11: coul& be more clearl:,r phrased. He -suggested the following: -

"Every perscn has the pr:.vilege to refuse ta
' disclose his theological opinion or religious
telief when the same might be material in
. detérmining his credibility as a witness; but
he has no privilege to refuse to disclosé such
 opinion or belief when the same is msterial to
any. other issue in the action or proceeding.
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The members of the Commitiee felt that Mr. Erskine's proposal set forth
the intent of Rule 29 much more clearly than that presently worded. The
purpése of the rulg appears to be to afford the privilege of refusing to
disclose religious belief only ip cases where it is offered to affect the
credibility of a.witness. In all other respecﬁs the privilege does not
exist: Mr. Erskine's proﬁdsal-attacks the matter directly by first
statiné the situation ﬁhere the privilege exists énd then stoting tﬁat
the privilege does not exist whén-ieligious,bej.ief is mater_iél to any
otﬁer issue. . | 1 -

Mr. Bakér rePorﬁed on Rule 31 and. pointed out thet while there
ﬁppears to be no law on the spﬁject in fhe State of Qaliforﬁia the rule

would‘épﬁeér to be necessary in order to ﬁreserve the secrecy of the

bdllbt. The=fuleras written haé'been,approved by Prof. Chadbourn

and the Low Revision Commission. Mr. Beker proposed that the Committee
do likewise, This proposal was approved by the Committee.

N I * *
[November.21, 1961)

Mr. Pattee reported on Rule 32 Trade Seﬁrets. He noted- that both

Prof. Chadbowrne and the Lew Revision Commission had approved the rule as

sdopted by the Commissioners on Uniform State Laws and stated that in his
opinion the rule was acceptsble as so drawn. He noted, however; that Mr.

Barker of the Southern Section, in répof%ing‘on”the ;ﬁle; proposed to add

" a licensee to those who, in addition to the oimer of the trade secret,

may claim the privilege. He stated his belief that this was perhaps
unnecessary in that the owner has the right under the rule to prevent
other persons from disclosing the trade secret. Furthermore, he felt thaﬁ

a licensee might actually be in the position of an égent of the cwmer.
‘ o
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After discussion it was the concensue of . those present that the
addition of the word "licensee" might in fact actually strengthen the

rule and the Committee therefore voted to approve Rule 32, as amended in

accordance with the proposal of 'the reporter of the Southern Section.

Mr. Martin and Mr. Liebermann jclntly reported on Rulee 33 and 34,

Mr Martin st.ated that the ‘i:(:u.xcl'q,r part of Ruie 33 was how far. the court

: could en ca.mera in locklng into the nature of the eecre'b when privilege

is clamed. He poin‘ted out -that the q_uestion vas touched upon in the

lee.ding case of U s v, Beynolde, 3#5 U.8. 1 in whlch the court stated

that it would not. go s0 i‘ar as to ea,v 'that the court may eutoma’cically

require a’ cemplete dlecloeure to 'bhe .Judge ’oefore the claim of privilege

: will be accepted in s.ny case. ,

Mr. m.rtin seid 'bhat he egreed in prz.nc:.ple with the privilege

: ste.ted in Rule 33 a.nd that unﬂ.er the mcdern facts of l:.fe in e.ny conflir.t.

'betWeen the private intereat a.nd publ:n.c intereet in this sens:d:.i.ve f:.eld

the 1atter- must preva.il. He' agreed wi‘th Mr. Barker of the Southern

Section that perhaps the rule could. 'De me.d.e clearer wi‘lsh respec‘t to the

‘ccu:rt’s power to prevent disclosure of militer;v or state secre'te in the

absence o:E‘ the cla:.m of privilege by a m.'bness or ob,jec't:l.on by a party.
He d:.sagreed with Mr Be.rker 1n his criticiem that the rule fails to set
out a pra.ctlcal wa:,r fer the court to get sufficient informe.ts.on a'bou‘b the

pr:.v:.leged mat‘ber to determine whether or not a: mllltery or etate ‘secret

is mvelved, He fel‘c tha.t an eff‘ort to state by rule a procedure would.
7‘ neceseitete the foma'bion ‘of formal rulee concernmg 8 ma.t'ber which must

be subject to wide jud:.cie.l discreticn.




ii'e Martin noted that Prof. Chadbourn had originally approved Rule 33
‘but had withdrawn such a'pproval' after the Lav Revision Comni;ssion had
disapproved of the rule The Law Revision Commission disapproved of 'the
rule upon the ground that its smendment to Rule 34 would cover evervthing
-oontained in_ Rule 33._ Mr. Martin pointed out, Rowever , that Ruler_3h, as .
distinguished f:r.'om Rule 33, rappl:i_es only to public .officero or e.mployees_.
- whereas in some situati:oﬁs a ﬁitnesé may be in pos"sesslion of military
or state rsecre'bs. and :.ret not be a pu'olic‘ officer;oremployee, Both
' Mr. Ivfartm anfi Mr Lz.e'bermann felt hcrwever, that it -would be poss&.’ole
to formulate & aingle rule which would. cover all of the desira'ble elements
'a.nd ‘th.e rest of the Committee concurred. mth thisw It was therefore . |
agreed that Mr. Liebermann s.nd Mr. Ms.r‘bin should collaborate in the
'dra._ftmg_ of a pa;oposed now rule a.nd report ,there_on at th_e next nuae".::.n_gn

% V% R * %
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, Messrs. Martin and. I;i.ebermann continued. the discussion of Rules
33 and 31l Speclfically the questlon was whether the two rules should
be combined into one. Tt was the consensus ‘of all menbers. that ‘bhe two.
-rules should. be combined but. tha.t Rule 31L as proposeﬁ b'y the Law
Revieion Commission, d:l.d. not duite cover the entite field M. Marbm
proposed tha.t Rule 33 be eliminated and that Rule. 3l|- shou.ld be revised.
' to read a.s follows- -
| "RULE 3h OFFICIAL INFQRIMIOH
(1) As used in this Rule:

(a} 'foicie.l information' means information - not
open or theretofore officially disclosed to the public,,
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(1) acquired by a public officer or empioyee
in the course of his duty or trahamitted from one
public officer or employee to another in the course
of duty, or : .

- {(2) involving the public security or concerning
the military or naval organization or plans of the
United States, or a State or Territory, or concerning
international relations.

(b) 'Public. offlcer or employee includes a public
officer or employee of this State; a public officer or
employee of any county, city, distriet, authority, agency .
- or other political subdivision in this State cnd a public
officer or employee of the Uhited States.

- {2) SubJect 6 Rule 36, a ‘witness has a privilege
to refuse to disclose a matter on the ground that it is

. official. infcrmaticn,} evidence of the matter is
inadmissible, if the judge finds that the matter is
official 1nformation and that:

{a) Disclosure is forbidden by an Act of Congress
of the United States, or a statute of‘this state; or

{b) Disclosure of the infcrmatioﬂ is againat the
public interest, after = weighing of the necessity for
preserving the- confldentlality of the informetion as
compared to the necessity for disclosure in the interest
of justice, except 1n cases vhere the chief officer of
“the department of government administering the subject
matter which the information concerns has consented .
‘that it be disclosed in the actlcn.“

Comparing this proposal with the- rev1sicn of Rule 34 by the Law

Revision Commission it appears that the Cqmm1351on felt that by eliminatlng

the URE 1imdtation to information "relatlng to internal affairs of this

State or of the Uhited States s Rule 3h was broaﬂenea to such an extent

' that 1t would 1nc1ude'everything?enccmpassed withln thc'neanlng of Rulle 33.

Mr. Martin stated thet the difficulty he found with this was that Rule

'Shiuculd limit secrets of state to information acquired by & public

officer or employee, whercas Rule 33 of the URE is not se limited, It

is readily apparent thctﬁgny secrets:of siaﬁermay be acguired by persons
L=
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who are not public officers or employees and to whom the privilege

should extend. Tuining to ME. Martin's proposed revision of Rule 34 we

. find that he proposes to ade subparagraph (2) to paragraph (1) (a). It
will further be noted that the word “or" is added after' subparagraph (1)
.of.paragraph'(lj {a). The result is that official information is-defined
es information acquired by.e nublic officer ete. or in?olving the pnhlic
rsecuritj etc, The matter contained in proposed subparagreph {2) is taken
from Rule 33 URE It followsrfrem this that under the later main .
peragraph (2) of the rule any witness even thcugh not 8 public officer
or employee wnnld have ‘the privilege to refuse to testify as to 1nformaticpx
involving the public security or concernlng the mllitary or.naval
organizetion or plans of the United States,ror & state or territory,

or concerning internatlonal relations. Mr. Mentin 's prqposed draft alsc
adds in paragreph (2) (v) the‘exception of Rule.33 with‘respect to
consente of the chief cfficer-ci the depertment of the-government'edminiSw
tering the subject matter with which the 1nformation is concerned.

Mr Liehermenn expressed his opinion that the term "official
information is too broad'in scope and thatino reel protection is efforded
by the prov1sion which woul& give the ccurt the power to determine whether
disalosure is against the public interest since ‘the tendency of the courts
will probably be to;fin& that the-disclosure is against the public
interest. chever, he steted that he believed it would probably be
1mp0551b1e to fcrmnlete effective language of limitaticn.

lUPon notion the Committee voted to adopt Mr. Martin's pfoposed

revision.
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kir. Pattee then reported on Rule 35. He pointed out that the present
California law only protects +the grand juror by conferring upon him a
privilege Yo refuse to disclose the testimnny of a witness examined before

a grand Jjury, the deliberations of a grand jury or the_manner in which any

- grand juror has voted, except when required to mske disclosnre in due

course of'judioial-proceedings'under speoific provisions of the Penal Code.
If the grand Juror goes further 1n mnklng a ﬂisclosure Than required by
court under P, C 92h 2 thereby v1olating ‘his &uty of secrecy, the person

against whom the grand juror 5. tgstimony ey be used has no atanding to

_object.,

Mr. Pattee pointod.out that'UﬁE 35 conférs a*privilege upon a witness
to refuse to disclose a communic&tion made to a grand jury by a complainant
or witness, subject howéver, to the exceptions provided in subparagraphs
{a), () and (c) of the rule conferring upon the court the ‘pover 0 reqiire
disclosure under oertain conditiona.

In discussion it was pointed out that the rule 1s both one of privilege

.and aﬂmiaszbility 80 that a party to an action would hgve standing to oblect

even tnough the witness might walve his privilege. _
Itrwan noted that the Law Revision Commissionrhas réfused approval
of Rule 35. " | | |
- Mr Pattee recommended adoption of Rule 35, stating his opinion that

the privilege should be extended to a witness and not be confined to & grand»

: juror and- that a party should be entitled t0 obgect if the person having

the privilege should waive it.
Upon*motion the Comm;ttee voted o approve Rule 35 as drawn by the
Comm1551oners_on Uniform State Laws.

~T-
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Mr. Mnrse Erskine reported on Rule 36. This rule provides for a
privilege to refuse‘tc disciose the identity of e person who has been
furnished information purpcrting tc disclose a violation cf'a prcrision'of _
_the laws of thislstate.cr of the United States. Mr. Erskine called
attention to the fact that fhe Law Revisicn_CommiSSion has made several
.substential,changes: Thelnost imﬁortant change’ is cnewwhich;wnuld inciuqe
informaticn furnishe&_tc e'repreeentatire.cf'an‘edminietretive agency
lcnarged with the,ecninietration or enfcrcement.cf'the,lew elleged to be
' riolnncd.r Mr. Erskine steted that he disagreed with thle extenszon of the

privilege on the ground that, as shown in Peqple v. McShann, 50 Cal. (2a)

802 the 1nfcrmer privilege is based upon its prcmotlon of the enforcement
'of the criminel law, particularly the enforcement of sumptuary laws, such
as gembling, prostitution, or -the aale and use of. liquor and nercotics As

pointed cut by Justice Trayner, in Priestly v. 8 uperior Ceurt 50 cal. (2a)

812, the policy which Juetiflee the creation of the privilege is oppcsec
by anotherrpolicy which is the right of -a person charged with the violation
of the law "to make & full and fair defenee on the issue of his guilt".
.’rIn this 1ight it wes Mr. Ereklne's oplnion that the extenticn cf the
privilege to administrative agencies is ‘not warranted.

The Gommittee accepted Mr. Erskine 8. view in this respect.

Mr. Erskine ‘then pointed cut that the Law Revision Ccmmzss:cn has
.eubstituted the wcrds."lew enforcement officer" for the vords repreeentative
of the State or the United States or & governmental division thersof charged
with the duty of enrorcing thac_prov1sion . Mr Erskine had no- quarrel witp

the substitution of the words “law enforcement officer”, but tock issue
, . o )
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with the elimiﬁﬁfion of the-qualification that the law enfOrcementrofficer
must be charged with the duty of enforting.the provision in qﬁEStién;
He noted that the Law Reyis;on Cqmmissiqq's reason for eliminatiﬁg this
qualification was that‘the Commisgion does not believe that the informer
should be required to run the rigk that the officlal to whom he disclosed
the information is one charged with the duty of enforcement, Upon
‘discussion the Committee felt thet . there was some merlt to the Comm1551on 5
posltion and 1t was: tharefore decided to accept this positlon.
L Mr. Eh:'skine- thenpomted out thet the Cmission had added a pew
section (2) whlch would brosden the privilege to 1nclude the situation
: vhere informatlon is furnlshed by cne’ person to - another for the purpose
of trapsmitﬁal to a l&w enforceMent officer. It was Mr, Erskine's
,Vposition that this éouid lead to éollatéral issués 88 to ﬁhéthef the .
- information was furnished for the pﬁﬁose of tremsmittel. For this
reason he disapproved of sectién‘(E). The Commitiee_ag:eed with Mr.
: Erskine-in this.respéét and théreforé disapproved the additioﬁ of
seation (2). | | |
Mr. Erskine then -stated that in subparagraph {b) the Commission has
eliminated the wo:d,"essential" and substituted “the word “nEedea". Mr.
Erskine stated that in his view this change would promote the policy qf'
giving s fair trial to e man charged with crime and it ‘;.m's tixerefox'-e his
opinion that this éhange should be approved. The Committee agreed., in
the light of the foregoing it is the Committee's view ﬁhat~Ru1ej36 should
read as folldwsf- “- : | :
* "A yitness has a privilege to refuse tolﬁiSclose'
the identity of e person who has furnished
information purporting to-disclose a violation.
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‘of a provision of the laws of this State or of
the United Btates to a law enforcement officer,
and evidence therecf is inadmissible, unless
the judge finds that: '

(2) The identity of the person furnishing
the information has already been otherwise
disclosed; or '

(b) Disclosure of his identity is needed
to assure & fair determination of the. issues.”
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