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File: ORE-Privileges Article 

Y.emorandum 63-9 

Subject: study No. 34(L) - Uniform Rules of Evidence (Rules 29-36) 

Attached to this me~orandum are the following ~~terials: 

Exhibit I (yellow ~ages)--Extract from Minutes of Southern Section 
of the State Bar Committee to Consider 
Uniform Rules of Evidence 

Exhibit II (pink pages)--Extract from Minutes of Northern Section of 
State Bar Committee to Consider Uniform Rules 
of Evidence 

RULE 29 

We cannot find a reference to Rule 29 in the Minutes of the Southern 

Section of the State Bar Committee. You will note from Exhibit II that 

the Northern Committee approved the rule as revised by the Commission., 

The privilege is discussed at pages 101-103 of the study. 

Should the word "witness" be used in subdivision (2) to describe the 

person who may be silenced by an exercise of the privilege? This word 

was changed in Rule 26 because there are times when a person required 

to ~roduce information is not technically a "witness"o Perhaps, for 

the same considerations a similar change should be mede here. 

See the New Jersey treatment of this rule (Hemo 63-2, page 7 of 

green pages, pages 18-19 of pink, and pages 37-38 of White.) 

RULE 30 

Both the Northern and the Southern Committee suggest that the rule 

be revised for pu~oses of clarification. The Northern Committee approved 

a revised draft and the Southern Committee has suggested that the Northern 

Committee's revision be furtlcr revised. The revisions are set forth below, 
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The changes that the Southern Committee has suggested are indicated 

by strikeout and underline. The original language is that of the 

Northern Committee. 

Every person has the privilege to refuse to disclose bis theologica:. 
opinion or religious belief when the same [agkt-lle] is material 
in determining his credibility as a witness; but he has no privilege 
to refuse to disclose such opinion or belief when the .[3~] privil~~ 
is material ·~o a:ny other issue in the action or proceedingo 

The Southern Committee's last revision indicated above is probably 

a mistake, It probably meant to substitute the words "opinion or belief" 

for the nord "same;" instead of the worC'. "pri'Tilege 0" 

See the Minutes of the Northern Section on the attached pink pages, 

page 1, for an explanation of the revision, 

RUm 31. 

Both Northern and Southern Committees approve Rule 31. It is 

discussed at pages 104 and 105 of the study, 

RULE 32 

This rule is discussed at pages 105 and 106 of the study, 

The Northern Committee of the State Bar approves Rule 32 but 

suggests t!lat "licensee" be added after the word "agent" in the secona. 

line of the rule, 

The Southern Committee expressed serious doubts about the wisdom 

of making trade secrets privileged matter, It believes that the question 

should be left to the inherent powers of a court to make protective 

orders. The Committee points out that the rule is not of serious 

consequence because it invites the judge to deny the claim of priVilege 
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whenever the trade secret is material. See the discussion in the 

Minutes of the Southern Section (yellow pages) at page 2. 

RULES 33 and 34 

Both sections of the State Ear Committee agree with the Commission 

that Rules 33 and 34 should be combined into one rule. The Northern 

Committee has redrafted the rule and the Southern Committee has indicat2d 

that it believes that the Northern Committee's draft is superior to 

that of the Commission. The Northern Com:n;;.ttee' s draft is as foliolls, 

RJIE 34. OFFICIAL INFORMATION 

(1) As used in this rule: 

(a) "Official information" means information not open or 
theretofore officially disclosed tc the public, (i) acquired by 
a publ~c officer or employee in the course of his duty or ~r~nsnitted 
from one public officer or employee to another in the course of 
his duty, or (ii) involving the public security or concerning tbe 
military or naval organization or plans of the United States, or a 
state or territory, or concerning international relations. 

(b) "Public officer or employee" includes a public officer 
or employee of this state, a public officer or employee of a co:mty. 
city, district, authority, agency or other political subdivision 
in this State and a public officer or employee of the United Statea. 

(2) Subject to Rule 36, a witness has a privilege to re~~se t~ 
disclose matter on the ground that it is official infor.nation, and 
evidence of the matter is iLUdmissible, if the judge finds that the 
matter is official information and that: 

(a) Disclosure is forbidden by an act of Congress of the 
United States, or a statute of this state; or 

(b) Disclosure of the information is against the public 
interest, after a lIeighing of the necessity for preserving the 
confidentiality of the ir.formation as compared to the necessity 
for disclosure in the interest to justice.. except in cases where 
the chief officer of the department of government administering 
the subject matter '~hich the information concerns has consented 
that it be disclosed in the action, 
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The Southern Section prefers this draft because (l) it gives 

recognition to the principle that the head of the appropriate governmental 

department can waive an asserted privilege in circumstances where 

disclosure is not specifically forbidden by statute and (2) it recognizes 

that a state secret can be known to persons who are not public employees 

See the discussion of this rule in the Minutes of the Northern 

Committee at page 4 and the Minutes of the Southern Committee at page 3. 

The rule is also discussed in the study at pages lo6-lll. 

The reference to Rule 36 is to indicate that the identity of 

an informer is not privileged under this rule. Does the Commission mean 

that a judge can hold an informer's identity ~ privileged despite 

a state or U.S. law saying it is? Please note that there is a great 

difference between holding such a matter not privileged and holding that 

the government must choose between exercising the privilege and prosecuting. 

Literally, these rules say that a judge can compel_ idelltif:! cation of 

governmental secret agents in litigation between private parties notwith

standing any statutes on the subject. 

RULE 35 

Rule 35 is discussed at pages 111-l13 of the study. The Northern 

Committee of the State Bar approved the rule as proposed by the Uniform 

Law Commissioners,> The Southern Committee, however, agrees with the 

Commission that the rule is of little importance and is riddled with 

exceptions and, therefore, should not be approved. 

This rule is discussed at pages l14-ll8. 
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The Southern Section of the State Bar Committee disagrees with the 

. Commission's extension of the informers identity privilcge to persons 

who report information to administrative agencies, It is the Southern 

Section's belief that this privilege is justified to protect law enforce-

ment agencies' informative networks so that they may be of continued 

usefulness and to protect particular informers from reprisal by criminal 

elements. The Southern Section does not think that these dangers are 

particularly severe in connection with laws enforced by administrative 

agencies. 

The Southern SectiondisuRQrov€s of subdivision (2) of Rule 36 

as proposed by the COmmission. They do not believe that the privilege 

should be extended to informers who inform indirectly. Recognizing that 

there are some logical difficulties in their position, the Committee 

nonetheless would limit the privilege to direct informers because of 

the collateral issues which the indirect communication principle would lead 

'to. 

The Northern Committee has proposed a redraft of the rule as follows:' 

RULE 36. IDENTITY OF INFORMER 

A witness has a privilege to refuse to disclose the identity 
of a person who has furnished information purporting to disclose 
a violation of a provision of the laws of this state or of the 
United States to a law enforcement officer, and evidence thereof 
is inadmissible, unless the judge finds that: 

(a) The identity of,the persen furnishing the inforIT.Il.tion ha's 
ulready been disclosedj or 

(b) Disclosure of his identity is needed to insure a fair 
determination of the issues. 

The Southern Section approves· the redraft by the Northern Section 

inasmuch as it expresses the conclusions reached by the Southern Section. 

-5-

----,,---_._----- --



(. 

\. .. 

There is a problem in connection with this rule that is similar 

to that raised in connection with Rule 34. Literally, this rule says 

that if a judge determines that disclosure of a governmental informer 

is needed to insure a fair determination of the issues, the government 

has no privilege. Hence, the testimony can be compelled in any kind 

of litigation. This seems to be far different than saying that the 

government must choose between eXercising a privilege (the continued 

existence of which is recognized) and prosecuting if the privileged 

information is needed for an accused's defense. 

In People v. McShann, 50 Cal.2d 802 (1958), Justice Traynor used 

some broad language to the effect that there is no privilege, but what 

he held was that "when it appears from the evidence that the informer 

is a material witness on the issue of guilt and the accused seeks 

disclosure on cross-examination, the People must either disclose his 

identity or incur a dismissal." (50 Cal.2d at 808,) Cited with approval 

was the follOWing language of the U.S. SUpreme Court: " • the 

Government can invoke its evidentiary privileges only at the price of 

letting the defendant go free. The rationale of the criminal cases is 

that, since the Government which prosecutes an accused alEu has the 

duty to see that justice is done, it is unconscionable to allow it to 

undertake prosecution and then invoke its governmental privileges to 

deprive the accused of anything which might be material to his 

defense •. , ." (50 Cal.2d at 809.) 

Similarly, in Priestly v. SUperior Court, 50 Cal.2d 812 (1958), the 

court said that disclosure of an informer may be required if his identity 

is material on the issue of the legality of a search and seizure. 
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Justice Traynor, speaking for the court, said: "If the prosecution 

c refuses to disclose the identity of the informer, the court should not 

._order disclosure, but on proper motion of the defendant should strike 

the testimony as to communications from the informer." (50 Ca1.2d at 819: 

emphasis added.) See also Coy v. Superior Court, 51 Cal.2d 471 (1959) 

to the same effect. 

These cases do no more than hold that the government cannot "have 

its cake and eat it, too" in criminal prosecutions. They recognize 

the right of the government to maintain its secrets, including its 

secrets as to informers. They~rely hold tent if the gover~ent chooses 

to exercise its privilege as to this information, it cannot proceed 

against a criminal defendant if the privileged matter is material to 

the defense. It is suggested that this rule be modified to correspond 

with the holdings of these cases. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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Memo 63-9 EXHIBIT I 

ID..'TRACT FROM THE 

MINurES OF MEETING 

OF 

SOUTHERN SECTION 

Brf.TE BiIR CCMMUTEE TO CCllSIDER UNIFORM RULES OF 

EVIDENCE 

[February 8, 1962] 

Rule 30 [Religious Belief Privilege]. 

The Committee approved Rule 30 as revised by the Law Revision 

Commission. However, the Committee suggested (without making the adoption 

of its suggestion a condition to its approval of Rule 30) that the statement 

of the Rule would be improved and clarified if it were rephrased, as the 

Northern Section suggested in the minutes of its November 7, 1961, meeting, 

to state first the specific situation in which the privilege exists (i.e.: 

where credibility is involved) and then go on to state that the privilege 

does not exist where religious belief is material to any other issue. 

The Committee would be happier with the Northern Section's rephrasing of 

the Rule, however, if the phrase "might be material" were changed to "is 

material" and if the words "the privilege" vere substituted for words 

"the same" in the next to last sentence of the Northern Section's restatement 

of the Rule. 

Rule 31 [Political Vote]. 

The Committee approved Rule 31 without change. The Northern Section 

and the Commission previously took the same action. 
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Rule 32 [Trade Secrets]. 

~fr. Barker reported on Rule 32. note was taken of the fact that the 

Commission had approved Rule 32 without change and that the Northern Section, 

at a meeting held November 2l, 1961, also approved Rule 32 except that it 

would add the word "licensee" immediately preceding the word "agent" as 

suggested in Mr. Barker's written report on this Rule. 

The Committee then proceeded to discuss Rule 32 at some length. The 

consensus view which developed during and as a result of this lengthy 

discussion was that although there now is, and there should continue to be, 

some right to prevent disclosure of trade secrets under appropriate circum

stances, this right is adequately covered by the court's inherent powers 

under our existing statutes (particularly the discovery statutes) and there 

are serious doubts about the wisdom of making trade secrets privileged 

matter. By way of criticism of Rule 32 as contained in the URE and as 

revised by the Commission, and by way of general criticism of stating the 

right of non-disclosure of a trade secret in terms of a privilege, the 

following observations were made: He are not sure that there is or should 

be any trade-secret "privilege" in the strict sense. Even Wigmore concedes 

the weakness of this so-called "privilege" and admits that it is far from 

absolute and is more like a condition than a privilege. ,Thile we agree that 

a person ought not to be required to disclose a trade secret where it is 

not matzrial to the issues of the lawsuit (such as, for example, where 

disclosure is sought for purposes of harassment), no persuasive reason 

exists why a so-called trade secret should be privileged where itsd1&closure 

is material and of key importance to the lawsuit. Even the present language 
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of Rule 32 recognizes that the essential criterion for admissibility of a 

trade secret is materiality, since the wording of the Rule contains an open 

invitation to ~he judge to deny the claim of privilege when the trade secret 

is material. There are dangers in giving trade secrets the status of 

privileged matter. These dangers are: (i) the meaning of "trade secrets" 

is vague and uncertain, and making trade secrets privileged will simply 

invite the contention that many different types of business records and 

processes, although material, nevertheless are not admissiblej (ii) 

making trade secrets privileged tends to confuse the difference between 

materiality and privilege and gives trade secrets greater importance than 

they now have and should have. Admittedly, the trade-secret area is a 

difficult area. However, it seems to the members of the Southern Section 

that it would be unwise to raise trade-secrets to the status of privileged 

matter in view of the court's existing inherent powers to make protective 

orders concerning the discovery and admissibility of information which 

properly constitutes a trade secret and the disclosure of which is not 

necessary in the interests of justice. 

Rules 33 [Secrets of State] and 34 [Official Information]. 

The Committee agreed with the views of the Commission and the Northern 

Section that Rules 33 and 34 should be combined under one Rule and that 

Rule 33, in its present for~should be deleted. After reviewing the two 

different revised versions of Rule 34 adopted, respectively, by the 

Commission and by the Northern Section, the Committee concluded that the 

revision of Rule 34 which was adopted by the Northern Section at its 

meeting held December 2, 1961, is a better statement than the Commission's 

draft < The Northern Section's version is, in the cpinion of t4~ 
Cc;mittce, superior in two respects:. (i) it properly gives 
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c· recognition to the principle that the head of the appropriate governmental 

department can waive an asserted privilege in circunstances where disclosure 

is not specifically forbidden by statute; ~i) it properly recognizes that 

a state secret can be known to persons "ho are not public employees, as 

well as to those who are public employees. 

* * * * 
[April 19, 1962) 

Rule 36. 

Hr. Christopher, the revie"ing member, orally reported on Rule 36. 

This Rule recognizes a privilege to refuse to disclose the identity of 

an informer under certain circumstances. Mr. Christopher pointed out that 

in vielr of the fact that the Committee already had available to it Mr. 

Erskine's comprehensive written report to the Northern Section, no useful 

c purpose would be served by submitting an additional written report which 

necessarily would be duplicative of much of the material contained in the 

Erskine report. He suggested that the most expeditious Ifay for the Committee 

to study the Rule was to use the Erskine report as a foundation for 

discussion. The Committee agreed. 

In the discussion which thereafter ensued, it became apparent that no 

one seriously ~uestioned the basic policy consideration justifying the ne~d 

for some privilege of the type recognized by Rule 36; that the main 

differences of opinion related to matters of scope and practical app1icatj.on 

of the privilege. 

The changes which the Law Revision Commission had suggested as being 

desirable were noted. Each proposed change was discussed in detail, and 

decisions on each were reached as summarized below. 

Hr. Christopher noted that one major change which the Commission 
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proposed muking in Rule 36 would be to extend the privilege to include the 

identity of persons who furnish information regarding violation of a law 

to a representative of an administrative agency charged with the adminis

tration or enforcement of that law, as well as those persons who furnish 

information to law enforcement officers as such. Mr. Christopher stated that, 

in his opinion, this was an unwise extension of what logically should be 

a narrow privilege. Mr. Henigson pointed out, however, that the idea of 

extending the privilege to include persons who furnish information to 

administrative agencies had some logic behind it because, if the rule vere 

othe:rvise, an informer could do indirectly what he supposedly could not do 

directly. He gave the following example: Informer "I" gives information 

to police officer "P". P then gives the information to the administrative 

agency charged with enforcement. The identity of "I" probably is going 

to be privileged anyway because "I" did give the information to a law 

enforcement officer [under the Commission's revision, it makes no difference 

whether the officer has the duty of enforcement 1. Mr. Henigson' s argument 

was that if the identity of an informer can be preserved simply by having 

him give the information to the agency through a police officer as an 

intermediary, no useful purpose would be served by not recognizing the 

privilege when the informer gives the information directly to the agency. 

This and other arguments were considered. 

On balance, the Committee's thinking about this phase of the Rule 

finally resolved itself as follows: As a practical matter, we don't see any 

particular justification for protecting the identity of some person who 

happens to give information, perhaps on some petty violation, to an 

administrative agency. The idea behind the recognition of this type of 
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privilege is not to give informers special privileges because they are 

informers, but, rather, to prevent sources of necessary information from 

dryinG up because of fear by informers that they are going to suffer repri~al 

by criminal elements. While there may be some instances where an extension 

of the privilege to include those persons who give information to adminis

trative agencies may be justified, we believe that by and large such an 

extension of the privilege is unwarranted and would result in giving 

anonymity to a host of people in situations where anonymity cannot 

particularly be justified on policy grounds and where anonymity really is 

not needed to protect the informer against reprisals or to prevent the 

drying up of sources of information concerning the commission of serious 

crimes. 

Attention next was directed to the fact that the Commission had 

substituted the words "law enforcement officer" for the words "representa-

tive of the State or the United States or a governmental division thereof 

charged ;lith the duty of enforcing that provision." No member of the 

Committee had any objections to this substitution. 

It further was noted, however, that the CommiSSion also proposed to 

eliminate the language in the URE version of the Rule "hich vrould make it 

a requirement that the lavr enforcement officer to vrhom the information is 

given be an officer who is charged vrith the duty of enforcement of the law 

alleged to have been violated. The Commission believes that an informer 

to whom the privilege otherwise vrould extend should not be required to take 

the chance that the particular law enforcement officer to whom he gives 

the information concerning a law violation is one who has the duty of 
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c enforcinG that particular law. The Committee unanimously agreed with the 

Commission's position on this point. 

The problem of indirect communications then was considered. The 

Commission, it was noted, has suggested the addition of language [a new 

section (2)) which would extend the privilege to include situations where 

information is furnished by A to B for the purpose of transmittal to P, 

a law enforcement officer. Mr. Christopher pointed out that extending the 

privilege to include informers who inform by means of "conduits" would lead 

to all kinds of possible abuses which ;Tould carry the privilege far beyond 

its reasonable scope. One serious problem, he noted, is that collateral 

issues necessarily would be presented: for example, '''hen A told B, did he 

give the information to B "for the purpose" of transmittal to a law 

c enforcement officer? Mr. Henigson pOinted out, however, that a possible 

advantage of extending the privilege to include indirect communications 

is that such an extension would avoid the following situation: A gives 

information to B. B tells it to P, a law enforcement oi'ficer. As Rule 

36 nm{ reads in the URE version, P can claim the privilege as to B's 

identity, but he must disclose A's identity. This may be somewhat illogical, 

because if the identity of B is to be protected, why not the identity of 

A? He is the one who really needs protection. On the other hand, Mr. 

Henigson conceded that any attempt to extend the privilege (as the Commission 

does) to situations where information is furnished by A to B for the 

purpose of transmittal to P is going to result in introducing a difficult 

and totally irrelevant issue: namely, what was A's real "purpose" in 

giving information to B? Logically, A's "purpose in telling B should not 
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be a factor at all. Mr. Christopher also pointed out that not only would 

practical problems result from the introduction of this irrelevant and 

difficult collateral issue, but also that the policy behind the privilege 

which protects the identity of informers is such a basically weak policy 

to begin with that, purely on policy grounds, we are entirely justified 

in saying that if A wants the law's protection he must come forward and 

give his information directly, The Committee as a whole finally reached 

the concluSion that, while elimination of the recognition of the privilege 

in situations where information is furnished indirectly may create problems 

in certain cases, these problems are more than outweighed by the collateral 

issues which the indirect communication principle would lead to. Accord

ingly: the Committee voted to disapprove the Commission's proposed new 

section (2) of Rule 36. 

Next, attention was directed to the fact that the Commission had 

eliminated the word "essential" in subparagraph (b) of Rule 36 and had 

substituted the word "needed" in lieu thereof. The Committee felt that: 

in practical application, there probably would be little, if any, difference 

between the words "essential" and "needed", but that since the COmmisSiOl: 

had decided that a useful purpose would be served in making this sub

stitution, the change should be approved. 

The Committee then reviewed the proposed revision of Rule 36 Which the 

Northern Section had adopted at its meeting held on March 3, 1962. The 

Committee agreed that the decisions which it had reached with respect 

to Rule 36, and which are stated above in these minutes, apparently put 

it in complete agreement with the views of the Northern Section. The 

revision of Rule 36 which the Northern Section proposed and adopted 
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appears to state these views with reasonable clarity, and, accordingly, 

the Southern Section approved the Northern Section's revision of the Rcte 

Rule 35. 

The Committee then proceeded to consider Rule 35. This Rule provides 

for a privilege not to reveal a communication made to a grand jury by a 

complainant or witness before the grand jury. 

It was noted by Mr. Christopher, the reviewing member, that the Law 

Revision Commission had disapproved the adoption of Rule 35 for several 

reasons: namely, (i) the Rule establishes a privilege much broader in 

scope than that presently recognized in California; (ii) Rule 35 would 

apply only during the period that the grand jury is investigating a 

matter and before its findings are made public, a period which normally 

would be of short duration; (iii) there appears to be no demonstrated 

need for changing the existing California law to grant the additional 

privilege which Rule 35 would grant. 

Mr. Christopher also noted that the Northern Section, at its meeting 

held on December 12, 1961, had voted to approve Rule 35, apparently 

agreeing with Mr. Pattee's vieu that there is a need for giving to ~ 

witness the privilege of refusing to disclose a communication made to a 

grand ju-~ either by a complainant or by any witness. The only privil~ge 

which presently is afforded by California law is one which extends to 

grand jurors only: that is, a grand ~uror can refuse to disclose testimony 

given before a grand jury, the deliberations of the grand jury, and the 

manner in which the grand jury voted--except when required (by specific 

provisions of the Penal Code) to make disclosure in the course of 

judicial proceedings. 
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i.Her some discussion, the Committee concluded as follows: (i) 

agreed with the Commission that the privilege which is the subject of 

Rule 35 is not of sufficient moment to warrant approval, and that there 

is no pressing need for it; (ii) the exceptions which are stated in Rule 

35 to the exercise of the privilege are so broad that, as a practical 

matter, the privilege first is given and then is taken a,ra:y (iii) the 

privilege which is given by Rule 35 normally would last, even if 

recognized, only while the grand jury still is deliberating and untLi its 

findings are made public; and this period of time normally would be 

relatively short. 

The Committee, therefore, joined the Commission iI'- disapprovi:cg 

the adoption of Rule 35. 

c 

c 
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Memo 63-9 

EXTRACT FRCJ!.l 

MINUl'ES OF MEl!.TING 

OF 

NORTHERN SECTION OF 
CCiotMI1TEE TO CONSIDER 

UNIFORM. RULES OF 'EVIPENCE 

[NoVeI:!cer 7} 1961] 

Hr. i!ates proceeded to discuss Rule f$i He called attention to 

the fact that as revised by the Law Revis:l,on Gommission a penitent 

does not have to be a IIlember of the church to whose priest'he mayhave 

made a penitential communication.. Mr. Bates stated that his reading of 

Section 1881 (3) of' .the Code. of Civil Procedure. is to the same effect, 

He ·therefore recommended that Rule f$ be adopted with all revisions 

thereof made by the Law ReVision Commission. The Oommittee vot.ed its 

approval of this proposal. 

Mr. Erskine reported en Rule 30 stating tbatthe ohly revision made 

by the Law Revision Commission was to add the words"cir proceeding" .after 

the word "action". Mr. Erskine recommended the ElPProval of this section 

as so amended by the Law Revision Commission) except· that he stated' that in 

his opinion the rule as now worded was rather. awkward and' that. he . felt . 

that it could bemorecbarly phrased. "Uesuisestecithe following: 

"Every person has the privilege to. refuse to 
disclose his theological 'opinion or religious 
belief when the same might be material in 
determining his credibility as a witness; but 
he has no privilege to' 'refuse to disclose such 
opinion or belief when the same is material to 
any other issue. in the action or proceed.ing." 
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The members of the Committee felt that Mr. Erskine's Pl"Oposal set forth 

the intent of Rule 29 much more clearly than that presently worded. The 

purpose of the rule appears to be to afford the privilege of refusing to 

disclose religious belief only in cases where it is offered to affect the 

credibility of a witness. In all other respects the privilege does Dot 

exist. Mr. Erskine's proposal attacks the matter directly by first 

stating the s.ituation where the privilege exists und then stating that 

the privilege does. not exist when religious belief is material to any 

other issue. 

~!r. Baker reported on Rule 31 and·pointed out that while there 

appears to be no law on the subject ,in the State of California the rule 

'Would. appear to be necessary in order to preserve the secrecy of the 

ballot. The rule as written has' been ,approved by Prof. Chadbourn 

and the Lo.w ReVision Commission Mr. Baker proposed that the Committee 

do likewise. This proposal was approved by the Committee. 

* * * * * [November _ 21, 1961) 

Mr. Pattee reported on Rule 32 Trade Secrets. He noted that both 

Prof. ChadboUrne and the Law Revision Commission had approved the rule as 

adopted by the Commissioners on Uniform State Laws and stated. that in his 

opinion the rule was acceptable as so drawn. He noted, however; that Mr·, 

Barker of the Southern Secti-on, in reporting on the rule, proposed to add 

a licensee to those who, in addition to the,oImer of the trade secret, 

may claim the privilege. He stated his belief that this was perhaps 

unnecessary in that the owner has the right uriderthe rule to prevent 

other persons from disclosing the trade secret. Furthermore, he felt that 

a licensee might actually be in the position of an agent of the owner. 
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,\fter discussion it was the consensus of those present that the 

addition of the word "licensee" might in fact actuaJ.J.y strengthen the 

rule and the Committee therefore voted to approve Rule 32, as amended: in 

accordance with the proposal of the reporter of the Southern Section. 

14r. Martin and Mr. tiebermann jointly reported on Rule/l 33 and 34. 

Mr. Martin stated that the tou,chy part of Rule 33 lias how far the 'court 

could en camera' in looking into the nature of the secret when 'privilege 

is claiJned. He pointed out that the question was t.ouchedupon in the 

leading case of U.S. v; aWn~ds, 345·U.S~ 1 in which the court stated 

.that it. would not go SO far as to say that the court may eutqmatically . . . 

require a' ~omplete disclosure to the judge before the claim of privilege 
. . 

will be accepted 'itt any case: 

Mr. Martin said that he agreed in' principle with thepri vilege . 

. stated in Rule 33 artd that under the modern facts of life in ·aDyconflic.t -, , - , , 

between the private interest and public interest in,this 5~sittve field 

the, latter IllU.Bt prevail. He agreed. with Mr. Barker of the Southern 

Section that perhaps the rule could be made clearer with respect to the 
. , ' 

court's power to prevent disclosure of military orstete secrets in the 

absence of the claim of privilege by a witness or objectioriby a party. 

He' disagreed with Mr. Barker in his. critici~.that the rule fails to set 

out a practical way for the court to get' sufficient information about the 

privileged m!l.tter to determine . whether or not a" mili ta:ry or IiItate' secret 

is involved. He felt that an effort to state by rule a proCedure Would 

necessitate the formaticm., of formal rules concerning a matter which must 

be subject to wide judic18.l discretion. ' 

'. " 
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ii;.'. Martin noted that Prof. Chadbourn had originally approved Rule 33 

but had withdrawn, such approval after the Law Revision Co~ssion had 

disapproved of the ruJ.e, The Law Revision Commission disapproved of the 

ruJ.e upon the grourul. that i is amendment to Rule 34 would cover everything 

contained in Rule 33, ' Mr. Martin pOinted out, however, that Rule" 34,as ' 

distinguished from Rule 33, applies only to public officers or employees. 

whereas in some situations a witness may be in possession of military 

or state secrets and yet not bell, public officer or employee. Both 

Mr. lo'1artin and Mr. Lie,bermann felt, however, that itvould be possible 

to formulate Ii' single rule which woul4 cover au 'of the desirable elements 

and th.e rest of the Committee concurred with this. It ~1as therefore 

agreed that Mr. ):.iebermann and MI'. Martin shou1dcollaborate in the 

drafting of a proposed new ruJ.e and report thereon at the next meeting. 

* "* * '* * 
[December 12, 1961] 

Messrs. Martin and Liebermann continued the discussion of Rules 

33 and 34. specifically the' que~tion wa,s whether the two rules should 

be combined into one. It was the consensus 'of au members tha.t the t".i'O 

ruJ.es sh.ould be, combined but that Rule 34, as proposed by the Law 

Revision Commission, d:(dnot quite cover the entire field~Mr. Martin 

proposed that Rule 33 be, eliminated and that Rule 34 shou.).d be revised 

to read as follOWS: 

"RULE 34. OFFICIA1 INFORMATION 

(1) , As used in this Rule: 

(a)' 'Official information' means information not 
open or theretofore officiillly disclosed to the public" 
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( (1) acquired by a public officer or employee 
in the course of his duty or transmitted from one 
public officer or employee to another in the course 
of duty, or 

C2) involving the public security or concerning 
the militlU'Y or, naval organization or plans of the 
United States, 9r a State or Territory, or concerning 
international relatioJ;ls. 

(b) 'Public officer or employee' includes a public 
officer or employee of this state, a public officer or 
emPloyee of any county, city, district, authority, agency 
or other political subdivision in this State and a public 
officer or employee of the United States. 

(2), Subject t6 Rule 36, a witness has a Privilege 
to refuse to disclose a matter OJ;l the ground that it is 
offic1al'1J;lfarmation, ,and eviaence of the matter is 
inadmissible, if the judge finds that the matter is 
official iJ;lformation and that: 

(al Disclosure is forbidden by an Act of, Congress 
of the United States, or a 'statute of this statej or 

(b) ,Disclosure of the infarmation is agaiJ;lstthe 
publi,c interest,. after a wei~ of the necessity for 
preserving the 'confidentiality of the information as 
compared to the necessity fer disclosure in the interest 
of just ice, except in cases wherethe'cbdef officer of 

'the department of government ~nisteringtb" silbj.ect 
matter which the inforllia.tion concerns ru.sCOJ;lsented 
that it be disclosed in the action." 

Comparing this proposal with the revision of Rule' 34 by the Law 

RevisioJ;l Commission it appears that the Commission felt that by eliminatir)g 

the URE ,limitation to information "relating to internal afi'airs of this 

state or of the United States" ,Rule 34 waS broadened to such an extent 

that it would 1D.clude' everything encompassed within the meaning of Rule 33. 
. - . , .' , 

Ml'. Martin stated that the difficulty he found with this was that Rule 

34, would limit secrets of state to information acquired by a public 

officer' or employee, where,as Rule 33 of the URE is not 60 limited. It 

is readily apparent thutttaDY secrets of state.may be acquired by persons 
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\. who are not public officers or employees and to whom the privilege 

should extend. Turning to Mr. Martin's proposed revision of Rule 34 we 

find that he proposes to add ~ubparagraph (2) to paragraph (1) (a). It 

will further be noted that the word "or" is. added after subparagraph (1) 

of paragraph (ll (al. The result is that official information is defined 

as information acquired by a public officer etc. or involving the public - . 

security etc. The matter contained in proposed subparagraph (2) is taken 

from Rule 33 URE. It tollows from this that under the later ma:in 

paragraph (2) of the rule any witness even though not a public officer' 

or employee would have the privilege to refuse to testify as to informatiOn 

involving the pubiic security or concerning the military or naval 

organization or plans of the United States, or a state or territory, 

or concerning internat'ionalrelations. Mr. Martin's proPosed draft also 

adds in paragraph (2) (b) the exception of Rule 33 with. respect to 

consents of the chief officer of the department of the government adminis~ 

tering the subject matter with which the information is concerned. 

~fr. Liebermann expressed his opinion that the term. "official 

information" is too broad in scope and that no real. protection is afforded 

by the provision which would give the court the power to determine whethel' 

disclosure is a~ainst the public interest since the tendency of the court!! 

will probably be to find that the·disc19~ure is against the public 

interest. However, he stated'that he believed 'it would probably be 

impossible to formulate effective language of limitation. 

Upon motion the Committee voted to adopt Mr. Martin's proposed 

revis:i.on. 
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;iI'. Pattee then reported on Rule 35. He pOinted out that the present 

California la~T only protects the grand juror by conferring upon him a 

privilege to refuse to disclose the testimony of a ~tness examined before 

a. grand jury, the deliberations of a grand jury or the manner in which any 

grand juror has voted, except· when required to _e disclosure in due 

course of 'judicial proceedings under specific provisions of the Penal. Code. 

If the grand, juror goes further in making a disclosure than required by 

court· under P. C. 924.2, thereby violating his duty of secrecy; the person 

against whom the grand juror's. t~st1mony l!IB:Y be used has no standing to 

object. 

Mr. Pittee pointed out that URE 35 confers a privilege upon a witness 

to refuse to discl,.ose a comIIlumcationmade to a grand jury by a complainant' 

or witness, subject however,. to the exceptions provided in subparagraphs 

(a), (oj and (c) of the rule conferring upon the court the power to reqtir'e 

d-isclosure under certain conditions .• 

In 'discussion it waa pointed out tha~ the rule is both one Df privilege 

and admissibility so tMt a party to an a'ction would have standing to object 

even tholl8h the witness might wluve his privilege. 

It was noted that the Law Revision' ComIIliasion has refused approval 

of Rule 35. 

~~. Pattee rec~nded adoption of.Rule 35, stating his opinion that 

the privilege should be extended to a wi tneas and not be confined to a grand 

juror and that a party should. be entitled to object if the person having 

the privilege should waive it. 

Upon lIlOtion the ComIIlittee voted to approve Rule 35 as drawn by the 

ComIIlissioners on Uniform state.Law6. 
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* * * * * 
[March 6, 1962] 

Mr. Morse Erskine reported on RuJ.e 36. This ruJ.e provides for a 

privilege to refuse to disclose the identity of a person who has been 

furnished information purporting to disclose a violation of a provision of 

the laws of this state or of the United States. ' Mr. Erskine called 

attention to the fact that the Law Revision Commission bas made s'everal 

substantial changes. The most i.mj;>ortant ~hange is one which wouJ.d include 

information furnished to a representative ,of an administrative agency 

,charged with the" adWdnistration or enforcement of 'the law alleged to ,be 

violatcd. Mr., Erskine stated that he disagreed with this extension of the , 

privilege on the ground that, as shown in People v. McShann, 50 Cal. (2d) 

802, the informer privilege is based upon its pr,omOtion of the enforcement 

of the criminal law, particuJ.arljr the entor,cement of slllDptuary laws, such 

as .gambHng, prostitution, or ,the sale .and use of, liquor and narcotics, As 

pointed out by Justice Traynor, in Priestly v.Superior Court, 50 Cal. (2d) 

812" the policy which justifies the creation of the privilege is opposed 

by another, policy which is the right ofa person charged with the violation 

of the law "to make a full and fair defense on the issue of his gUilt". 

III this light it was MI-; Erskine ',5 opinion that the 'extention Of the 

privilege to adminiStrative agencies is not warranted. 

The Committee accepted Mr. Erskine's view in this respect. 

Mr. Erskine ,then pointed out that the Law Revisioll Commission has 

'substituted the words ;'lawenforcelnent Officer" for the words "representative 

of the State or the United, States or agovernmen:tal division thereof charged 

with the duty of enforcing that provision". Mr. Erskine had no quarrel witp. 

the substitution of the words "law enforc~nt officer", but took issue 
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with the elimination of the qualification that the law enforcement officer 

must be charged with the duty of enforcing the provision in question. 

He noted that the Law Revision Commission's reason for eliminating this 

qualification was that the Commission does not believe that the informer 

should be required to run the ris;k.that the official to wholli he disclosed 

the information is one charged with the duty of enforcement. Upon 

discussion the Committee felt that there was same merit to the Commission's 

position and it was therefore -decided to accept thl,s position. 

Mr. Erskine then pointed out that the Commission had added a new 

section (2) which .(,ould broaden the· privUe/ge to inc1ude the situation 

where ·information is furnished by one person to another for the purpose 

of transmittal to a law enforcement officer. It was Mr. Erskine's 

pOl!ition that this could lead to collateral issues as to whether the 

·i.Df'ormation was furnished for the purpose of transmittal. For this 

reason he disapproved of section (2). The Committee agreed with Mr, 

Erskine in this respect and tl;lerefore disapproved the addition of 

section (2). 

Mr. ji;rskine then ·stated that in subparagraph (b) the Commission has 

eliminated. the word "essential" and substituted the word "needed". Mr. 

Erskine stated that in his view this change would promote the policy of 

giving a fair trial to a man charged with crime and it was therefore his 

opinion that this change .should be approved; The Committee agreed. In 

the light of the fpregoing it is thti Committee' B view that Rule 36 should 

read as follows·: 

"A witness has a privilege to refuse to .disclose· 
the ·identity of a person who has furnished 
informati<m purporting to·disclose a violat1.on· 
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of a provision of the laws of this state or of 
the United States to a law enforcement of1'1cer, 
and evidence thereof is inadmissible, unless 
the judge finds that: 

(a) The identity of the person furniShing 
the information has already been otherwise 
disclosed; or 

(b) Disclosure of his identity is needed 
to assure a fair determination of the, issues." 

-10-


