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Background

Since the Commission's decision to reconsider the Uniform Rules
relating to privilege, the Commission has reconsidered Rule 26. Its present
form reflects the changes made in the rule by the Commission at the September
1961 meeting. The language of the changes has not been approved. The
lancuage of subdivision (&) is new, and expresses the principle approved
by the Commission that the lawyer sheould be required to claim the privilege.
The lenguage of subdivision (7} is new, and has been added to the rule in
accordance with the instruction of the Commission to include a provision
similar to that appearing in the last sentence of subdivision (2) as it
was approved in New Jdersey. The New Jersey version reads:

V'here two or more persons have employed a lawyer to act
for them in common, none cof them can assert such privilege as

againgt the others as t¢ communications with respect to that
matter.

Scope of Rule

The Commission should consider whether this privilege is to apply in
all proceedings cor in judicial procecdings only. If the latter, the Commission
should slso consider whether there should be any privilege in other kinds
of proceedings.

Drafting Problems

There are inexplicable differences in the drafting of Rules 26, 27 and
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20 in the original URE. As these rules have been revised by the Commission,
the differences have been ccmpounded. Rule 27.1, which was added by the
Commission, is different from all of the others. These rules--26, 27, 27.1
and 29--are all similar in thet they are privileges deszigned to protect
confidentlal commmnications made in the course of certain professional
relationships from public disclosure. Rules 27, 27.1 and 29 define the
confidential communicaticn involwved in the first subdivision of the rule.

In the substanilve portion of the rule each of these rules requires the court
to find that the cormunication was a confidential communication as defined
in the rule. Rule 26, cu the other hand, dces not define confidential
cecomunication in the first subkdivisicn, tut in the substontive subdivision--
subdivision (2)}--rcquires the Judge to find that the communication was in
the course of a lawyer-client relationship and in professionzl confidence.
Rules 26, 27, 27.1 and 20 use varying phraseology for giving a person a
privilege %o refuse {o disclose the confidential cormmunication. Rules 26,
27 end 2% all require the court to find that the witness who is toc be
prevented from revealing the communication fits within a defined class. The
purpose for the iimitation in Rule 29 is quite clear. There 1s an eaves-
dropper exception to that rule. The study does not make clear why it is
necessary for the court to find that the person about to reveal the confidential
communication fits within a defired class so far as Rules 26 and 27 are
concerned. Under the original URE Rule 27, there wos an eavesdropper
exception; hence, there may have been z need to dgfine the type of witness
invalved in that cage. But the Commission has deleted the eavesdropper
exception, When the Commigsion reviewed Rule 27.1, it did not deem it
necessary to defins the type of person who may be silenced by a claim of
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privilege. Tt is difficult to understand why it is necessary to define
such persons in Rules 26 and 27. (It mray be noted in passing that the
Comuission changed the word "witness' in subdivision (2)(c) of Rule 26
to "person” but did not make similsr changes in Rules 27 and 29.) The
most probable reason for defining the type of person who may ove silenced
by & claim of privilege is to cover the problem of waiver. But if that is
the reason for defining the person, the matter should be covered in Rule
37 relating to waiver.

The person who is entitled to clzim the privilege is described in Rule
26 in subdivisions (3) and (&); bui he is described in Rules 27, 27.1 and 29
in subdivision (2) which states the metters the judge must find in ruling
on a claim of priviiege. There Is no apperent reascn for the varying
tecinigues of describing the verson who cuen claim the privilege. FRule 26
uses three subdivisions to describe the exceptions to the rule; Rule 27
uses five subdivisicns tc deserite the exceptions to the rule; and Rule
27.1 uses one subdivision to describe the exceptions to the rule.

The only point involved in describing the different drafting techniques
used in the various rules is that thers is no apparent resson for using
the various techniques. It would seem that when precigely the same thing
is gought to be accomplished in twe separate rules, rreclsely the same
language should be used. Otherwise, a court might feel 1t necessary to
decide that the rules must mean different things because different language
is used. It is rscommended, thercfore, that tgo the extent that 1t is
possible to do so within the framewcrk of the variocus rules the privileges
should be desecribed in identical language. Then it would be more likely

that they would receive uniform construction if that is in fact the intent
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of the Commiscsion. The format used in Rules 27.1 and 2% is the simpiest
format used. It is recommended, therefore, that a similar format be used
in the other similar rules., If this recommendation is approved, Rule 26

would read as follows (strikeout ard underscore reflect changes from

approved version):
RULE 26. LAWYER-CLIENT PRIVILEGE

(1) As used in thig rule:

{2) "Client" means a perscn, corporation, assoclation or cther
orgaﬁization (including this State and any other public entity) that,
directly or through an authorized representative, consults a lawyer [ew-ihe
lawrerls-prepregepiabive] for the purnose of retaining tiae lawyer or securing
legal service or advice from him in nis professional capacity; and iacludes
an incampetent (i} who himself so consulis thke lawyer [sz-ihe-lawyerls
representetdve] or (ii) whose guardian so consults the lawyer [or-4he dssrreris
representaidse] in vehalf of the incorpetent.

(b) "Confidential communicsticn between client and lewyer" means

informetion trangritted between z client and nis lawyer in the course of

that relationship and in professional confidence by o means which, so far as

the client is aware, discleoses the information to no third persons other

than those reasconably necessary for tle trensmissicn cf the information or

the accomplishment of the purpose for which it is transmitied, and includes

advice given by the lawyer in the course of representing the client. [amd
taelvdes-disedasures-sf-the-slisni-te-the-tavyerle-renreseatative-ineidental
to-the-prefeseisnal-relasicrshiz- )

{¢) "Holder of the privilege" means (i) the client when he is competent,
(ii) a guardisn of the ciient when zhe client is inccmpetent, (iii) the

perscnal representative of the client if the client is dead and (iv) a
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successor, assign or trustee in dissclution of a corporaticn, partnership,
asscciation or cther organization if dissclved.
(d) "Lawyer" means a person cuthorized, or reascnebly believed by
the client to be authorized, o practice law in zny staie or netion the law
of which recognizes a privilege ageinst disclosure of confidential
cammunications between client and lawuyer.
[{e)--ILawyerlc-vepresentasivel-insludes a-partnes
employee-ef-the-davwyers |
(2) Subject to Rule 37 and excepnt as otherwise provided in this
rule, [£f-a-cemmunieaticn-is-fowad-by-bhe-julge-to-have-becn-between-a
}awyey-aaé-his—elieaﬁ-éﬂ»%he~eaufse-e£—éhat—?ela%éeashi§~aa§-in-§ye§essisaal

esREdeneey~the-ekient-kag-a-privitege-se~- | a person, whether cr not a

party, has a privilege to refuse to disclose, and to prevent another from

disclosing, a communication if he claims the privilese and the Judge finds

that [£a)}--Befuse-to-digelepe-the-eommunicatier. ] the comrunication was a

confidential communication between client and lawyer and that the claimant

ig:

{a) The holder of the privilese, or

(b} [Preveni-his-lawyer;-er-the-lawreris-peprescrtative-Sren-diselosing

the-egxpunieatiop- ] A person who is authorized to claim the privilege by

the holder of the privilege, or

{c) The person who was the lawyer at the time of the confidential

communication, who, except as otherwise preovided in this rule, unless there

ig no holder of the privilege in existence, shall claim the privilege under

this rule for the client unless otherwise instructed hy the holder of the

privilege or his representative.
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(5}~ Tho-privilege-an@er-this-=ule-dees-Bot-cxtend te-s-communiestion]

(3) There is no privilege under tlhis rule:

{a) If the judge finds that the [legal-sewvies-was)| services of the

lawyer were sought or obtained [im-sw»der] to ensble or aid [the-elient]
anycne to commit cr plan to commit 2 crime or to perpetrate or plan to
perpetrate a fraud,

[{6)- -The-privilege-under-this-ruis-dees-nas-exsend-to-n-ecpmuniaatien
Pelovant-Sat

fa3] (b} As to & communication relevant to an issue between parties

all of whom claim through the client, regardless of wvhether the respective
claims are by testate or intestete successicn or by inter vivos transaction.

[£823] (c) As to a commmication relevant to an issue of breach of duty
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by the lawyer to his client or by the client to his lawyer.

[

s

a}] (d) As to & cawamicztion relevant tg an issue concerning an

attested document of which the lawyer is an attesting witness.

[£241] L&l Where two or mors clients heve retained a lawyer to act
for them in common, neone of them may claim s privilege under this
rule as against the cthers as to cormmunications made in the course of that

relationship.

Explonation of Proposed Revision

Subdivision (1). The definition of "confidentisl communicaticn" is

taken from Rule 27, the physician-patient privilege. The words "between

& lavyer and his client in the course of that relationship and in professional
confidence" are taker from subdivision {2) of Rule 26, the lawyer-client
privilege, as now approved.

Please refer to the study at pages 68 and 69 where the consultant
discusses "Physician's Nurse, Stenographer or Clerk.” It appears from this
discussion thet the definition of "confidential communication" in the
Fhysiclan~patient privilege is designed to protect communications to a
"doctor's representative.” If thzt is so for Rule 27, the use of the same
language in Rule 26 should obviate the necessity for referring to or
defining "lawyer's representative,” Hence the definition added by the
Commission as subdivision (d) has been deleted as have all references to a

"lawyer's representative."

The Commission may feel that the suggested
revision of Rule 26 does not adeguately protect communications to a lawyer's
representative, but if that is sc¢ it does not adequately protect communications

to a doctor's cor psychotherapist's representative in Rules 27 and 27.1. 1f

.




there is a need for a definition of a "representative" in Rule 26, such a

definition should be added to all three of these rules.

Subdivision (2). The preliminary language of subdivision (2) is

taken from Rules 27 and 27.1. Rule 27 provides that a person may prevent

a witness" from disclosing a confidentizl communicetion, while Rule 27.1
provides that a person may prevent "another" from 2isclosing a confidential
comunication. The latter language hzs been used here Gecause of its
broader scope. The deleted languege of the preliminary portion of the
subdivision has been incorporated in the definition of "confidential
communication” and is no longer necessary.

Subdivisions (b) and (c) have Tbeen deleted as there seems to be no
parvicular reason for specifying the persons who may be silenced by an
exercise cof the privileze. 1If the Commission bBelieves that there is such a
need, it would seem that there is =n equal need in Rule 27.l1 and comparable
provisions should te added tc that rule. In any event, the rules should
be the same in this regard. The added subdivisions (a) and (b) of subdivision
(2) are teken from Rules 27 and 27.1.

Forrer subdivisicns (3) and (4). The subject matter of subdivisions (3)

and (4) has been ineluded in subdivision (2j{b). In this regard this rule
now follows the fermat of Rules 27 and 27.1.

Former subdivisions {5) and (&)--new subdivision {3). The exceptions

to the lawyer-client privilege have been gathered into cne subdivision--

new subdivision (3). The basic languzge is similar to that used in subdivision
{3} of Rule 27, vhich begins ''there is no privilege under this rule as to

ony relevent communication . . . .

Subdivision (a) has been mcdified slightly to ccnform to the language

gppearing in subdivision (7) of Rule 27. You will note that the exception
B




is considerably broadened by the change in language, for under Rules 27
and 27.1 the exception extends to communiecstions mede when the services

were sought to enable anycne to cammit or plan to commit a crime.

Subdivision (7)--new subdivision (&). Ideally this exception should

also appear as one of the tabulated items under subdivision (3). However,
the drafting problems would be made more difficult by this procedure.
Using a new subdivision to express this exception permits us to use
language almost identical to that used in the New Jersey statute.

Respectfully submitied,

Joseph B. iervey
Aspistant Executive Sgeretary




