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J2/5/62 

Memorandum No. 83(l962) 

Subject: Program for 1965 Legislative Session 

The staff believes that this is an appropriate time to determine 

the topics that we will work on during the next two year period. This 

memorandum contains the staff's suggestions on this subject. 

Attached as Exhibit I (yellow sheets) is a description of each 

topic on our current agenda. Exhibit II (green sheets) attached indicates 

the status of each such topic. 

We obviouslY cannot cover all the topics on our current agenda by 

1965. It is desirable to eliminate some topics now from further con­

sideration during 1963-64. It would also be helpful to the staff if 

the Commission could tentatively establish some sort of priority for the 

various topics that we plan to consider if time permits during 1963-64, 

We do not recommend that 'We devote the major portion of our time to the 

subject of sovereign immunity. 

Listed below are the topics that the staff recommends we consider 

for study during 1.963-64. Any topic not listed would not be given 

further consideration during this period (except, perhaps, to drop the 

study from our current agenda of topics) 0 The topics are listed in the 

order that we were authorized to study them by the Legislature. We 

suggest that we begin our study of the Privileges Article of the Uniform 

Rules of Evidence at the Janua.ry meeting. 

S'lUDY NO. 52(L) - SOVEREIGN IMMUNITY 

(l) Adjustments and Repeals of Special Statutes. We plan to present 
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a tentative recommendation on this subject as soon as "We can 

prepare it, We hope that it "Will be possible to take care 

of these adjustments and repeals in 1963. If not, it should 

be a top priority for 1965. 

(2) Dissolved Local Public Entities. The staff and the Commission 

have devoted considerable time to a tentative recommendation on 

this subject. We had to abandon our efforts to prepare it in 

time for the 1963 session. The staff "Would do the necessary 

additional research on this subject. 

(3) Whose EIgPloyee? The research consultant's study points up the 

necessity of having statutory p~isions that indicate how one 

can determine the public entity charged "With the torts of 

certain elll.Ployees -- for example, superior court judges. The 

staff "Would do the necessary additional research on this subject. 

(4) Additional portions. We plan to have three additional research 

studies prepared on the portions of this subject that are most 

in need of study. We have discussed possible studies "With p"lr 

research consultant, Professor Van Alstyne. He will hand out 

material at the meeting indicating a number of areas that are in 

need of study. 

~TUDY NO. 53(t) - PERSONAL INJURY DAMAGES AS SEPARATE PROPERTY AND 

STUDY NO. 62 - IMPUTED CONTRIBUTORY NEGLIGENCE UNDER VEHICLE CODE SECTION 

17150 

The Commission determined that this is a matter that should receive 

a top priority for the 1965 session. The State Bar is interested in 

seeing that this matter is studied. 
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STUDY NO. 57(L) - LAW RErATING TO BAIL 

We have what appears to be a good research study on this subject. We 

would like to make a recommendation to the 1965 legislative session if 

possible. We would not give this a high priority, but we believe that this 

is an area of the law that should be studied. 

STUDY NO. 34(L) - UNIFOm RULES OF EVIDENCE 

(1) Privileges Article. We have the research study for this portion 

set in type. The staff and the COmmission have already devoted 

considerable time to consideration of this portion of the study. 

(?) Rules 67-72 -- Authentication and content of Writings. We have 

the research study for this portion set in type. This portion 

would be almost essential if we are to make a recommendation 

relating to the hearsay article to the 1965 Legislature. 

(3) Additional portions. The portions of the Uniform Rules not 

listed above (excluding the hearsay article) include: 

Article I. General Provisions (5 pages) 

Article II. Judicial Notice (3 pages) 

Article III. presumptions (2 pages) 

Article IV. Witnesses (2 pages) 

Article VI. Extrinsic Policies Affecting Admissibility (5 pages) 

Article VII. Expert and Other Opinion Testimony (3 pages) 

(By pages, we mean the IlUIIIber of pages devoted to the particular 

article in the pamphlet containing the Uniform Rules of Evidence). 

We are not suggesting that we attempt to cover all the matters 
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above listed. Some of the Articles -- like Presumptions __ 

would be very difficult. It is interesting to note, however, 

that the Hearsay.Article covers 15 pages, the ~rivileges 

Article covers 12 pages and the Authentication Article covers 

4 pages. 

The staff suggests we defer making any decision on what 

additional portions of the Uniform Rules, if any, we will study 

during 1963-64 until we have completed a tentative recommendation 

on the Privileges Article and the Authentication Article. 

STUDY NO. 36(L) - CONDEMNATION IAW AND PROCEDURE 

(1) Evidence. We submitted a recommendation on this in 19610 The 

bill passed the Legislature but was pocket vetoed by the Governor" 

Our consultant advises us that this is probably the most important 

area of study on this topic,. There are only two disputed matters 

in the proposed legislation. 

(2) Moving Expenses. We submitted a recommendation on this in 1961. 

The bill was referred to interim study to determine how much 

it would cost public entities. Recent federal legisla.tion 

permits federal funds to be used for this purpose by states. 

There is no dispute on the legislation except. for the basic 

policy. However, the legislation will need to be made consistent 

with the federal legislation. 

(3) One new stud.v. We will submit a recommendation as to the particular 

new aspect of this subject that should be studied after consulting 

with our consultant and with the Department of Public Works. 
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STUDY NO. 42 - TRESPASSING IMPROVERS 

We have a research study set in type on this subject. From time 

to time in the past the Commission has considered this subject but has 

never been able to agree on a basic approach to the problem. We would 

like to dispose of this subject. 

STUDY NO. 46 - ARSON 

We have a research study set in type on this subject. The staff 

and the Commission have already devoted considerable time to the study 

of the subject. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHIBIT I 

The following is an explCl)ation ~f the scope of each topic 
, 

now on the current agenda of the Commission. If the topic is one 
i 

assigned to the Commission ~n requeft of the Commission, the 

expl.azlo.tion is taken (with Co fw exceftions) from the annual report 

of the Commission Where the ""':·~"-Cl.LU= topic was described. 

I 

PeDal. Code Section U37 authorizes I written caw of 'the 
court;'s instruction. to be taken into jili7 rOCllll 1a er,a1 ne1 

cases. It has been held, however, Sections 612_ 6140t 
the Code of CivU Procedure precl1l4e a.1ury iii a 
civU case to take a written caw 0'1 inetructj.ons into the 
jUl7 roaJI. There se .. to be no why the rule on this 
matter should not be the same in bOth civU acd Criminal case.; 

'!'he ~ssion -.e a. on th1a toJiic to the 
1957 Legislat\ll'B. BoIrever J circulation by the COIIIID1ssion 
to :l.11tet'.ested per~ t~the of its pli1lted ps~et 
conts1n1ngthe reC(ftIMllb1l1on and on th1a ma.tter, a number 
of questiona were ra1se4b,y Jllflllbers the bench and bar relating 
to pl'Ilctical problems 1nvQl.ved in a caw ot the court's 
i.n.BtrUctiona avaUable to the jury in Jury rOClIIl. Since there 
would not have been an adequate to study these 
problems and ueDd the bill during 1957 Session, the COIIIIl1ssicn 
detel'lll1ned not to seek enactment of bill but to hol.d the matter 
tor further study. 

This i. a study to determine 1fhErtblll" the provisions of the 
Code of CivU Procedure relsting, to sales aDd the 
proviSions ot the l'ro'bate Code to the confirmation ot 
sales ot real· property ot estates of persons should be 
made unitorm 8l1d, it not, whetber is need for cl.ar1t1cation 
as to which of them governs the of privete judicial 
partition sales. (As expanded in - Res.ab. 218). 
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study No. 26: A study to determine wjlether the law relating to 
escheat of personal property sbpuld be revised. 

In the recent case of Estate of l'Iotan the California District 
Court of Appeal held that two saving~ bank accounts in Californ1a 
totaling $16,000, owned by the estat~:: a decedent Vho bad. died 
without heirs while domiciled in M:mt ,escheated to H:;mtana 
rather than California. The Supreme ~ourt denied the Attorney 
General's petition for hearing. 

Thare is little c.ase authority a.s ~o which state, as. between 
the domiCile of the decedent and any bther, is entitled to escheat 
personal property. In SOllIe cases 1nvPlv1n8 bank accounts it bas 
been held that they escheat to the .ciliary stat~; 1n. others, 
that they escheat to the state in 'Wh1\::h the bank is located. The 
Rest~tementof Conflict of Laws tal!:e~ the position tba1l personal 
property should escheat to the state in which the particular 
property is adm1nistered. ; 

In two recent cases California's cfLa1m as the domicile of the 
decedent to escheat personal. propett~::, been rejected by sister 
states where the property was being stered, both states 
applying rules favorable to themselv~s. The combination of these 
decisions with that of the California( court 1n EstateQf Nolan 
saggests that California will lose 01Ji1; au around as the hw now 
stands. 

St 

i 

her the law relat 
be rm 

to 

The concept of "putative apouse:t:'been developed by the courts 
of this state to give Certain prape rights to a manor a WOIIIaIl 

who has lived with another as man . wife in the goo4 faith belief 
that they were married when in fact ~. were not legally married 
or their marriage was vo1dable and ~ been annulled. The essential 
requirement of the statUI! of putative spouse is a good faith belief 
that a valid marriage exists. The ~cal situation in which putative 
status is recogniZ.·ed is. one where a. iage \ftlS properly solemnized 
but one or both of the parties were free to DlaX'17, as when a 
prior marriage bad not been diSS01~ or a lelJ&l. impediment maki ng 
the marriage void or voidable exis • 

The question of the ptoperty righ s of the parties to an invalid 
marriage generally arises when one 0 the parties dies or when the 
parties separate. It is now weU setJtled that upon death or separation . , 

a putative spouse has the same right~S a legal spouse in property 
which would have been CO!DJJDlDity pr.op rty bad the couple been legally 
married. This rule has been develop by the courts without the 
aid of legislation. The underlying on for the rule apparently 
is the desire to secure for a person ~et1ng the goOd faith require­
ment the benefits which he or she bellieved would flow from the 
attempted marriage. 

The courts have held that a putat~'ve spouse is not entitled to an 
award of alilnony. They have also he]4d, however, that a putative wife 
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has a quasi-contra~tual right to recover fram the putative husbacd 
(or his estate), the value of the services rendered to him during 
marriage less the value of support received from him. While in all 
of the cases in which this riGht has ~een recocnized there was no 
quasi community property, it is not c.1Leer whether the existence of 
such property would preclude recovery: in quasi contract. The eerlier 
cases recognizing the ... quaSi-contract~' right allinvol. ved situations 
where one spouse had fraudulently mis epresented to the other that 
they were free to marryj the theory 0 which recovery was allowed 
was that the defendant had been unj ly enriched by services rendered 
in reliance upon his misrepresentati • But this rationale has 
apparently been abandoned in two rece,t cases. In one, the defendant's 
misrepresentation was innocent but refovery was nonetheless allowed. 
In. the other, there was no misrepre:r.:tiOZl but the. court permitted 
recovery on the ground that the def t had been guilty of misconduct 
which would have cOZlstituted grounds or divorce had the parties 
been married. ' 

The Commission believes that sever~' questions relating to the 
position of the putative spouse warr t stuqy: 

1. Is the theory Cif recovery in q si contract either theol:'etically 
proper or practically adequate for th solution of the probl.em pre­
sented? The theory seems to have bee, abaDdoned recently by the 
courts, at least in pert. Moreover, +t will not justify recovery by 
one who has not been able, because of. illness or other incapacity, 
to perform services which exceed in v$!us the support receivedj yet, 
in most circumstances, such a cla1man~ has the greater practical need 

2. Should the existence of condu which would be grounds for di-
for a recovery. ~' 

vorce justify recovery without r.egard to mi. arepresentationa? It so, 
should it not be recogniZed that what is really involved i8 quasi 
alimony rather. than recovery on the !'tound of unjust enricblllent? 

3. Should a putstive spouse be a~e to recover both quasi 
community property and quasi alimony?' 

4. Where one of the spouses has died should the other spouse be 
given substantially the same rights wljlich he or she would have had 
if the parties had been validly marri,d? 

Stuqy No. 29: A st to determine 
st-conviction, sarlit heer 

! 

tber the law re 
be r~Ue • 

Section 1367 of the Penal Cede prottdea that a person cannot 
be punished for a public offense wbll he is insane. The Penal 
Code contains two sets of provisions pperently des1.&ned to implement 
this general rule. One set pertains 0 persons sentenced to death 
and the other set to persons sentenc to imprisooment. 

Persons Sentenced to Peath. Secti s 3700 to 370.4 of the Penal 
Code provide for a hearing to dete e whether a person sentenced 
to death is inssne and thus immune frcbm execution. The heering 
procedure is initiated by the warden', certification that there is 
good reason to believe tha.t the priscmer has became insane. The 
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question of the prisoner' 6 sanity is then tried to a jury. If he 
i6 found to be insane he must be taken to a state hospital until 
his reason is restored. If the superintendent of the hospital 
later certifies that the prisoner has ~ecovered his sanity, this 
question is determined by a judge sitt~ng without a jury. If the 
prisoner is found to be sane he is retUrned to the prison and may 
subsequently be executed. ! 

The COIlDIlission believes that a num~r of important questions 
exist concerning the procedure providea for in Penal Code Sec­
tions 3700 to 3704. For example, 1fhy ~hould.the issue IiIf the . 
prisoner's sanity be determined by a jbry in the initial hearing 
but not in a later hearing to determine whether his reason has 
been restored? l'1by shouldthestatutel explicitly state that the 

, 

prisoner is entitled to counsel on a h~aring to determine whether 
he has been restored to .. sanity and. cak*no provision on this matter 
in the case of the initial hearinG? s thisJDeen that the 
prisoner is not entitled to counsel at the initia1 hearing under 
the rule expressio unius ~ exclusio terius? If so, is this 
desirable? Who has the burden of pro as to the issue of the 
prisoner's sanity and does this differ as between the initial and 
later hearings? llhat standard of saniy is to be applied? Shall 
the court call expert wittlessest I,fay he parties do s01 Does the 
prisoner have the right to introduce ejvidence and cross-examine 
witnesses? In People v. RUey, the co)lrt held that (1) a prisoner 
found to be insane has no right of ap~al and (2) a UnanimOUS 

verdict is not necessary 'because the h~aring is not a cr:lJninal 
proceeding. lire these rules deSirablel? 

Persons Sentenced to l!n;prisonment. i Penal Code Section 2684 
provides that any. person confined to i state prison who is 
mentally ill, mentally deficient, or may be transferred 
to Ii, state hospital upon the certifics ion of the Director of 
Corrections that in his opinion the re hUitation of the 
prisoner would be expedited by tres t in the hospital and 
upon the authorization of the Direct~1 of Mental Hygiene. The 
code containS no provision for a hear:!.pg of any kind and the 
decision of the Director of Correct it and the Director of 
Mental Hygiene is final. If the supe endent of the state 
hospital later notifie., the Direct.or Corrections that the 
prisoner "will not benefit by further are and treatment in the 
state hospital," the Director ofCorreFtions must send f. or the 
prisoner and return him to the state Wison. The prisoner has no 
right to a hearing before he is ret1 to prison. Section 2685 
of the Penal Code provides that the t spent at the state hospital 
shall count as time served under the isaner' s sentence. 

Sections 2684 and 2685 appear to pr, sent a nUlllber of important 
questions. Does the standard provided! for removal of a prisoner 
to the state hospital or for returniDlSj him to the state prison-­
whether his rehabilitation would be extPedited by treatment at the 
hospital and whether he would not benefit by further treatment 
there--conflict with the general mand~e of Section 1367 that a 
person may not be punished whUe he is: inSane? If so, should a 
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different standard and a di~ferent procedure be established to 
avoid the punishment of insane prisoners? Should the time spent 
in the state hospital qy a prisoner adjudged insane for purposes 
of punishment be counted as part of t~ served under his 
sentence? 

of ch1l.dt'en should be revised. 

There are in this State various kinks of statutor. y proceedings 
relating to the custody of children. Pivil Code Section 138 
provides that 1.'1 actions for divorce 0 separate maintenance the 
court maar make an order for the custo of minor c~ during 
the proceeding or at !liXIY time thereatt r and may at ezsy' time modify 
or vacate the order. Civil Code Secti n 199 provides that, without 
application for divorce,a husband or ite may bring an action for 
the exclusive control. of the. Cliildren;!' and CivU Code Section 214 
provides that when a husband and wife ive in a state of separation, 
Without being divorced, either of them may appl;y to ezsy court of 
caupetent jurisdiction for custody of be children. Furthermore, 
anyone may bring an ac:t;ion under Proba e Code Section 1440 to 
be appointed guardian of a child. I 

These. various provisions relating J the custody .. of Chi.ldr. en 
present a number of problems. relating 0 the Jurisd1ction of 
courts; for example: (1) Do they c:r t the courta jurisdiction 

to affo.rd. an ad.equa .. te r ...... " oll 9".ble situations? (2) When 
a proceeding has been brought under of the several statutes 
does the court thereafter have exclusi e jurisdiction of all 
lit1&aticm relating to the custody of he chUd? (3) Do the 
several statutes conflict or are they ~~onsistent as to whether 
the court awarding custody under them continuing jurisdiction 
to modify its award? , 

(1) . There. appear to. be at l.e. ast.n:w situations in whi. ch the 
only remedy of a parent seeking cust of a cb1ld is through a 
guardianship proceeding under Probate ode Section 1440. One 
is when a party to a marriage obtains . ex ~ divorce in 
Calif'ornia against the other party who haS-cUStody over the 
children and resides with them in anot r state. If the second 
party J.ater brings the children to Cal famia and becomes a 
resident of a county other than the co tyin whid:lthe divorce 
was obtained, the only procedure by wh ch the first party can 
raise the question of custody would se to be a guardianship 

pro,""'''' -, ",bat. Cod ... ot':,f in tbo ""'," .h=e t"" cbildren reside. Although the divorce action'remains pending as 
a custody proceeding under Civil Codection 138, the court cannot 
enter a custody order because the ch' n are residents of another 
county. A custody proceedillg cannot b~ brought under either 
Section 199 or Section 214 of the Civq Code because the parents 
are no ~onger husband and wife. .l\nothEjr situation in which a 
guardianShip proceeding IIIIIiY' be the ~ available remedy is 
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when a foreign divorce decree is silent as to who shall have 
custody of the children. If the parties later come within the 
jurisdiction of the California courts, it is not clear whether 
the courts can modifo,r the foreign decl;'ee to provide for custody 
and, if so, in what type of proceeding this can be done. It 
would appear desirable that sOllIe tYlle 'of custody proceeding 
other than guardianship be authorized Iby statute for these and 
any other situations in which a guard~anship proceeding is now 
the only available remedy to a parent !seeking custody of his 
child. 

(2) The various kinds of statutory proceedings relating to 
custody also create the problem whet~r, after one ot these 
proceedings has been brought in one cQurt, another proceeding 
under the same statute or under a dif~erent statute m8¥ be 
brought in a different court or whet~r the first court's 
jurisdiction is exclusive. This questiioncan be presented in 
various ways, such as the following: !(a) If a divorce court 
has entered a custody order pursuant'ljo Civil Code Section 138, 
m8¥ a court in another county modify ~t, order or entertain a 
guardianShip proceeding under Probate Code Section 1440 or-­
assuming the divorce was denied but j isdiction of the action 
retained--entertain a custody proceed:!fG under Civil Code 
Sections 199 or 2147 (b) If a court !has awarded custody under 
Civil Code Sections 199 or 214 while ie parties are still 
married, may another court later reco sider the question in a 
divorce proceeding under Civil Code S ction 138 or a guardian­
ship proceeding under Probate Code Se ion 14407 (c) If a 
guardian has been appointed under Pro te Code Section 1440, may 
a divorce court or a court acting pur~t to Civil Code Sections 
199 or 214 later award custody to the ~arent who is not the guardian? 

A few of these matters were Clarif~ed by the decision ot the 
California Supreme Court in GTeene v'lv,perior Court, holding 
that a divorce court Which had awarde custody pursuant to Civil 
Code Section 138 has continuing juris~ction and a court in another 
county has no jurisdiction to appoint guardian of the children 
under Probate Code Section 1440. The reme Court stated that 
the general objective should be to av id "unseemly conflict between 
courts" and indicated that a proper p cedure would be to apply 
to the divorce court for a change of *nue to the county where the 
children reside. i 

It is, not clear whether tha exclusi~e jurisdiction principle 
of the Greene case either will or shouild be applied in all of the 
situations in which the question may~ise. An exception should 
perhaps be provided at least in the c e where a divorce action 
is brought after a custody or guardi hip award has been made 
pursuant to Civil Code Sections 199 ori 214 or Probate Code Section 
1440, on the ground that it m8¥ be des~rable to allow the divorce 
court to conSider and decide all matters ot domestic relations 
incidental to the divorce. 

(3) There appear to be at least twb additional problems ot 
jurisdiction ariSing under the statutowy provisions relating to 
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custody of children. One is whether a court awarding custody under 
Civil Code Section 21.4 has continuins' jurisdiction to modify its 
order. Al.though both Sections 138 and 199 provide that the court 
may later modify or amend a custody otder made thereunder, Section 
21.4 contains no such provisions.. 11IlHher problem is the. apparent 
conflict between Section 199 and Sect on 21.4 in cases where the 
parents are separated. Section 199 P. esumably can be used to 
obtain custody by any mai"ried person, iwhether separated or not, 
while Section 21.4 is limited to thoSE! I persons living nin a state 
of separation." The two sections d1t.fer with respect to the paver 
of the court to modify its order e.nd~so with. respect to whether 
someone· other than a parent may be awFded custody •. 

This is a legi.slativeaSSignment (~ot authorized by the 
upon the recommendation of the CommisFion). 

Legislature 

at 
I 

todetemin 
in 

se·of s c 
,. .O\UI. ana. t1li8l 

re~ti be sed. 

ct 
.cDl¢ts 

ure to 
l;Iil ot the 

This is a legislative assigilment (~ot authorized by the Legislature 
upon the recommendation of the Commisrion). 

, 

ocedure 

This is a legislative assignment (fot authorized by the Legislature 
upon the recommendation of the Commisjsion). 

ther the lav reJ,at to 
rty 0lIl execution 

The Commission .he.s received sever~ communications bringing to its 
attention anachronisms, ambiguities, land other defects iii the law of 
this state relating to attachment, gairnishment, and property exempt 
from execution. These .cOllll1UIlication~. have raised such questions as: 
(1) whether the lau with respect to armers' property exempt from 
execution should be modernized; (2) .hether a procedure should be 
establ.ished to determine disputes as ito whether particular earnin[ls 
of j1!dgment debtors are exempt from ejxecution; (3) whether Code of 
Civil Procedure Section 690.26 shoul~ be amended to conform to the 
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1955 amen~ents of Sections 682, 688 anl 690.11, thus maki~ it 
clear that one-half, rather than only one-quarter, of a judgment 
debtor t s earnings are subject to execution; (4) whether an attach­
ing officer should be required or empowered to release an attachment 
when the plaintiff appeals but does not put up a bond to continue 
the attachment in effect; and (5) lThether a provision should be 
enacted empowering a defendant against whom a writ of attachment 
may be issued or has been issued to pr!lvent service of the writ 
by depositing in court the amount d~ded in thecompla1nt plus 
l~ or l5\1b to cover possible costs. i 

The state Bar haslIad various relatk problems under considera­
tion from time to time. In a report tp the Board of Governors of 
the state Bar on 1955 Conference Resol\lt10n No. 28, the Bankruptcy 
Committee of the state Bar recamnendedl that a cOlll.Plete study be 
made of attachment, garnishment, a.nd p operty exempt frc:im execution, 
preferab~ by the Law :aevision Commiss on. In a cOllllllWl1cation to 
the Commission dated June 4, 1956 the of Governors reported 
that it approved this recommendatioil requested the Comm1ssion 
to include this subjllct on its cal of topics .ael.ected for 
study. 

I 

study No. 41: A st1,1dy to detel'lDine "hfther the SnaU. C1a11DSCourt 
Law should be revised. : 

In 1955 the CommiSSion reported to. 1:: Legislature tbat it IIad 
received communiCations from several j es in various parts of 
the State relating to 'defects and ~aps lin the Saal.l. Cl;81!nS Court 
Law. These suggestions concerned suc~matters as whether fees and. 
m1l.eage may be charged in connection w 10h the service of various 
papers, whether witnesses may be subp naed and are entitled to 
fees and m1l.eage, whether the monetary, jurisd.iction of the amall. 
claims CourtS should be increased, whe her sureties on aweaJ. bonds 
should be required to justify in all ces, and whether the plaintiff 
should bave the right to appeal from adverse judgment. The 
Commission stated that the! number and ariety of these communications 
suggested that the SI!iall. Claims Court merited study. 

The 1955 Session of the Legislature declined to authorize the 
Commission to study the Small Claims Curt taw at that 1oilne. No 
cOlll.Prehensivestudy of the Small Cla Court Lav .has since been 
made. Meanwhile, the Commission has r ceived cOllllllWlications making 
additional suggestions for revision of the Small Cla.iDIs Court,Lav: 
~, that the amall. claims court sho be empowered tbset aside 
the judgment and. reopen the case when t is just to do so; that 
the plaintiff should be permitted to a: eal when the defendant 
prevails on a counterc1a,im; and that tre S1Dall claims torm should 
be amerided to (1) advise the defendant that he has a right to 
counterclaim and that failure to do 60 on a claim arllJ1ng out of 
the same transaction will bar his righ1 to sue on the claim. later 
and (2) require a statement as to wher!\: the act occurred in a 
negligence case. 

This continued interest in revision :of the Small Claims Court La", 
induced the Commission again to requesi authority to make a 
study of it. 
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Study No. 42: A study to determine ~rhether the law relating to 
the rights of a good fai)h improVer of property belonging 
to another should be revised. 

The common law rule, codified in Civil Code Section 1013, is 
that when a person affiXes improvements to the land of another 
in the good faith belief that the l.e.nd, is hiS, the thing affiXed 
belongs to the owner of the land in th~ absence of an agreement 
to the contrary. The common law denies the innocent improver any 
compensation for the improvement he haf constructed except that 
when the owner has knowingly permitted- or encouraged the 
improver to spend money on the land '\ri~hout revealing his claim 
of t:itle the improver can recover the~alue of, the improvement, 
and when the owner sues for daIlages fa the ilz!prover's use and 
occupation of the l!Uld the improver c set off the valUe of 
the improvement. ' 

About three-fourtbs of the states ve ameliorated the common 
law rule by the enactment ot ''betterme statutes" which make 
payment of compensation for the full ue of the improvement a 
condition of the owner's ability to re over the land. The owner 
generally is given the option either t pay for the improvement 
and recover possession or to sell the to the improver at 
its value excludinc improvements. Us no independent action 
is given the improver in possession, though in some states 
he ~ sue directly if he first gives p the land. 

California, on the other hand, gr s the iDlProver only the 
limited relief of set..,off when the r sues for damages and 
the right to remove the improvement w this can be done. It, 
would seem to be unjust to take a ble im;prov~t from one 
who built it in the good faith belief hat the land was his and. 
give it to the owner as a complete w au. ProVia:l.on should 
be made for a more equitabJ.e adJustment' between the two innocent 
parties. ' 

No. to 

Section 1026 of the, Penal Code pnJVIL'W::S that when a d.efendant 
pleads not guilty by reaSOn of insani and also enters !Ulother 
plea or pleas he shall be tried first 'the other plea or pleas 
and in such trial shall be presumed to have been sane 
at the time the crime was committed. proviSion was origiMl1 y 
interpreted by the Supreme Court to exclusion of au evidence 
of mental cendi tion in the first even tho1.lgh offered to show 
that the defendant lacked the mental to form the specific 
intent required for the crime first degree murder. 
This interpretation was criticized on ground that a defendant 
might be so mentally defective as to unable to form the specific 
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iD.tent required in certain crimes and yet not be so insane as to 
prevail in the second trial on the de1J'ense of insanity. In 
1949 the Supreme Court purported to modifY somewhat its view of 
the matter in People v. ~. The c~urt' s opinion states that 
evidence of the defendant '!! mental condition at the time of the 
crime may be introduced in the fir!!t trial to show that the 
defendant ~ net bEve the specific ~ent required for the 
crime charged but not to show that he. could not have had such 
intent. This dist inet ion doe s not se~!l! to be a very llle!lDingful 
or workable one or to meet adequately/' the criticisms mSde of 
the earlier interpretation adopted by the court. A study should 
now be made to determ1ne (1) whether~e separate trial on the 
defense of insanity should be abo11s 1 w1th all issues in 
the case being tried in a single proc eding or (2) if separate 
trials are to be continued, whether Sf!ction 1026 should be 
revised to provide tllat ~ cOlllpetentl eV,1dence of the defendant's 
mental condition shall be e¢Dissible bn the first trial, the 
jury being instructed to consider it 6nly on the is!!ue of 
criminal intent. . 

Code of Civil Procedure Section provide!! that when two or 
more person!! a!!!!oc:l.ated in ~ buISil:lfjSIS transact such busine!!s 
under a cOlllllOn name they may be sued such COllllDOn 1l8lIIII. 

However, !!uch associates lIay net suit in the common name. 
In the case of a partnership or CClqlosed of many 
individuals this re!!ults in an limg caption on 
the com.pl.a1nt and in extra expellse filing fees, neither of 
which appears to be necessary or JUl • .,.'''' .. ' ..... 

Sections 2466 to 2471 of the Code also have a bee.r1ne 
on the right of partnerships and asaoeiA1;ions to 
sue. These Elections prOVide, inter a pa.rtrHIr!!hip , 
doing business under a fictitious callDOtmainta1n!!u1t on 
certain causes of action unless it filed a certiricate 
naming the members of the I ~ that a new certificate 
must be filed when there is a in the membership, ,These 
provisions, which have been held to SJIPlicabJ.eto unil:lcorporated 
associations, impose a burden on and assoc:l.ations. 

study No. 45: A st to de1;el'lDtne . bather he laY relat to 
the doctrine of mi1t\l&ll of "1n sultsfQl' s cific 

otlilallce s uldbe revised. I 

Civil Code Section 3386 provides:; 

§ 3386. Neither party to an obligation can be 
compelled specifically to pe~orm it, unless the 
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other party thereto has performed, or is compellable 
specifically to perfann, everything to which 
the former is entitled under the same obligatioo;";­
either completely or nearly so, together with f'ull 
compeosation for any want of entire performance. 

Section 3386 states substantially tlle doctrine Of mutuality 
of remedy in suits for specific perfo.'~ce as it was origjne11y 
developed by the Court of Chancery. ~ doctrine has been 
cooslderablymodified .in most American, jurisdictioos in lIIOre 
recent times. Today it is not gener necessary, to obtain 
a de~ of specific performance, to s av that the pl.aintiff's 
obligation is specifically enforceable so long as there is 
reasonable assurance that plaintiff's formance will.be forth-
caning when due. Such assurance may provided by the plaintiff's 
past conduct, or his ecanom1c interest I in performing, or by gr!Il'It­
ing a conditional decree or requiring the plaintiff to give security 
for his performance. I 

CivU Code Sectioo 3386 states a ~h lIIQre rigid rule. It is 
true that. Section 3386 is co. nSiderably~. liorated by CivU Code 
Sections 3388, 3392,.3394 and 3423(5) by court decisions 
granting speci.fic performance in casesLwhich vould fall within 
a strict application Of the doctrine or mutuality of remedy. On 
the other hand, the mutuality requ1.re!nfrt; has in sane cases been 
applied strictly, with harsh results. ' 

On the whole, the CalUorn1a decisf:iin terms of results may 
not be far out of line with the more and enlightened view 
as to mutuality of remedy. But insof al they have reached 
sensible results it has often been wi difficulty and the result 
has been inconsistent with a literal r~ad1ng of Section 3~. And 
not infrequently poor decisions have 1. sulted. A study of the 
requirement of m.utualit;y of remedy in uits for specific performance 
would, therefore, appear to be desira. e.. " 

st No, 46: A st to determine 
P Code relat, to arson 

Def1nitioo of Jlrson, Chapter 1 of 1l'itle 13 of the Penal o'Code 
(Sections447a to 45la) is entitled "Afson." Section 44.7. a malt.. es 
the burning of a dl·relling-house or a rj'llated buUd1ng p10lDishable 
by a prison sentence of two to twenty fears. Section 448a lIIakeo' s 
the burning of any other buUdina puni~bable by a prison sentence 
of one to ten ;years. Section 449& IlI8l$s the burning o'! personal 
property, including a streetcar, raUm car, ship, boat or other 
water craft, automobUe or other motor! vehicle, punishable by a 
sentence of one to three years. Thus,l in general, California 
f.OllOWS the historical approach in det:1ng arson, .in which the 
burning of a dwelling-house was JQ&de t most serious offense, 
presumably because a greater risk to life was thOught to 
be involved. yet in modern times the burning of other buildings, 
such as a school, a theatre, or a church, or the burning of such 
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personal property as a ship or a rail',ray car often constitutes 
a far graver threat to human life tne,n the burning of a dwelling­
house. Same other states have, therefore, revised their arson 
laws to correlate the penalty not llith the type of buUdine: or 
property burned but with the risk to hUman life and with the 
amount of property damage inVOlved in a burning. A study should 
be made to determine whether Californi~ should similarly revise 
Chapter 1 of Title 13 of the Penal Co~. 

Use of Term "Arson" in statutes. Wlten the term "arson" is 
used in a penal or other statute, the ~uestion arises whether 
that term includes only a violation 0 Penal ,Code Section 447a, 
which alone labels the conduct which proscribes as "arson," 
or whether it is also applicable to v elations of Penal Code 
Sections 448a, 449a, 450a and 45la, w ch define other felonies 
related to the burn1ng of property. or exeJDPle, Penal Code 
Section 189, defining degrees of mUrd ,statee that murder 
caJllllitted during the perpetration of son, or durtng attempted 
arson, is murder in the first degree 'f' There is notb1ng in that 
section Which makes it clear what.is ,ant by "arson." , On the 
other hand, Penal Code Section 644, c cerning habitual criminals, 
refers specifically to "arson as d~f d in Section 447a of this 
code;" On the basis of these ensc s it couid be argued that 
"arson" is only that C,Onduct which is ,ascribed by Section 447a. 
Yet in In re Bramble the ,court held t a violation of Section 
448a was "arson." '1'hus, there is C~iderable doubt as to the 
exact meaning of the term "arson" in elation to the conduct 
proscribed by Penal Code Sections 4 ,,449&, 450a, and 45la. 

st No. 47: A st 
1 should be 
contracts. 

Section 1.698 of the CivU Code, w ch provides that a contract 
in wr1tine: III8Y be altered by a contr in writing or by an 
executed oral agreement and not othe 'ee, migIIt be repealed. 
It frequently frustrates contractual ntent. Moreover, two 
avoidance techniques have been davel by the courts which 
considerably limit its effectiveness. One technique ~ to hold 
that a subsequent oral agrel!lllE!nt IDQCli a wr:i.tten contract 
is effective because :i.t is executed, pBx-fomance by OD,e party 
only has been held SUfficient to rend the agreement executed. 
The second technique is to hold that" subsequent. oral agree-
ment rescinded the or1g1na.l obl1gati and substituted a new 
contract, that this is not an "alter!!; ion" of the written con­
tract and, therefore, that Section 16 is not applicable. These 
techniques are not a sati'sf'actory met of amel10ratiDi the rule, 
however, because it is,l1S¢,essaryto *e a lawsuit to determine 
whether Section 1698 applies in a par1icular case. 

If' Section 1698 is to be retained, :the question arises whether 
it should apply to all contracts in ..q1ting, whether or not required 
to be written by the statute of fraud, or sane other statute. It 
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is presently held to apply to all contracts in writing and is 
thus contrary to the cOImIlon law rule and probably contrary to 
the rule in all other states. This interpretation has been 
critic bed by both IU11iston and Corbin who suggest that the 
language is the result of an inaccurate attempt to codify the 
common law rule that contracts required to be in writing can 
only be modified by a writing. 

st No.4: A st to determine w ther Section Q of the 
J:!udness and pt fes' OIl$Code "hi(!l). ree1udes.· un­
lic~ed con ctor t'x'QIlI. br:j.tl'<·'an actidIl to recover 

. for' work don~ . 4l).ould,be ~ise • 

Section 7031 of the Business and ~ofessions Code provides: 
, 

§ 703:).. No person engaged in ithe busiaess or 
acting in the capacity of a contlractor, may bring 
or maintain Sll¥ action in any cdurt of this state 
for the collection of compensat~on for the per­
formance of Sll¥ act or contract Ifor which a license 
is required by thi.S chapter witroutailegin. g and 
proving that he was a duly lice ed cantractor at 
all times during the perfoI'Jl!anc of such act or 
contract. 

The effect of Section 7031 is to belr the affirmative assertion 
of Sll¥ right to compensation by an'~icensed contractor, whether 
in an action on the illegal contract, ,for restitution, to foreclose 
a mechanics • lien, or to enforce an ~itration award unless he 
can show that he was dIllY licellsed. . 

The courts have generally taken th~ position that Section 7031 
req~ires a forfeiture and should be stlrictly construed. In fact, 
in the majOrity of rel'Orled cases f~r eiture appears to have been 
avoided. One techniqUe has been to l' . that 1$e artisan is not 
a "contractor" within the statute, is merely an "employee." 
But this device is restricted bydet . led regulations of the 
Contractor's state ~cense Board gove~ing q~ificatians for 
licenses and the scoPe of the statuto requirements. Another 
way around the statute has been to s that there was "substantial" 
compliance with its requirements. In laddition, Section 7031 has 
been held not to apply to a suit by ru\ unlicensed subcontractor 
against an unlicensed general contra:1or on the ground that the 
act is aimed at the protection of the ,public, not of one contractor 
against a subcontractor. Similarly, '~he statute does not bar a 
suit by an unlicensed contractor aelai st a supplier of construction 
material. And the statute has been h ld not to apply when the con­
tractor is the defendant in the action. 

But with all of these qualificatio~s Section 7031 has a wide 
area of application in which it operatles to visit a forfeiture 
upon the contractor and to give the o~her party a windfall. 
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Ma.oy jurisdictions, taking into account such factors as moral 
turpitude on both sides, statutory policy, public importance, 
subservience of economic position, and the possible forfeiture 
involved, allml restitution to an unlicensed person. But in 
California, Section 7031 expressly forbids "any action" and 
this prohibition of course includes restitution. ' The court can 
weigh equities in the contractor's favor only where the contractor 
is the defendant. If the contractor :lls asserting a claim, equities 
generally recognized in other jurisdiqtions cannot be recognized 
because of Section 7031. ' 

St to determine w thar the 
when 1t 

be rev lied, 
, 

Under the older common law, a lessdr was regarded as having 
conveyed away the entire term of year~) and his only ~dy upon 
the lessee's abandomnent of the premi~es was to leave the property 
vacant and sue for the rent as it bec¥re due or to re-enter for 
the lmited purpose of preventing was~e. If the lessor,' repossessed 
the p7emises, the lease and the lessOIt's rights against the lessee 
thereunder were held to be terminatedl,on the theory that the 
tenant had offered to surrender the ~emises and the lessor had 
accepted. 

In California the landlord can lea~e the premises vacant upon 
abP,domnent ,and hold the lessee for tlj.e rent. ' The older rule in 
California was, however, that if he rElPossessed the premises, there 
was a surrender by operation of law 8ljd the laD.dlord lost any 
right to rent or damages against the ~essee. ' More recently it 
~been beld by our courts that if tt\e lessor re-enters or re­
lets, he, can sue at the end of the texjm for damages measured by 
the difference between the rent due UIjder the original lease and 
the amount recouped under the nell lea~e. ' 

Should the landlord not be given, I:)owever, the right to re­
enter and sue for damages at the ,time 'of abandomnent? In same 
states this has been aliowed, with ce:Jtain restrictions, even in 
the absence of a clause in the lease. i lind it has been held in 
many states that the landlord may ent~r as agent of the tenant 
and re-lease for a period not longer ~han the original lease at 
the best rent available. In this cas~, the courts have said, the 
landlord has not accepted a surrender: and may therefore sue for 

. . I-~ 

damages. But this doctrine was rePuitiia~ in California and it 
is doubtful that it can be made avaUa,bf'e to the lessor without 
legislative enactme..'1t. 

Civil Code Section 3)08 provides t~t,the parties to a lease 
may provide therein that if the lessee breaches any term of the 
lease, 
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the lessor shall thereupon be entitled to recover from the 
lessee the worth at the time of such termination, of 
the excess, if any, of the amcunt of rent and charges 
equivalent to rent reserved in the lease for the 
balance of the stated term or any shorter period of 
time over the then reasonable rental value of the 
premises for the same period. 

The rights of the lessor Ul1der such agreement shall 
be cumulative to all other riGhts or remedies. . . 

Thus the landlord is well protected iq California if the lease so 
provides. The question is whether he Ishould be similarly protected 
by statute when the lease does not so !!provide. 

The California SUpreme Court, I this study was authorized, 
held that an ex parte diVOrce does terminate the hUjlOand I s 
obligation to support his former wife: Hence, this study now 
primarily involves the question of procedure to be followed 
to maintain an action for support afi:Elr an ex parte divorce. 

whether the doctrine of 
ified. 

This is a legislative assignment ( 'ot authorized by the Legis­
lature on recommendation of the Commi sion). 

The doctrine of governmental immun ty--tbat a governmental 
entity t.s not liable for injur:!.es inficted on other persons-­
has long been generallY a~cepted in t , s State. Theconstitu­
tional prov:!.sion that suits may'be br ught aga1DsttheState 
"as sbal1 be directed by law," does nauthorize suit against 
the State save where 1;he ,Legislature expressly so provided. 
Moreover, a statute permitting suit inst the State merely , 
;;aives immunity from suit; it will no be construed to admit 
liability nor waive any legal defense :which the state may have 
unless it contains express language t~ that effect. 

The general rule in this State is 1fhat a governmental entity 
is liable for damages resulting from ~gligence in its "proprietary" 
activities. ' But suchan entity is no1f liable for damages 
resulting from negligence in its "gov~rmnental"activities 
unless a statute assumes liability. 'EexSlDPle of,a statute 
assuming liability for damages for "gernmental" as well as 
"propr, :!.etary" activities is the Vehic e Code'lrhich imposes 
liabil:!.ty for negligent operation of ' or vehicles on 
governmental units. . 

The doctrine of sovereign immunity: has been widely criticized. 
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The distinction between "proprietary" and "governmental" functions 
is uncertain as to its application in particular cases with the 
consequence that it is productive o~ much litigation. 

At the 1953 Co~erence o~ state Bar Delegates a resolution was 
adopted ~avoring the abrogation o~ the! doctrine o~ sovElreign 
immtmity and appointing a cOmmittee to: study the problem. The 
committee 1 S report, dated August 5, 19$4, presents an excellent 
pre1im4nery analysiso~ the problem.an<j. recommends that .the study 
be carried ~orward. 

at rsonal inj 
• 

This is a legislative assignment (niH' authorized by the 
Legislature on recottmiendation of the C ssion). . 

The study involves a conSideration f Civil Code Section 163.5, 
enacted in 1957. This. statute containta number of defects. The 
general problem will require a conside ation of the rule imputing 
the negligence o~ one spouse to the ot r. . 

In this state the negligence of one I spouse is imputed to the 
other in any action when the judgment tuld be cc:mil1,lJ1ity property. 
A judgment recovered by a spouse in a rsonal injury action 
until the enactment of C.C. § 163.5 in 1957 was community property. 
ThUS, when one spouse sued for an inJ* caused by the cCllllbined 
negligence of a third part. Y and the ot r spouse, the. contributory 
neglige!lce o~ the latter was imputed t the plaintlfi'. bN'ring 
recOvery. The reason for the rule was isaid to be that it prevented 
the negligent spouse from profiting, tljrough his cODllliunity interest 
in the j1!d~, from his own wrona. : . 

The state Bar has cOtlSidered a num~r of proposals to change or 
modify the ~ormer rule. These have in~luded proposals that a 
recovery for personal' injury be made s1par8te property (this was 
the solution adopted in 1957 in C.C. § :163.5); that the recovery 
not include damages ~or the 10BB of se~ices by the negligent 
spouse nor ~or expenses that Would ord narily be pe;:yable out of 
ccmummity property; and that the elame ts of damage considered 
personal to each spouse be made separa~e property. 

study No. 55(L): A Irt,udy as to wbet\le; a trial court should have 
the power to require as a c9t1di ion f.or . a. motion 
for a new trial. tbst the pe,rty ~osing tl!.e moti/$ stipulate 
to tl).e entry of . t for e.s in excess of the s 
awarded by the jury. 

This is a legislative assignment (n~t authorized by the Legislature 
upon the recommendation of the COmmission). 

study No. 57(L): 11. IItudy to determine iwhether the laws relating 
to bail should be revised. 

This is a legislative assignment (n~t authorized by the Legislature 
upon recommendetion of the Commission). 
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Study No. 59: A study to determine "hether California statutes 
relating to service of' process by publication should be 
revised in light of recent decisions of the United states 
Supreme Court. 

Two recent decisions by the United states Supreme Court have 
placed new and substantial constitutiqnal limitations on service 
of' process by publication in judicial proceedings. Theretofore, 
it had generally been assumed that, a~ least in the case of 
proceedings re1atin& to real property ~ service by publication 
meets tPe minimum standards of proced al due process prescribed 
by the Fourteenth P.mendment to the U ted states Constitution. 
However, in Mullane v. Central Hanove Bank & Trust Co. decided 
in 1950, the Supreme Court held uncon titutional a New York 
statute which authorized servi~e on i terested parties by pub11ca­
tiOrl in connection With ali accounting Iby the trustee of a common 
trust fund under a procedure establisJ:jled by Section 1oo-c(12) of 
the New York Banking raw. The Court *tated that there is no 
justification for a statute authorizi::ls resort to means less 
likely than the mailS to ~PpriSe,Peras, ,ns whose· names , and addresses 
are known of a pending action. Any d ubt whether the rationale 
of the Mullane decisi,on would be app ed by the Supreme Court to 
cases involving real property was set led by Waner v. City of 
Hutchinson; decided in 1956; which he d that nOtice by publication 
of an eminent domain proceeding to a owner whose name was 
known to the condemning city was a vi lation of due process. 

The practical consequence of the e and Walker decisions 
is that every state JII1.Ist now review i s statutory provisions for 
notice by publication to determine lIh ther any of them fail to 
measure up to the require,ments of the iFourteenth .Amendment. A 

prelimin, ,ary study, ind",', icat~,s tha,t f, ew'f'if any, Calif,ornia" statutes are questionable UQder these dec1siOrl, inasmuch as ~ statutes 
generally provide fqr notice by mail 0 persons whose interests 
and whereabouts are known, HaveveI', com:prehensive and detailed 
study should be undertaken to be cert n that all California 
statutory provisions which may be aff~cted by the ~ and 
Walker decisions are broUght to liGht ,and that reC'Ctions 
are made to the LeGislature for such ~hanges, if any, as may be 
necessary to brinG the law of thisSt~te into conformity with 
the requirements of the United states IConstitut1on. 

, 

St No. 60:" A ,st' to c.etermine w 
Code ofCivillToc Ul'e should 

I 

Section 1974 of the Code of Civil :!'rocedure, enacted in 1872, 
provideil that no evidence is admissible to charge a person upon 
a representat, ion, as, to the c, r, edit of' l' third person unle,ss the 
representation, or some memorandum th reof,be in writing and 
either subscribed by orin the he.ndwr ting of the party to be 
charged. 'Section 1974 is open to the ,criticism commonly leveled 
at statutes of frauds, that they shelter more frauds than they 
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prevent. This result has been avoided by the courts to a consider­
able extent with respect to the orig~ Statute of Frauds by 
liberal construction of the Statute and by creating numerous ex­
ceptions to it. However, Section 1974 has been appJ..ied strictly 
in California. For example, in ~ !v. ~ an action in deceit 
failed for want of a memorandum again~t a f~ther who ba4 daJ..iberate­
ly misrepresented that his son was the beneficiary of a large trust 
and that part of the principal would ~ paid to him, thus inducing 
the plaintiff to transfer a one-th4-d !interest in his business on 
the son's note. ' 

Only a few states have statutes s~' ar to section 1974. The 
courts. of some of these states. have b n more restrictive in apply-
ing the statute than has California. J. us, some courts. have held 
or said ,that the statute does not appJq to misrepresentations made 
with intention to defraud but fraud.ul~t intent will not avoid 
Section 1974. A6ain, some states hol~ the statute inappJ..icabJ..e 
when the defendant had an interest in ithe action induced, but this 
interpretation was rejected in B&nk 1t America v. Well'tirn C9flStructors! 
Inc. And in Carr v. ~ the Calif , a court failed to B.pIlly 
two l;l.m1tations to Section 1974 which ~ave been appJ..ied to similar 
statutes elsewhere: (1) construing a !Particular statement to be a 
misrepresentation concerning the valu~ of ,property rather than one 
as to the credit of a third person; (a)rei'using to apply the 
,tatut, _~ thm " a '~fJAant"" ~':ti~"'" "'-"'" a 
duty of disclosure on the defellClant. .' ed, the only reported 
casein Whi. ch Section 1974 has Dee.n he ,inappl.icable 'II .. ¥. one where 
the defendant had made the representa.t on abOut a corpol'8,tion which 
was his alter ego, the court holding t t the representation was 
not one concerning a third person. : 

Section 1974 was repealed as a parti of an OII\IlibuB revision of 
the Code of Civil ~edure in 1901 bult this act was held void for 
~constitutionaJ.. defects in form. 

St nerthe d~r1nfl of election 
c.u~6 where . t is 

, . 

Under the common law doctrine of election of remedies the choice 
of one among two or more inconSistent remedies bars recoUrse to the 
others. The doctrine is an~spect of the principl,e of res Judicata, 
its purpose. being to effect economy o~J..itigation.and to prevent 
harasSlIl£!Ilt of a defendant through a se ies of actions, 'based on 
different theories of liability, to 0 . ain reJ..ief for a. single 
wrong. The common lAw doctrine has J' appJ..ied in cases vbere 
the injured ;pa.rty seeks rel1ef first ainst one person .and then 
against anoth~, althOugh one of its incipal justifie&tiQJls, 
avoidance of successive actions agains a single detendant, is in-
applicable to such a situation. ' . 

The doctrine of election of remedie~ has frequentl.y been criticized. 
In 1939 New York abolished the doctrinie as applied to cases involving , 

different defendants, on the recomme~tion of its Law Revision 
Commission. 
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The law of California with respect to the a.pplication of the 
doctrine of election of remedies to different defendants is not 
clear. Our courts have tended, in general, to apply the doctrine 
only in estoppel situations--i.e., where the person asserting it 
as a defense can show that he"1iaB beell prejudiced by the way in 
which the ple,intiff bas proceeded--aJl1i this lillIitation has, bean 
recently appiied in cases involving d~fferent defendants. In 
other cases, application of the doctr~ne has been, avoided by 
hOlding" that the, remed,ies pursued agaiI.nst th, edifferent defendants 
were not inconsistent. In still other cases which do no appear 
to be distinguisha'ble,' bowaver, the dpctr:Lne 1!asbeen applied to 
preclude a plaintiff fr9lll suing one ~son merely be~ he 
had previously sued another. Since ilt is difficult to predict 
the outcome of any particular case in! this State today I legislation 
to clarify and modernbe our law on 't)rlssubject would appear to 
be desirable. ' 

Stud No. 62: A st to deter:mj.ne ' ' 

the contrlbut 

The 1957 Legislature directed the Commission to undertake a 
study "to determirie 'l!'hether an award~of ~s made to a married 
person in a personal 'injury action sJi' 'be the separate property 
of Such,married per,son." [StUd¥ No. 53(L)1, A study of this sUbject 
involves more than a determination o the nature of property iUterests 
in damages recovered by a, married pe~son in a personal injury a!!tion; 

, it also involves the question of the !extent to which the contributory 
negligence of One' spOUSe may be ~ed to the other. 

, Prior to the enactment in 1~7 t: section 163.5 of the Civil 
Code, damages recovered by a lnarried ,person in a perlJ9ll8.l injury 
action were cQllllllUIlity property. '=e, the courtsimp¢ed the 
Contrib, utory, ,negl;'1Senc,',' e, of one SP"oustothe Other,' be()J.t18e tbe 
negligent spouse otherwise would s , e in the cOII!p8nsation paid 
for an injury for which he was part1BrUY re$pOllllibil!:' The result 
was tbat anonnegligent spouSe was irj. many instances totally deprlved 
of cOll!Pehsation for injuries neglig$ly caused by others. section 
163.5 pr, events such1lllputation, bUt, ~t bas created I!lII.llJ other 
pro'blems tbat need legislative solut~on. , 

The Comm1ssion'sprelim1nary st~ of these Fobl.ems bas 
revealed another probl.em which' cuts ~ross any' rect'lll!!!lel!dation which 
the Commission might make in regard ~othe pro:Perty nature of a 
married person's personal injury ~S. Many, if not most, actions 
for the recovery of damBgesfor per injury in whiCh the con­
tributory neglig~ce of a, spouse is ,factor &rise out of vehicle 
accidents. Because' contributory neg:),igeZice is imputed to vehicle 
owners lmder Vehicl.e Code section r7~50, the ~tial results in 
terms of liability are quite, varied pa cQ!IlP1ex when an automobile 
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carrying a married couple is involved in an accident with a vehicle 
driven by a third party and both the driver spouse and the third 
party are negligent. Whether the innocent spouse may recover damages 
from a negligent third party depends :i:n large part upon such 
factors--not germane to the question qf culpability--as whether the 
automobile was held as community property or as joint tenancy 
property and wbether a husband or a w~fe was driving when the 
innocent spouse was injured" In many ;situations, it is impossible 
to predict with certaillGY what the re~ult would be. 

It is clear that if a vehicle is :community property registered 
in the name of the husband or in the qatnes of both spouSes, the 
contributory negligence of the hus~ will not be imputed to the 
Wife, but the contribut:JrY negligence lof the wife will be imputed 
to the husband; These results flow f~om the fact that the husband, 
as manager of the community property, iis the only spou~ who can 
consent (within the meaning of sect~· 17150) to the other's use 
of the vehicle. on the other hand, i the vehicle is community 
property .registered in the wife 's, the contributorr negligence 
of the wife will probably be imputed ~o the husband and the husband 's 
contributory negligence ma:y possibly 1jIe imputed to the wife, but 
these results are not predicta.ble wit~ certainty. It is also clear 
that if the vehicle is. held ill joint ~enancy, the negligence of one 
spouse is imputed to the other in all i cases because each joint 
owner may consent (wi thin the meaning I of Section 17150) to the use 
of the vehicle. However, if the vehi~le is community property but 
is registered in the names of both sp~uses jOintly, it is not clear 
whether the true nature of the properw can be shown to prevent 
imputing the contributory negligence tilf the husband driver to the 
wife. . 

I 

The problems arising out of Vehi¢le Code Section 17150 are not 
confbed to cases in which married pefsons are involved. If, for 
example, an automobile owner is a pas,enger in his own automobile 
and is injured by the concurring. negligence of the driver and a 
third person, he cannot recover dsiDaps from the third person, for 
the driver' B contributory negligence ~s imputed to him. He could 
formerly rec. over from the dr. iveron e~tablished prinCiples but 
Section 17158 of the Vehicle Code, orf..ginally enacted to protect 
against fraudulent claimS and collusiye suits; was amended in 1961 
to provide that the owner can no longer recover from the driver. 
Hence, an innocent vehicle owner, injjJred by the concurring negligence 
of his driver and another, can now refover damages from no one. 

A prilnary purpose of Section l71jiO would appear to be to 
protect innocent third parties from tpe careless use of vehicles 
by financia::..1.y irresponsible drivers. i This protection is achieved 
by its prOVision that a vehicle owner! is liable to an innocent 
third party for its negligent operatipn. This policy is not, of 
course, furthe.red by depriving innocep;.:t vehicle owners of all rights 
of action against negligent third parjties. However, another 
purpcse of Section 17150 may be to di~courage vehicle owners frem 
lending them to careless drivers. ThIl.s policy might be furthered 
by denying the owner the right to recbver against negligent third 
pa..--ties. 
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The Commission believes that a study should be made to 
determine what policies Section l7l50'ahould seek to accomplish. 
It may be that better ways can be fo~d to control the lending 
of vehicles and to allocate the risk Of injury to the owner of a 
vehicle by another than to impose the entire risk on the one 
person involved who is not negligent. ! Accordingly, the COlIIllIisaion 
recommends that it be authorized to s1!udy whether Vehicle Code 
Section 17150 should be revised or re~ealedinsofar as it imputes 
the contributory negligence of the dr~ver of a vehicle to its 
owner. 
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Study 
No. 

12 

2l 

27 

EXHIBIT II 
STATUS 

Year Completed Research 
Subject : Authorized: Report Received? 

Taking Instructions to Jury Room 1955 

ConfirlllUtion of Partition Sales 1956-s·tudy 
expanded 
in 1959 

Escheat - - What Law Governs 

Putative Spouse 1956 

Need a new study­
have not retained 
a research con­
sultant 

Need a new study­
have not retained 
a research con­
sultant 

Need a new study­
have not retained 
a research con­
sultant 

Research con­
sultant has not 
completed study 

Conunents 

Commission IllUde recommendation in 1957. 
Bill not pushed by Commission because of 
various mechanical problems involved in 
getting a copy of the instructions to jury 
which were not taken care of in bill or 
considered in previous study. Commission 
determined in 1958 to carry this study 
forward and has reaffi=ed that decision 
several times since then. However, 
pressure of other work has not permitted 
staff or Commisslon to devote any atten­
tion to this study. 

Staff study was prepared on this topic. It 
was submitted to several practitioners and 
at their suggestion the topic was 
broadened in 1959 (by legislative action) 
to include the entire subject of partition 
actions. 

This topic involves a rather narrow point 
and perhaps the staff could prepare the 
necessary study if tL~e permits. 

Professor J. Keith Mann of Stanford Law 
School is our research consultant on this 
~tudy. Because of other work, he has 



study: 
No. Subject 

27 Putative Spouse (Continued) 

29 Post-Conviction Sanity Hearings 

30 Custody Jurisdiction 

•• 
''1 

34(L) Uniform Rules of Evidence 

~I 

, . 

. . 
'. J 

STATUS COlliplet"d - ._--" --,,_. ._".-.... -

Year 
:Authorized: 

Researc 1 

Report 
Received? 

Comments 

.... - .. ---------------

1956 

Yes 

We have an in­
adequate study 

1956"A Study complete 
legislative except for few 
assignment minor matters. 

vie will need, however, 
to bring study up 
to date . 

-2-

not been working on the study. He does not 
plan to work on it in the near future. He 
is unable to give us any specific date 
when it will be completed. He does not 
believe that he will recommend any legis­
J.ative action in this field· If he decides 
not to prepare the stnc1y, we will need to 
get another research conSUltant. 

We ha.vel encumbered funds in a prior year to 
print the recommendation on this topic. 
We decided to defer action on this study 
because the Governor I s Commission on Problem •• 
of Insanity Relating to Criminal Offenders 
will consider this matter, 

We paid for the study on this topic because 
the funds would no longer have been availab1 . 

for payment in the ordinary course a.fter 
June 30 J 1959. pa.yment was made w1 'oh the 
understanding that the research co~sultantJ 
Dean Kingsley of U.S.C. Law Sch')ol, ,",ould 
continue to work with the ro~ssion on the 
study. 
Cornmission h,;.s publiohnd ~'. tent2.ti ve 
recommendation on the Ovrtic~lc on hearsc:.y. 
i •. ;e h['~ve the fol1ovling adclitiont:.l portions 
of this stucly set in tYPG: PrivileGes 
I,rticle; Rules 67-72. 



Study: 
No. Subject 

35(L) Post-Conviction Procedure 

39 

Condemnation Law and Procedure 

Attachment, Garnishment and 
Property Exempt from Execution 

Year 
: Authorized: 

STATUS 
Completed. 
Research 
Report 
Received? 

1956-A We have retained a 
legislative consultant but do 
assignment not have his study 

1956-A 
Legislative 
assignment 

1957 

Substantially 
completed 

Research 
consultant 
retained 

-3-

----.-------~. 

Comments 

The COmmission received a study from Mr. 
Paul Selvin recommending that the Uniform 
Post-Conviction Procedures Act not be 
adopted in California. The Commission con­
curred in that recommendation and is now 
awaiting a study concerning improvements in 
the details of the existing California law. 
Professor Herbert L. Packer of Stanford is 
our consultant on the second study. How­
ever, there has been a miSunderstanding as 
to the scope of the study he was to l"ake and 
we will have to retain anoth,r consultant 
to prepare this research study. 

\-.re have made f'our" reCOnlfJendntions on this 
subject. 
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Gtudy Year 
No. Subject : Authorized: 

'fl Small Claims Court Law 1957 

42 Trespassing Improvers 1957 

43 Separate Trial on Issue of Insanity 1957 

',4 Suit in Common Name 1957 

Mutuality re Specific Performance 1957 

STATUS 
Completed 
Research 
Report 
Received? 

We have a staff 
research study 
that needs some 
revision 

We have research 
study set in type 

Yes 

We have an 
inadequate study 

We have retained 
a research con­
sultant 

-4-

COllllllents 

When time permits the staff may be able 
to complete this study. 

The staff will need to do quite a bit of 
research on the rights of various persons 
who may have security interests in 
property improved by another before this 
study will be ready to be considered by 
the COllllllission. 

We have decided to defer this study. The 
Governor has appointed a special commission 
that will consider this matter. (See comment 
to Study No. 29) 

When time permits the staff may be able 
to put this study in a form that will 
provide a sound basis for Commission action. 
The study will need considerable work. 

We have not yet received a research report 
on this topic. Cur research consultant is 
Professor Crrin B. ~yans ot~ U.S.C. He 
have Hrlttcn to him to determine "Then he 
viII Gubmi t the study, but he has not set 
any time I'or delLery of the research 
report. Contract required study to be 
submitted not later than June 30, 1962. 
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Study: 
No. Subject 

"-6 Arson 

'7 

') 

Modification of Contracts 

Rights of Unlicensed Contractor 

Rights of Lessor Upon 
Abandonment by Lessee 

Right of Wife to Sue for Support 
After Ex Parte Divorce 

)2(L) Sovereign In@unity 

Year 
: Authorized: 

195'7 

1957 

195'7 

195'7 

1957 

195'7 - A 
legislative 
assignment 

STATUS 
Completed 
Hesearch 
Report 
Received? 

Yes 

We do not have a 
research consultant 

We have an 
inadequate study 

Yeo 

See comment 

Y,-,s--but we need 
c..dclitional research 
studies 

-5-

COllunents 

lIe have the research study set in 
type. 

This study will require considerable work 
by the staff before it is ready to be 
considered by the Corrillrission. 

We received a good research report on 
this topic but the Supreme Court sub­
sequently reversed its prior decisions und 
made the research study obsolete. We should 
either abandon this topic or secure a new 
research report containing recommendations 
as to the procedures to be followed in 
obtaining support after an ex parte divorce. 
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Study 
No. Subject 

53(L) Whether Personal Injury Damages 
Should Be Separate Property 

55(L) Power To Deny New Trial on 
Condition th~t Damages Be 
Increased 

57(L) Law Relating to Bail 

59 

60 

61 

Service of Process by 
l'ublication 

Representation Rel~ting to 
Credit of Third l'erson 

Election of Remedies Where 
Different Defendants 
Involved 

Vehicle Code Section 17150 
(imputed contributory negligence) 

STATUS 
------- Comple-'t=-=e"d------:----------------------

Ye,u' 
:Authorized: 

195-r - A 
legislative 
assignment 

1957 - A 
legislative 
aSSignment 

1957 

1958 

1958 

1958 

1962 

Research 
Report 
Received? 

Yes 

Yes 

Yes 

Yes-study not yet 
available in 
mimeographed 
fol'TIl 

We do not have 
~ research 
consultant 

We have retained 
a research 
consultant 

He have retained 
a research 
consultant 

-6-

Comments 

lie deferred action on this study pending 
receipt of the study required by Topic 
No. 62. 

He have SOme concern (1S to the quality 
of this study. 

This study was preparec;i free of charge by 
the Harvard Student Legislative Research 
Bureau. It will require considerable 
work by the staff before it will be in 
a form suitable for consideration by 
the Commission. 

Our research consultant plans to 
cleliver this study in Scp"cember 1963. 

Our research consultant plans to 
deliver this study in September 1963. 


