12/5/62
Memorandum No. 83(1962)
Subject: Program for 1965 Legislative Session

The staff belleves that this is an sppropriate time to determine
the topice that we will work on during the next two year period. This
nemorandum containg the staff's guggestions on this subject.

Attached as Exhibit I (yellow sheets) is a description of each
toplc on our current agends. Exbibit IT (green sheets) attached indicates
the status of each such topic,

We obviously cannot cover gll the toplce on our current agenda by
1965. It is desirable to eliminate some toplcs now from further con-
gideration during 1963-64. It would also be helpful to the staff if
the Commission could tentatively establish some sort of priocrity for the
various topics that we plan to consider if time permits during 1963-6k.
We do not recommend that we devote the mhjor portion of our time to the
sibject of sovereign immmnity.

Listed below are the topics that the staff recommends we consider
for study during 1963-6k. Any topic not listed would not be given
further consideration during this period {except, perhaps, to drop the
study from our current agenda of topics). The topics ere listed in the
order that we were authorized to study them by the Leglslature. We
suggest that we begin our study of the Privileges Article of the Uniform
Rules of BEvidence at the Jamary meetlng.

STULY NO.~ 52(L) - SOVEREIGN IMMUNITY
(1) Adjustments and Repeals of Special Statutes. We plan to present
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o tentative recommwendation on thie subject as soon as we can
prépare it. We hope that it will be possible 4o take care
of these é.d,justments and repeals in 1963, If not, it should
be a top priority for 1965.

(2) Disgolved Local Public Entities. The staff and the Commission

have devoted considersble time to a tentative recommendation on
this gubject. We had to abandon our efforts to prepare it in
tiﬁe fof the 1963 session. The staff would do the necessary
additional research on thig subject,

(3) Whoge Emgigyee? The research congultant’s study points up the

necessity of having statutory provisions that indicate how one
cen determine the public emtity charged with the torts of
certain employees -- for example, superior court judges. The

staff would do the necessary additional research on this subject.

(4) Additiona) portions. We plan to bave three additional research
studies prepared on the ﬁprtiops of this subject that are most
in need of study. Ve ha%é]d;écussed poasibie gtudies with our
reaearcﬁ coﬁsultant, Professor Van Alstyne. He will hand out
matérial at the meeting inﬁicating a number of areas that sre in

need of study.

STUDY RO. 53(L) - PERSONAL INJURY DAMAGES AS SEPARATE PROPERTY AID
STUDY NC. 62 - IMPUTED CONTRIBUTORY NEGLIGENCE UNDER VEHICLE CODE SECTICN
17150 |

The Commission determined that this is a matter that should recelve
a top priority for the 1965 gession., The State Bar is interested in
aeéing that this matter is studied.
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STUDY NO. 57(L) - LAW HEIATING TO RAIL

We have what appears to be a good research study on this subject. We
would like to make & recommendation to the 1965 legislative session if
poegible. We would not give this a high priority, hut we believe that this

1z an area of the law that should be studied.
STUDY NO. 34(1) - UNIFORM RULES OF EVIDENCE

(1) Privileges Article. We have the research study for this portion

set 1n type. The staff and the Commlissicn have already devoted
considerable time to consideration of this portion of the study.

(2) Rules 67-72 -~ Authentication and Content of Writings. We have

the research study for this portion set in type. This portion
would be almost essential if we are to make a recommendation
relating to the hearsay article to the 1965 legislature.

{3) Additional portions. The portions of the Uniform Rules not

listed above (excluding the hearsay article) include:
Article I. General Provisions {5 pages)
Article II. Judicial Notice (3 pages)
Article III. Presumptions ({2 pages)
Article IV. Witnesses (2 pages)
Article VI. Extrinsic Policies Affecting Admissibility (5 pages)
Article VII. Expert and Other Opinion Teetimony {3 pages)
(By pages, we mean the mumber of pages devoted to the particular
article in the pamphlet containing the Uniform Rules of Evidence).

We are not suggesting that we attempt to cover all the matters
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above listed. GSome of the Articles -- like Presumptions -~
would be very difficult. It is interesting to note, however,
that the Hearsay Article covers 15 pages, the Privileges
Article covers 12 pages and the Authentication Article covers
L pages.

The staff suggests we defer making ahy decision on what
additional portions of the Uniform Fules, 1f any, we will study
during 1963-64 until we have completed a tentative recommendation

on the Privileges Article and the Authentication Article.

STUDY NO. 36(L) - CONDEMNATION LAW AND PROCEDURE
(1) Evidence, We submitted a recommendation on this in 1961. The
bill passed the Teglslature but was pocket vetoed by the Governor.
Our consultant advises us that this is probably the most important
area of study on this tople. There are only two dlsputed matters

in the proposed legislation.

(2) Moving Expenses., We submitted a recommendation on this in 1961.
The bill was referred to interim study to determime how much
it would cost public entities. Recent federal legislation
permits federal funds to be used for this purpose by States.
There is no dispute on the legislation except. for the basic
policy. However, the legislation will need to be made consistent

wlth the federal legislation.

(3) One new study. We will submit a recommendetion as to the particular
new aspect of this subject that should be studied after consulting

with our consultant and with the Department of Public Works.
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STUDY NO. 42 - TRESPASSING IMPROVERS

We have a research study set in type on this subject. From time
to time in the past the Commission has considered this subject but has
never been able to agree on a basic spproach to the problem. We would

like to dispose of this subject.

STUDY NO. 46 - ARSON

We have & research study set in type on-this subject. The sgtaff
and the Commission have already devoted considerable time to the study
of the subject.

Respectfully submitted,

John H. DeMoully -
Executive Secretary




Memo 83(1962)
EXHIBIT I

The following ;Ls en explcnation q)f the scopc of ezch topic
now cn the current egenda of the Comi_ssion. If the toplc is one
_ |
assigned to the Commission upon req_uef#t of the Commission, the

explanotion 1s taken (with a few exce#)tims) from the annual report

of the Commission where the pa.rl;iculai' topic was described.

Penal Code Section 1.137 a.uthorim a written copy of the
court's instructions to be taken into the jury room in crimipal
cases. It has been held, however, that Sections 612 and 61k of
the Code of Civil Procedure preclude permitting & Jury in &
civil case to take a written copy of the instructiocns into the
Jury room. Theres seems to be no reasa why the rule on thie

xte of i‘bs printed pamphlet
on this matter, s bumber

to intweutod persom throughmrl: the o
conta.ining ‘the remmmﬂation anﬁ st -‘

to pra;:tieal problems inmlvad in making a copy of the court's
ingtructicns available to the jury in|the jury room. Since there
would not beve been an adequate oppartunity to study these
problems and amend the b3ill during the 1957 Session, the Commission
determined not to seek enactment of 4:. e bill bu'l:. 1o hold the matter
for further study. - |

Study No. 21:. A stuly relating to pa:rtﬁ..t_iﬂg sales,

This is & study to determine whether the provisions of the
Code of Civi) Procedure relating to partition sales and the
provisions of the Probate Code relating to the confirmation of -
sales of real property of estates of deceased persons should be
made uniform and, if not, whether there is need for clarification
a8 to which of them governs the ¢ tion of private Judicisl
pertition sales. {As expanded in 1959 - Res.ch. 218).




Study No. 26: A study to determine whether the law relating to
escheat of personal property sh.buld. be revised.

In the recent case of Estate of No_;l.an the California District
Court of Appeal held that two sa.vinga| bank asccounts in California
totaling $16,000, owned by the estate of a decedent who had died
without heirs while domiciled in Montana, escheated to Montana
rether than California. The Supre:ne bourt denied the Attorney
General's petition for hearing.

There is little case auwthority as o which state, as between

the doamicile of the decedent and any other, is entitled to escheat
personal property. In some cases -:anb.'l.ying bank accounts it has
been held that they escheat to the domiciliary state; in others,
that they escheat %0 the state in the bank is loeated. The
Restatement of Conflict of Laws takes the position thet persanal
property should escheat to the state th which the particular
property is administered.

In two recent cases California's c ag the domicile of the
decedent to eacheat personal propext hag been rejected by sister
states where the property vas being gtered, both states

applying rules favorable to themaelvqs. The cowbinetion of these
decisione with that of the California court in Estate of Nolan
suggests that California will lose ou all around a# the 1aw now
stands. :

Study Fo. 27: A study to detafm;lne'Mher the law relating to
the rights of a putative spouse should be revised.
, 1

_ b

The concept of "putative spouse” ‘been developed by the courts
of this State to give certain prope: rights to a man or & woman
who hes lived with another as man ‘wife in the good falth belief
that they were married when in fact they were not legally married
or their marriage was voidable and has been annulled. The essentlal
requirement of the status of putative spouse ie e good falth bellef
that & valid marriage exists. The ical situation in which putative
status is recognized is cne where a tage was properly sclemmized
but one or both of the parties were free to marry, as when a8
rrior merriage had not been dissol or 2 legal impediment making
the marriege void or voldable exipted.

The question of the property rights of the parties to en invalid
marriage generally srises when one of the parties dies or when the
parties separate. It 1is now well settled that upon death or sepsration
a putative spouse has the same rights as a legal spouse 1ln property
which would have been commmnity property had the couple been legally
married. This rule hes been developed by the courts without the
ald of legislation. The underlying on for the rule apparently
is the desire to secure for a person meeting the good faith require-
ment the henefits which he or she 'believeﬂ would flow from the
attempted marriage.

The courts have held that a putatyve spouse is not entitled to an
awerd of alimony. They have algo held, however, that a putative wife
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has a gquasl-contractual right to recover from the putative husband

{or his estste), the value of the services rendered to him during
nerriage lese the value of support received from him. While in all

of the cases in which this right hascieen recognized there was no
quasi community property, it is not clear whether the existence of
such property would preclude recovery in quasi contract. The earlier
cagses recognizing the guasi-contractusl right all involved situstions
where one spouse had fraudulently misrepresented to the other that
they were free to marry; the theory on which recovery was allowed

was that the defendant had been unjustly enriched by services rendered
in reliance upon hig misrepresentation. But this rationale has
apparently been abandoned in two recemt cases. In one, the defendant’s
misrepresentation was innocent but recovery was nonetheless allowed.

In the other, there was no misrepresentation but the court permitted
recovery on the ground that the defendant had been guilty of misconduct
which would have constituted grounds for divorce had the parties

been married.

The Commission believes that seversl questions relsting to the
position of the putative spouse warrant study:

1. 1Is the theory of recovery in guasi contract either theoretically
proper or practically adequate for the sclution of the problem pre-
gented? The theory seems to have been abandoned recently by the
courts, at least in pert. Moreover, 1t will not Justify recovery by

. one who has not been eble, because of illness or other incapecity,

to perform services which exceed in ue the support received; yet,
in most circumstences, such a cla,ima.n has the greater practical need
for a recovery.

2. Should the existence of conduct which would be groupds for di.
vorce justify recovery without regard to misrepresentations? If so,
should it not be recognized that what is really Invoived is quasi
alimony rather than recovery on the ground of unjust enrichment?

3. ©Should a putstive spouse de agie to recover both guasil
community property and quasli alimony?.

4, Where cne of the spouses has died should the other spouse be
given substantislly the same rights which he or she would have had
if the parties had been validly marri#d?

Study No. 29: A study to determine whether _the law respecting

post-conviction sanity hearings should be revised.

Section 1367 of the Penal Ccde provides that a person cannot
be punished for a public offense while he is Insane. The Fenal
Code containg two sets of provisions gpparentily designed to Implement
this genersl rule. One set pertaine to persons sentenced to death
and the other set to perscns sentenced to impriscmment.

Persons Sentenced to Death. Secti¢ne 3700 to 3704 of the Pensl
Ccde provide for a hearing to dete e whether = person sentenced
to death is insepe ard thus irmune from execution. The hearing
procedure is initiated by the warden's certification that there is
good reascn to believe that the priscper has become insane. The
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O question of the priscner's sanity is then tried to a jury. If he
is found to be insane he must be taken to & state hospitel until
his reason is restored. If the superintendent of the hospital
later certifies that the prisoner has recovered hils sanity, this
question is determined by a judge sit‘th.ng without a jury. If the
prisoner is found to be sane he is returned to the priscn and zay
subsequently be executed.

The Commission believes that a number of important questions
exist concerning the procedure provided for in Penal Code Sec-
tions 3700 to 3704, For example, why Bhould the issue of the
priscner’'s sanity be determined by s jiry in the initial hearing
but not in a lster hearing to determine whether his reason hes
been restored? Why should the statute| explicitly state that the
prisoner is entitled to counsel on a hEa.ring to determine whether
he has been restored to sanity and meke no provision on this matter
in the case of the initiel hearing? 8 thie mean that the
prisoner is not entitled to counsel at|the initial hearing under
the rule expressic unjus est exclusio alterius? If so, is this
desirable? Who has the burden of proof as to the issue of the
priscner’s sanity and does thie differ as dbetween the initial and
later hearings? Uhat standard of sanity is to be applied? Shall
the cowrt call expert wittiesses? May the parties do so? Does the
priscner have the right to introduce evidence and cross-examine
witnesses? In People v. Riley, the court held that (1) a priscner
found to be insane hes no right of ap pEal and (2) a unanimous

O verdict is not necessary because the hearing is not a criminal
proceeding. Are these rules dssira.'ble\? '

Persons Sentenced to Imprisoument. | Penal Code Section 2684
providea that any person confined to a state prison who is
mentally 111, mentally deficient, or may be tranaferred
to a state hospital upon the certification of the Director of
Corrections that in his opinion the rehablilitation of the
prisoner would be expedited by tres t in the hospital and
upon the authorization of the Director of Mental Hygiene., The
code contains no provision for a hearﬂ'lg of any kind and the
decision of the Director of Corrections and the Director of
Mental Hygiene is final. If the superintendent of the state
hospltal later notifies the Director Corrections that the
prisoner "will not benefit by further care and treatment in the
gtate hospital,” the Director of Corrections must send for the
prisoner and return him to the state prison. The prisonmer has no
right 40 a hearing before he is ret d to priscn. Section 2685
of the Pensl Code provides that the ¢ spent at the state hospltal
shall count as time served under the prisoner's sentence. ,

Sections 2684 and 2685 appear to present a number of important
questions. Does the standard provided for remcval of & prisoner
to the state hospltal or for returning him to the state prieson--
whether his rehabilitation would be expediied by treatment at the
hospital and vwhether he would not benefit by further treatment
there--conflict with the general manda.d;e of Section 1367 that a

O person maey not be punished while he is insa.ne" If so, should a
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different standard and a different procedure be establisghed %o
avold the punishment of insane prisoners? Should the time spent
in the state hospital by a priscner adjudged insane for purposes
of punishment be counted as part of time served under his
sentence‘?

Study No. 30: A study to determine whh'lﬁher the law. respecting
jurisdiction of courts in proceedings affecting the nustog:[
of children should be revised. |

There are in this State various kinds of statutory proceedings
relating to the custédy of children. C(ivil Code Section 138
rrovides that in actions for divorce or separste maintenance the
court may make an order for the custody of minor children during
the proceeding or at any time thereafier and may et any time modify
or vacate the order. Civil Code Section 199 provides that, without
application for divorce, o husband or wife may bring an action for
the exclusive control of the children; and Civil Code Section 21k
provides that when a husband and wife live in a state of separation,
without being divorced, either of them may apply to any court of
competent Jurisdiction for custody of the children. Furthermore,
anyone may bring an action inder Probate Code Section 1440 to

be appointed guardian of a child. ;

These various provisione relating to the custody of children
present a number of problems relating to the Jurisdiction of
courts; for example: (1) Do they mrant the courts juriediction
to afford an adequate remedy in all poseible situvations?  {2) When
a proceeding has been brought under of the several statutes
does the court thereafter have exclusive jurisdiction of all
litigetion relating to the custody of the child? {3} Do the
severel statutes conflict or are they inconsistent as to whether
the court awarding custody under them continuing jurdsdiction
to modify its award?

(1) There sppear to be at least twé situstions in which the
only remedy of a parent seeking cust of a child is through =
guardianship proceeding under Probate Code Section 1440, Cme
is when m party to a marrisge obtains an ex e divorce in
California against the cther party who has custo over the
children and resides with them in another state. If the second
party later brings the children to California and becames a
resident of a county other than the coynty in whidathe divorce
was obtained, the only procedure by which the firet party can
raise the question of custody would seem to be a guardianship
proceeding under Probate Code Section 1440 in the county where the
children reside. Although the divorce action remaivs pending as
a custody proceeding under Civil Code Section 138, the court cannot
enter a custody order because the children are residents of another
county. A custody proceeding cannot be brought under either
Section 199 or Section 21 of the Civil Code because the perents
are no longer husband and wife. Ancther situation in which a
guardianship proceeding may be the on;j available remedy is
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when a foreign divorce decree is silent as to who ghall have
custody of the children. If the parties later come within the

 Jurisdiction of the California courts, it is not clear whether

the courts can modify the foreign decree to provide for custody
and, if so, in what type of proceeding this can be done. It
would appear desirable that some type of custody proceeding
other than guardianship be authorized by statute for these and
any other situations in which a guardﬂanship proceeding is now

married, may another court later reco

the only availsble remedy to a parent
child,

seeking custody of his

{2) The various kinds of statutory proceedings relating to

custody also create the problem wheth#
proceedings has been brought in one ¢

r, after one of these
; another proceeding

under the same statute or under a difflerent statute may be

brought in a different cowrt or whether

Jurisdiction is exclusive. This quest
various weys, such as the following:

has entered a custcdy crder pursuvant 4
may e court in another county modify 4
guardianship proceeding under Probate
asguming the diverce was denied but ju
retained--entertain a custody proceedl
Secticne 199 or 2147 (b) If a court
Civil Code Sections 199 or 21k while t

divorce proceeding under Civil Code S
ship proceeding under Probete Code Sec

the first court's

ion can be preseated in
(a} If a divorce court
o Civil Code Section 138,
hat order or entertain a
Code Section 14i0 or--
risdiction of the action
ng under Civil Code

hes awarded custody under
he parties are still
sider the question in a
ction 138 or a guardian-
tion 14407 (ec) If a

guardian has been appointed under Frobete Code Section 1440, mey
a divorce court or a court scting pursuant to Civil Code Sections

199 or 214 later award custody to the

parent who is not the guardian?

A few of these matters were clerified by the decision of the

Californis Supreme Court in Greene v,

Superior Court, holding

that e divorce court which had ewarded custody pursuant to Civil
Code Section 138 has continuing jurisdiction and a court in another

eounty has no Juriediction to appoint
under Probste Code Section 14k0. The

B guardian of the children
Supreme Court stated that

the generel cbjective should be to avoid "unseemly conflict between
courtas" and indicated that a proper procedure would be to apply
to the divorce court for a change of venue to the county where the

children reside.

It is not clear whether the exclusive Jurisdiction principle
of the Greene case either will or should be applied in &ll of the

situations in which the question may

ige. An exception should

perhaps be provided at least in the case where a divorce action

is brought after a custody or guardi

hip awerd has been made

pursuant to Civil Code Sections 199 orj 214 or Probate Code Section
1440, on the ground that it may be desirable to allow the divorce
court to consider and decide all mattebs of domestic relations

Incidental to the divorce.

(3) There appear toc be at least twb additional problems of
Jurisdiction arising under the statutory provisions relating to
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O custody of children. One is whether a court swarding custcdy under

- Civil Code Section 214 has continuing jurisdiction to modify its

order. Although both Sections 138 and 199 provide thet the court

) : may later modify or amend a cuatod.y order made thereunder, Section
214 containe no such provisions. . her problem is the apparent
conflict between 3ection 199 and Sect on 214 in cases where the
parents are separated. Section 199 presumably can be used to
obtain custody by eny merried persom, \whether separsted or not,
while Section 21k is limited to those|persons living "in a state
of separation.” The two sections differ with respect to the power
of the court to modify its order and alsc with respect to whether
scmecne other than a parent mey be ded custody.

Study Bo. 3h(L}: A study to- aetezmn&; whether the lsw of evidence
B 10 ' ised Yo _confirm to the Uniform m Evia.ence

ad by [Gnel Conferehge Code BELO
Unif prm Saate Laws and & ;‘Pprc?eﬂ by 1% at 1i8 %
conference., ‘

This iz & legislative assignment (‘ ot authorized by the Legisiature
upon the recommendation of the Ccumis ion).

Study No. 35(L): A sbudy t¢ deteminp whether the law res pe
hebeas corpus. p;roce% in | 1:‘1" courts

shouid, for the purpose ‘of simplific
O | the end of foye expeditious and fipal. '
legal gueations, préesented, be revised.

This is a legizlative assignment (pot authorized by the Leglislature
upont the recommendaticn of the Comm‘lspion)

Study No. 36(L): A stud.y 1o determinJe whether the law a.nd rocedure
relating to condemmation should be reviged in order t
sai;guard “the propgrty r@ts _pr:l\faté ecitizens.

This is a legislative assignment (not authorized by the lLegislature
upon the recommendation of the Comi ion)

Study No. 39: A study to determine whether the law relatd
- attachment, garnishment, and property exempt from execution
should bte revised. ,

The Commission has received severgl communications bringing to its
ettention anachronisms, ambigulties, and other defects in the law of
- this State relating to attachment, qu’nishment, and property exempt
from execution. These communications have raised such questions as:
(1) whether the law with respect to farmers' property exempt from
execution should be modernized; (2) whether a procedwre should be
established to determine disputes as \'to whether particuler earnings
of julgment debtors ere exempt from execution; (3) whether Code of
O Civil Procedure Section 690.26 should be amended to conform to the




1955 emendments of Sections 682, 588 and ©90.11, thus making it
clear that one-half, rather than only one-gquarter, of a judgment
 debtor's earnings are subject to execution; (%) whether an attache
ing officer should be required or empowered to release an attachment
vwhen the plaintiff asppeals but does not put up a bond to continue
the attachment in effect; and (5) vhether a provision should be
enacted empowering a defendant against whom e writ of attachment
may be issued or has been issued to prevent service of the writ

by depositing in court the amount demanded in the complaint plus

10% or 15% to cover possible coste.

The State Bar has had various rélated prchlems under considera-
tion from time to time. In a report tp the Board of Governors of
the State Bar on 1955 Conference Resollition No. 28, the Bankruptcy
Committee of the State Bar recammended|that a complete study be
made of attachment, gernishment, and property exempt from execution,
preferably by the Law Revision Commission. In a commnicéation to
the Commission dated June 4, 1956 the Bosrd of Governors reported
that it epproved this reccmmendsticn and requested the Commilssion
to ipclude this subject on its calendar of topies selected for
study. i : ' '

Study No. 4l: A study to determine vhether the Small Claims Court
Law should be re,vised.r ? '

In 1955 the Commission reported to the Legislature that it had
received communications from several judges in various paris of
the State relating to defecte and gaps| in the Smel) Claims Court
Law. These suggestions concerned such matters s whether fees and
mileege may be charged in connection with the service of varicus
pepers, whether witnesses may be subpognaed and are entitled to -
fees and milesge, whether the monetary| jurisdiction of the small
claims courts should be increased, whether sureties on sppeal bonds
should be required to justify in all cases, and whether the plaintiff
should have the right to appeal from adverse judgment. The
Commission stated that the number and variety of these communications
suggested that the Small Claims Court merited study.

The 1955 Session of the Ligislature declined to authorize the
Commission to study the Small Claims Court Law at that time. No
comprehensive study of the Small Cla Gourt Law has since been
mede. Meanwhile, the Commission has received communications making
additionel suggestions for revieion of the Small Cisims Cowrt Law:
€.8., thet the small claims court should be empowered to set aside
the judgment and recpen the case when it is just to do so; that
the plaintiff should be permitted to appeal when the deferdant
prevails on & counterclaim; and that t.Te small claims form should

be amended to (l) advise the defendant that he has a right to
counterciaim and that failure to do so|on a claim arising cut of
the same transaction will bar his right to sue on the claim later
and (2) regquire a statement as to wher¢ the act occurred in =
negligence case.

This continued interest in revision of the Small Claims Court Law
induced the Commisslon egain to réquest authority tc make a
study of it. : ‘
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Study No. L2: A study to determine whether the law relating to
the rights of a good faith improver of property belonglng
to another should he revised. :

The common law rule, codified in Ciwvil Code Section 1013, is
that when a person affixes improvements to the land of another
in the good faith belief that the lend, is his, the thing affixed
belongs to the owner of the land in thek absence of an egreement
to the contrary. The common law deniels the innocent improver any
compensation for the improvement he hap constructed except that
vhen the cwner has knowingly permitted or encouraged the
improver to spend money cn the land vﬂbhqut revealing his claim

and when the cwner sues for damages fo
oceupation of the land the improver c
the improvement. _ \

the improver's use apd
set off the value of

of title the improver can recover ihe aEa.lue of the improvement,

About three-fourths of the atates }
lew rule by the enactment of "betterment statutes" which malke
payment of canpensatim for the full ue of the improvement a
condition of the owner's ability to recover the land. The owner
generally is given the opkion elther to pay for the lnprovement
and recover possession or to seil the [ to the improver st
its value excluding improvements. Usua: no indepenient action
is given the improver in possession, though in scme states
he mey sue directly if he first gives up the land,

California, on the other hand, grante the improver only the
limited relief of set-off when the r suee for damages end
the right to remove the improvement w this can be done. It
would seem to be unjust to take a ble improvement from one
who built it in the good faith belief that the land was his and
give it to the owner as a complete w all. Provislon should
be made for a more equitable ad,justmen{b between the two inmocent
parties.

ve ameliorsted the cormon

Study No. 43: A study to determine whéther the se;para:be trial on
the issue of insanity in criminall. capes hiculd be *a;bolia.had
or whether, if it is retained, ev of 'L.. dafende
mental condition should be jible on the jssbe of
specific intent in the triﬁ onl FBE. other pleas.

Section 1026 of the Penal Code prmr des that when e defendant
pleads not gullty by reason of insanity and also enters another
plea or pleas he shall be tried first on the other plea or pleas
and in such trial shall be conclusively presumed to have been sane
at the time the crime was committed. This provision was originally
interpreted by the Supreme Court to reguire exelusion of all evidence
of mental condition in the first trial, even though offéred to show
that the defendant lecked the mental capacity to form the specific
intent required for the crime charged- &.8,, Tirst degree murder.
This interpretation was criticized on *‘the ground that a defendant
might be so mentelly dei‘ective as to be unable to form the specific
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intent required in certain crimes and yet not be so lnsane as to
prevail in the second trial on the defense of insanity, In
1949 the Supreme Court purported to médify somewhat its view of
the matter in People v. Wells. The court's opinlon states that
evidence of the defendant's mental condition at the time of the
crime may be intrcduced in the first trial to show that the
defendant d4id not have the specifiec iqrtent required for the
crime charged but not to show that he could not have had such
intent. This distinction does not seém 1o be a very meaningful
or workasble one or to meet adequately the criticisms mede of
the earlier interpretation adopted by|the court. A study should
now be made to determine (1) whether the separate trial on the
defense of insanity should be abolished, with all issues in
the case beilng tried in a single proc eding or (2) if deparate
trials are to be continued, whether Section 1026 should be
revised to provide that any competent| evidence of the defepdant's
mental condition shall be edmissible the first triael, the
Jury being instructed to consider it bnly on the issue of
crimindl intent.

Study No. hi: A study to determine dpether sartnersl
- uninecorporated asaocia ions ghon d. . peralt

use of Picti gus Games should J‘be-retsad"'"m

Code of Civil Pro_e‘ec’lu’re Section 388 provides that when two or
more persons assoclated in any business transact such business
under a common name they may ‘be sued by such cormon name. -
However, such assoclates may not 'brh#g suit in the cotson name.
In the case of a partnership or assoclation composed of meny
individuals this results in an inoxdinately long capticn on
the complaint and in exira expense filing fees, neither of
which appears to be necessary or Justified.,

. Sections 2466 to 2471 of the Civil Code alsc have a bearing

on the right of partnerships and unincorperated associstions to
sue. These sections provide, inter alis, that a partnership
doing business under a fictitious capnoct maintain suit on
certain causes of action unless it has filed a certificste

naming the members of the partnership, and that a new certificate
must be filed when there is a change in the membership, These
provisions, which have been held to be spplicable to wnincorporated
assocliations, impose e burden on partnerships and asseeia.tions.

Fo. 45: A study to determine hhather the law relat
“the doctrine of mbbuslity of fwﬁ in suits fm:* apgciﬁ.c
Rerformce shouwld be reviaeé. ‘

Civil Code Section 3386 prcvides.}

§ 3386. HNeither party to an obligation can be
compelled specifically to perform it, unless the
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other party thereto has performed, or is compellable
O specifically to perfori, everything to which

the former is entitled under the same obligabion,:

either completely or nearly so, together with full

campensation for any want of entire performance,

: Section 3386 states substantially the doctrine of mutuality

. of remedy in suits for specific perfo ce as it wag originaelly
developed by the Court of Chancery. doctrine has been
conslderably modified in most Americen; jurisdictions in more
recent times. Today it is not generally necessary, to obtain
a decree of specific performance, to show that the plaintiff's
obligation is specifically enforcesble, s¢ long a8 there is
reasonable assurance that plaintiff's formence will be forth-
coming when due. GSuch assurance may provided by the plaintiff's
pest conduct, or his ecconomic interest in performing, or by grent-
ing 8 cmﬁitional decree or requiring the plaintiff to give security
for his performance.

Civil Code Section 3386 states a mu#h more rigld rule. It is

true that Section 3386 is considerably|ameliorated by Civil Code
Sections 3388, 3392, 3394 end 3423(5) by court decisions
granting specific performance in cases which would fall within
a strict application of the doctrine o* mutuality of remedy. On

o the other hand, the mutuality requirem#nt has in some cases been

! applied strietly, with harsh results.

' On the whole, the Californis decisi in terms of results may

O not be far out of line with the more rn end enlightened view

as to mutuality of remedy. DBut inscfar es they have reached
sensible results it has often been with difficulty and the result
hes been inconsistent with a literal resding of Seetion 3386. And
not infrequently poocr decisions have resulted. A study of the
requirement of mutuality of remedy in sults for specific peyformance
would, therefore, appear tc be desira le. .

Study No. 46: A study to determine whath.er the provisions of the
Penal Code relating to arson slwhld be_revised.

Definition of Arson. Chapter 1 of 1I'itle 13 of the Penal Code
(secticis Wh7a to U5la) is entitled "Arson." Section th7a makes
the burning of a dwelling-house or a related building punishable
by & prison sentence of two to twenty years. Section Lb8s mekes
the burning of any other building punisheble by a prison sentence
of one to ten years. Section 4i9a makes the burning of personal
property, including a streetcar, rail car, ship, boat or other
water craft, automobile or other motor vehicle, punishable by a
sentence of cne to three years. Thus, in general, California
follows the historical approach in defining arson, in which the
burning of a dwelling-house was made the most serious offense,
presumably because & greater risk to life was thought to
be involved. Yet in modern times the burning of other buildings,
such ag & school, a theatre, or a church, or the burning of such
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perscnal property as a ship or a railway car often congtitutes
a far graver threat to humen life than the burning of a dwelling-
house. GSome other states have, therefore, revised their arson
laws to correlate the penalty not with the type of building or
property burned but with the risk to human 1ife and with the
amcunt of property damage involved in a burning. A study should
be made to determine whether California should similarly revise
Chapter 1 of Title 13 of the Penal Co&t

Use of Term "Arson" in Statutes. en the term "mrson” is
used in a penal or other statute, the question arises whether
that term includes only a viclation of Penal Code Section hk'ra,
vhich alone labels the conduct which it proscribes as “arson, '
or whether it is also applicable to viclatione of Pensl Code
Sections WiBa, Lh9a, L5Ca and 45la, which define other felonies
related to the burning of property. For example, Penal Code
Section 189, defining degrees of murder, states that murder
committed during tlhe perpetration of arson, or during attempted
arson, is murder in the first degree. | There is nothing in that
section which makes it clear what is meant by "arson." On the
other hand, Penal Code Section 64k, concerning habitual criminals,
refers specifically to "arson as defined in Section Mi7a of this
code," On the basis of these enac 8 it could be argued that
"arson” 1s only thet conduct which is proscribed by Section BliTa.
Yet in In re Bramble the court held that a violation of Section
h4Ba was "arson.” Thus, there is cok:gid'erable doubt as to the

exact meaning of the term "arson” in relation to the conduct
proscribed by Penal Code Sections & Uhga, 450a, and 45la.

Study No. 47: A study to determine wtiether Civil Code Section
' 1698 should be repeated or revia;ed (modification of
eontracts).

Section 1698 of the Civil Code, which provides that a contract
in writing may be altered by a contract in writing or by an
executed oral agreement and not ctherwise, might be repealed.

It frequently frustrates contractusl intent. Moreover, two
avoidence techniques have been devel by the courts which
considerably limit its effectiveness. | One technique is to hold
that & subseguent oral agreement modi & written contract

is effective because it 1s executed, performance by one party
only has been held sufficient to render the sgreement executed.
The second technique is to hold that subseguent. oral agree-
ment rescinded the original obligations and substituted a new
contract, that this is not an "alteration"” of the written con-
tract end, therefore, that Section 1698 is not applicabdle. These
technigues are not a satisfactory met of amelicrating the rule,
however, because it is necessary. tpal;ive a lawBult to¢ dstermine
whether Section 1608 applies in a fcular case.

If Section 1698 is to be retained, the gquestion arises whether
it should apply to all contracts in writing, whether or not required
to be written by the statute of fra.uﬁq or some other statute. It
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is presently held to apply to all contracts in writing and is
thus contrary to the common law rule and probably contrary to

the rule in all cther states.
eriticized by both Williston and Corbi
languege 1s the result of an inaccurat
common law rule that contracts reqpird
only be modified by a writing.

Study No. 49: A study

This interpretation has been

n who suggest that the
e attempt to codify the
d to be in writing can

to determine wHether Section TC31 cof the

Business and Profesgions Code, ¥

hich precludes: an un-

licensed contracior frem brihp

15§'an'action-to"redaver

-for work dong, . ahould ‘be revised

L4

Section 7031 of the Business and Py

§ 7031. HNo person engaged in
acting in the capacity of a conk

ofeseions Code provides:

the busiress or
ractor, may bring

or maintein any action in any court of this Stete

for the collection of compensation
formance of any act or contract
is required Ly this chapter with

- proving that he was a duly lice
all times during the performanc
contract.

on for the per-
for which a license

out alleging and

ed contractor at
of such act or

The effect of Sectlon TO31l 1s to bér the affirmative assertion

of any right t¢ compensation by an -unl|
- in an action on the illegel contract,
a mechanices® lien, or to enforce an an
can show that he wes duly llcensed.
The courts have generslly taken th
requires a forfeiture and should be =

icensed contractor, whether

for restitution, to foreclose
bitration award unless he

position that Section TO3L
rictly construed. In fact,

in the majority of reparted cases forflelture appears to have been

avoided. One technigue has been to fi
a "contractor" within the statube, but
But this device is restricted by detai
Contractor's State License Board gover
licenses and the scope of the statuton
way around the statute has been to say
compliance with its requirements. In
been held not to gpply to a suit by an
agalnst an unlicensed general contrect
act iz aimed st the protection of the

nd that the artlsan 1s not

is merely an "employee."
led regulations of the

ning quelifications for

y requirements. Another

that there was "substential"
addition, Section TO31 has
unlicensed subcomtractor
or on the ground that the
public, not of one contractor

against a subcontractor. Simllarly, 4
sult by an unlicensed contractor apgai
- material.

he statute does not bar &
st a supplier of construction

And the stetute has been held not to apply when the con-

tractor is the defendant in the action.

But with all of these gualificati

ois Section TC31 has a wide

n

area of application in which it operates to visii a forfeiture

upon the contractor and to give the o
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Many jurisdictions, taking into account such factors as morael
turpitude on both sides, statutory policy, publie importance,
subservience of economic position, and the possible Forfeiture
involved, allow restitution to an unlicensed perscn. 3But in
California, Section 7031 expressly forbids "any action” and

this prohibition of course includes restitution. The court can
weigh equities in the contractor's fevor only where the contractor
is the defendant. If the contractor is asserting a claim; equities
generally recognized in other Jurisdictions cannot be recognized
because of Section TO31. !

Study Ro. '50: A study to determine wt@ther the lqgiggspectigg
the rights of a lessor of property when it ig gbasdoned
by the lessee should '

- Under the older common law, a lessor was regarded as having
conveyed away the entire term of years, and his only remedy upon
the lessee's sbandonment of the premisges wes to leave the property
vacant and sue for the rent as it betc duz or to re-enter for
the limited purpose of preventing waste. If the lessor, repossessed
the premises, the lease and the lessom 8 rights against the lessee
thereunder were held to be terminated on the theory that the
tenant had offered to surrender the premises and the lessor had
accepted. !

In California the landlord can leave the premises vacant upon
abandomment and hold the lessee for the rent. The older rule in
California was, however, thet if he repossessed the premises, there
was & surrender by operation of law and the landlord lost any
right to rent or damages sgainst the lessee. More recently it
has been held by ouwr courts that if tﬂe lessor re-enters or re-
lats, he can sue at the end of the terim for damages measured by
the difference between the rent due urder the original lease and
the amount recouped under the nevw lease.

Should the landlord not be given, However, the right to re-
enter and sue for damages at the time lof abandonment? In scme
states this has been allowed, with ceﬁtain restrictions, even in
the absence of a clause in the leese. | And it has been held in
many states that the larndlord may entdr as agent of the tenant
and re~lease for a period not longer than the origipal lease at
the best rent available. In this case, the courts have said, the
landlord has not accepted a surrender | and may therefore sue for
damages. But this doctrine wes repu ated in Californis and it
is doubtful that it can be made avail bTe to the lessor without
legislative enactment.

Civil Code Section 3308 provides tﬂat‘the parties to a lease
mey provide therein that if the lessee breaches any term of the
leasge,
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the legsor shall thereupon be entitled to recover from the

lessee the worth at the time of

the excess, if any, of the amount of rent and charges
equivalent to rent reserved in the lease for the
balance of the stated term or any shorter period of
time over the then reasonable rentsl vaelue of the

premises for the same period.

The rights of the lessor under such agreement shall
be cumulative to sll other rights or remedies.

such termination, of

Thus the landlord is well protected in California if the lease so

provides. The guestion is whether he
by statute when the lease does not so

Study No. 51: A study

should be similarly protected
provide.

4o determine vhether a former wire, divorced

in an action in which the couxrt

1&id not heve i

Jurisdiction over both parties,

;ito

, maintain an action for suppert

The Califcornia Supreme Court, aftex

should be pe”du'”

‘this study was authorized,

held that an ex parte divorce doces nof
obligation to support his former wife.
primarily involves the question of thq
to maintain an action for support aftq

Study No. 52(L): A study to aetemne

terminate the hugband's
Hence, this study now
procedure to be followed
T an ex parte divoree.

whether the doctrine of

sgvereign immunity should be mod

ified.

This ig a legislative assignment (
lature on recommendation of the Commi

The doctrine of governmerntal Ilmmun
entity ie not liable for injuries inf
has long been génerally accepted in t
tional provision that sults mey be br
"es shell be directed by law,” dces n
the Stete save where the legislature.
Moréover, & statute permitting suit
waives lmmunity from suilt; it will no

ot authorized by the Legis-
sion)-
ty--that 2z gevernmental

icted on other persons--

is State.. The constitu-

ught ageinst the Btate
- authorize suit. against
-expresaly so provided.

rainst the State merely

be congtrued to admit

1iability nor waive any legal defemse which the State may have
unless it contains express langusge to¢ that effect.
The generel rule in this State is that a govermtental entity

is liable for damages resulbing from negligence in its "proprietary
But such an entity is not liable for dameges

activities.

resulting from negligence in its ”g0v¢rnmental

unless & statute acsumes liabiltty.
‘agsuming llability for damages for g
"proprietary” activities is the Vehic

1isbility for negligent aperaiiom of" l“

governmental units.
The doctrine of sovereign 1mmun1ty
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The distinction between "proprietary” and "govermmental" functions
is uncertain as to its application in particular cases with the
consequence that it is productive of much litigation.

At the 1953 Conference of State Bar.
adopted fevoring the abrogetion of theg
immunity snd appointing a committee to!

Delegates.a resolution was
doctrine of soverelign
study the problem. The

committee's report, dated August 5, 1954, presents an excellent
preliminary enalysis of the problem. a.nq. recommends that the study

be carried forward.

Study No. 53(L): A study to determ_ine

whet.her perscnal injury

depeges should be separate propex

Y.,

This is a legisiative ass_ignmeht (nc
Legislature on recommendstion of the C
The study involves a consideration

enacted in 1957. This statute contains

general problem will reqQuire a considex
the negligence of cone spouse to the otl

In this State the negligence of one
other in any action when the judgment +
A judgment recovered by a spouse in & j
until the enactment of C.C. § 163.5 in

st authorized by the

ssion).
P Civil Code Section 163 5,
g number of defects. The
raticn of the rule imputing
e .
spouse 18 imputed to the
rould be comunity property.
ersonal injury action
1957 wae community property.

Thus, when one spouse sued for an injury caused by the combined
negligence of a third party and the other spouse, the comtributory
negligence of the latiér was imputed to the plaintiff, barring
recovery., The reason for the rule was said to be that it prevented
the negligent spouse from profiting, through his cemunity interest
in the judgment, from his own wrong.

The State Bar has considered a number of proposals to change or
modify the former rule. These have indluded proposals that a
recovery for personal injury be made s?parate property (this was
the solution adopted in 1957 in C.C. § 163.5); thet the recovery
not include damages for the loss of services by the negligent
gspouse nor for expenses that would crdinarily be peysble out of
community property; and that the elements of damage considered
personal to each spouse be made sepa.re:tre property.

5 trisl court ghould have
.ir.m’ for 8 motion
The mnrhim stipulate
és in excess of the- damagi

Study No. 55(L): A atudg as to whethey
the power to reguire, as a condit
for s new trial, that the party
o the entry of Judgment for
awarded by the jury.

This is a legislative assignment (n&at authorized by the Legislature
upon the recommendetion of the Commission).

Study No. 57(L): A study to determine | whether the laws relating
0 bail should be revisged.

This is a legislative assigonment (nd¢t authorized by the Iegislature
upon reconmendation of the Commission}.
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Study No. 59: A study to determine whether California stetutes
O relgting to service of process by publication should be
revised in light of recent decisions of the United States
Supreme Court.

Two recent decisions by the United States Supreme Court have
placed new and substantlal constitutional limitations on service
of process by publication in judicial proceedings. Theretofore,
it had generally been assumed that, a.'t; least in. the case of
proceedings relating to real 1:-:1*0p\\3r'1:3ra service by publica:tlon
meets the minimum standards of procedyral due process brescribed
Tty the Fourteenth Amendment to the United States Constitution.
Hwever, in Mullane v. Central H&nove Benk & Trust Co., decided
in 1950, the Supreme Court held uncon?itutional a New York

statute vhich authorized service on interested paerties by publica-
tion in connection with en accounting by the trustee of a commacn
trust fund under a procedure established by Section 100-c(12) of
the New York Banking Law. The Court stated that there is no
Justification for a statute authorizing resort to means less
likely than the maills to apprise persons whose names and addresses
are known of a pending action. - Any doubt whether the raticnale

of the Mullene declsion would be applied by the Supreme Court to
cases 1Bvolving real property was settled by Walker v. City of
Hubchingon, decided in 1955, which held that notice by publication
of an éminent domain proceeding to & land owner vhose name was
known to the condemning city was a violation of due process.

O The practical consequence of the Mullane and Walker declsions
is that every state must now review its statutory provisions for
notice by publicztion to determine whether any of them fail to
measure up to the requirements of the Fourteenth Amendment. A
preliminery study indicetes that few, if any, California statutes
are questionable under these declsiong, inasmuch as our statutes
generally provide for notice by mail to persons whose interests
and whereabouts are known, However, & comprehensive and detailed
study should be underteken to be certain that all California
statutory provisions which may be aff?cted by the Mul and
Walker decisions are brought to light and that rece tions
are made to the Legielature for such &hanges ; if any, as may be
necessary to bring the law of this Sté.te into conformity with
the requirements of the United Sba‘besfconstitution.

Study Mo. 60: . A stwdy to determine wlj;ether Section 1974 of the
Code of Civil Procedure should 'lbe repealsd or revised.

Section l97h of the Code of Civil hocedure, enacted in 1872,
provides thet no evidence is admissible to charge a person upon
a repregentation as to the credit of & third person unless the
representation, or some memorandum thereof, be in writing and
either subscribed by or -in the handwriting of the party to be
charged. ‘Section 197k is open to the criticism commonly leveled
at statutes of frauds, that they shelter more frauds than they
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prevent, This result has been avoided by the courts to a consider-
able extent with respect to the originael Statute of Frauds by
liveral construction of the Statute and by creating numérocus ex-
ceptions to it. However, Section 1974 has been applied strictly
in California. For example, in Baron v. Lange an action in deceit

failed for want of a memorandum azsingt e father who bad deliberate-

ly misrepresented that hik son was the

veneficlary of a large trust

and that pert of the principal would Be paid to him, thus inducing

the plaintiff to transfer & one-third
the son's note.

interest In his business on

Only a few states have statutes similar to Section 1974. The
courts of some of these states have been more restrictive in apply-

or sald that the statute does not appl]

-ing the statute than hes California. [Thus, some courts have held

¥ to misrepresentations made

with intention to defraud but fravdulent intent will not aveid

Section 19Th. Again, some states hold
when the defendant had an interest in
interpretation was rejected in Bank of

the statute inapplicedle
the action infuced, but this
America v. Westérn Copstructors,

Inc. Ard in Carr v. Tatum the Califor
two limitations to Section 1974 which
statutes elsewhere: (1) construing a

nia court failed to apply
have beer applied to similer
particular statement to be a

misrepresentation concerning the value of property rather than one

a8 to the credit of e third person; (2
statute where there is a confidential
duty of disclosure on the' defendant.

case in which Section 1974 has been he
the defendant hed mede the representat)
was his alter ego, the court holding t
not one concerning a third perscn.

) refusing to apply the
relationship imposing =

.Indeed, the only reported

1d inapplicable was one where
ion about a corperaticn which
bat the representation wes

Section 197h was repealed as a part

of an omnibues revisicn of

the Code of Civil Procedure in 1901 bﬂ.qt this act was held void for

upconstitutional defects in form.

sther the dectrine of election

cRBEs where relief is

El.'tB a

Under the common law doctrine of el
of one among two or more inconsistent
others. The doctrine is an aspect of

ection of rermedles the cholce
remedies bars recourse to the
the principle of res Jjudicata,

its purpose being to effect eccnomy of| litigation and to prevent

harsgsment of a defendant through a se

ries of actions, based on

different thecries of liability, to obtein relief for a single

wrong. The cormon law doctrine has
the injured party sesks relief first
against ancther, although one of its

applied in cases where
ainst one person and then
incipal Justifications,

gvoidance of successive actions aga.ins e single defepdant, is in-

applicable to such a situation.
The doctrine of election of remedie

In 1939 New York abolished the doctrin

B has freguently been criticigzed.
£ as applied to cases involving

different defendants, on the recommendption of its Law Revisiocn

Commisgion.
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The law of California with respect to the application of the
doctrine of election of remedies to different defendants is not
clear. Our courts have tended, in general, to apply the doctrire
only in estoppel si‘tua‘tions--i.e., where the personh asserting it
a8 a defense can show that he has been prejudiced by the wey in
which the plaintiff Has proceeded--and this limitation bas been
recently applied in cases involving different defendants., In
other cases, application of the doctrine has been avolded by
holding thet the remedies pursued agatnst the different defendants
vere not incompistent. In still other cases which do no appear
to be distinguishable, however, the dpctrine has been applied to
preclude a plaintiff from suing ocne person merely because he
had previcusly sued another, Since it is difficult to prediect
the outcome of any particular case in this State today, legislation
to clarify and modernize our la.w on tbia subject mmld sppea.r to
be desirable. o _ | _

Study No, 62: A stiﬂ,L‘to determine wbEther Vehicle Co@e Secticn 17150
- should be revised or repeasled insofar as it ingutes the
the contribwtdqr negligence of the driver of g yeBidie to its

oWner.,

_ The 1957 Legislature directed the Commission to undertake a
study "to determine whether an award of damsges made to a married
person in a perscnal injury action s "be the separate property

of such married person."” [Study No. 53(L)] A study of this subject
involves more than a determination of the nature of property interests
in damsges recoverel by a married pe;json in a pergsohal injury action;
.4t also involves the question of the lextent to which the contributory
negligence of cne Spouse may be impuﬁed to the other,

Prior to the enactment in 1957 crf Section 163.5 of the Civil
COde, demages recovered by a: married person in a persgnal injury
action were ccmmit:,r ;urcoperty e, the courts imputed the
contributory negligence of one Bpouse +o the cﬁ:her because the
negligent spouse otherwise would share in the compenaation paid
for an injury for which he was partiq.lly responsible. The result
was that a nonnegligent spouse was in many instences totally deprived
of ccmpensation for injuries negligently éaused by others. Section
163.5 prevents such imputation, but it has created many other
problems that need legislative solution.

The Commission's preliminary study of these problems has
revealed encther problem which cute ﬁ.cross eny recomuendaticn which
the Commission migh‘b meke in regerd to the property nature of a
merried person 's personal injury eg, Many, 1f not most, actions
‘For the recovery of damages for per injury in which the con-
tributory negligence of a spouse ig a factor arise cut of vehicle
accidents. ~Because contribubery : igence is imputed io vehicle
owners under Vehicie Code Section 17] 50, the potential results in
terms of liability are quite varied $nd complex when an asutomobile
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(:J carrying a married couple is involved in an accldent with a vehicle
driven by a third party and both the driver spouse and the third
party are negligent. Whether the innocent spouse may recover damages
from a negligent third perty depends in large part upon such
factors--not germane to the question of enlpability-~as whether the
automobile was held as community propsrty or as joint tenancy
property and whether a husband or a wife was driving when the
innocent spouse was injured. In many situations, it is impossible
to predict with certainty what the regwit would be.

It is clear that 1f a vehicle is community property registered
in the name of the husband or in the names of both spouses, the
contritutory negligence of the husban@ will not be imputed to the
wife, but the contributsry negligencegof the wife will be imputed
to the husband. These results flow from the fact that the husband,
as manager of the colmmmnity prcperty,'is the only spouse who can
consent {within the meaning of Sect 17150) to the other's use
of the vehicle. (On the other hand, the vehicle is commumity
property registered in the wife's 2, the contributory negligence
of the wife will probably be 1m@uted to the husband and the busband's
contributory negligence may possibiy be imputed to the wife, but |
these results are not predictable with certeinty. It is alsc clear
that if the vehicle is Held in joint ﬂenancy. the regligence of one
spouse is 1mputed to the other in all icages because each joint
owner may consent (within the meanlngéof Section 17150} to the use

_ of the vehicle. However, if the vehlcle is commnity property dbut

(:) is registered In the names of both spouses jointly, 1t is not clear
whether thé true nature of the property can be shown to prevent
imputing the contributory negligence ¢f the husband driver to the
wife.

The problems arising out of Veh1¢le Code Section 17150 are not
confined to cases in which married persons are involved. If, for
example, an automobile owner 15 a paséenger in his own eutcmoblle
and 18 injured by the concurring negligence of the driver and a
third person, he c¢annot recover damages from the third person, for
the driver's contributory negligence is imputed to him. He could
formerly recover fram the driver on egteblished principles but
Section 17158 of the Vehicle Code, originally enacted to protect
against fraudulent claims and collusive suits, was amended in 1961
to provide that the owner can no longer recover from the driver.
Hence, an innocent vehicle owner, in;pred by the concurring negligence
of his driver and another, can now recover demages from no one.

A primary purpose of Section 171;0 would appear to be to
protect innocent third parties fram the careless use of vehicles
by financia’ly irresporsible drivers. This protection is achieved
by its provision that a vehicle owner| is liable to an innocent
third party for its negligent operatipn This policy is not, of
course, furthered by depriving imnocent vehicle owners of all rights
of action against negligent third ties. However, another
purpcse of Section 17150 mey be to discourage vehicle owners from
lending them to careless drivers. This policy might e furthered

(:} by denying the owner the right to recover against negligent third
parties.

20~




The Commission believes that a study should be made to
determine what policies Section 17150 ‘ghould seek to accomplish.
It may be that better ways can be fournd to contrel the lending
of vehicles and to allocate the risk of injury to the owner of a
vehicle by ancther than to impose the :entire risk on the one
person involved who is not negligent. ! Accordingly, the Commission
recomnends that it be authorized to study whether Vehicle Code
Section 17150 should be revised or regealed insofar as it imputes

the contributory negligence of the driver of a vehicle to its
owner. . : f ,




FEXHIBIT IT

STATUS

Study : Tear :
No. Subject :Authorized:
12 Taking Instructions to Jury Room 1955
21 Confirmation of Partition Sales 1956-study

26

27

Completed Research

Report Received?

Comments

expanded

in 1959
Escheat -- What Law Governs 1956
Pubative Spouse 1956

Need a new study-
have not retained
8 research con-
sultant

Need a new study-
have not retained
a research con-
sultant

Need a new study-
have not rehained
4 regearch con-
sultant

Research con-
sultant has not
completed study

Commission made recommendation in 1957.
Bill not pushed by Commission because of
various mechanical problems involved in
getting a copy of the instructions to jury
which were not taken care of in bill or
consgidered in previous study. Commission
determined in 1958 to carry this study
forward and hos reaffirmed that decision
several times since then. However,
pressure of other work has not permitted
staff or Commission Te devole any atten-
tion to this study.

Staff study was prepared on this topic. It
was submitted to zeveral practitioners and
at their suggestion the topic was

broadened in 1959 (by legislative action)
to include the entire subject of partition
actions.

This topic involves a rather narrow pointd
and perhaps the staff couwld prepare the
necessary study if time permits.

Professor J. Keith Mann of Stanford law
School 1s our research consultant on this
study. Because of other work, he has



STATUS

- : " : : Completzd ~ : - T
Study: : {ear : Researc.: :
No. Subject :Authorized: Report : Comments
: : : Received? B :

27 Putative Spouse {Continued)

29  Post-Conviction Sanity Hearings 1956 Yes
30  Custody Jurisgdiction 1956 We have an in-
‘ adequate study
i
o
T
3
L ]
.. 34(L) Uniform Rules of Evidence 1956-4 Study complete
St legislative except for few
= gssigament minor matters,
S 1le will need, however,
- to bring study up
. to date.
1 D

not bveen working on the study. He does not
plan to work on it in the near future. He
is unable to give us any specific date

vhen it will be completed. He does not
believe that he will recommend any legis-
lative action in this field. If he decides
not to prepare the study, we will need to
get another research comsultant.

We have encumbered funds in a prior year to
print the recommendation on this topic.

We decided to defer action on this study
pecause the (GQovernor's Commission on Problem:
of Tnsanity Relating to Criminal Cffenders
will consider this matter.

We paid for the study on this topic because
the funds would no longer have been availab!.
for payment in the ordinery course after
June 30, 1959. Payment was made wizh the
understanding that the research consultant,
Dean Kingsley of U.S.C. Law School, would
continue %o work with the Commission on the
study.

Commission has published o tentetive
recommendation on the srticlc on hearsasy -
i’e heve the following additioncd porticns
of this study sct in type: Privilepges
irticle; Rules 67-72.



STATUS

: ) : : Completed :
Study: Year : Research :
No. : Subject :Authordized: Report : Comment s
: : : Received? :
35(L) Post-Conviction Procedure 1956-A We have retained a The Commission received a study from Mr.

36(L) Condemnation Law and Procedure

39 Attachment, Garnishment and
Property Exempt from Executlion

legislative consultant but do
assigmment not have his study

1956-A Substantislly
Legislrtive completed
assignment
1957 Research
consultant
retained

Paul Selvin recommending that the Uniform
Post-Conviction Procedures Act not be
adopted in California. The Commission con-
curred in that recommendation and is now
ewaiting a study concerning improvements in
the details of the existing Californis law.
Professor Herbvert L. Packer of Stanford is
our consultant on the second study. How-
ever, there has been a misunderstanding as
to the scope of the study he was to make and
we will have to retain another cconsuliant
to prepare this research study.

Ye have made four recommendations on this
subject.



STATUS

: : : Completed :
Study : Year : Resesnrch H
Ho. = Subject tAuthorized: Reyort : Comments
: : : Recelved? :
Gl S8mall Claims Court Law 1957 We have a staff When time permits the staff may be able
research study to complete this study.
that needs some
revision
L2 Trespassing Improvers 1957 We have research The staff will need to do guite & bit of
study set in type research on the righte of various perscns
vho may have security interests in
property lmproved by another before this
study will be ready to be consildered by
the Commission.
h3 Separate Triel on Issue of Insanity 1957 Yes We have decided to defer this study. The
CGovernor has appointed a special commission
that will consider this matter. (See comment
to Study No. 29)
4 Suit in Common Neme 1957 We have an When time permits the staff may be able
inadequate study to put this study in a form that wiil
provide g sound basis for Commission sctiom.
The study will need considerable work.
ks Mutuality re Specific Performance 1957 We have retained We have not yet received & research report

a research con-
sultant

{ur research consultant is
B. bvans of U.5.C. tUe
have written to him to determine when he
will submit the study, but he has not set
any time Tor delivery of the research
report. Contrzct required study to be
submitted not later than June 30, 1962.

on this topic.
FProfessor CGrrin




BTATUS

: : Completed ! -“—
3tudy: Year Hesearch :
No. Subject tAuthorized Report : Comments
: : : Recelved? :
1 r
LA Arson 1957 Yes Ve have the research study set in
type.
t7 Modification of Contracts 1957 We do not have a
research congultant
G Rights of Unlicensed Contractor 1957 We have an This study will require considerable work
inadequate study by the staff before it is ready to be
considered by the Commission.
L0 Rights of Llessor Upon 1957 Yens
Abazndonment by Lessee
i Right of Wife to Sue for Support 1957 See comment We received a good research report on
After Ex Parte Divorce this topic but the Supreme Court sub-
sequently reversed its prior decisions and
made the research study obsolete. We should
either abandon this topic or secure & new
research report containing recommendations
a8 to the procedures to be followed in
obtaining support after an ex parte divorce.
52(L) Sovereign Tmmunity 1957 - & Yog-~but we need
legislative odditional research
aszignment studies



___BTATUS

: : : Completed

Study : : Yeayr Research :

No. Subject rAuthorized: Report : Comments
: : Received? :

53(L) Whether Personal Injury Damages 1957 - A Yes ile deferred action on this study pending

Should Be Separate Property legislative receipt of the study required by Topic
assipgnment No. 62,

55(L) Power To Deny New Trial on 1957 - A Yes We have some concern as to the quality
Ceondition that Damages De legislative of this study. ‘
Increased assignment

57(L) ILaw Relating to Bail 1957 Yes

55 Service of Process by 1558 Yes-study not yet This gtudy was prepared free of charge by
fublication available in the Harvard Student Legislative Research

mimeographed Bureau. It will require conslderable

forn work by the staff before it will be in
a Torm suitable for consideration by
the Commission.

60 Representation Relating to 1958 We do not have
Credit of Third Person a research

consultant

61 Flectlon of Remedies Where 1958 We have retained Cur research consultant plans to
Different Defendants a research deliver this study in Scpiember 1963.
Involved consultant

62 Vehicle Code Section 17150 1962 We have retained Our research consultant plans to

(imputed contributory negligence)}

a research
consultant

deliver this study in Scptember 1963.




