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' Memorandum No. 73(1962)

Subject: Study No. 52{L) - Sovereign Immnity (Funding Judgments

with Bonds)

Attached as Exhibit I (pink pages) is an extract from the report of
the State Bar Committee on Sovereign Dmmnity. A letter from the office of
the los Angeles County Counsel comrenting on the Commission's recompendation
relating to funding judgments with bonds is attached as Exhibit IT to
mm ¥o. 65 (1962).

Attached, also, 1s a copy of the Commigsion's tentative recommendation
and draft statute.

The los Angeles County Counsel has made no specific commente with
respect to the Commission's recommendation, but has indicated agreement with
the Cormission on the principle of providing broad authority for loeal public
entities to tund. Judgments with bonds.

The State Bar Commlittee hap several suggestions and comments to make
with respect to the Conmission’'s recommendation:

(1} As indicated in the first paragraph of the attached Exhibit, the
State Bar suggests that funding judgments with bonds should be resorted to
only in extreme emergencies when no other means are available to the entity
to satisfy the indebtedness. S8ince the statute is intended to grant broad
authority to local public entities, the staff suggests that the statute not
be limited to the exercise of such suthority only in cases of extreme
energency, The statutory provisions for decision by the governing hoard of
the local public entity, an open hearing on the merits of issuing bonds, and




a vote requiring a two-thirdes mpjority of the electormte of the taxing
entity are all sufficient protection sgainst sbuse of the authority vested
In the public enmtity.

(2) Tbe State Bar Committee suggests that the authority to pay interest
on bonds be restricted to a semi-annual interest payment, While most bonding
authorizations provide for the payment of interest at a semi-annual rate,
the staff suggests that the Commlission's statute not be so limited for the
reasons indicated sbove, namely, that the statute is intended to grant broad
suthority for the issuance of bonds and it is probable that a loecal public
entity will exercise its authority in accord with normal bonding practices.
In this regard, it should be noted also that the interest rate of 7 percent
provided in the Commission's recommended statute is greater than the normal
five or six percent provided in other general bonding authorizations. Thls
lucrative rate of interest might be sufficient to add salability to bonds
which provide for interest payment only at an anmisl rather than a semi-
annual rate.

(3) The State Bar Committee suggests that the statute make clear that
incidental expenses connected with the bond issue be payable from the
proceeds of the bond igsue so thaet the suthority to incur indebtednese is not
limited to the principal amount of the cutstanding judgment. The staff
intended to accomplish this same result by omitting the word "principal” in
gubdivision (¢) of Section 742.6. In any event, to meke this clear, the
staff suggests that the following be added to subdivislon (c) of Section Th2.§:
", which amount may include legal or other fees incidental to or connected
with the authorization, issuance and sale of the bonds, including the costs
of printing thereof." This languege is edopted from Govermment Code Section

h3610.1.
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(k) The State Bar Committee suggests thet the statute make clear
that the clerk or secrstary of the local taxirg entity need not personally
sign the bond coupons. Although this ir the probeble effect of the second
sentence of Sectiur TU2.13 as drafted, thz piaff suggests in accord with
the State Bar Comriittee that the matter be mede clears Accordingly, the
staff suggests tunt +the second sentence of Section Th2.13 be revised to read
as follows: "31) signature on the bonds anl the bond coupons, except the

countersignature o the clerk or secretary on the bonds, may be printed,

lithographed or engraved." (With respect to the spe?iﬁc means of

reproduction, several recent statutes heve used the languege "may be made by
facsimile” to avoid restricting the means of reproduction.)

(5) The State Bar Committee questions the dlstinction between “"city"
and "municipality" ms used in Section 742.6. A4s ‘the Commisslon will recall,
the second paragraph of this section ls a standard beoller plate clause
frequently used in many special acts relating to the issuance of bonds.
Moreover, it seems clear that "munlcipality” may bave a broader weaning than
"eity.," (Bee, e.g., Black's law Dictiorary, pages 1212-15, especially
"minicipality"” on page 1215.) Accordingly, the staff suggests no change in
this section.

(6) The State Bar Committee recommends that the statute make clear that
the legel invesiment clause in Section 742.6 should not be construed to be in
derogation of the prudent investor rule emunciated in Civil Code Sectlon 2261
In this regard, the staff believes that no change is needed in the present
statute since the language of Section 2261 clearly overrides any provislon
in any statute authorizing the investment of trust funds in particular
operations. Although prior to 1943, California was among the states adhering
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to the "legal list" or "Massachusetts rule" relating to legal investments,
it is clear that this ies no longer the rule and that the prudent investor
criterion would be applicable to any statutory suthority relating to legal
investment. Accordingly, the staff recommends agalnst the inclusion of this
unnecessary provision. (It may be noted also thet numerous special acte
incorporating the standard boiler plate investment clause ae usged in the
draft statute have been ena.cted since 1943 without apparent necessity for

a clarification of the prudent investor rule as suggested by the State Bar
Committee, )

(7) The State Bar Committee suggests that the statute make clear that
the provisions for the issuance and eale of bonds be restricted to the
payment of Judgments, that is, restricted to the purpose for which the bonds
were lssued and sold. The staff belleves that this ip a valid criticism of
the present draft and suggests that the substance of Government Code Section
43628 be added as a second sentence to Section 742.18 in the draft statute
to read as follows: "The proceeds from the sale of bonds issued pursuant
to the article shall not be used for any purpose other than the purpose
stated in the resojution authorizing the issuance of such bonds.”

(8) The State Bar Committee recommends the addition of statutory
language similer to Government Code Section 43630 with respect to the voiding
of unscld bonds. This would seem to be a desirable addition te the statute
if only for the reason that it noxrmally appears in bonding statutes similar
to that proposed by the Commlssion. Accordingly, the staff suggests in the
alternative either (1) to add the following language to Section 742,10, or
(2) to add a new section, Section Ti2.19, containing the following language:
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The board may by two-thirds voie of all its mexmbers
declare that no part of the bond issue remaining unsold shall
be issued or sold. When the resolution takes effect, the
bonds described in the resolution which remain unsold ere

voided.

Bo other comments on this statute have bteen recelived.

Respectfully submitted,

Jon D. Smock
Assistant Counsel
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Memo 73(1962)
| EXHIBIT I.

_ EXTRACT
from
SR SECOHDRE‘IPORT oF . R
- smm BAR comm’m ON SUVEREIGN mm

.-(Meet:tng of Sep‘bem‘ber 20,- 3.962)

2. FUIIDING JUDGMEE'ITS AG&IHSI‘ LOCBI. PUBLIC

Becauee of . the frequent 1mpro’ba‘bility of tm:-thirds of the electorate \voting. '

in fearor of 8 bond issue > mth :lts consequent tex increase, to p&y an outstanding :

Juﬂgment and because the discre‘tionaw &uthority conferred by the proposed draft

' sta.tute mey militate against publ:u.c entities providing inaurance against tort
1ia'b111ties 3 the Section ‘WaB ef the vie'w that ‘ftmding ,judgneﬂt in&e‘btedness by
| "oona.s should be resorted to only in extreme emergencies and when no other means.

‘ ',‘a.re ava.ilable to the etrtit;',r to sat:.afy the ,Judgment o Juﬂgnents. '

It is noted that the draft statute appears to ha.ve been ads.pted 1n part

fram Gwernment Cod.e Sections 1&3600 et seq ami GGVe.rrment dee Sections l+3‘"720

g et seq. Both of these Acts provide for the payment of interlest on bonds semi-

_annually ‘The, Section quest:.cm: the a.avisability in Section TJ+2 Et of a.uthoriz.ing'

the - pa.yment of interest annua.ll:r.
Tt ‘should be made clea.r that the bonded indebted.ness to ‘De incurred should

be sui'ficient not only ‘o pay arry ,]udgments a.ga.inst the 1oca.1 taxing entity but
' also to pa.y legal fees, costs of printing gnd other expenaes incurrecl in
connection w:.th the iasuance of the bonde. : In t‘_his_ oonne_eticm__see_ Government

Code Sectian 43610.1. -




Section T42.13 proﬁidee in part: "all'sighatufes‘except that of the Clerk
or Secfetery on the bonds may be printed, lithographed- or eegreved". Alehough
._‘.reference is made therein_to bonds if'is'not clear ﬁhethe: the Clerk or the

checreteEy;would have;to ﬁereonallf,eign ell coupohs eﬁﬁachea to tee bonde.‘“Tﬁe_-
Eectlon accordlngly recommends that there be. edded efter the above quoted |
:eentence the following '
"The Blgnature of the Clerk or the Secretery -on the

. coupone meygbe prlnteﬁg lithegrephed or-eng:eved .

In the laet line of Secticn Th2 16 it ie noted that reference 1is maﬂe to

,-the "bonds of citiee % o mmnicipalitiee of the State".f Ie there exny

B difference between a city end a munlcipelity? :

i In the eeme Sectlon 7h2.16 where reference is maﬁe to the bonﬂe being
:47"1egal investments for ell trust funde"; the Section recommenﬂe that the
legislative hietory make 1t clear ‘that, this is not intended ee eny abrogetlon of
'-; the pruﬁent man rule" in Civll Code 8eetion 2261...

There ehould be added to the dreft stetute a section specifically reetrictlng
the uee=of the proceede of the sele cf such bonde to the purpose expreeee& in,the o
' ‘resolution, (Section 7h2 6). In this connection aeeention is invited to f
leovernment Code. Secticn h3628 ee '8 convenient ferm. 4 l .:.
It is elso recommended that provismon be- me&e for the voidlng of uneold

bonds: In thie connection see. Government Coﬁe Section h3630.




2(L) August 1, 1962

CAYIFORNIA 1AW REVISION COMMISSION
School of Law
Stanford University
Stanford, California

TENTATIVE RECOMMENDATION

of the
CALIFORNIA IAW REVISION mssxon
relating to
FURDIRG JUDGMENTS AGAINST LOCAL PUBLIC ENTITIES WITHE BONDS

NOTE: This is a tentative recommendation prepered by the California

Iaw Revielon Commission. It is not & final recommendation and the Commissies

should not be considered as having mede a recommendstion on a pariiculer
subject until the finsl recoamendation of the Commission on that subject

hes been submitied to the Legislature. This material iz being distributed

at this time for the purpose of obtaining suggestions and comwents from the

recipients and 1s not to be used for any other purpose.




52(L) August 1, 1962

TENTATIVE RECOMMENDATION
of the
CALIFORNIA LAW REVISICON COMMISSION

relating to
FUNLING JUDGMERTS AGAINST LCCAL PUBLIC ERTTTIES WITH BONWDS

The expansion of tort liability of govermmentel entities
mekes it imperative to provide govermmental entities witﬁ means
to minimize the disruptive effect of unexpectedly large judgments.
Certain governmental entities in California have long been euthorized
to iesue bonds to railse funds to pay tort judgments. The City of Loe
Angeles issued bonds to fund a liability of almost six millien dollars
incurred in the St. Francis Dam dlsaster of the late 1920's. The City
of Long Begch issued bonds to obtein funds to pay Judgments in excess
of $370,000 that resulted when a platform lesding to the entrance to
the municipal auditorium collapsed under the weight of a crowd of
people in 1914, That these cities were able to fund their tort
liabilities with bonds enabled them to meet these obligations without
seriously disrupting their financial structures.

The Law Revision Commission recommends that similar authority be
extended to all cther public entities that levy taxes or assessments
and thus have the power to raise the revenues to discharge & bonded
indebtedness. Inasmuch as the exercise of this power may result in
the imposition of taxes to discharge the bonded indebtedness, the power

should be exercised only vhen two-thirds of the voters, voting at an
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olection called for that purpcose, authorize the public entity to issue
the bonds.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to sdd Article 6 {commencing with Section 742.1) to Chapter 2 of

Division 3.5 of Title 1 of the Govermment Code, relating to funding

Judgments agalnst local public entities with bonde.

The people of the State of California do enact as follows:

SECTION 1. Article 6 (commencing with Section 7h2.1) is added to
Chapter,z of Division 3.5 of Title 1 of the Government Code, to read:

Article 6. Funding Judgments Against Local Public Entities
with Bonds

T42.1. As used in this article:

(8) "Boerd" means the governing body of & local taxing entity.

(b) "Ilocal taxing entity" means & local public entity that has
the power to levy ad valorem taxes or assessments upon property within

the territory of the entity.

742.2. Whenever the board deems it necessary for the local taxing
entity to incur & bonded indebtedness to fund all or any portion of an
cutstaniing judgment against the entity, 1t shall by resolution state:

(a) The necessity for the indebtedness.

(b) The purpose for which the proposed debt is to be incurred.

{c) The amount of the proposed debt.
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(d) The time and Place for & hearing by the board on the question
whether the local taxing entity should incur a bonded indebtedness to fund
all or eny portion of an outétanding Judgment ageinst the entity.

T42.3. Notice of the hearing shall be given by publication of a copy
of the resolution pursuant to Section 6066 of this code in & newspaper of
general circulation circula.fed. within thé locel taxing entity. If there
is no such newspaper, the resolution shall be posted in three public
places in the local taxing ‘entity for two succeeding weeks. No other

notice of the hearing need be given.

7h2.4. The copy of the resolution published or posted shall be
accompanied by a notice subscribed by the clerk or sec.reta.ry of the local
taxing entity that:

(2) The hearing referred to in the resolution will be had at the
time and place specified in the resoluticn.

(b) At that time and place, any person interested, including
personﬁ. owning property within the local taxing entity, will be heard

upon the question stated in the resolution.

Th2.5. At the time and place fixed for the hearing on the resolution
or at any time and place to which the hearing is adjourned, the board
shall proceed with the hearing. Any person interested, including persons |
owning property within the local taxing entity, may appear and present
any matters material to the question set forth in the resclution. At the
conclusion of the hearing, the board shall determine whether it is
necessary to incur the borded indebtedness. The board's determination on

the guestion of necessity 1s conclusive.
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Th2.6. After the board has made its determination pursuant
to Section TW2.5 of this article, if it deems it necessary to incur
the bonded indebiedness, it shall by resolution state:

(a) That it deems it necessary to iIncur the bonded indebtedness.

(b) The purpose for which the bonded indebtedness will be incurred.

(¢) The amount of the debt to be incurred.

(d). The maximum term the bonds to be issued shall run hefore
meturity, which term shall not exceed 40 years.

(e) The annual rate of interest to be paid, which rate shall
not exceed 7 percemt, paysble apnually or semiannually, or in part
annually and in part semiannually.

{f) The proposition to be submitted to the voters.

(g) The date of the special election of the local taxing entity
(which may be consolidated with a general election of the local
taxing entity) at which such proposition shall be sutmitted to the
voters; the menner of holding the election and the procedure for

voting for or against the proposition.

T42.7. The resoluticn made pursuant to Section TL2.6 of this
article shall constitute the notice of such election and such
resolution shall be published pursuasnt to Section 6066 of this code
in a pewspaper of genersl circulation circulated within the local
taxing entity. If there is no such newspaper, the resolution shall
be posted in three public places in the local taxing entity for two

succeeding weeks. No other notice of the election need be given.

742.8. The board shall provide for holding the election in the

same manner as provided by law in respect to general electione of the

ke




local taxing entity--so-far -as-applicable —exceph so—otherwise—provided - -
in this article.
742.9. Every elector authorized to vote in general elections of the

local taxing entity may vote on the proposition to authorize the bonds.

7h2.10. If two-thirds or more of the votes cast upon the proposition
at the election are in favor of incurring the bonded Iindebtedness, the

board may issue the bonds at the time or times it deems proper.

Th2.11. The board shall prescribe the form of the bonds. The bonds
mey be issued in dencminations not to exceed $l,000 and not less than
$100. The board shall fix, and designete in the bonds, a time end place

for payment of the bonds.

Th2.12. The board mey provide for the redemption of bonds issued
under this article before maturity at prices determined by it. A tond
shall not be subject to call or redemption prior tc maturity unless it

containg & recital to that effect.

7h2.13. The bonds shall be signed by the presiding officer. of
the board and countersigned by the clerk or secretary of ‘the local texing
entity, and the coupons shall be signed by the clerk or secretary.
All signatures except that of the clerk or secretary on the bonds may
be printed, lithographed or engraved., If any officer whose signature
appears on the bonds or coupons ceases to be such officer before the

delivery of the bonds, his signeture is as efféctive as if he had

remained in office.

742.1%. The local taxing entity may sell the bonds at the times

or in the manner the board deems to be to the public interesti. The

bonde shall be sold on sealed proposals to the hlghest bidder after
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edvertising for bids by publicaticn of notice of sale pursuant to
fection 6061, not less than 10 days prior to the date of sale, in a
neyspaper of general circulation circwlating in the local taxing
entity. If there 18 no such newspaper, the notice of sale shall
te posted in three places in the local public entity for two succeed-
ing weeks ending not less than 10 days prior to the sale. If satis-
Tactory vids are recelved, the bonds offered for sale shall be awarded
to the highest responsible bidder. If no blds are received or if the
beard determines that the bids received are not satisfactory as to
price or reepcnslbility of the bidders, the becard may rejeét all bids
received, if any, and either readvertise or sell the bonds at private

zale,

Th2.15, ;in action to determine the velidity of bonds may be
brought pursuant to Chapter 9 (commencing with Section 860) of Title

10 of Part 2 of the Code of Civil Procedure.

T42.16. ipy vonds issued by eny local public entity under the
provisions of this article have the same force, value and use as bonds
issued by any municipality =nd are exempt from all taxation within the
State.

Such bonds are legal investments for sll trust funds, fér.the funds

of 81l insurance companies, beanks (both commercial and savings) and trust com-

panies, for the state school funds, ard for any funde whieh may be invested in

tonds of cities, counties, Bchool dietricts, or municipalitiea in the State.

Th2,17 Bonde issued under this article constitube general obligae-

ticns of the locel taxing entity for the payment of hoth principal and
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interest of which all property in the lcoecal taxing entity subject to
texetion by the local taxing entity or subject to ad valorem
assegement by the local taxing entity shall be taxed or assessed
without limitation of rate or amcunt.

The board shall, at the time and in the mamner provided by law
for levying taxes or assessments, fix an ad valorem rate of tax or
assessment sufficient to pay the principal of and interest ocm all
bonds issued under this article aeg they become due. Such ad valorem
taxes or assessments shall be in addition to all other taxes or
assesgments levied by the locel taxing entity, and when collected
shall be used for no purpose other than the payment of such bonds
and the interest thereon.

Nothing in this section shall be conatrued to prohibit the use
of octher revenues of the local texing entity for the payment of

principal and interest on bonds issuved under this article.

742,18, Tke muthority provided in this article is in sddition and

supplementary to any other law authorizing public entities to issue bonds

to fund an outstanding indebtedness.




