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10/30/62
Memorandum Ro. 72(1962)

Subject: Study No. 36{L) - Condemnation (Pretrial Conferences and
Discovery )
BACKGROUND

The purpose of this memorandum is to present for Commission considera-
tion the several eomment.s and suggestions that have been received in
‘connection with the Commlssion's tentative recommendation relating to
Pretrial Conferences and Discovery in Eminent Domain Proceedinge.

The tentative recommendation was first distributed for comment to
approximately 100 interested persons on October 31, 1961. Most private
attorneys, as well as most publlic agencies ,. commenting on the tentative
recomeendation objected to the proposed legislation. The reasons for
objection ranged from differences in principle and the probable lack
of necessity for any legislation toc a fear of increased costs and
invesion of the work-product concept.

The tentative recommendation was distributed again on August 1k, 1962.
after peveral decisions by the appeliate courts clarifying the appropriate
areas of discovery. The comments received since the second distribution
indicate a balance of opinion for and ageinst the proposed statute, with i
the criticism dlrected mainly at detail rather than principle. Accord-
ingly, the staff suggests that the basic approach to this problem is a
sound one and that questlons of detail ought to be resolved in favor of

submitting legislation on this subject to the 1963 legislature.




Attached as Exhibit I (blue pages) is a report of the State Bar
Committee on Condemnation Lew and Procedure. Included in this report
is the Committee's redraft of the Commission's proposed statute.

Attached as Exhibit IT (yellow pages and pink pages) is & collecticn
of letters received from privaete attorneys and representatives of various

public agencies., (These letters are srranged in inverse chronological

order except where more than cne letter was recelved from the same source.

The letters received since the second distribution of the tentative
recommendation are reproduced on pink pages; all others are reproduced
on yellow pages.) A table of contents to this exhibit is contained on
page Ii-1 of the exhibit.

Atteched as Exhibits III and IV (also pink pages) are two additional
letters commenting on the tentative recommendation. These letters were
received slnce the preparation of Exhibit II.

Also attached (white pages) is a letter received from the Department
of Public Works.

¥Finally, there is attached a copy of the Commission's tentative
recommendation which was distributed on the dates indicated above.

We had hoped to have a revised research study on this subject
avallable at the time the Commiasion consldered this tentative recom-
mendation., OQur consultant has not delivered the revised study.
Accordingly, we suggest that you read the following cases which bear
on discovery and spell out the Greyhound decision to some extent:

Oceanside Union School Dist. v, Superior Court, 58 Adv. Cal. 182

(July 1962);
San Diego Professionsl Assn, v. Superior Court, 58 Adv. Cal. 197

(July 1962) {indicating an expert witness' report is not
privileged per se and disapproving Rust v. Roberts};
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Dept. of Publiec Works v. Donovan, 57 Adv. Cal. 374, 19 Cal. Rptr.

473, 369 P.2d 1 {1962);
Mowry v. Superior Court, 202 Adv. Cal. App. 263 {April 1962).

We suggest slego that you study the tentative recommendation and
read the letters that are included in the various exhibits before you
consider the following analysis of the comments and suggestions concern-
ing the tentative recommendation.

IS THE STATUTE A SOUND SOLUTION TO THE PROBLEM OF DISCOVERY IN EMINENT
DOMAIN CASES?

Tt should be noted at the outset that the tentative recommendation
contains nothing regarding pretrial conferences in eminent domain
proceedings. The staff recommends that we do not provide anything
concerning pretrial conferences in the proposed statute. The matter
of pretrial conferences is now being considered by the State Bar and
by the Judicial Council. This seems to be A matter that should be
dealt with by court rule rather than by statute. Moreover, we would
not have time to work out the details of legislation concerning pretrial
conferenceg even if we determined that to be the desirable course of
action. Accordingly, comments which have been recelved that lndicate
general disapproval of the pretrial system do not properly reflect
ecriticism of the proposed statute.

The tentative recommendation provides, in effect, for an exchange

of appraisal reports a short time prior to trial. One of the most

Ifrequent eriticisms of the tentative recommendation relates to the time

element. Some persons stated that the exchange would be effective only
if it occurred prior to the pretriel conference, while others felt that

preparation for trial so far in advance of actual trial would be unduly
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burdensome and costly. The cost factor is prominently mentioned by
almost every private attorney commenting on the statute. In turn, the
suggestion that the exchange of information should coccur only a few
days'prior to trial effectively eliminates the value which such exchange
would have so far as negotiation and settlement at pretrial is concerned.
Moreover, as the Department of Publiec Werks correctly notes, 1t seems
that the question of timing properly depends upon the smount of infor-
mption to be exchanged. Thus, while more time for preparaticn and
analysls would be required if a detailled exchenge is o occur, this
would result in the double preparation which is condemned by almost
every commentator. On the other hand, to so limit the amount of Infor-
maticn to be exchanged fer in advance of actual trial as to aveid

double preparation would defeat the prime purpose of the statute. The
question of timing, then, which engenders the subsidlary guestions of
cost, early or double preparation, and the extent of the detalled
information to be exchanged, is the most important thread of criticism
running through the comments received to date.

The questions of timlng and the extent of information to be
exchanged may be resclved in comnection with a detailed consideration
of the proposed statute. These should be consigred only after an
initial determinetion is made on the first guestion presented by the
comeents received on this tentative recommendation; and that is whether
the general approach of the proposed statute is sound. Many of the
comaents indicate general approval of the discovery proceedings
presently available to practitioners., Others, including the State Bar,
suggest that there is a need for a simple, inexpensive means of

exchanging factual information. As indicated, the staff feels that
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the proposed statute represents a sound approach to the problem and ought
to be the framework for needed remedial legislation.
SPECIFIC COMMENTS AND SUGGESTIONS

Assuming that the Commlssion desires to reaffirm its previcusly
approved course of action as reflected in the tentative recommendation, the
following specific comments and suggestions should be consldered in connection
with the Commission's proposed statute.

Section 1246.9 (presently Code of Civil Procedure Section 1246.1).

The Department of Public Works (see pages 2 - 3 of the attached letter)

objects to rerumbering this section, peointing out that it 1s now properly
located in the provisions relating to eminent domain. Additionally, the
Department suggests that the Commission's proposed statute more approprizately
belongs in that part of the Code of Cilvil Procedure dealing with discovery,
wlth a possible cross-reference in the eminent domain title. The Departnent
notes that the suggested placement would be compatlible with the specizlized
discovery procedure pertaining 10 medical reports in personal injury actlone
[Code of Civil Procedure Section 2032].

As the Commission will recall, the decision to place the discovery
statute In the eminent domain portion of the Code of Civil Procedure was
based upon our plan to eventually reorganize the eminent domain title,
with chapters releting to evidence, moving expenses, discovery, and the like.
Although the proposed stetute may be considered as a specialized discovery
procedure, the substantive law to which 1t relates, 1l.e., eminent damain,'
is codified. This distinguishes the proposed legislation from other
specialized discovery procedures like that relating to medical reports.

Accordingly, the staff recommends that the proposed statute be placej in
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the eminent domain title, and suggests that the tentative recommendation
places tone proposed statute in the most logical position inthe eminent
domain title.

Section 1246.1. As previously noted, a major objection to the entire

statutory scheme proposed by the Commission--an objection expressed by well
over half of the persons commenting on the tentative recommendation--is the
timing provided for in this section. The State Bar and most practicing
attorneys expressed particular concern over the cost factor involved in
early preperation and the desirability of avoiding "double preparstion.”

In light of the substantial objections to the time limits provided
in the tentative recommendation, the staff believes that the time for the
exchange of information ought to he shortened to, perhaps, five days before
trial. This, of course, would mean that there would be no exchange of
information available for the pretrial conference unless voluntarily made
by the parties; It is likely, however, that pretrial conferences will be
made discretionary with the parties, for this is the conclusion of the
State Bar and is now {as noted) a matter being studied by the State Bar
and the Judicial Council. The staff sees no easy solution which would
satisfy all of the objectlons made to the time element, but believes that
g shorter time limit would be a better alternative than would a reduction
in the amount of information to be exchanged, which, as noted, would
effectively defeat the purpose of the statute.

Another problem with this section 1s raised by the Department of Public
Works as follows:

In many eminent domein actlons there are several parties

defendant who either have little or no interest in the case and
who undertake none of the burden of preparing for trial, e .g.,
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lessees and trust deed holders. Any party could, in colleboration
with the principal defendant, serve a demand upon the plalntiff

for an exchange. The information which this defendant would
exchange would be of no use to the plaintiff and yet the plaintiff's
information would give the principal defendant a "free ride"

because the principsl defendant does not simltaneously exchange
any data with the plsintiff. Consequently, we would recommend

that Section 1246.1(a) read as follows:

"1246.1(a) Any party to an eminent domein
proceeding may, not later than 40 days prior to the
day set for trial, file and serve upon asy-edverse
2ll pa¥sy parties to the eminent domain proceeding
ard-file g demand to exchange valuation data.”

In lieu of the above amendments, a provision could be added
to this section to the effect that service of the demsnd must be
made on all parties.
A similar change is recommended by the Department with respect to sub-

divisions (b) and (c¢) for the same reasons noted above.

Section 1246.2. There are several specific comments with respect to

this section,

The first suggestion is that the requirement of listing every person
upon whom an expert bases his opinion "in whole or in part" is going too far.
"This would merely ask for a roll call of every public official and real
estate man in the area." (See Exhibit II, page II-15.) The State Bar
and the Department of Public Works also cbjects to this requirement,
indicating that it defeats the purpose of a simple and inexpensive means
of exchanging information. The Attorney General suggesis & possible
moderation by the addition of the word '"substantial" preceding "part" in the
quoted phrase. The Commission will recall that the prime purpose of iﬁcluding
this requirement was to provide litigents with a means of identifying and
verifying other experts upon whom the principal expert relied, such as a

geclogist, etc.




The State Par Committee recommends that the Commission's statutory
scheme not be limited fto an exchange of valuation data. Rather, there
should be an identification of experts intended to be produced as witnesses
and the subject matter intended to be covered by each; such as a s0ll expert
whose intended testimony does not deal directly with value. The specific
suggestion ls to reguire identification of every expert and the subject
matter of the intended testimony, and to delete the limiting word "valustion"
preceding "data" wherever it appears in the statute.

Several persons cbjected to the phraseology in subdivision (b)(2) with
respect to indicated changes in zoning. 8pecifically, the requirement
of "any information" was believed to be too broad. Most suggestions
indicated that a statement of contention of the parties with respect to
probable zoning changes would suffice.

The Commission should note the substential split of opinion of the
members of the State Bar Committee regarding the advisability of including
offers in subdivision (b){3) and the similar statement regarding the whole
of subdivision (c}. The Committee did, however, approve both of these
subdivisions. There were no other adverse comments with respect to
subdivision (b)(3).

The State Bar Committee recommends the deletion of subdivision (b)(4)
as being unnecessary in the usual case and discoverable by other means
whére necessary in the unusual case. The Department of Public Works is
in sccord with the Committee's position.

Similarly, the State Bar Cormittee recommends adjustment of
subdivision (b)}{5) to require only information regarding actual gross

income and actual expenses used in arriving at net income, since other

-8~




o gn

matiers are not needed in the usual case and would be available through
other means of discovery where necessary 1ln the unususl case. The Department
of Public Works is in accord with the Committee’s position.

The Department of Public Works suggests that the reference in this
section should specifically refer to "subdivision (b)(3)."

The Attorney General objects to the language "and circumstances’
contained in Section 1246.2(c)(5), prefering instead that the more specific
requirements of subdivision (c}{1) through (c)(4) would suffice without
the necessity of giving additional informetion. In the Attorney General's
experience "no court has ordered an exchange of the "circumstances” surrounding
each sale and no party has requested such information.”

A substantial number of persons ohjected to the requirement of listing
the information required by subdivision {d). Some felt that this was |
entirely unnecessary and mey prove to be unduly burdensome, particularly
since the tangible informgtion upon which an opinion is based would be
aﬁailable to any party exercising reasonable industry and diligence. Other
compmentators would distinguish between those tangible things upon which
an opinion is basged and those things which would be used by way of illustration.
The State Bar Committee approved the deletion of this subdivieion and the
whole of Section 1246.3. The District Attorney of Ventura County favors a
distinction between basis and illustration, but would include tangible
thinge to be used by way of illustration in Section 1246.4, which relates
to oral notice of data not pre#iously listed in the gata exchanged.

In light of the rather sericus objections raised in connection with this
subdivision, it would appear that the distinction between basis and

illustration ile a sound one. If this suggestion is approved, it would be a
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matter of detail whether the oral notice be given by way of Section
1246.4 or included in a separate substantive section.

Section 1246.3, No specific corgents were received with respect to this

section other than the comment previocusly noted by the State Bar Committee

and enflorsed by the Department of Public Works that this section is unnecessary
if subdivision (d) is deleted from Section 1246.2, Additionally, the Department
suggeste that this gection is unnecesssry in any event becguse the matter is
adequﬁtely covered by existing Section 1231.

Section 1246.4h. The only revisions in this section suggested by the

State Bar Committee relste to making conforming changes in accord with the
Ccunittee's reccrrendation regarding -Secticn 1246.2. Tn additicn to
endorsing the:State Bar Committee's recommendation, the Department of Public
Werks would add that the notice be in writlpg except during the actual trial
on the issue of market value. The specific language recommended by the
department is as follows:

"1246,.4(a) A party who has served and filed a statement of
data shall diligently give notice to the parties upon whom the 7
statement was served if, after service of his statement of data, he:

"(1) Determines to call a witness not listed on his statement
of valuation datsa;

"(2) Determines to have & witness called by him testify upon
direct examination during his case in chief to any data required to
be listed on the statement of valuation dats but which was not so
listed; or

"(3) Discovers any data reguired to be listed on his statement
of data but which was not so listed.

"{b) The notice required by subdivision {(a) of this section shall
include the information specified in Section 1246.2. However, the
notice need not be in writing where it is given during the trial on
the issue of valuation if the court is sgtisfied that 1t meets the
requirements of subdivision {a) of the section.”
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Ap noted by several members of the Commission, it is common practice to
orally advise an opponent of new materisl which ought to be disclosed; and
it is the purpose of this sectior 4o permit such practice to contimae under the
general supervision of the court. Accordingly, the staff recommends against
& regulirement that the data be in writing.
.Ano'bher point 1s raised by the District Attorney of Contra Costa
County (See BExhibit I, page II - 6b, items 3 and 4) as follows:

3. Experts other than appraisers. The basic theory is that
the condemnor must put before the court the necessary showing,
whether by certified copy of resolution alone, or with oral
testimony, the case for "necesslty”. The burden is then cast
upon the defendant to present his case in chief, followed by
the condemnor's presentation. In actual practice, unless

there 1s an entire taking, the preliminary presentation by

the condemnor includes engineering testimony and exhibite
concerning the plaintiff's proposed mamner of conmetruction the
improvement. C.C.P. 1248(2). At this point some reference to .
claimed peverance damage or "special benefit" is almost ivevitable.
The highest and best use of the remainder often depends upon
existing zoning, or reasonebly foreseeable changes in existing
zoning. Theee factors, in all probabllity, were considered by
the appraisers in reaching their opinions as to value. The
varicus engineers and planners are presumably experts, and
witnegses tegtifylng to "the smount of dsmage or benefit, if
any, to the larger parcel". The sanction proposed in C.C.P.
12L6.4 mey treate hardship unless the plaintiff'e "case in
chief" 1s considered to inciude both the preliminary testimony
concernirg the proposed improvement as well as the valuation
testimony produced after defendant has rested his case in chlef.

4, Court eppointed rte. Apsume that the court has appointed
an appraiser under either C.C.P. Sec. 1871 or C.C.P. Sec. 1266.2,
and elther plaintiff or defendants wish discovery of that expert's
veluetion data. Presumsbly the appointment will not be made
until exhaustion of pre-trial procedures disclioses that settle-
ment is impossible. (cf. Contrs Costa County Flood Combtrol
Digtrict v. Armstro 193 Cal. App. (24) 2 1l)). The
forth paragraph of C.C.P. Sec. 1871 makes the witness subject

to cross-examination; the proposed legislation mekes no pro~
viglon for service of notice except upon an adverse party,
leaving the perties without any methcd of lesrning of the
1ndependent expert's valuation data in sdvance of his testimony
at the trial,
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Section 1246.5. There are no specific comments or suggestions with

respect to thig section other than the State Bar Commlttee's proposed changes
to conform this seetion with the Committee's view of Section 1246.2, which
includes changing "witness” to "expert witness.”

Section 1246.6. There were no comments with respect to this section. In

connection with this section apd Section 12L6,5, however, the comment of the
Los Aﬁgeles County Counsel (Exhibit II, page II-12a et seq.) should be

noted. The County Counsel comments that the propoéed statute would exclude
evidence of & sale which occurred within 20 days of the date of trial.
However, it seems clear that Section 1246.6 (a) would permit the introduction
of evidence of a sale which cccurred between the time of the exchange and
the date of trial.

Section 1246.7. There were few comments with respect to this section.

The Attorney General suggests that the Commission's proposed statute ought to
be the exclusive discovery procedure for use in eminent domain proceedings, |
unless there is good cause shown for the use of sdditional discovery methods,
There is substantial support for this section from other sources, The staff
helieves that no éhﬁnge should be made In thisg section.

Section 1246,8, There were no specific comments with respect to this

section, It should be noted, however, that the State Bar Commlttee unanimously
approved adcption of this section and, in light of the fears expressed by some
of the commentators with respect to the possibility of using such information
gained through the exchange recommended by the Commission as evidence, the staff
recommends that no change be made in this section.

Section 1247b . Two specific comments were directed to this section.

First, the Department of Public Works cbjects to the 15-day requirement,
stating that the present 30-day period tied to the date of trisl presents no
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problems. In short, the department finds no reason for departing from the
present law with respect teo the preparation of maps.

On the other hand, the State Bar Committee suggests that there may he
frequent dispute with respect to whether there is a larger parcel, and if
so, what 1s the part remaining. As the Committee states,

So far as discovery is concerned, the important factor in this a
erea is information concerning the opponent's contentions. The
condemmee is in some respects in a better position to lknow

vhat the "larger" parcel is, Whether he is or not, he should
not be permitted to have full knowledge of the condemnor's view
of the subject and then, in the course of trial, present a
disparate position for which the condemnor is not prepared.

The Committee i1s unanimous: if the condemnee is given this
right of discovery and chooses to exercise it, the condemmor
should have a 1ike right. The drafting of this action is

not good. Again, the Committee chooses to leave the exactitudes
of that tagk with the Commission.

As the Commission will recall, Section 1247p is the present law.
The only change recommended by the Commission is (1) a conforming change
to refer to "an eminent domain proceeding” instead of "a condemnation
proceedirg”, and (2) to change the time for the preparation of a map from
30 days before trial to 15 days following the regquest.

Respectfully submitted,

Jon D. Smock
Assistant Counsel
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EXHIBIT I

Report of State Bar Committee on Condemnation Law and Procedure




REFCRT
OF STATE BAR COMMITTEE ON

PRETRIAL AND DISCOVERY

EMINENT DOMATN PROCEEDINGS

On October 26, 1961, the California Law Revision
Commission made a tentative recommendation relating to
Pretrial Conferences and Discovery in Eminent Domain Proceedings
The Northern Section and the Southern Sectior of the Committee
on Condemnation Law and Procedure had previously considered
these subjects. At a meeting of both sections of the
committes in Los Angeles on March 30, 1961, the Commissionts
recommendations of October 26, 1941, were studied.

The Committee's recommendations embrace: (1) the attached
re-draft of the Commissicn's Proposed Legislation and (2) the
section of this report entitled "Comments and Recommendations".
The "re-draft™ should not be considered a specific proposal
of legislation. The Committee?s concern is general objectives.
The organization and drafting of legislation designed tc
accomplish those objectives are best performed by the Commission.
The Yre-draft" is merely a convenient form of reporting the

Committee’s recommendations.

Comments and Recommendations

1. Pretrial Conferences. Pretrial conferences in

eminent domain actions have caused duplication of work and an
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increase in costs in an area already over-burdered with cos%s.
Commensurate benefits have not been realized. The need, if
any, for a pretrial conference will be minimized if the

Committee's recommendations respecting discovery are adcpted.

necommendat ions

Fretrial conferences should be held in eminent domain
proceedings only if requested by a party or at the direction
of the presiding Judge or Judge before whom the action will
be tried.

2. Discovery Proceedings. Cost factors balanced against

anticipated benefits discourage the use of discovery proceed-
ings in eminent dcmain actions. Discovery can be a weapon

as well as a ferret., It is the unusual case only where the
amount involved or the means or tempers of the litigants will
justify prudent counsel in initiating discovery. In the great
bulk of eminent domain acticns discovery proceedings
themselves provide an effective shield against discovery.
Accordingly, in the spirit of, and as a supplement to,
existing discovery means, eminent domain actions require a
simple, inexpensive method of exchanging information.
Primarily, the informaticn should be factual. Secondarily,
information concerning a litigant®s "“contention™ or "“pogition™
on a given issue will suffice; it will serve to alert an
opponent and enable him to prepare the subject. Thus, "highest

and best use™ is a matter of opinion; but it should be
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discoverable not for the valus of the opinion itself but
because it may expose a subsidiary issue which, if not solved
by agreement, will be free of surprise and adequately prepared.
On the other hand, thers is little merit in the exchange
of expert copinions concerning the ultimate issues of value
and damages. If the purpose is to induce settiement, the
opposite might well result, Invariably, condemnation cases
are prepared and ultimate opinions of value and damages are
arrived at within twenty or thirty days of trial. Per diem
costs compel cone to avoid "double preparation™. If an expert
must take a fixed position well in advance of trial there may
be a tendency, based on inadequate "dollar-saving" preparation,
to inflate an opinion for z condemnee and to deflate an cpinion
for a condemnor. Moreover, the dcllars and cents of a case
and, indirectly, the copposing views of value and damages are
exposed invariably by negotiation in advance of trial. Again,
opinions of value and damages are readily and honestly
changeable. They are dspendent nct only on time, circumstance
and the extent of knowledge and study but on the utterly
human tendency to magnify a fact at one moment and minimize it
at another. It seems unfair Tto bind a litigant btefcre trial
to the subjective judgments of an expert who at the time of
trial might honestly say "I now think the opinion T gave you
was wrong:; I can no ionger testify to it."™ That is not an

unusual experience among those in the eminent domain fileld.
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Generzl Hecomnerncations

1. In eminent domain actions a simple, inexpensive
method of exchanging information should be provided as a
supplement to existing discovery proceédings,

2., The procedures proposed by the Califocrnia Law
Revision Commission, October 26, 1941, are approved in
principle. However, the legislation proposes features which
might well abort rather than further the desired general
cbjective as stated in General Recommendaticons "i". The
Committeetls specifiic reactions are indicated in "Comments on

Re-draft™.

COMMENTS O RE-DRAFT

1246.1(a) The Commission propcsed that the "demand to
exchange valuation data®™ te served and filed "not later than
40 days pricr to the day set for trial”. Time limitations must
be carefully weighed;

(1} If we are to accomplish the general objective of
providing a simple, inexpensive method of exchanging informaticn,
"double preparation' must be aveided. Experts are employed
at substantial per diems. If at all possible the mechanics
should be suzh that the expert®s preparation for trial and
his assistance in preparing the exchange data will ceincide.

(2} It is not unusual for a case to be referred toc ccunsel
for trial as late as 30 days before trial. Procedures sheould

not necessarily be tailored toc that situation, but the
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inflexible should ve avoided.

The Committeets insertion of the phrase "or within 5 days
after notice of trial date, whichever is later" is not irtendesd
as a hard and fast recommendation. Its purpose is to alsrt
the Commission to a further consideration of mecharics.

1246,2(a) The Cormission's proposal reguires identifica-
tion information about valuatiorn experts and persons "upch
whose statements or opinions® the opinion of the expert:is
based in whole or in part.

(1L} The requirement of identification information should
not be confined to valuation experts. GSoil, water, construction,
petrolewn and other experts are employed in eminent domain
acuions. Fretrial kncwledge of the identity of each expert to
be called and the "subject matter" of his testimony will alert
sach litigant toc issues he must meet. In requiring a statement
of the "subject matter™ of expert testimony, the Committee dces
not propose to exact a detailed or summary statement of
testimony. A statement that the expert will testify in respect
to "value", "damages'", "soil conditions™, and the like is
intended.

(2} The Committee finds no value in requiring indentifica-
tion information about persons upon whose statements or opinions
ar opinion is based. Conceivably such a statement could be
lengthy; and considering the frailty of humans pressured by
trial preparation it might well be incomplete and inexact. It

can stimulate the overly-conscientious to needless detail in
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seeking out each such person; some might {find it rich in "make-
work" possibilities. For the usual case it seems inconsistent
with our general objective of providing a simpls, inexpernsive
method of exchanging information.

1246.2(b} The Commission proposed an exchange of
cpinions of "value"™ and "damages". The Committee rejects
this requirement. The rationale is set forth in Section 2
entitled "Discovery Proceedings".

1246.2{b} {2} The Commission propcsec an exchange of any

"infoermation® which would indicate a probable change of zoning.
Here again, detail is required and a desired end of simplicity
is impinged. A statement cof a party's cortention in respect

to a probable zcning change should suffice.

1246.2{b}(3) This is the Commissicn®*s proposal. It

was adopted by a bare majority. A1l of the dissidents
cbjected to the word "offers". UOns also chbjected to
"contracts™. A& suggestion that the phrase "market datal

be substituted for the words "offers, contracts, sales of
property, leases and other transactions” was rejescted. The
mincrity feared that desired legislatiorn might be defeated

at the legislative or executive ievel pecause, despite
Section 1246.8, the admissibility of cffers might be inferred
from the fact that the propcsed section specifically covers
"offers". The majority reasoned {1} opinions of value are
often based ir part on "offers", even though "offers'" are

not admissible and (2) if an opinion of value is based in part
on "offers" an cpponent should ve so informed beflore trial.
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1246.2{b1(4) The Commissior proposed the exchangs of

fad

"the cost of reprocduction or replacement of the property
less depreciation and chsclescence and the rate of zeprecia-
tion used". A substantial majority of the Committee favored
the elimination of this requirement. Ordinarily these
elements would be minor factors. In pecuiiar circumstances
where, for example, there would be no criterion for value

except reproduction costs cther discovery means can be used.

1246.2(b)(5) The Commission proposed that the state-

ment should include "gross and net inccme from the properiy,
its reasonable net rental value, 1its capitalized value and
the rate of capitalizetion used™. For the usual case such
information is not necessary. In the unusual case, other
discovery proceedings czan be uged. The Ccmmittee recommends
that the statement be confined tc informaticn essential in
all cases: actual gross income and actual expenses used in
arriving at net income.

1246.2(c) (1) (23 (3) (L) (5) This is the Commission®s

proposal. It is of course tied to controversial section

1246.2{b) (3). Two members felt that in any event the word

ol

*offers? should be stricken from this ssction. The substantiail

majority felt that if 1246.2(%) (3} is adopted, these sections
should not be changed.

1246.2(d) and 1246.3 These secticns proposed by the

Commission were rejected by all Committse members. Their

practicality is questicnable. If literally applied, they
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could beccme a source of harassmert. The dliscovery
cbjectives of these sections can be accomplished by other
discovery devices in the unusual case. In most cases the
sacticons are wholly inconsistent with the Committee's
desired general objectives.

1246.4, 12456.5, 1246.6 These sections are in accord

with the Zcmmission's proposals except that 1246.4{(a) (1)
and 1246.5(a) have been amended to reflect the Committeets
arendments of 1246.2.

1246.7 This is the Commissicn's proposal. A1l but
two of the Committee recommend it.

i2L6.8 This is the Ccmmission's proposal. The
Ccrmittee recommends it unanimousliy.

1247t The Commission's proposal requires the condemncr
upcr: demand of the condemnee to provide a map cf the "larger®
parcel when only part is taken. Whether there is a "larger"
parcel and if so what is the "part remaining" Is a source of
considerable dispute. So far as discovery is concerned the
important factor in this area is information concerning the
opponent¥s contentions. The condemnee 1s in some respects
in a better position tc know what the "larger" parcel is.
Whether he is or nct, he should not be pernitited to have
full knowledge of the ccrndemnorts view cf the subject and
then, ir the course of triszl, presert a disparate position
for wihich the condemnor is not prepared. The Committee is

unanimous: 1f the condemnee is given this rignt of discovery
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and chcoeses to exercise it, the condemnor should have a
like right. The drafting of the section is nct good.
Again, the Committee chcoses to leave the exactitudes
of that task with the Commission.

April 16, 1962,

Hespectfully submitted,

COMMITTEE CN CONDEMNATION
LAW AND PHCCEDURE

By

Chairman




L/o3/60
RE-LRAFT

(Cormittee on Condemnaticn Low and Procedure)

Ari act to amend and renumber Section 1246.1 of, to amend Section

sob7y 0 of, and to add Sections 12b46.1, 12h6.2, 12L6.3, 1246.L,

12k6.5 1246.6, 1246,7 and 1246.8 to, the Code of Civil Procedure,

relating t¢ eminent domain proceedings.

The people of the State of California do enact as follows:

SECTION 1. Section 1246.1 of the Code of Civil Procedure is

amended and renumbered to read:

[i2k6-2] 1246.9. Where there sre two or nore estates or divided
interests in property sought to be condemned, the plaintiff is entitled
to have the amount of the award for said property first determined as
betwzen plaintiff and all defendantes claiming any interest therein;
therzafter in the same proceeding the respective rights of such defendants
in and to the award shall be determined by the court, Jjury, or referee
and the award apportioned accordingly. The costs of determining the
aprortionment of the award shall be allowed tc the defendants ard taxed
against the plaintiff except that the costs of determining any issue
as to title between two or more defendants shall be borne by the defendants

in such proportion as the court may direct.

SEC. 2. Section 12b6,1 is added to the Code of Civil Procedure,

to read:
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12:6.1. {a) Any party to an eminent domain proceeding mey, not

later than 40 days prior {te-the-dasy-set-Ffar] trial, or within 5 days

after notice cf trial dale, whichever is later, serve upon any zdverse

party to the eminent domain proceeding and file a demand to exchange
[aluatien] data.

{(b) The demard shall:

{1) Describe the parcel of property upen which [waiuesien] the
data is scught to be exchenged, which descriplion may be made by reference
to the complaint.

(2) Include a statecment in substantially the following form:

"You a@re required to serve and file a statement of [valuwasier] data in
compliarce with Sections 1246.1 and 1246.2 of the Code of Civil Procedurs
not later than 20 days prior to the day set for trial and, subject to
Secticn 1246.6 of the Ccde of Civil Procedure, your failure to do so
wiil censtitute a waiver of the right to intrcduce on direct examination
in your case in chief any of the evidence required to be set forth in
your statement of [weilwesien] data.”

(c} Not later than £0 days prior to the day set for trial, the
party who served the demand and each party upon whom the demand was
served giall serve and file a statement of [veiussisn] dsta. The party
whoe served the demand shall serve his statement of [valzsiisa] data

upon 2acil party on whox the demand was served., Each party on whor a

sy

demand wns served shall serve his statement of [valsuaszsn] data upon

the party who served the dewand.

SEC. 3. Section 12k6.2 is added to the Code of Civil Frocedure,

to read:
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1246.2. The stetement of [velwetisnl data shall contain:

(2.} The name and business cr residence address of each person

u+
P

interded to be called as bzl an expert witness [by-tke-parbr-te-besbi
ts-his-gpinior-sf-the-value-of-the-property-desariked-in-the-demaRsd
s¥-as-tg-the-assunt-af-the-darage-er-berefisc-2f-any;-5Se-bhe-targer-perFsel
£rer-which-susk-preperty-is-bakeh-ard-the-rape-ard-bdsiness-sr-residerce

addrggg-of-vack-pergon-Kper-vaepe-otatsrent-aer-esinicp-taa-upin-sn~-is

kaged-in-whole-e¥-ia-part-] and the sub Jject matter of hls expert

testimony.

[Gb%—-?he-eﬁiﬂée of -ageh-wiiness-1isted-as-resuived-tn-suedivisien

1
1
<]

1
ot
-
t1]

1

)

{z)-of-this-seceticn-as-ts-the-value-cf-Sac-preperby-deseriked

will-zeerua-to-ske-larger-pareel-£fren-whisk-sueh-propersy-i5-taken-and |

[Tlhe following data to the extent that the opinicon of a valuation expert

is vased in whele or in part thereon:

{1} The highest and best use of the property.

(2) The applicatle zcning and the party's contention concerning

[err-infermebicn-indisabing ] a probable change thereof.
(3) A list of the offers, contracts, sales of property, leases
end other transactions supporting the opinion.

(%) The gross income from the property, and actusl sxpenses used

in arriving at net income [eest-ef-resredueticn-er-replaccrerbt-sf-the

Breperty-teges-depreeintion-nad-sbsolesecnee-and-the-rase-cf-depresiatien

used ],
[£5)--The-gress-ard-res-inecme -£rea-the ~preperty s -i5-¥easanakie
ast-reptat-values-iba-eapibeliszed-value-snd-the-rats-of -eapisaltizasish---

deedx |

I-12



(¢) With respect to each offer, contract, sale, lease or cther
transaction listed under subdivision (b} of this section:

(1) The names and business or residence addresses, if known, of
the parties to the transaction,

(2} The locaticn of the property.

(3) The date of the transaction,

(4) If recorded, the date of recording and the volume and page
where recorded.

{(5) The consideration and other terms and circumstznces of the
transaction. The statement in lieu of stating the terms contained in
any contract, lease or other document may, if such document is available
for inspection by the adverse party, state the place where and the times
when it is available for inspecticn.

{£4)--A-list-sf-the-naps;-plansy-docunents;-phetagraphs;-sckicn
pleturesy-roekey~acecuntsy ~medels; -ckjects-and-obher-tanaible-tkings-upon-
whigh-the-opinicn-ef-any-persen-intended-ts-be-eatief-as-a-vwitness-by-tke
parby-is-baged-in-whsle-ry-ir-parts-er-vhaish-ip-sabented-te-be-iatreduced
as-evidenge-in-corReetign-vith;-s¥-te-be-uped-te-explain, -elarify-or
sHppsereni;-~-the-tessimsny-of-gar-sersen-satended-ts-be-ealied-as-a-witness
by-the-party:--The-staterent- aipe~shatl-indieate-the-place-vhere-each
tg-lseated--pRédy-if-knevpy-the-tizos-wher-it-igs-available-foer-inspestien

br-the-adverse-parsyy )

[E8C+-Le--Seetien-2046-3-45-added-t6-the-Cede-af-Givil-Progedures

[22L6:3+--If-a-parsy-requived-to-se¥rve-a-siatenent~sf-valvatisn

égss-kas-LtR-kzs-pogsesBicnr -euEtedr-eF-eeRtrel~aay -properiy~e¥-sengt ki~
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thinp-rogquircd-to-be-1isghed-in-hig-statement-of -vaingtion-datay -ho-ahats

make-it-available-at-reassrakble-tines-fs¥-inspeetish-and-eepying-ex

i3]
a7
L8]
i+
1))
ch
:_Ié
hrt
ity
1
s
(313
]
i
a7
Sh
]
[U1]
e

-sr~behalf-sf-the-party-ag-vacs-the-shatement-is

SEC. 5. Section 12b6.4 is added to the Code of Civil Procedure,

to read:

Eﬁé.h. (a) & party who has served and filed a stotenment of [vedurticnd
data shall diligently give nctice to the parties upon whem the statement
was served if, after service of his statement of {vaiuvatisr] data, he:

(1) Determines to call = wiiness not listed cn his statement of

[#alusticn] data [fer-ike-purpeosc-cf-having-susk-vwitness-testifr-te-kis

spiricr~-of-ske.value-ef-the-proparty-dcseribed-ia-the-demand-ex-the

h

amgdat~-af-the-damage-or-berofit, -if-anyrr-ts-the-larger-pafsel -frem-

whick-sush-properiy-ig-takaR|;

(2) Determines tc have a witness called by hin testify on direct
examination during his case in chief tc¢ any data requirsd to be listed
on the statement of {+sluatisa] data but which was not sc listed; or

{3) Discovers any [walusiiea] data required to be listed on his
statement of [#siustiea] data but which was not so listed.

(t) Tihe notice required by subdivisicn (a) of this Section shall

include the information specified in Section 1246.2, but it is not

required to be in writing.

SEC. 6. Section 12L48.5 is added to the Code of Civil Prccedure,

to read:

12h6.5,  lxcept as provided in Section 1246.k, if 2 demand o
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exchange [veluwasisa] data and one or more statements of [valsasiss)
dat are served and filed pursuant to Secticn 1246.1:

(2} Fo party required to serve and file z statement of [+sluazisnl

ey-bepafit -if.apy;-ke-the-lovger-uaoresi-fren-vhish-suek-srapersy-is-takan
unless the name and address of such witness [aws] ig listed on the sbatement
of the party whe calls the witness.

(t) HNo witness called by any party reguired to serve apd file a
statement of [valuvasism] data wey testify on direct exsmination during
the case in chief of the party who called him to any data reguired to be
Yisted on a statement of [welmsiies] dats unlesg such dats is listed on
the statement of [valwstien] data of the party who calls the witness. sxcept
that testimony that is nerely an explanation cr elaborztion of data so

listed is not inadmissible under this section.

3EC. 7. Section 1246.6 is added %o the Code of Civil Procedure, to

1246.6. The court may, upon such terms as may be just, permit
a party to call a witness or intrcduce on direct examination in his
case in chief evidence required 4o be tut not listed in such party's
statement of [valwatien] data if the court finds that such party has made
a good faith effort to comply witih Sections 124€.1 to 1246.3, inclusive,
that he has complied with Section 12k6.L, and that, by the date of

the service of his statement of [walueiisn] data, he:
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(a) Would not in the exercise of reascnable diligence have determined
to call such witness or discovered or listed such evidence; or
(b) Failed tc determine tc call such witness or to discover or list

gsuch evidence through mistake, inadvertence, surorise or excusable neglect.

SEC. 8. Secticn 12L8.7 is added to the Code of Civil Procedure,

to read:

1246.7. The prccedure provided in Sections 1246.1 to 1246.5,
inclusive, dces not prevent the use of other discovery procedurcs in

eminent domain proceedings.

SEC. 9. DSection 1246.8 is added to the Code of Civil Procedure,

to read:

12h6.8. Hothing in Sections 1246.1 to 12L6.7T, inciusive, makes
admissitle any matter that is not ctherwise admissible as evidence in

eminent domain proceedings.

SEC. 10. B3Section 1247Tb of the Cede of Civil Procedure is amended

to read:

1247b. VWhenever in [s-eendemuatien] an eminent domain proceeding

only a portion of a LARGER parcel of property is scught toc be taken THE
Fa

CONDEMNCR, {aBd-ugsal, [the plaintiff,] within 15 days after a request

of a CONDEMREE [defendant! to the [plaintiff]} CONDEMNOR [=ade-ab-iesss
30-3ays-prier-te-the-time-ef-brialy-the-plaintiff] snall prepare a map
showing the boundaries of the [entire] LARGER parcel, indicating thereon
the part to be taken, the part remaining, znd shall serve an exact copy

of such map on the [defendant] CONDEMNEZ or his attorney [as-iesst-Fifiseen
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15)-.2a

P

Sg-prie¥-bs-tRo-Sins-sf-txigz |, IF THE CORDEMRED IXTRCISES THZ

FORFGOING RIGHY, THr CONDEMWNCR SHALL BAVE THe SAME RIGHT OF DISCCVIRY

AS TO THE CONDEMIEE'S CONTENTION BY MAKING & BIMILAR WRITTIEN REQUEST.

Note: DMaterial is underlired and in strikeout on the basis of the
existing ccde section. Changes rade ir Commisgicon's draft are shown by
capital letters for new material addsd by State Bar Committee and

brackets (but nc strikeocut) for materizl deleted by the Stace Bar Conmitlac,

=4
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Memo, No. 72(1962)

COUNTY OF SAN MATEOQ
Keith C, Sorenson; District Attorney
Redwood City, Calif.

October 10, 1962

California Law Revision Commission
School of Law -
Stanford University, California

Re: Pre-Trial Conferences and Discovery in
Eminent Domain Proceedings

Gentlemen:

This office has reviewed your Commissiont's tentative recommenda-
tions and proposed legislation with reference to the exchange of
valuation data to be used in eminent domain actions prior to
trial.

We feel that legislation defining the rights of all parties in
eminent domain actions to obtain such valuation data from adverse
parties and the manner in which such valuation data can be
obtained is preferable to the determination of such matters by
the courts on a case-to-case basis.

We therefore wish to indicate our approval of the adoption of the
proposed legislation in the manner proposed by your Commission.

Very truly yours,

KEITH C. SORENSON,
District Attorney

By /s/ JAMES M, PARMELEE
James M. Parmelee, Deputy

JMP/rt
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Memo T2(1962)
CCUNTY OF SAN DIEGO
office of

COURTY COUNSEL
302 Civie Center
San Diego 1, California

October 9, 1962

California Law Revision Division
School of Law

Ctanford Undiversity

Palo Alto, Californis

Attention: Mr. Jobn H. DeMoully
Executive Secretary

Gentlemen:

Re: Tentative Recommendation and Proposed Legislation
Relating to Pre-Trial and Discovery in Eminent
Damain Proceedings

Discovery rules should be applied ir the same manner in a condemnaticn
action as in other actions and proceedings. We previously expressed our
agreement with the Commissior in this regpect. Naturslly, with this aim in
mind, we feel that there should be nc special legislation with respect to
ddscovery in condemnation or eminent domain proceedings. There is no useful
purpose in cluttering up and confusing discovery proceedings by enacting spoei=l
legislation for various fields of law; the same rules regarding the
discovery of experts should apply with equal force in personal injury, contro-i,
and condemnetion actions.

It is similarly our feeling that in view of the recent indications that
both pre-trial and discovery are going to be reconsidered by the Legislature
with respect to all civil actiong, that any comments at this time would be
premature with regard to condemnation specifically.

It is evident that although there are stetlstical justifications for
pre~trial proceedings by the Judicial Couneil studies, thaet there is a
general feeling that said conferences are ineffective and very time consuming
in most civil actlons, It would eppear to the undersigned that effective Pre-
trial of all civil cases including condemnation cases would be accomplished
by having the Pre-trisl irmediately preceding the actual trisl in the ,
department where the case will be tried. This is particularly true in view
of the reluctance of most Pre-trisl judges to "invade the province of the
trial judge™ in ruling on guestions of law, sc that ss & practicel result ary
matters thet could be successfully determined at Pre-irial are deferred to

Il-3a




the discretion and judgment of the trial department; for example, such matters
as what constitutes the entire parcel.

It is our understanding from a review of discovery statutes, both in
Federal jurisdictions and California, that necessary amendments to the
discovery rules should be made to provide for the protection of the work
product of an attorney regardless of its technical compliance of the privilege
rule. We submit, however, that the proposed amendments to discovery in
condemnation actions as set forth in Section 1246.1 et seq. of the Code of
Civil Procedure contained in the tentative recommendation and proposed legis-
lation dated October 26, 1961, is an attempt to completely abrogate the work-
product rule in condemnation actions alcne. That this is not a desirable
result can be seen from analysis of the intended purpose of discovery. It
is, of course, to disclose facts in the hands of one party so that the other
party can sdequately prepare. Then the basic question is, what facts necessary
to the preparation of a law sult are in the hands of one party and not
aveilable to his adversaxry. Such an inguiry in condemnation actions would
disclose that all the factusl information in the hands of the experi employed
by one party would be equally available to the other party or his expert.

For example, sales information cr market date 1z available in the office of
the county recorder. The county recorder usually keeps duplicate records

go that they would be avgilable in the event the opriginals were destroyed

and title companies ordinarily have the same Informstion available. The

other party, by reasonable industry and diligence, msy cbtain from readily
available sources all of the factual data required without rescrt to discovery
proceedings.

The other factusl informestion that such an expert may have assembled such
as the existence, deseription, custedy or leocation of any maps, plang or
pictures of the property would be egqually availeble to the other side provided
reasonable diligence and industry were employed. One possible excrption woul”
be in the case of photographs taken by a governmentel agency in a case where
immediate possession could be obtained and the improvement was instituted
before the property owner or his agents could take photographs showing the
condition of the property on the date of valuation.

It would alzo appear that all of the other items enumerated under
legislation &s proposel, such as the highest and best use of the property,
the value of the land and the cost of reproduction or replacement of the
improvement thereon less depreclation, the capitalization of the income from
the property, his qualifications to express an opinion of the value of the
property, are matters of opinion and not properly discoverable.

The Federal decisions have consistently held that the opinions and reasons
of an expert hired by one party are not discoverable based on & rule of
unfairness, i.e., Federa) cases under Federal discovery statutes take the
position thet it is "unfair" for one party to be aggressive and perspicaciov<
enough to hire an expert and then have the other party participate in the
results without any effort. This reasoning would be particularly applicable
in condemnation actions where the only issue that is sericusly contested is
the value of the property and the extent of damages, if any. Such velue and
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damages are established by expert testimony. Therefore, qualified experts being
the chief witnesses in any condemnstion action could obtain factual information
which is equally available to both sides. By reason of thelr professicnal
knowledge, experience, and investigation, said experts could then evaluate

the informetion and render an expert opinion of value to the party who has

paid for the services.

In Pederal practice a recognized exception to the rule of unfairness is
applied when the subject matter is no longer available to one party. Therefore,
if an expert has been hired for the purpose of examining & given item, which
item has since become unavailable or materially altered, it would be proper
to discover the facts disclosed by such examination; however, the discovering
party would still have the burden of hiring his owm expert to evaluate {the
factual information discovered and to make the necessary conclusions. See b
Moore Federal Practice, Pages 1157-1158, Section 26.24 where the following
comment 1s made:

"The court should not ordinarily permit one party to
examine an expert engaged by the adverse party, or to
inspect reports prepared by such expert, in the absence
of s showing that the factes or the information sought
are necessary for the moving paxty's preparation for
trial snd cannot be cbtained by the moving party's
independent investigation or reseasrch.”

In Hickey v. United States (E. D. Pam. 1952} 17 Fed. Rules Serv. 33.351,
Case 1, Judge Caney in a case where the landowner propounded interrogator’e<
to the government seeking the government's appraisal reports, held that:

"Here no fact is the subject of ascertainment but on

the contrary the information here sought is the expert

opinion of witnesses trained in the sales of real estate

hired by the defendant to fix a wvalue and presumably to

testify for them at the trial of the case. While it is

true thet In many civil cases . . . it is requisite for the
adversary to help a litigant on the other side of a case in the
developriant of his side of the case; it always has to do with the
fects as observed by wiltnescas to an occurrence or to a transaction
and is not applicable to meSters of ezpert testimony."

The proposed legisletion, rather than heving the effect of encouraging
settlenents in condemnation actions, undoubtedly would result in sharp practices
and "expert shopping'. It is submitted that the above statement is correct
for the reason that if discovery of the entire appraisel report were allowed,
the property owner, whom experience has shown, always feels that he has not
received “just compensation", would be encouraged to find an eppraiser who
would provide a higher figure because opinions are made by humans and are
subject to human freilities and experts are available who would come up with
higher figures. The effect of such discovery in practice would be to educs*-
the landowmer and his attorney to such a degree that he could find witnesses
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with higher figures. Furthermore, the proposed legislation would permit
the moving perty's appraiser to make an appraissl report wherein almost all
of the work was done by the cther party's expert.

In conclusion it is felt that the discovery rules should be amended for
all civil proceedings so that the protection of the Holm and Carroll decisions
under the privilege rule could be more narrowly defined and that the work-
product rule be recognized in Californie with its exception that work-product
is discoverable upon an adequate showing of good cause.

As stated by the Supreme Court of the United States in Hickman v. Taylor,
329 U.3. 495 at 510-511, when spesking of the work-product of the lawyer:

"Were such materials open to cpposing counsel on mere
demand much of vhat is now put down in writing would
remain unwritten. An attorney's thoughts heretofore
inviolate would not be his own. Inefficiency, unfairness
and sharp practice would inevitsbly develop in the
giving of legal advice and in the preparation of cases
for trial. The effect on the legal profession would be
demoralizing and the interest of the clients and the
cause of justice would be poorly served."

HWe respectfully request that i1f the Commission dcves not agree with the
views herein set forth it expressly make note thereof in ites report.

Very truly yours,
BERTRAM MeLEES, JR., County Counsel

By 8/
DAVID B. WAIKER, Deputy

DEW:k
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Memo. No. 72(1962)

STATE OF CALIFORNIA
OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF JUSTICE
State Building, Los Angeles 12

October 8, 1962

California Law Revision Commission
Qffice of Commission and Staff
School of Law :

Stanford University, California

RE: Tentative Recommendation re Condemnation

Gentlemen:

This is in reply to your letter of August 14, 1962,
asking us for our views on your proposed statute relating to
discovery in condemnation cases.

As disclosed by your letter, the Supreme Court in the
recent cases of People ex rel. Dept. of Public Works v. Donovan,
57 A.C. 374 {1962}; Oceanside Union School Dist. v. Superior
Court, 58 A.C. 182 (1962]; San Diego Professional Assn. v.
Superior Court, 58 A.C. 197 (1962], has clearly indicated that
not only is the expert real estate appraisert's factual inform.
tion and opinion discoverable, and that the same is true of his
report, although delivered to the condemnor's attorney for use
in preparing for the condemnation trial., The rationale of these
decisions caused considerable concern to a substantial number
of the bar culminating in a recommendation by the Committee on
Administration of Justice of the State Bar to the Board of
Governors of the State Bar+hat Section 2016(b) of the Code of
Civil Procedure be amended as follows:

"C,C.P. 2016{b} -- Delete the last sentence
and substitute:?

"Notwithstanding the scope of discovery
hereinabove set forth, it is the policy of this
state {i) to preserve the rights of parties and
their attorneys to prepare cases for trial with
that degree of privacy necessary to encourage
them to prepare their cases thoroughly and to
investigate not only the favorable but the un-
favorable aspects of such cases and (ii) to so
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Calif. Law Revision Comm., 2. October 8, 1962

limit discovery that one party or his attorney

may not take undue advantage of this adversary's
industry or efforts. Accordingly, the following
shall not be discoverable uniess the court
determines that denial of discovery will unfairly
prejudice the party seeking discovery in preparing
his c¢laim or defense or will result in an injustice:

{1) The work product of an attorney and

(2) Except as provided in Section 2032,
any opinion or report of an expert prepared for
or in anticipation of litigation and any writing
or thing created by or for a party or his agent
in preparation for or in anticipation of litiga-
tion. Provided always that any writing that
reflects-an attorney's mental impression, ¢on-
clusions, opinions or legal theories shall not
be discoverable under any circumstances."

{37 State Bar Journal, pages 586-587,)

Should the Board of Governcrs adopt the recommenda-
tion of this Committee, then this proposed amendment will
probably be submitted to the 1963 session of the Legislature.
If this proposed amendment is enacted into law, then with
respect to condemnation cases, an appraiser®s opinion wouwld
be confidential, absent special circumstances. The only dis-
coverable items would appear to be his "comparable sales™ and
perhaps certain factual aspects of his investigation. It seems
to us that confining discovery to matters of fact-rather than
opinicn fulfills the purposes of discovery without imposing an
unreasonable burden on the parties.

In the event the proposed amendment or some similar
amendment modifying the holding of the foregoing cases is not
added to the Discovery Act, then we are in faver of your pro-
posed legislation with the following suggested changes:

1. Section 1246.2(a) provides in part that:

", + + The name and business or residence address of
each person upon whose statements or opinion the
opinion is based in whole or in part."

As you know, in the course of even a relatively
simple appraisal assignment the appraiser contacts many persons
such as governmental officials, real estate brokers and salesmen,
contractors, engineers and land speculators. Depending on the
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case some of these interviews are merely routine while others

are of paramount importance. However, under the quoted portion
of this section all parties interviewed apparently must be
listed, because each such interview probably plays some minuscule
"part" in the formation of the valuation opinion. We believe
only the names of those persons who furnish information of
substantial importance need be listed. Therefore, before the
word "part" we suggest the insertion of the word "“substantial.

2. Section 1246.2(»}(2) provides that:
"The applicable zoning and any information

indicating a probable change thereof.®™ (Emphasis
added. ]

We believe that the terminclogy "any information
indicating a probable change thereof* is wvague and compiiance
therewith would be unnecessarily burdensome, In the course
of any investigation of the reasonable probability of a zoning
change a tremendous amount of information is assembled from
many sources, such as myriad city officials, files of other
zoning cases, informed persons who have been involved in similev
problems and interested persons in the area of the subject
property. We do not believe that each side should be put to
the time-consuming and difficult task of reducing to writing
all the data collected in the course of its investigation on
this matfer, any more than each side is required to set forth
in detail "any information" relating to the selection of the
hi%hest and best use of the property. (See: Section 1246.2(b}
(1}.) Rather, as in the case of highest and best use, all thdl
should be required is the ultimate determination, i.e., the
opinion of the wvaluation expert as to whether-there is a
reasonable probability of a zoning change and, if so, to what
zZone.

3. For similar reasons we believe the words "and
circumstances® in Section 1246.2{(c}(5) should be eliminated.
This section states that:

"The consideration and other terms and
circumstances of the transaction. The state-
ment in lieu of stating the terms contained in
any contract, lease or other document may, if
such document is available for inspection by the
adverse party, state the place where and the times
when it is available for inspection.® (Emphasis
added. }
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No more should be needed for each sale than the
items required by sub-Sections {c¢)(1l) to (c}{4) (parties,
location, date, recording), the consideration and the terms.

In this regard it should be noted that in past condemnation
cases some courts have ordered an exchange of comparable sale-
data, consisting generally of the parties to the transaction,
description, date, recording terms and consideration. To the
best of our recogllection, insofar as our cases are concerned
no court has crdered an exchange of the "circumstances" sur-
rounding each sale and nc party has requested such information.

e Section 1246.7, in effect, provides that this
proposed discovery procedure does not prevent the utiligzation
of any of the existing discovery methods. We submit that the
information required to be disclosed by this proposed statute
in the vast majority of cases will fairly and fully inform
each side of the position of the other on all essential facts
of the case. Consequently, we can see no reasonable basis for
additional discovery. Thus, absent special circumstances, we
believe that this proposed statute should be the exclusive
method of discovery in condemnation cases. To cover those fer
instances where additiocnal discovery is justified with res - -
to witnesses, such as the owner, nonparty lay witnesses or of...
expert witnesses, this section may be amend:1 to provide that
upon a showing of good cause additional discovery may be h d
provided that in no case shall ¢y further information from th .
expert valuation witness be discovercble.

Thank you for having afforded us an opportunity to
express our views on this proposed statute.

Very truly yours,
STANLEY MOSK, Attorney General
’s/ Howard S. Goldin
HCVARD S. GOLDIN

Assistant Attorney General
HSG:mu
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Department of Law

James P. 0'Drain CITY OF RICHMOND
City Attorney Celifornia

September 20, 1962

Celifornis Law Revision Commission
School of Law

Stanford University

Stanford, California

Gentlemen;

This office has reviewed the Commission's recommendation and proposed
legislation relating to pre-trial conferences and discovery in eminent domain
proceedings. We believe that the recommended changes are steps in the right
direction; not only will it force both parties to prepare their cases earlier
but will also facilitate possible setilement.

e also recommend that there be urged an amendment to the pre-trial rules
to permit the holding of pre-trial conferences in eminent domain cases after
the exchange of information suggested by your recomsendations,

Yours very truly,

8/

James P. O'Drain
City Attorney

JPOTD: MH-2

cc: City Manager
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Office of Pistrict Attorney

CONTRA COSTA COUNTY
Hall of Records, Room 512
Martinez, California

September 20, 1962

California Law Revision Commission
School of Lew

Stanford University

Stanford, Californis

Attention: Jobn H, DeMowlly
Executive Secretary

Re: Pre-Trial Conferences and IMscovery ino Eminent Domsin Proceedings
Gentlemen:

This office has the following comments to meke in response to your letter of
transmittal of August 14, 1962.

1. Discovery without exchange of data. Proposed C.C.P. Sections 1246.1 and
1246.2 commendably provide for a demand for exchange of significant data. The
proposed C.C.P. Section 1246.7 preserves other discovery procedures. COceanside
Union School Dist. v. Superior Court, (July 1962) 58 Adv. Cal. 182, st pages
154-5, points up the problem faced by the plaintiff condemnor when the defendai.
lendowner has no appraiser's reports, and wishes, through discovery procedures,
to see the appraisals secured by the condemnor. This he may do, even though he
is not prepared %o exchange valuation data. Presumably the trial court has a
discretionary function to perform if the discovery procedures are initiated by
the defendant, but the Oceanside case does not mske it clear what guides the
trial court iz to follow in exercising its dlscretion.

The rule that the defendant has the burden of proof on the issue of just
compensation seeme to have been overlooked entirely.

2. Trigl date. The workinge of the pre-trial system in Contra Costa County are
presently that the Master Calendar Clerk suggests and the pre-trial judge sets
eminent domsgin caseg for trial along with other types of cases. The statutor)
preference in C.C.P, 1264, and the possibility of a motion to advance the case
on the triel calendar sre presently adequate, even vhen the condemnor esnnot
take immediate possession under Cal. Comst. Art.I, Sec. 1k.
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Lz jreposed change would require the court to set aside an unknowm numiber of
T»ial dates for eminent domain matters which might or might not be ready to g
"o %rial. The suggested change seems to give little weight to the appraiser's
cin calendar of work. Competent appraisers usually have as much or more w vk
in process than can be handled carefully.

3. Ixperte other <“han appraisers. The basic theory is that the condemnor musi
T it before the court the necessary showing, whether by certified ceopy of
ragolution alone, or with oral testimony, the case for "necessity”. The burden
1= tken cast upon the defendant to present his case in chilef, followed by the
condemor's presentation., In actual practiece, unless there is an entire takirg,
Tre preliminary presentation by the condemnor includes engineering testimony en
e:nibits concerning the plaintiff's proposed manner of constructing the immeoi»-
C.0.P. 1248(2). A%t this point some reference to claimed severance damage or

“upecial benefit” is almost inevitable. The highest and best use of the remainds.

G ben depends upon existing zoning, or reasonably foreseeable changes in
existing zoning. These factors, in all probability, were considered by the
aap?aisers in resching their opinions as fto velue. The various engineers and
planners are presumebly experts, and witnesses testifying to "the amount of
damage or benefit, if any, to the larger parcel”. The sanction proposed in
C.C.P. 1246.4 may create hardship unless the plaintiff's "case in chief" is
ecnsidered to include both the preliminary testimony concerning the propored
improvement as well as the veluation btestimony produced after defendawt har
rasted his case in chief,

L, Cours_appointed experts. Assume that the court has appointed an anprrl"'
v Zor either C.C.P. Bec. 1871 or C.C.P. Sec. 1295.2, and either plai: tﬂff
*~Tendants wish discovery of thet expert's valuation data. FPresumably ths
¢rpointren’ will not b made until exhaustion of pre-trial procedures 4is c o,
L at sevtlement is impossible, (cf Contra Coste County Flood Control Dix'--ir:
v. Ar. trong, 193 Cal. App. (24) 206 (1S61)). The fourth paragrepi of C.o. ‘=—‘_,
Soo. (571 makes the witness subject to cross-examinstion; the proposec i g !
1-kes no provision for service of notice except upon an adverse party, ool
the parties without any method of learning of the independent experc's
velugiion data in advance of his testimony at the trial,

Yours very truly,

s/

John A. Nejedly
Digtrict Attorney

o CTH imm
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0ffice of District Attorney
CONTRA CO8TA COURTY
Hall of Records, Room 512
P.0. Box 670
Martinez, Califormia

Jamary 15, 1962

Californie lawv Revision Commission
8chool of Lew
Stanford, Californis

Attention: Mr. John H. Dedoully
- Gentlemen:

We have reviewed the proposal on "Pretrial Conferences snd Discovery
in Eminent Domain Proceedings”.

Itmchprocedxxuisilplmteditnhmlm-:rlt in more settlaments,
after some experience under the system. s we are not convinced

that trials will be shortensd as the is will be spparent and it
i3 believed more dstailed crops-axsminat will result and additional
remmmamuvmumm

It is imperative that the disoovery procs be instituted prior to
pre-trial if it is t0 have any value. rally the condemming
agency has completed the sppraisal process considerably in advance of
pre-trial, but ir meny cases condemmees t until the last possible
moment. This procedure will require | prompt determination of
factual data and should enccurage earlier settlement discussions.

Please provide this office with a copy o:l‘; your final recommendations.
?dry truly yours,
thn A. Rejodly
District Attorney
By:
John B. Clausen

Assistant
JBC:dq




Memo. No. 72(1962)

BOOTH, MITCHEL, STRANGE & WILLIAN
Attorneys at Law
458 South Spring Street
‘Los Angeles 13, California

August 29, 1962

Mr. John H. DeMoully

Executive Secretary

California Law Rev151on Commission
School of Law

Stanford University, California

Dear Mr. DeMoully:

Mr, Milford Springer, General Counsel of Southern Counties

Gas Company, has transmitted to me the Law Revision Commissionts
proposals for new discovery rules in ¢ondemnation actions and
has asked me to give my opinion,

I am not one who subscribes to the premise that the new dlscer..
rules are valuable in the expedition or improvement of civil
litigation. Certainly such things as depositions and medical
examinations are necessary in damage actions, but the same
necessities don't apply to eminent domain proceedings, particu~
larly if you require an exchange of appraisals. It must be
remembered that the new discovery rules are time consuming and
therefore costly. It takes a wealthy client to litigate under
the new rules. A poor man is lost, because once he has filed
or has been filed against, he 1s subjected to never ending
demands on his time and that of his lawyer. As one appellate
judge said, "It is a nuisance".

However, if we have to accept the premise, I will add a thought
or two to the purpose of the study, namely, the early discovery
of your adversary?s appraisals and proof. For years 1 have
followed the tactics of disclosing my appraiser'!s opinion at

some stage of the negotiations, and I have usually been able to
find out what wvaluation my opponent expects toc present. In fact,
practically all branches of government make you an offer close
to their valuation. So there are no surprises at trial, and
pre-trigls, interrogatories, inspections, etc. are not going

to improve very much on the give and take of negotiations.
However, I find no cbjection to exchanging appraisers! “opinions",

A distinection has to be made, howsver. A professional opini.
of course, is based largely on comparable sales. It seems to me
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that it is taking unfair advantage to¢ examine your adversary’s
comparable sales. This information requires much digging and
the tapping of sources, and again costs money. To require you
to give all of your appraiser’s information to the other side
just might result in giving him a free ride at your expense.
In brief, I would like to see the rule limited to exchange of
conclusions, not to include all the comparable sales and other
data on which they are based.

Now for one or two particulars, your proposed C.C.P.1246 (c)
would require service of all valuation data on your adversary

20 days before trial., Ordinarily all discovery must be completed
before pre~trial.- Otherwise the pre-trial is almost useless.

- For another point, I think your proposed C.C.P.1246.2 needlessly
lists too many specifics and would become an onerous burden.

If such information is available at all, any professional
appraiser would include it in his report, Once you have

required an exchange of appraissls, you have just about concluded
discovery. Then you would either negotiate a settlement or go

to trial.

I have one further and I think realistic cbjection to your
proposed new rules in condemnation. Obviously, most cases are
settled. The negotiations freguently continue to the day of
trial, certainly the last week. This office certainly settles
what it can. Clients prefer it that way. Your proposed rules
would require complete preparation and disclosure of all witr~~
and information well before trigl, if not pre-trial, as yow-
menorandum suggests, against the penalty of not being able to
use the witnesses or data. It is impractical to prepare your
case, your client, and your appraisers that far in advance of
actual trial. Moreover, while you are still in negotiations
your client does not want to go to that expense.

In conclusion, I must add that I appreciate the efforts and objec
tives of the Law Revision Commission. We litigation lawyers are
as eager as anyone, including the judges, to expedite disposi-
tion of differences. At the same time, we must protect our
clients from the overwhelming burden imposed by litigation. It
seems to me that the proposed rules would compound that burden.

Yours truly,
/s/ Bates Booth (smw)
BB: smw, BATES BOOTH
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Uriice of tiae
COUNTY CCUNSEL COF MARIN CCUNTY
1005 A Street
San Rafael, California

fugust 28, 1962

California Iaw Revision Commisgion

School of Law
Stanford University, (alifornia

Attention: John H. Deboully

Re: Discovery Procedures - Eminent
Domain Actions,

Gentlemen:

Therk you for the draft of the tentative recommendations
prepared by the California Iaw Revislon Commission in comnection
with the above noted matter.

In light of the recent decisions noted in your letter of
August 1k, 1962, it would appear that the recommendations are in
order and should be the subject of limited comment and/or eriticism.

Yours very truly,

8/E. WARREN McGUIRE
E. WARREN McGUIRE
County Coumsel

FWM:t1s
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Chambers of
THE SUPERIUR CCUBT

Los Angeles 12, Californisa
Philbrick MeCoy, Judge

April b4, 1962

Mr. John B, DeMoully

California Lew Revision Commission
School of Law

Stanford University, California

Dear Mr. DeMoully:

Thank you very much for your note of the 17th and
the coples of the tentative recommendation of the Commission
relating to pretrial conferences and discovery in eminent
domein proceedings.

I have read the tentative recommendation and the
proposed code sections with interest and feel that you
are definitely on the right track. I assume that you
have now resd the decisiocn of the Supreme Court in
People ex rel. Department of Public Works v. Donovan,
57 A.C. 374. This adde substentisl support to the views
expressed by the Commission in its tentative recommendation.

I will greatly appreciate your keeping me posted
as to the progress of this matter.

Sincerely yours,

g/ Philbrick McCoy

ML wvm
cec: Honorsble Melnbyre Paries

I1-10




FLOYD C. DODSON
Attorney at Law
Suite 310 Graneds Building

Santza Barbare, California

January 18, 1962

California Law Revision Commission
School of Law
Stanford University, California

Attention: John H. DeMoully, Executive Secretary
Gentlemen:

I wae pleased to receive your letter of Octcber 31, 1961,
with the enclosure setting forth the teptative recomendetions of
the Commission relating to pre-trial conference apd discovery in
eninent domein proceedings.

I had hoped tc find the time fo write a detailed memorandum
concerning my view of the proposed legislation but the press of
other affairs have made that impcssible., However, please be advised
that it is my personal opinion that this proposed legislation is
undesireble and unworkable as it relates to condemmatlion proceedings.
Discovery in condemnation is a two-edged sword and I firmly believe
that efforts by respective counsel to obtain the opinions of the
expert witnesses employed by the adverse parties would so greatly
complizate condennation proceedings end so greatly increase the
already exhorbitant costs tc the property owner of trying these
cases that it would, in the long run, work against the interest of
the condemnee., Furthermore, I simply- do not feel that a vaelid and
finzl opinion can be arrived st by an appraiser until the actual
tine of triasl, expecially in cases where the valuetion date is the
trial date. Due to the congested condition of the celendars in the
various counties, this is now the rule rather than the exception.

I believe the best way of trying condemnetion cases 1s to devote
one's time to preparation of an affirmative case rather than to
spend endless hours and days trying to discover what will be the

cpponentfs case.

Far be it from me to predict the effect of Greyhound Corp.
ve Superior Court on the trial of condemmnation cases or ito suggest
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as to whether or not Rust ve Roberts is still the law. My guess is
that opinion evidence in condemnaticn cases is probably discoverable.
Many condemnation lawyers feel that such opinion evidence should be
discoverable and that this would be very beneficial to the condemnee.
However, the more experienced lawyers I have talked with seem to
feel it would not particularly kelp either side but would only result
in vastly increasing the time and expense of trying a case.

For the foregoing reasons, 1 respectfully suggest the
Commission teke a long lock at this subject before making its
fipel recommendation end seriocusly consider legislation thet
~would preclude this result.

Respectfully submitted, !

8/ Fioyd C. Dodson

FCD:men
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OffTices of
e Suddll oo
OF 105 ANGELES COUNTY
Suite 648 Hall of Administration
500 West Temple Street
Los Angeles 12, Californis

Jamiary 15, 1962

California Law Revision Commission
School of law
Stanford University, Califoraia

Attention Mr. John H. DeMoully
Executive Secretary

Re: Recommendation and proposed legislation rslating
to pre-trial conferences and discovery in emipent
domain proceedings

Gentlemen:

The materials submitted by your Commission under date of Qectober 31,
1961, in comnection with the subject as above entitled have heen resd in
detall and the following commeuts are made in connection with the
content thereof.

The prsliminary statements contained in your tentative recommerd=**- .
on pages 1 and 2 seem to set forth factually the situsation as it existe
and particulerly in comnection with your statements on page 2 of your
tentative recommendation we would concur that there are in fact reasons
why merket data informstion is not readily avsilable unbtil s fow doyr
before the time of the actuel trial.

It is for this reason that we feel that the proposed legisiation
is not feasible in its present form.

It 1s to be noted that the legislation proposed by your Commission
contemplates an exchange of vcluation data "not later than 20 days
prior to the date set for trial.™

Your propeosed iegislation would then further provide that only
such data 88 has been excherged pursuant to this section may be utilized
at the time of trial.

A perusal. of Section 1249 of *he Code of Civil Procedure appears
to indicate a2t once the objectlcons to your proposed legislaetion.
Section 1245 fixes the date from which compensation shall be assessed
and in lnstances vherein a case has not deen brought to trial within
one year after the date of the comnencement of the action, the
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compensation schall be deemed to have accrued at the date of the trial.

To apply your proposed legislation, however, to this sectior would
mcean that scles which have occurred within 20 days of the "date of
valuetion" which sales would be the vexry best evidence of the value of the
properties imvolved could not be utilized in the course of the trial.

While the objection as set forth ghoe 1s the one which is readily
apparent and that which mekes the proposed legislabion completely improper-
it would appear to this office that the Commisgeion's recommendations in
thelr entirety are unnecessary in that the courts have been able to
interpret the existing diascovery statutes without the necessity of
further leogislation. '

The discovery statutes in thies State were presumsbly adopted in an
attempt to pattern court procedures in Californie after those followed
by the federal jurisdiction. Discovery in Federal Courts has long been
permitted and there are inmumerable court decisions avallable to interpret
the statutes and to provide guide lines asnd limitatione to permit the
effective operation of the discovery principle.

In the field of eminent domain the sanctity of the appraiser's
opinion has long been protected by the Federal Courts as falling within
the attorney-client privilege, an exception under the discovery rules.

To permit discovery of valuation opinions and all veluation data
is to impose upon the plaintiff the entire burden of appraising the
sroperty in question and thereby eliminating all negotiations from the
eminent domain field. Inasmuch as a property owner could in every
instance ascextein the opinion of value of the condemnor's appraisers
by merely posing written interrocgatories, he eliminstes the necessity
of retaining an sppraiser until trial is but a few deys in the futurc.
He then merely provides his appointed appraiser with sll of the informe-
tion furnished by the eppraisers for the plaintiff.

If one was to recognize the equity of the condemnor providing all
services in comnection with the eppraisal of a parcel of properiy for
the property owner, then it would sppear that the most equitable way to
handle such transactions is to have a system whereby the court would
merely eppoint his own appreiser in every instance and take the opinicn
of that apprelser as the value of the property without the necessity of
condemor and property owner furnishing any expert testimony to support
or refute the opinion as expressed by the court appointed sppralser.

IT-12b




Ca.lioinia iay Revisica
Commission -3- January 15, 1962

While, of course; it is recognized that such a drestic step as
this is cleariy noit the intent of anybody in the condemnation field,
2e he a representative of the govermmental agency or the property

omer, 1t appears that to ar extent this would be the only protection
that the condemmor could seek in these instances.

While, of course, the legielabtion itself will have to be considered
by the Poard of Bupervisors of this County, before s determination can
be made a3 to whether or not ite passage is to be supported or
contested, we would advise you that it is cur intention to recommend
strongly to the Board thet they go on record es opposing this legie-
lation ae beirg entirely prejudicial agsinst the interest of
condeming agencies.

Yours very truly;

HAROLD W. KENKEDY
County Counsel

By
Richard I.- Riemer
Deputy County Counsel

RLR/ep
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City oi
SANTA MONICA
Califoraia

Office of the City Atiorney
City Hall - EXbrook 3-9975

Jamary 10, 1962

California Law Revision Cormissicn
School of Law

Stanford University

~Palo Alto, Californis

Attention: John H. DeMoully,
Executive Secretary

Re: Pre-trial Conferences
and Discovery in Eminent
Domain Proceedings

Gentlemen:

I have carefully reviewed the proposed legislation in regard to
pre-trial conferences and discovery in eminent domain proceedings.
The suggested legislation, in the main, meets with my approval and
appesrs to me to be a practicsl solution of a rather difficult
problen.

Problems may arise where one or both sides are not satisfied with
the response of the other side to the demand, and because of the
shortnese of time involved it mey be difficuli to resolve the
dispute, but this is & matter which I feel wili eventually solve
iteelf end shonld not militate against submitting the proposed
legislation as is.

Yours very truly,

ROBERT G. COCKINS
City Attorney
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TILCTHY v, O'ZRITH
Attorney at Law
05 West Standley Street
UKTAH, CALIFCRNIA

January 9, 1962

California Law Revision Commission
Office of Commission Staff

School of Law

Stanford University, Celifornia

Re: Recommendations for FPretrial Conferences and
Discovery in Eminent Domain Proceedings

Gentlemen:

As a former employee of the Office of the Attorney General in Sacramento,
and as a person who observed the expansion of Division of Contracts and
Rights of Way, Legal, and of the Right of Way section of Divislon of
Highweys, I have read with interest the tentative recommendations of the
Law Revision Commission. Initisliy, I would say that I heartlly agree
with these recommendstions, except that I feel that the exchange of
sppraisal information should be pricr to pretrial.

I had a recent experience in which I took certain of the questions from
your recommendstions, and submitted them to the Division of Highways. A
copy of the Inmterrogatorles I presented is attached, together with the
replies received from the Division of Highways. '

If discovery is to be effective, mubtual and full disclosure of expert
opinione is indispensable., The defendant may not be as able to give full
information as the plaintiff, because, under existing practices, the
plaintiff makes certain appraisals prior to negotiations, or as part of
the negotiations, These appraisals should be disclosed early in the
proceedings because from theee apprailsels a person can evaluste accurately
the possibility of reeisting the condemnaticn, and evaluste the best offer,
and determine if the defendant would be Justified in expending the substan-
tial sums necessary in order to cbtain independent appraisals.

Please retain my neme on your mailing list.
Very truly yours,
8/ TIM O'BRIEN
TIMCTHY .W, O'ERILN

TWO'B/eh
encls
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Enclosure with letter from Timothy W, O'Brien

TIMOTHY W. O'BRIEN
405 West Standley St.
Pogt Office Box 325
Ukiah, California
HCmestead 2-4481

Attorney for Defendents:

Alfred Barberc and
Kathryn Barbero

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND POR THE COUNIY OF MENDOCINO

THEE PECFLE CF THE STATE OF :
CALIFCRNIA ete : No. 2379L

Pleintiff
Vs H
JAMES L. KINSEY et &l : A INTERROGATCRIES TO
: PLAINTIFF

TO THE PLAINTIFF, and to ROBERT E. REED, JOHN B. MATHENY and MELVIN R.
DYEMAN, its Attorneys:

Defendents ALFRED BARBERC and KATHRYN PARBERO reguest that said
plaintiff, under cath, answer pursuant to California Code of Civil
Procedure, Section 2030, the following interrogatories:

1. State the name of each sppralser who has conduﬁted an
appralsal, or participated in the comduct of an appraisal, on behalf of
plaintiff, of Parcels 5-A and 5-B.

2. ©State the name and business or residsnce address of each
person intended to be called as a witness by the plaintiff, to testify to

his opinion of the value of the property described as Parcel 5-A and
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Eoninsnme with lettes 4"111::; Tir.a.::‘.:lég e ,.':::icr
5~B,”o;_as to the amount of dsmage or bengf;t, if aﬁy, to the larger
remaiﬁing paxrcel from which said property is-faken; also, the name and
business or resideﬁﬁé address of each person or corporation upon whose
gtatements, transactions or repreaentationé or opinions, the opinion is
based, in whole ox in part. | | - .

3. As to each mppraisal withess above named, after namihg the
witnesses and the dates upon which the appraisals were performed, state
the followlng as to each appraisal, as to the opinicn upon which the
appralsal waes based:

a) The higheét'andlbest use of the property;

b) The applicable zoning and any information indicating e probable
change thereof;

¢) A list of the offers, cantracts, sales of property, leases and
other transactions supporting thg opinion;

d) Tﬁe cost of reproductioniqr replacement of the property ;e§s
depreciation and cobsclescence and the rate of depreciation used;

e) The gross and net income from the property, its reasonable net
rental value, its capitalized value and the rate of capitalization Qéﬁﬁé

4, What is the emount of money deposited in court for the ordey
of lmmediate possession?

5+ GState upon whose opinion the amouﬁt of money deposited was
determined.

| 6., When was this determingtion made?

7; Was this determination mede in the light of any of the
appraisal wﬁrk gbove set forth? If so, state with particﬁlarity which
work was considered or relied upon, iflany.

Dated: WNovember 16, 1961,

TIMOTHY W. O'BRIEN
Attorney for defendants

Alfred Barberp and
II-1%¢  Kathryn Barbero
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Fnelosure with letter from Timothy W. O'Brien

ROBERT E. REED, JOHN B. MATHENY
ROBERT WILLIAMS, MELVIN R. DYKMAN
Public Works Building

1120 M. Street

Sacramento, California

Telephene: HIckory 5-L711, Ext. 253k

ittorneys for Plaintiff

IN THE SUFERICR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF MENDOCIKO

THE PEQPLE OF THE STATE OF CALIFORNIA, )
acting vy and through the Department )
of Public Works, )
: ) NO. 23794
Plaintiff, ;
v. ) ANSWER T(O DEFENDANTS'
)
JAMES L. KINSEY, et al., {as to ) INTERROGATORIES
Parcels Nos. 5-4 and 5-B - Barbero), )
}
Defendants. g

TO DEFENDANTS ALFRED BAREERO and KATHRYN BARBFRO, his wife, and to
TIMOTHY W. O'BRIEN, their attorney:

Answer to Interrogatory l: Plaintlff states that it 1s informed

and believes and on such information and belief states that the sppraisers
who have conducted or participated in the conduct of an appraisal on its
behulf were: W. Bernard Frese, P.0. Box 2321, Santa Rosa, Californis;
Edward P. Murphy, 813 A Street, Sen Rafael, California and Donsld E.

Riever, Diviesion of Highways, San Diego, California.

Answer to Interrogatory 2: Plaintiff objects to Interrogatory 2
on ihe basis that seid question is not proper and it does not come within

the purview of Section 2030 of the Code of Civil Procedure. In addition
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Znelosure woth letter I om Timetiy W O'Trien
thereto, plaintiff has not determined at this date, nor will it until the
trial of the above-entitled action is in process, what persons will be
witnesses in this action. In addition thereto, this interrogatory asks
for an opinion which is intended to have probstive value and is
objectiongble on this basis.

Answer to Interrogatory 3: Pleintiff objects to Interrogatory 3

on the basis that it has not determined at this date, nor will it until
the trial of the above-entitled action is in process, what persons will
be witnesses. In addition thereto no person is a witness in sald acticn
until said person sctually participates in said trial under osth.

Answer to Interrogstory 3 8): In addition to the above stetement,

this interrogatory is objectionable in that it asks for an opinicn which
is intended to have probative value,

Angwer to Interrogatory 3 b): Plaintiff wishes to state that it

has no information on the probable zoning, nor asny information as to
probable changes thereof.

Angver to Interrcgstory 3 ¢): This interrogatory relates to

"appraisal witnesses". As above stated, plaintiff has not determined at
this dﬁte, nor will it until the {trial of the above-entitled action .is in
process, what persons will be witnesses in this action, and therefore,
plaintiff is unable to enswer such guestion.

Answer to Interrogatory 3 d!: Thie interrogatory ssks for an

opinion which is intended to have probative value and is objectioneble on
this basis. In addition thereto, s=id informetion is unknown.

Answver to Interrogatory 3 e): Plaintiff cbjects to this

interrogatory on the basis that the ‘nformation as to the gross and net

II-1lke




Enclosure with lette» from Timcthy Wy 0'Brien
income of defendants! proPeJ:_rby is coptained within.the defendants! own
records and knowledge. In addition thersto, said interrogatory asks for
an opinion which is intended to have probative value and therefore is
objectionable.

Answer to Interrogatory 4: This information is available at the

County Court House, County of Mendocino, Office of the County Clerk,
Ukiah, California, File No. 23794, People of the State of California,
acting by and through the Department of Public Works, Fleintiff, v.
James L. Kinsey, et 8l.,, Defendants.

Answer to Interrogatory 5: The affidavit in support of the Crder

for Immediate Possessicn is on file in this action and said information
is contained in said file which is located and available at the County
Court House, County of Mendocing, Office of the County Clerk, Ukiah,
Celifornia, File No. 23794, People of the State of Califcrnia, acting by
and through the Department of Public Works, Plaintiff, v, James L.
Kinsey, et al., Defendants.

Angwer to In‘herroga:bog_ﬁ_: This information is availshle at the

County Court House, County of Mendocino, Office of the County Clerk,
Ukizhk, California, File Ko, 237911-, People of the State of Californias,
acting by and through the Department of Public Works, Plaintiff, v. James

L. Kinsey, et al., Defendants.

Answer to Interrogatcry 7: The determination and amount of money
deposited to cobtaln the Order f& Immediate Possession was that of Leland
Crane. Mr. Crane took intco coneideration the work of Mr. Donald B. Riever.

DATED: November 29, 1961.

ROBERT E. REED, JOHN B, MATHENY
ROBERT WILLIAMS, MELVIN R. DYKMAN

By /8/ Melvin R. Dykman
MELVIN R, DYKMAN

II-14f




C. Ray Robinson
Robinson-lMontgomery Building
1812-L. Street
Merced, California

January 5, 1962

State of California

California Law Revision Comm1551on
School of Law

Stanford University, California

Attention: John H. DeMoully, Executive Secretary
Dear Mr. DebMoully:

Would you please pass the following comments on to the Commission,
in connection with the proposed revision to the Code of Civil
Procedure, relating to Discovery in Eminent Domain Proceedings.

I do not believe the addition in proposed Section 1246.2(a),
in which a party is asked to name each persocn and his address
upon whose statements or opinion the opinion of the expert is
based, is advisable or helpful in any way. This would merely
ask for a roll call of every public official and real estate
man in the area. Although this is something the expert will
undoubtedly testify to, the extent of such testimony is rarely
the subject of cross-examination, except in unusual cases. It
seems to me that this information might be quite lengthy and
not be productive of any good.

I believe the-provision relating to a list of exhibits proposed
to be offered, also goes too far. This is in proposed Section
1246.2(d): Very often, maps and other exhibits are not prepared
for trial, until a week or two before the trial. This proposed
section, taken in conjunction with Section 1246.5 and 1246.6, would
seem to require a party to prepare his exhibits at least twenty
days before trial. The new rules would not take into account
the circumstance that a settlement before trial may obviate the
necessity for preparing certain exhibits. Furthermore, it

fails to take into account the fact of life, that preparation
for trial takes place the week before trial and not three weeks
before trial, in the typical case. On the other hand, I cannot
visualize that there is any major benefit deriving to one side
or the other, by reason of having knowledge of what pictures

the other side is going to use, In the usual case, the
condenmning agency supplies a map of thE'property taken.

Thank you for con31der1ng the above comments.
Very truly yours,

1715 Sig. Eugene A. Mash
bt EUGENE A. MASH




City of CLENDALE, California

613 East Broadway
Glendele 5, California
CItrus 4-4651

CHapman 5-6871

January 4, 1962

California Law Revision Commission
Stanford School of Iaw
Stanford, California

Gentlemen:

: In the letter of transmittal dated October 31, 1961, which
enclosed your tentative recommendations as to discovery in eminent
domain proceedings, cur comments were invited.

Our study of the proposed armendments convinces us that the
recommended law, though felr on its face, contains one serious flaw.
Perhaps it would be more correct io say that it omits an eesentiel
ingredient of fairness.

Ostensibly the procedure would work as well for the
condemmer as for the private property owner. In practice however
some practitioners representing defendants have no gppraisal
whatsoever until the day of trial. In one fairly recent case the
appraisal report was handed the attorney on the Monday the jury wes
plcked; the comparables had been checked the preceding weekend.
What would there have been for the condemner to discover? Yet in
this same casse the defendsnt had attempted discovery; we need not
suggest the resson.

The condemmer cn the other hand must have en appraisal at
an early date, usually before filing the eminent domein complaint.
The defendant, for financial reasons if amc other, will not have &
report unless and until he must-

The excellent purpose of the pripciple of discovery will
undcubtedly be extended to condemnation by the courts. Therefore, it
is worthwhile to anticipate the course of decision and lay the ground
rules by appropriate statutes. However, it is cne thing to speak of
"exchange" and the elimination of surprise, and it is quite another
to require a public body to disclose its cese, commit itself 1o a
figure end a theory, and to allow unscrupulous "experts" to discover
and enlarge flaws without giving a thing in exchange.
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Beretofore the principle amncunced in Rust v. Roberts has
forced the other party to reguire his expert to propound his cwn
valuation opinion. IFf the law will now allow the property owner to
require the public bedy to establish s value opinion, with data and
analysis, to be used as a point of departure, the practical effect
will be to shift the entire burden of procf. This can be done under
the lew as recommended, for the defendant can demsnd the condemmer's
valuation data at an esrly stage of the proceedings. He then obtains
the condemner's report at no risk to himself for he has not even
hired an appraiser, Under no interpretation of the proposed statutes
is he required to have any deta until the 20th day prior o trial;
and he may possibly even produce his witness under the proposed
Section 7 {CCP 1246.6) for it would only be in en aggravated case
that the court would totally exclude the property owner's evidence.

The statutes proposed speek of exchange but do not require
it. The word "exchange" used in Section 2 is empty, an exchange is
inferred but the statutes do not say when 1t must be made. Section 2
does nothing more than establish a procedure for a demand, which is
useless to the condemmer for the reasons mentioned. The practical
effect of the law would be to reward chicanery for the subsequent
furnishing of a report, second-guessing or copying the condemner is
no exchange.

Discovery in eminent domain will only serve its true
purpose when it makes possible a real exchange eliminating surprise
rether than fostering surprise. If exchange is the object of the
proposed law, let it provide for an exchange. Make tender of ome's
own information & condition to the demand. This is only fair. It
would serve the object of Grgihound Corﬁdra.tion v. Superior Court,
which strongly dencunced the "free ride’. The reciprocal procedure
would ephance pettlement. The one-sided demand procedure will lead
to widely divergent valuations and an increase in jury trials.

Very truly yours,
HENRY McCLERNAN, CITY ATTORNEY

By
Joseph W. Reinville,

Asgistant City Attormey

JWR: jhb
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City of GLENDALE, California

613 East Broadway
Glendale 5, Californis
CItrus 4-4651

Chapmen 5-6871

Janvary 15, 1962

California Law Revision Commission
School of Law
Stanford, Californis

Attention: Mr. Jchn H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

Thank you for your letter of January 9, 1962 expressing
the Commission’s views as to the sanctions imposed by Sections
1246.5 and 1246.6. T also appreciate the enclosure, the
tentative recommendation apd proposed legislation in which
was underscored a portion of Section 1246.1{c)}. Rereading the
sections I have come to the view you expressed so well by the
sentence: "The sanction, of course, applies only if cne of
the parties has served and filed a demand to exchange valuation
information."

Un that basis I am happy to sgy that I have changed

my views, and have fully reconsidered the position taken in
my letter of Janusry &, 1962.

Yery truly yours,
HENBY McCLERNAN, CITY ATTCRNEY

Joseph W. Rainville
Assistant City Attorney

JWR:gk
IT-17




GALLIGAN, JAGADUN & wunsuunal
Attorneys at Law
341 California Drive
Burlingeme, California

January 3, 1962

Califoynia Law Revision Commission
Office of Commission and Staff
School of Law

Stanford University, California

Re: Tentative recomendations re Eminent Domain discovery

Gentlemen:

Based upon vy experience, I wish to express disapproval of your
tentative recomnendations amending Ccde of Civil Procedure Section
1246(1) as expressed in your anelysis dated Octgper 26, 1961.

Mandatory discovery with harsh penalties for noncompliance will not
induce the spirit of cooperation necessary for compromise, nor will it
guccessfully streamline our legal procedure. On the contrery, it will
tend to create a negative attitude toward discovery. Rerely is a case
prepared adequately at pre~trial stage to intelligibly and fully present
either side of the case, and mandatory discovery will penalize the pre-
pared side in such a situation. And a full disclosure in advance of
trial will rarely chaange the attitude of the opposing side or encourage
bona fide settlement sttempt so long as the typical cordemnor's

attorney {Division of Highway or School Distriet) has little authority to
negotiate veyond his highest appraisal, even if he is convinced of the
probable merit of a contrary position.

Whetever merit there would be in shortening the length of trial (I see
very littie) would be offset by the disadvantage of curtailing a full and
adequete hearing. Also, in some cases, an attorney practicing under
mandatory discovery would be forced to limit the theory of his case,

and the specific witnesses he was going to present at trial in advance

of knowing some particular weakness or need.

As an alternative suggestion to mendatory discovery, I respectfuily
suggest that this commission consider voluntery discovery end in
addition, procedural changes and a mandatory negotiation procedure.

The procedural chenges most sorely needed in Fminent Domain 1iti-
gation relate to a more speedy tricl, particularly regarding the nature
and quantity of evidence admissible.

Substantive changes are alsc indlcated, giving the condemnee a more
adequate award, including the cost of title reports, appraisal expenses,

IT..18a
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Tentative recomendsticns re Eminent Domein discovery Page Two

survey expenses and moving expenses.

Mandatory negotiation procedure will cause owmers to receive a
legitimate offer for their property before they are served with process.
Too frequently they are compelled to appear by attorney in the law

suit without having even received a written offer for thelr property.

In conclusion, we need changes in our rules of evidence, substantive
rules of compensation and negotiation procedures rather than a mand-
atory discovery. And if further discovery is indicated it should be
voluntary in nature.

Therk you.
Very truly yours,
JEI5 5., JACKSON
JoJ:sh
cc. Bert Currle
James Cos8

Thoras B. Adams

I1-18b




DISTRICT ATTCORNEY
Ventura County
Ventura, California

December 29, 1961

John H. DeMoully, Esq.

Bxecutlve Secretary

California Law Revision Commission
School of Law

Stanford, California

Dear Mr. DeMoully:

In your letter of October 31, 1961, you requested comments upon
the tentative recommendation of the Coammissicn concerning pre-trial
conferences and discovery in eminent domain proceedings.

The problems inherent in pre-trial discovery in eminent domain
cases have been recogrized by the Commission and clearly stated on
peges 1 through 7 of the tentative recommendation, Howsver, I do
want to emphasize that from the standpoint of the practitioner and
bis client the adoption of the Commission's proposed legislation will
definitely add expense to cases which are set for trial. In most of
those cases which are settled after the pre-trial conference this
expenge will be a burden without a corresponding benefit.

I am dubious that the exchange of valuation data, even in conjunctiun
with the pre-trial conference, will tend to prodnce settlements as
suggested by the Commigsion, From my own experience and discussions with
other practitioners, it is my conclusion that cases either go to trial
or are sebtled for considerstions other than the matters which are
brought out at pre-trial conferences. Thus, it appears to me that in
the vast bulk of those cases which are set for trial, the pre-trial con-
ference is merely another hurdle to be gotten over before an ultimate
disposition of the case can be made. I am afraid the pre-trisl exchenge
of valuation data will occupy much the same position.

Rotwithstending my pessimistic view of the pre-trial conference
system, 1t is a part of our law and undoubbedly will remain sc. Under
the circumstances it certainly is anomalous to provide for adequate
discovery and sxchange of evidence in most other types of cases and
not in eminent domain cases. If pre-trial conferences in eminent domain
caseg are to have sny meaning whatsoever, cbviously some provision must
be made for the exchange of valuation daste since valuation (or the
amount of the award) is usually the only disputed issue in such cases.
It is for thisz reason alone that I generally approve the tentative
recommendations ¢f the Commissgion. In giving such approval I remain
Tar from convinced that the burdens imposed by the Commission’s tenta-
tive recommendation will be balanced by possible benefits.

IT-i%a




John H. Delioully, Zoq.
December 29, 1961
Poge Two

I have one specific comment concerning the substance of the proposed
gsection 1246.2 which is to be added to Code of Civil Procedure. This
section describes what the statements of valuation datz shall contain
and provides in subparagraph {d) that there shall be included a “list
of the nops, plans, docuents, photographs, motion pictures, books,
accounts, models, cobjects and other tangible thinge" on which the expert
witness noy base his opinion, or which will be introduced "to explain,
clarify or supplement” the testimony of the expert witness.

Thus, subsection (d) distinguishes between two kinds of physical
evidence: that upon which the expert bases his opinion, arnd that which
may be used merely to 1llustrate his testimony.

Certainly I do not object to the reguirement that physical evidence
upon which an expert cpinion is based be disclosed, nor do I object to
the provislon that if it is not listed 1t mey not be introduced in the
case in chief except for the reasons stated in proposed section 12L6.6
of the Code of Civil Procedure. However, with respect to physiecal
evidence which is merely illustrative, this requirement is too stringent
in my opinion. In many instances illustrative exhibits such as photo-
graphs, charts, diagrams and large-scale maps are not prepared until i1t
is definitely known that the case is golng to trial. Such exhibits are
often expensive to prepare. It mey well be that a party or his counsel
in the exercise of sound judgment will determine not to prepare such
exhibits until the last minute before trial. Nonetheless, if such
illustretive exhibits are not listed on the statement of valuation data
pursuant to proposed section 1246.2, they cannot be introduced in the
case in chief because they do not come within any of the exceptions
listed in proposed section 1246.6. Those exceptions are inability to
have Located or listed such evidence in the exercise of reascnable
diligence, or a failure to discover the evidence through mistake,
inadvertence, surprise or excusagble neglect. Obvicusly, none of the
exceptions applies to exhibits the preparation of which was deliberately
withheld in a good faith exercise of Judgment.

I f=el that exhibits which are merely illustrative of the testimony
of an expert witness should be included in the Commission's proposed
section 1246.4 of the Code of Civil Procedure. This would permit notice
to be given to the other party crally if the exhibit were prepared after
service of the statement of valuation data. The opposing party would be
able to inspect such exhlbits prior to the date of trial, and they could
be introduced in the case in chief even though not listed on the statement
of valuation data.

Very truly yours,

S/ Bruce A. Thompson
BRUCE A. THOMPSON
District Attorney

BAT:va
II-19b
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DION R, HOLM
City Attorney
City Hall
San Francisco 2, California

December 26, 1961

John H. DeMoully, Esq.

Executive Secretary

California Law Revislon Commisaion
School of 1aw

Stanford, California

Desr Mr. DeMoully:

Re Tentative Recommendation of the California law
Revision Commission Respecting Pretrial
Conferences snd Discovery in Eminent Domain
Proceedings.

Your letter dated October 31 respecting the ebove entitled matier has
been received.

It is proposed by the Califormis Law BRevision Commission that leglslation
should be enacted which would provide that parties to eminent domain
proceedinge not later than forty days prior 4o the day set for trisl mey
serve upon any asdverse party to the proceeding and file a demand to
exchange valuation date. Therecafter, at least twenty deys prior to
trial, both the parties serving the demand and the perty on whom the
demand 1s served should be required to serve on each other statements
containing specific valuation data Ilncluding the opinion of each witness
respecting the value of the property described in the demand or as to the
amount of damage or benefit to the parcel from which such property is
taken. ©Sanctions would be imposed to enforce the exchange of such data.

In the Greyhound Corporation v. Superior Court, 56 A.C. 353, 379 {1961),
the California Supreme Court did not determine that appreisers reports in
condemnation cases are discoverable. Such reports, presently at least,
appear to be privileged. It 1s believed, therefore, thet the privileged
character of such opinions should not be eliminated by the enactment of
legislation providing for a preirial exchange of written stetements
containing such data. The legislation as presently proposed eppears to
be cbjectionable.

Very truly yours,
s/ Dion R. Holm
DION R. HOIM
City Attorney
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law Of'fices of
BRUMER, MINDER & CHANDLER
Best Bullding
1326 E. lith Street
San Leandro,  California

November 29, 1961

California Law Revision Commission

School of Law

Stanford, Californisa
Gentlemen:

This office has received your tentative recommendation end proposed legis-
lation relating to pre-trial conferences and discovery in eminent domsin
proceedings dated October 26, 1961.

It is our belief that broad discovery rules are important in the f£ield of
eminent domsin as in cther filelds. However, it appears to us, that out of
the present day condemnations, a majority of them invelwe a client who is
an individual owner of a parcel that has small value compared to the value
of all the parcels being condemned by the condemning authority at thet
particular time. A serious problem would still persist if the discovery
procedures were amended.

This problem is that the individual owner is attempting to keep his expenses
to a minimum uwntil it is sbsclutely clear to him that the case cannot be
gettled. The condemning authority on the other band does not have this
problem. The authority already hae contracted for appraisal services and
the same are written off as a cost of the project as are attorney fees and
costa. The condemnee must conserve his rescurces since he has ¢ pay his
appraiser and attcorney from the market value of his property or his award.
Henece, we feel that the revision as suggested would meke condemrmation more
expensive to the normal. defendant.

Incidentally, as a matter of practice we have encountered few if any cases
where we were not given the valuation flgure of the plaintlff well in advance
of the date of pre~trial. In many instances the original offer by the
condemning authority before the client even contacts an attorney is the
plaintiff’s valustion. Ve have found also that the condemning authority is
usually quite frank and revealing of its expert's opinion via its District
Attorney, City Attorney or Highway Agent throughout settlement negotiaticns
(which alwsys last up until the moment of trial and even persists throughout
trial). Of course we reciprocate in the giving of such information.

Hence, broader dlscovery along lines suggested does not seem to us to be
practical or desired legisiation., We earnestly suggest that the Commission
take another lock at the effect of such legisiation upon the defendant.

Very truly yours,
3 gtephen M. Chandler

UNER, MINDER & CHANDLER
SMC:1m By Stephen M. Chandler
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Suite 204 LINWELL AND WALLRON
811 North Broadway _ LAW OFFICES
Santa Ana, California
November 27, 1961

California Law Revision Commission
School of Law
Stanford, California

Att'n: Mr. John H. DeMoully
Executive Becrctary

Re: Tentative recommendations and proposed legislation
relating to pre trial conferences and discovery in
eminent domain proceedings

Gentlenen:

This is in response to your invitation to receive comments concerning the
sbove-referenced subject matter which this office has read and studied with
8 great deal of interest. The writer was formerly employed by the Los
Angeles County Counsel's Office and specislizes in the trial of eminent
domain ceses.

It bas been my experience that there are few, if any, surprises in the way
of valuation dafa introduced or attemplted to be introduced into evidence by
the opposing side in condemnation trials. Undoubtedly, the principal

reagon for this is that nost of the information used by appraisers as expert
valuation witnesses is g matter of public knowledge snd is mvallable to both
sides. It 1s my opinion that the rules of discovery at the present time are
quite ample and that there is no need to enlarge them to accommodate any
further parties to eminent domain proceedings.

The reasons for the problem that the commission points out on pages two and
three of its tentative recommendations ag to why pertinent valuation data

is frequently not accumulated until affer the normal time for completion of
discovery is qulte true. Some of these reasons are not only practical but
necessary. It appears to me that the tentative recommendstions of the
commisslon would reward the party who is lax in preparation and quite often .
penalize the party who is thorough and who has done preparation in advance.
Moreover, it would work a tremendous burden on attorneys both in public law
offices as well as in privete law offices who handle a considerable volume of
condemnation cases and who use the same appraisers guite frequently. In cother
words, in having to submit the valustion data set forth in the proposed re-
comendations of the commission would add considerable clerical work to the
otherwvise normal burden of preparing a case for trial and one having many
condemnation trials would be continually plagued with demands for valuation
data from opposing coungel if utilized, with the penalty of not being able to
utilize such evidence on direct zxamination for failure to produce the data.
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It would lead to additionel side issues at the time of trial where later
evidence is obtained. There is already too much of this in condemmation
trials at the present time. On & prospective change in the date of wvalue
it is conceiveble that the twenty doy periocd could come at a time when the
pertinency of the market data obtained prior to a change in the date of
value would be questionable. I believe that some of the dats mentloned
under section 1246.2 as proposed of the Code of Civil Procedure is not
admissible anyway in evidence upon direct examination,.

In short, tentative recommendations of the commission place an unnecessary

and impractical burden upon a party and I would oppose such legislation
for the reasons advanced.

Respectfully,
LINNELL and WALDRON
8/ Robert F. Waldron
Robert F. Waldron

RFW/1m
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Memo T2(1962) EXHIBIT IIT
ROBERT P. McNAMEE

Attorney at Law
4317 Hubbard itvenue
Santa Clara, California

October 22, 1962

State of California

California Law Revigien Commission
QOffice of Commission and Staff
School of Law

Stenford University, Califcrnia

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Tentative Recommendstions in Condemnation Procedure

Gentlemen:

As a basis for the recommendations of the Law Revision Commission, it has
posed certain problems and then proposed corrective legislation. I believe that
the proposed solution would not solve the problems posed by it. I further beli-
the problems posed are not acute and do not need remedial legislation.

Specifically, it poses the problem of reimbursement of experts and goes on
to state "the other major problem is that pertinent valuation data' is not
available until after pretrial; then--it gives three reasons for the causes
allegedly creating this situation. The corrective legislaticn proposed; to
wit, the exchange of information by written statements will not eliminete the
causes given by it as to why pertinent data is not aveilable until after pretrisl

No procedural innovation will eliminate these three causes or the provlem
posed by the Commission. As long as an appraiser or attorney either on direct or
‘eross-examination at trial may refer to events and data which have occurred in
the pericd subsequent to the pretrial and prior to or during the trial, an
attorney will not seriously prepare his case for pretrial because he will again
hove to do so immediately prior to trial, Further, he will have to have the
approiser fully Informed oand ready ot pretrial and then send him out immediately
prior to trial to search out for events and facts which have occurred since pre-
trial. This involves additionsl work for the attorneys and additionel fees for
the sppraiser, which items abttorneys for bobh partiles seck to avold. Therefor-
I suggest that the Commission re-examine its statement of the problem and its
golution and perhaps seek answers to the guestions: "How can a court compel the
exchange of written statements if one or both perties have little or nothing to
exchange?", and “Should the trial court permit reference either on direct or
cross-examination by elther an attorney or an appraiser to events and data
oceuwrring after pretrisl?”
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The mejor defect in the Commission's analysis and proposed remedy is its
failure to face squarely the question of whether there should ?e a cut off date
for information and data, which must te enforced by the trial Judge.

I suspect the Commission recognizes the existence of the problems created by
the happening of subsequent events and after-acquired data when it suggests
that a demand be made forty days prior to trial and the exchange be given twenty
days prior to trial and then suggests changes in the rules of the Judicial Council
to permit the hclding of pretrial within twenty days of tyisal. Assuming these
rules are changed, there is no assurance that the trial will be held within this
twenty day period. To be feasible, this recommendation must assume that the
trial courts can give a definite date prior to or at pretrial and can so confrol
their trial calendar that eminent domain cases which have been pretried can
commence being tried within twenty deys. This is not true in Santa Clara County
and other counties I know of.

Suppose information is exchanged, the case is pretried, set for trial within
twenty days, but because of conveneince of attorneys, witnesses and conditions of
the trial calendar does not commence trial until six or eight weeks gfter pretrial.
Can datz and events cccurring after pretrial be used by the expert? If so,
there will be little inducement to spend money preparing for pretrial and exchange
of information and then incurring an additional expense for work done immediately
prior toc trial.

If, however, a cut off date such as the issuance of summons or pretrial
conference were established and it were the rule that no events, sales or facts
occurring thereafter could be referred tc in trisl, then there would be no reason
for an attorney to delay preparation of his case and hold off on incurring
appraisal expense, other than natural inertia and this could be easily handled by
& pretrial judge insisting on the preparation and exchange of data, and levylng
rodiertt fines on those attorneys who failed to prepare themselves.

I realize that a cut off date such as the pretrial conference dste runs
afoul of that provision of the code allowing valuation to be made as of the date o
trisl in certain situations when tried more than one vear from the issuance
of sumsons. This would have to be modified or different procedures and cut off
dates used in such situstions. Although I have scme ideas on the solution of this
conflict, time does not permit me to cutline them and, also, for reasons set
forth in %he next paragraph, I feel it would be a waste of time to do so.

From a reading of the tentative recommendation of the Commission, I recelve
the impression that its attitude is cut and dried and, elso, very one-sided.
Ccnsequently, I do not anticipate any serious consideration tc be given ny
comments but, nevertheless, I feel compelled to make them, primarily because I
think it unfortunate that a commission of such distinguished members of the Bar
should indicate it is satisfied with work of such pooy caliber,

-.Th§ analysis and recommendations read as if they were put forth because the
Commission thought something was expected of them, rether than because there had
been serious and earnest attempt to analyze and solve a serious problenm,

Very truly yours,

s/
Robert P. McNamee
Attorney at Law
RPM:tn
ce: Commisgion Metbers
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October 26, 1962

lﬁ'. Robert F. MoNamee
Attormey at law

41T Bubbard Avenue
Santa Clara, California
Dear Yr. McRamee:

This letter 1z in response to your letter of
October 22 concerning the tentative reconmendation of
the California Yaw Revision Commission relating to
pretrial conferences and discovery in eminent domain
proceedings. Please exeuse the fact that we mimeo-
grephed this reply t¢ your letter. I wanted the
Commdssioners to have a copy of my reply at the time
they consider your letter.

You stated that you have scme ideas oun the
solution to the problem presented by the present
practice relating to pretrial conferences apd discovery
in eminent domain proceedings. However, you indlicated
that you felt that it would be & waste of time to out-
line these ideas because the Commission would pot give
sericus consideration to your comments.

As stated in the letter of transmitial that
accompanied the tentative recommendation, the Commise
sion glves careful consideration to all comments it
receives on its tentative recommendations, Tt might
be belpful in this copnection to cutline the procedure
the Commission follows in making its studies. The
Commission does not undertake to study a particular
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problem untll the Cormission has available a compre-
kensive research study on the existing law and the
dsfects in the existing law. Ordinarily these research
studies are prepared by experts in the particular field
of lawr vnder study By the Commisplon. FPor the study

of condemnation law and procedure, the Commission
retained as 1ts research consultart the law firm of
Hill, Parrer & Burriil of Los Angeles. This fim, as
you probably know, handles a substantisl volume of
condemation cases and has represented both publie
entities and private persons. A substantial sum was
paid this firm for a series of studies relating to
condemmation law and procedure. The research study

on pretrial conferences and discovery was prepared in
July 1960 end has already been revised once in view

of the Greyhound cape. The flrm 1s now again revising
the study to take into sccount a number of more recent
digcovery cases.

When the research study 1s available, the Commuis-
sion's staff prepares an amalysis of t™: policy questions
presented by the poarticulor problem under etuwdy. The Com-
mission diecussea these policy questicns ot reatings at which
the research consuliont is available for consultation by mem-
bers of the Cammlssicn. The recearch study provides +he
Commissicn members with necessary background informstion.
This ioformetion is supplemented with meteriels prepered by
various interested pergons--both public agencies end
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privete attorneys interested in condemmation law and

procedure. Often these interested persons atiend the
Commission meeting and are aveilable to answer questions
asked by members of the Commission. After & mmber

of meetings, basic policy declsions are tentatively
made. Then a draft statute is prepared and considered
at & mmber of meetings in an effort to prepare a
tentative recommendation that may be distributed for
comments.

In view of your comments concerning the procedures
used by the Commission, you may be interested in some
of the materials prepared for and considered by the
Commission in comnectlion with the study of pretrial
conferences and discovery. The following memoranda
and other materisls relate to this study:

Research study (revised Dec. 20, 1961, now in
process of revision)

Memorandum No. 60{1960)

Memorandum No. 68 1960;

Memorendum No. 79(1960) {supply of this memoran-
dum is exheusted)

Tentative Recommendation and Proposed Legislation
(Sept. 30, 1960)

Memorandum No. 97(1960)

Supplement to Memorandum No. 97{1960)

Second Supplement to Memorandum Fo. 97{1960)

Third Supplement to Memorandum ¥o. 97(1960)

Memorandum No. 9(1961)

Revised Memorandum No. 16(1961)

Memorandum No. 25(1961)

Memorandum Ko. 38(1961)

Memorandum No. 49{1961)

Under geparate cover we are gending you a copy
of the above 115_1'.&&. materiel to the extent that we still
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have coplas available for distribution.

In light of your comment that you believe it
would be a waste of time to outline your ideas becsuse
the Commission would not give serious consideration
to your comments, you will note that the Commission
distributed a tentative recommendation relating to
this subject in Septenmber 1960. After considering the
comments received, the Commission determined not to
make a recommendation on this subject to the 1961
legislature (as originally planned) and instead began
work on & new recommendation based on a completely
dgifferent thecry. The tenitatlve recommendation that
prompted your letter was a result of the additional
study given this problem after the Commission had
considered the comments received on its first tentative
recommendation. The second tentative recommendation
relating to pretrial conferences and discovery
in eminent domein proccedings {the one that you
received) wes first distributed on October 31,

1961, +to more” thaen 100 perscns who have

expressed an interest in this gtudy. The Commission’
distributes its tentative recommendations so that it
may have before it the comments and suggestions of all
interested persons before it determines what its
recommendation to the lLeglislature will be. Because

a number of cases decided by the California Supreme




-5-
Court after October 1961 had clarified the law

relating to discovery (indicating that appraisal
reports, for example, may be subject to discovery),
the second terntative recommendation waz again distri-
buted for comments on Auvgust 14, 1962.

All letters contalning compents on the second
tentative recommendation are being mimeographed and
will be distributed to each member of the Commission
prior to the time this tentative recommendation will
again be considered. I cannot, of course, predict
what changes, if any, the Commiesion will make in the
second tentative recommendation relating to pretrial
conferences and dlscovery in view of the comments
recelved. I might say, however, that the commente from
public agencies indicate that some public agencies
beiieve that the tentative statute represents a
sound approsch to the problem and other public agencles
believe that the statute is not a sound approach and
suggest other solutions. Private attorneys who often
represent property owners likewlse are divided on
whether the statute represents a sound approach to the
problen. Some members of the judieciary heve expressed
approval (in principle) of the tentative reccrmendation
of the Commission in light of the problems they face
in the pretrial and trial of eminent domain cases.

The Commissicon has concluded that the consgiderable
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expense involved in preparing copies of tentative
recomrendations and distributing them to numerous persons
is Justifled because the Commlgsion does not wlsh to
‘make any final determinations until it has before 1%t
the comments of all interested persons who wish to
submit comments to the Commission.. Accordingly, I

know that the Commission would appreclate receiving

& written statement contgining any ldeas you may have
concerning changes in the lawv relating to pretrial
conferences and discovery in emlnpent domain proceedings.
I can assure you that the Commission will give thought-
ful consideration to your letter of October 22 as well

as To any additional comments you may send us.

Sincerely,

John H. DeMoully
Executlve Secretary

JHD:nje
¢e Comnission members




Memo T2{1962) EXHIVIT IV
Department of Presiding Judge

THE SUPERICR COURT
Los Angeles 12, California
'._.September h, 1962

'Mmuonamaun

Judge Philbrick Mccoy : R
‘Chairmen of the: Discwery snd Pre‘trial Gumittee
of the Los ﬂngeles Superior Court. '

mau Presidmg Judge

SUBJECT: Recommendaticns and Proposed Legislstian (tam:a.tive only) '
T of L‘nwission re Discovery in minent Doméin Proceeél.'lngs '

: Hermn Selfin, Esg.,- Chaimn of the G&litornia. La’w Hevision Gmiseion,
and I talked wi'bh respect to. pretrial cenferences and’ Lt_iscmvery in eminent
proces : Therea;ﬁ'er, he very. kindlar aak‘d,r Executive secz_-a*bary thn
H. Delriou.uy of_ 'rihat Conmiselon to send me copies of the Comigsior
recumrendations ‘and proposed legislation. -Bhese have been rebd By m, and T
look with favor on what they sre doing (as a matter pf genersl prineiple) :
The.rerore, I am aen&ing a camr of their tenta:eiw reccmemdaﬁm as- o

Mo B0 6f our Iiiswery
and Pretrial Cmmiittee, 8O tha:t l'm ma,;r dia‘bribafhe them, if he ﬁiﬁnke th:l.s i
7 adviuble, a.mcmg members of 'L:he Gemi‘stee P S :

.. This aftemoon, Ju&ge m:mam, wha iﬁ to take t&;e plaee ai‘ Juage Srary,
conmencing next week (upon his leaving us to g u:p dn ‘the Fedspal bench), as’
the Presiding Judge of the Pretrial Master Ca ¥, a.nii‘. usged this
matter in a general way and it vas our theught thu:t: in view
will take to. get legisla’him,_there shoild be & rule of the Jullicial Cmmcil :
or our Cowrt, or st least & policy. menorandin, réquiring disclosupe such ag is
indicated by the- Qeeans g: case before pz‘e‘l‘-x?z.al, ‘and- that _a’t Mial the

. contentione and issues on suéh matters: should be covered by ‘ordsr. Almo, we

felt that the. mtter of contentions as ta be:aeﬂts a;mi samama slwuld 'be
covereﬁ.. , R .

In other words, I am: inelined to be f‘or the chang in the 1&# Wt think

. we can save days of trial work by going intdthiam%‘berfah rapidly.. Judge
Hufetedler suggested that the matter be teken up &t the ‘meeting of the Disccvery
and Pretriesl Committee and then if the cmttee agrees 1t can bGe teken up

with the repreaent&tives of thae ma,jor oa bodies. This likewise seemed
to me to be a gcod suggestion. J

the time that it




. Will Judge McCoy, therefore, please, after he has read this and the
-+ .enclosure, call me?  And any of the regt of you who have thoughts on this.
subject please call me on the telephone » and 'bhen we can deciﬂe whers 'Eo so
from here, or is it there? _ _

McIntyre Faries

‘Presiding Judge
MOF:ml . e
attach, | o L

ce:- Judge J. F. Mordney

7 Judge Bmil Gumpert

- Judge Reginald I. Bauder

~ Judge Clarke E. Stephens

- Judge James: M, McRoberts -
Judge Wﬂ.’l.iamﬁ Lavit T S
Juige Shirley M. Hifstedler = . SRR S
Judge Williem H. Rosenthal =~ - = B

 Herman Selvin, Beq., Chairman '
' California. Law Bevisim Canmission

John H. Deﬁbully, meeutive Secretary
California La:w Raviaion comﬂsaien
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Wy ‘ . EDMUND G. BROWN

ROBERT K. REED . wor OF CAL A ROBEAT B. BRADFORD
CHIEF OF DiviSION HerEcTOR

STATE OF CALIFORNIA

C Deparement of Public Waorks

DIVISION OF CONTRACTS AND RIGHTS OF WAY
PUBLIC WORKE BUILDING (LEQAL)

© 11RO N STRENTY
P, ©. POX 1409}
BACRAMENTO- 7. CALIFORNIA PLEASE REFER TO
: FILE Ne.

October 11, 1962

Law Revision Commission
School of Law

Stanford University
Stanford, California

Attention Mr. John H. DeMoully, Executive Secretary
Gentlemen: |

Re: Pretrial and Discovery in Eminent Domain
Proceedings

Your lettersof January 25 and August 14, 1962,
requested this Department to comment on the October 11, 1961,
draft of the tentative recommendation and proposed legislation
relating to pretrial conferences and discovery in eminent =,
domain proceedings.

- © In view of the uncertainty of the law at that time,
we refrained from specific comment. Since our last letter to
the Commission, the Supreme Court has decided the Greyhound -
and companion cases pertaining to discovery. The Supreme :
Court has recently decided the case of People v. Donovan, 37
A, C, 374, and the Third District Court of Appeal Heciaed the
case of Mowry v. Superior Court, 202 A.C.A. 263. In the interim
we have had the benelit of the reports of the State Bar Committees
on Condemnation Law and Procedure and Administration of Justice.

At the outset, we wish to advise you that the official
position of the Department of Public Works concerning any pro-
posed legislation to be introduced at the 1963 Session of the
Legislature is subject to the approval of the administration.
However, we would like at this time to present to the Commission
our present thoughts and comments on this matter for whatever
-afd they may be to the Commission..

PRETRIAL

As we indicated in our letter of October 25, 1960,
to the Commission, the conclusion and recommendation of the
consultants concerning pretrial procedure in eminent domain
cases came as no surprise. We certainly agree with the con-~
(:_ sultants that pretrial conferences have a '"tendency to prolong
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and make more expensive a condemnation action" and "has not
fulfilled the goals that were envisioned by fts proponents'
(Study, page 26)., We note that the Commission in its tentative
recomwendation of October 11, 1961 has refrained from making

a specific recommendation to the next Legislature concerning
pretrial conferences in eminent domain proceedings. We believe
that the Legislature should be given the benefit of the Commis-
sion's consideration, as well as the consultants' recommendation
on this matter.

It is our thought that there should be legislation in
the general area of pretrials providing that pretrials should
only be had in the cases where a party to the action, or the
court, so requests. This is similar to legislation which was
introduced at the 1961 Session of the Legislature. In addition,
the State Bar Committee on Condemmation Law and Procedure, in
its comments concerning pretrial conferences, had this to say:

"Pretrial conferences in eminent domain actions
have caused duplication of work and an increase

In costs in an area already overburdened with
costs, Commensurate benefits have not been
realized. The need, if any, for a pretrial
conference will be minimized if the Committee's
recommendations respecting discovery are adopted."

The Committee recommended as follows:

"Pretrial conferences should be held in emineant
domain proceedings only i1f requested by a party
or requested by the presiding judge or judge
before whom the action will be tried."

The growing dissatisfaction with the present pretrial
practice is evidenced by the action of the recent Council of
State Bar Delegates, which voted almost unanimously to make pre-
trial discretionary.

DISCOVERY

% It has been consistently our opinion, based on the
experience of our office, and discussion with attorneys who
usually represent property owners, that the discovery procedure
provided in the act of 1959 is not an effective or efficient
instrument for the promotion and administration of Justice for
either the property owner or the condemnor in the average
condemnation proceeding. Moreover, the appellate courts have
felt constrained to hold, contrary to what we believe to be
the expressed legislative policy set out in the act of 1959,
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that discovery be applied to cases involving expert opinion
evidence and work product. Accordingly, we are faced with a
situation which we feel 1s unfortunate. However, it is our
feeling that some of the recommendations of the Law Revision
Commission for a simpler and less costly simultaneous exchange
of certain factual information would be preferable to the in-
discriminate and costly application of usual discovery devices
to the general condemnation action and particularly to matters
of opinion and work product. Accordingly, we offer the follow-
Ing suggestions to the Commission for its consideration.

To the end of simplifying the proposed statute, we
believe that there are certain items that should be left out
of the exchange of valuation data. This thought is in accoxd-
ance with the recommendation of the State Bar Committee., We
will comment more specifically on these suggested deletions
In each section of the proposed statute.

The District Court of Appeal in the Mowry decision
(supra) held that the Discovery Act of 1959 contemplated the
exchange of information between condemnor and condemnee (page
277). However, neither the Discovery Act of 1959 nor the
Superior Court Rules specifically outline the procedure for
such an exchange. The mechanics of such an exchange should be
specifically spelled out by statute in a simple manner, provid-
ing an expedient method and workable sanctions. Inasmuch as
it would be difficult for a court to "“legislate' on the
mechanics of such an exchange, this would be an.appropriate
subject for leglslation. We strongly endorse the recommenda-
tion of the Bar Committee that these mechanics must avoid
"double preparation". .With these general comments and suggestions
in mind,we make the.following specific comments on each section
in the proposed statute.

Code of Civil Procedure Section 1246.9

We note that the Commissicn in drafting this legisla-
tion has renumbered Code of Civil Procedure Section 1246.1 as 1246,9.
We do not believe that the subject matter of 1246.1 is out of
place in its present position in the Code of Civil Procedure.
In fact, we believe that it is now located in the most appropri-
ate part of the Code of Civil Procedure pertaining to eminent
domain, There is no need for relocating this section and adding
to the confusion in our law by renumbering the section. In
addition, this does not appear to be the section that should be
renumbered in order to accimmadate the cdde sectidhs pertaining
to the mechanics on the exchange of valuation data. We respect-
fully suggest that the provision of this tentative statute be
placed in the Code of Civil Procedure in the discovery portion,
with possibly a cross-reference section in the eminent domain
portion of the Code of Civil Procedure referring to the
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discovery sections, This placement is compatible with the
specialized discovery provided for in Section 2032 of the Code
of Civil Procedure pertaining to the medical reports in personal
injury litigation. The specialized procedure for exchange of
information in eminent domain proceedings should be treated in
the sgme manner and placed in the same part of the Code of Civil
Procedure.

Our comments on each of these sections will, however,
use the Commission's present numbering.

Code of Civil Procedure Section 1246.1(a)

The problem of the timing, both for the time of the
demand and the time that the answers must be served, 1s an
exceedingly complex one, We believe that this problem of timing
should be resolved after it is determined how much information
is to be exchanged. The more information that is contalned in
the exchange the more time is needed, both to prepare the material
and to study and review the opposinﬁ party's material. At the
same time the problem of costs for "double preparation' should
be considered, Consequently, we reserve comment on how much
time 1s needed until a determination is made as to how much
material is to be included in the valuation data. In additionm,
the pretrial rules concerning the date of pretrial and date of
trial must be taken into consideration. Superior Court Rule 8.12
should be consldered in allowing for sufficient time to serve
and answer the demand for the exchange of valuation data. Rule
8.12 provides that the time for trial shall not be within ten
days after the pretrial conference and as nearly as possible
not later than five weeks after the pretrial conference. At
the time of the pretrial conference it is the duty of counsel
for all parties to be prepared for trial as required by
Superior Court Rule 8.2,

In many eminent domain actions there are several
parties defendant who either have little or no interest in the
case and who undertake none of the burden of preparing for trial,
e. 2., lessees and trust deed holders. Any party coculd, in
collaboration with the principal defendant, serve a demand upon
the plaint?ff for an exchange. The information which this
defendant would exchange would be of no use to the plaintiff
and yet the plaintiff's information would give the principal
defendant a "free ride' because the principal defendant does
not simultaneously exchange any data with the plaintiff. Con-
sequently, we would recommend that Section 1246.1(a) read as
follows:
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"1246.1(a) Any party to an eminent domain
proceeding may, not later than 40 days prior to
the day set for trial, file and serve upon any
adverse all party parties to the eminent domain
pioceedin%’and fite a demand to exchange valua-
tion datas.

In lieu of.the above amendments, a provision could be
added to this section to the effect that service of the demand
must be made on all parties.

Code of Civil Procedure Section 1246.1(b)

We recommend that éhnilar chaﬁges be made in Code of
Civil Procedure Sectlon 1246.1(b){(2). The first part of this
section should read as follows: =

"(2) Include a statement in substantially
the following form: 'You are required to serve
and file a statement of valuation data upon all
other zarties in compliance with Sections 12%46.1
and 1246.2 of the Code of Civil Procedure mot later
than 20 days prior to the day set for trial and,
subject to Section 1246.6 of the Code of Civil
Procedure, your failure to do so will constitute
a wailver of the right to introduce on direct
examination in your case in chief any of the
evidence required to be set forth in your state-
ment of valuation data.'"

Code .0f Civil Procedure Section I286.1(c)

' We recommend that the same chaﬁge be made in this sec-
tion so that it will read as follows:

""{c) Not later than 20 days prior to the
day set for trial, the party who served the demand
and each party upon whom the demand was served
shall serve and file a statement of valuation data.
The party who served the demand shall serve his

) statement of valuation data upon eaeh all other
party parties en whem the demand was served. Each
. party on whom a demand was served shall serve
his statement of valuation data upon the partey
who served the demand all other parties."
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Code of Civil Procedure Section 1246.2(b)

As we suggested at the beginning of our letter, we
believe that the information and valuation data to be exchanged
should be simplified in order to reduce the cost of prepara-
tion and prevent '"double preparation”. This is in accordance
with the general comments cof the State Bar Committee. In
subsection (2) the information indicating the probable change
of zoning would seem to encompass much detail,with little
corresponding benefit. An examination of the other party's
compensable sales data will reveal the highest and best use
and any contention as to a prcbable change of zoning. In
any event, a simple statement of the contention of the party
as to a probable change of zone would be sufficient to alert
the other side that there was an issue which should be in-
vestigated. Any surprise as to such issue would be elimin-
ated by this exchange. If the Commission desires this in-
formation in the statute the subsection should be amended
to read as follows:

"(2) The applicable zoning and any in-
formatien indieating contention as to a probable
change thereof."

We agree with the report of the State Bar Committee
concerning subsection (4) on cost data. This element of market
value has minor significance and ordimarily the opinion of the
witness as to value will encompass this method of valuation
where applicable. Our thought is to eliminate the statement of
detail, particularly where items of building costa are involved
as this is often quite voluminous.

In subsection (5) the information as to the gross and
net income from the property and the capitalization thereof is
not required in the ordinary case as recommended by the State
Bar Committee. In the unusual case such information can be
obtained by other discovery devices. Consequently, 1f this sec-
tion is included in the proposed statute, it should be limited
to a statement of the actual income and actual expenses, thus
referring to the basic facts rather than getting into the
vagaries of opinion. This provides factual Information and
leaves the evaluation of the data to the expert witness.

We agree with the Committee of the State Bar that sub-
section (7) should be eliminated. Basically, it is a time con-
suming detail which will produce no benefit to the opposing
side. ' '
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Code of Civil Procedure Section 1246.2(c).

The reference in this subsection to the previous sub-
section (b) should be more explicit and should be referred to
as follows: "Subdivision (b)(3)".

Code of Civil Procedure Section 1246,.3.

If Section 1246.2(b) (6) is eliminated there would be
no need for this section, particularly in view of the fact that
the 1959 Discovery Act already provides in Code of Civil Pro-
cedure Section 2031 for the production and inspection of
documents and other tangible things.

Code of Civil_Prucedure Section 1246.4.

The amendments to proposed Section 1246.4 that have
been prepared by the State Bar Committee are generally in accord
with our view of this section, We believe the code section can
be simplified and also specifically state that not only must the
notice be given but that the notice must include the information
specified in Section 1246.2. This notice should be in writin%
except that during the actual trial on the issue of market value
the statement need not be In writing and may be made orally to
the satisfaction of the court. With these thoughts in mind
this section should be recast to read as follows:

"1246.4 (a) A party who has served and filed
a statement of data shall diligently give notice to
the parties upon whom the statement was served if,
after service of his statement of data, he:

"(l) Determines to call a witness not 1isted
on his statement of valuation data; -

"(2) Determines to have a witness called by
him testify upon direct examination during his
case in chief to any data required to be listed on
the statement of valuation data but which was not
8o listed; or -

"(3) Discovers any data required to be listed
on his statement of data but which was not so listed.

"(b) The notice required by subdivision (a) of
this section shall include the information specified
in Section 1246.2. However, the notice need not be




Law Revision Commission -8=- October 11, 1962

in writing where it is given during the trial oi the
issue of valuation 1f the court is satisfied that it
meet: thﬁ requirements of subdivision (a) of the
section.

Code of Civil Procedure Section 1246.5.

We are satisfied with the wording of this section as
drafted by the Commission but do not agree with the suggestion
made by the Bar Committee to change the term "witnesa“ to the
term "expert.witness",

Code of Civil Procedure Seétiou 1247(b).

The Departmant is concerned with the Commission's
proposed statute providing for delivery of a map within fifteen
-days after the request is made by the defendant property owner.
This may lead to the preparation of maps Iin many cases which
would normally be settled in the course of negotiations. We
believe that the timing of the demand for maps and preparation
of maps should be tied to the time of trial, We are not aware
of any problems with respect to the present 30-day requirement
and see no need for a change.

In conclusion, we note that the Report of thﬁ State
Bar Committee on Administration of Justice "felt there were
numerous objections to the tentative form" of this statute.

' We would appreciate being advised-when the Commission
will finally consider this matter.

Very truly yours,

2

Chief of Division
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CALTFCRNIA LAW REVISION COMMISSION
School of law
Stanford, California

TERTATIVE

RECOMMERDATION AND PROPOSED LEGISLATION
relating to

Pretrial Conferences and Discovery in Eminent Domain Proceedings

NCTE: This is e tentative recommendation and proposed statute

prepared by the California Law Revision Commission. It is not a finel

recomnendation and the Commission should not be considered as ha;vzl.ng

nade & recomendation on a particular subject until the final

recommendation of the Commission on that subject has been submitted

to the Legisleture. This material is being distributed at thie time

for the purpose of obtaining suggestions and comments from the

reciplents and is not to be used for any cther purpose.




TENTATIVE RECOMMENDATTON OF THE CALIFCRNIA

LAW REVISION CCMMISSION

relating to
Pretrisl Conferences and Discovery in Eminent Domain Proceedings

One of the masjor improvements in the procedural law of this State
in recent years has been the enactment of adequste discovery leglslation.
Effective discovery techniques serve two desirable purposes. First, they
enable & party to learn and to determine the relisbility of the evidence
that will be presented againest him at the trial. BSecond, they make the
pretrial conference more effective because each party bas greater knowledge
of whet he can expect to prove and what the adverse party can be expected
to prove against him.

The use of discovery in eminent domain proceedings has not kept pace
with its use generally in other civil proceedings. Prior to the August 1961

_Secisjon of the California Supreme Court in Greyhound Corp. v. Superior

Courbl, this was in part attributable to such decisions as Rust v. Roberts?

These decisions severely limited the extent to which the opinicn of an
expert could be discovered in asn eminent domain case, They made discovery
ineffective in eminent damain litigation because the principal issue

involved in such cases--the value of the property teken or dameged--1s &

1. 56 A.C. 353.
2. 171 Cal. App.2d 772, 341 P.2d 36 (1959)
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matter of expert opinion. The extent to which the Greyhound case has mads
the opinion of the expert in an eminent dommain case discoverable is not

clear, although in that case the Supreme Couri cited Grand Iake Drive-In v.

2
Superior Court~ (holding that an expert's opinion mey be discovered) with

approvalh and criticized Rust v. Roberts.5

Even if the courts construe the Greyhound case to permit broad discovery
in eminent domain litigation, two major problems involving the use cf
discovery in these cases will still exist. The first is the problem of
compensating the expert for his time in preparing for and giving his
deposition. It seems unfair for one party to impose this expense upon the
adverse party sgainst his will. Even if the problem of the ellocation of
this expense were readily soluble, the amount of the expense involved in
taking the deposition'of an expert often would make this form of discovery
impractical.

The other major problem is that the pertinent valuation data
frequently is not accumulated until after the normal time for completion
of discovery--the time of the pretrial conference. There are three
reasons why this data is not aveilable until a few days before the
time of the mctual trial. First, the parties usually sre unwilling
to incur the expense of having the expert complete his appraisal until
shortly before the actual trial, for they seek to aveid this expense until
it is elear that the cass cannot be settled. Second, an appraisal report

completed & considerable time before the trial must be brought up to date Just

3. Grand Iake Drive-In v. Superior Court, 179 Cal. App.2d 122, 3 Cel. #ptr.
621 (1960). _

k. Bee 56 A.C. 353, 39h-396.

5. See 56 A.C. 353, 378-380.
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before the trial and this involves additicnel expense. Thirgd,

an appraiser who completés his appraisal a considerable time before
the trial may find that he has forgotten many of the details by the
time of the trial and may neecd to devote & substantial amount of time
to reviewing his appraisal jJjust hefore trilal in order to refresh his
memory.

The Commission believes that these problems relating to effective dis-
govery in eminent dcmain cases may be overcome by legislation providing
for a pretrial exchange of written statements ccnteining pertinent valua-
tion data. This technlque is not novel; a variation of this procedure is
now used ln scme federal district courts in eminent domain proceedings
and simijar procedures are provided by the statutes of some other states.
Analogous procedures are provided by California statutes relating to
cther fields where the problems are comparable. For example, Code of
Civil Procedure Section 454 provides that, upon demand, a copy of
an sccount sued upon must be delivered to the adverse party; snd, if
such delivery is not made, the party suing upon the account may not
give any evidence thereof st the trial. Similarly, Code of Civil
Procedure Section 2032 provides for e compulsory exchange of physicians’
reports under certain circumstences; and, 1f the report of an examining
physician has not been exchanged, the court may exclude his testimony
at the trial.

The Commission recognizes that pretrial exchange of valustion
date will reguire & party to prepare a substantial portion of his
case somewhat earliier than is now the practice -- i.e., by the time
the information is required to be exchenged ratheyr than by the time of .

the trial. But.the-recommended procedure has.several offsetting
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advantages. First, it will tend to assure the relisbllity of the

date upon which the appraisel testimony given at the trial is based,

for the parties will have had an opportunity to test such daia through
investigation prior to trial. Such pretrial investigation should
curtail the time required for the trial and in some cases may facilitate
settlement. BSecond, if the exchange of information takes place pricr
to the pretrial conference, the conferencs will serve a more useful
function in eminent domain proceedings. ¥For example, the parties, having
checked the supporting data in advance, mey be able to stipulate at

the pretrial conference to highest ard best use, to what sales are
comparable, to the admiseibllity of certain other evidence and, perhaps,
even to the amounts of certain items of damage. Of course, this
desirable objective can be fully achieved only if the Judicial Council
amends the pretrial rules to provide for the holding of pretrial
conferences in eminent domain cases subsequent to the time for exchange
of the valuation data.

The procedure recommended above for the pretrial exchange of

valuation data is supplementel to cother discovery procedures. Never-

7. The proposed statute provides for the exchangs of valuation data
not less than £0 days prior to trial. Under existing pretrial
procedures, this tinme limit does not provide assurance that the date
will be exchanged prior to the pretrial conference. As valuation
opinicns are subject to change as more data are acguired, it is
desirable to have the completion of discovery, and hence the pretrial
conference, as near to the actval trial as possibie. The Commission
is hopeful that if the proposed statute is enacted the Judicial
Council wiil amend the pretrial rules to permit the holding of the
pretrial conference in eminent domain cases after the completion of
the procedures required in the proposed statute, i.e., within 20
days of the time set for trial. IF the Judicial Councll believes
a different time schedule for the pretrial conference in eminent
domain cases is necessary, the Commissior will reconsider its
recommendation to determine whether the procedures here reguiresd
can be completed befure the pretrial conference.

b




theless, the Commissicr erticizates that the procedure hereir reccrmended
will provide all the information that is necessary in the ordinary case
and that other methcds of discovery will be used only in unusual cases.

For the foregoing reasons, the Commission makes the following
recommendations:

1. At least 50 days prior to whe trial, any party to an eminent
domaln proceeding shcould be permitted to serve on any adverse pariy a
demand to exchange valuation data. Thereafter, at least 20 days prior to
the trial, both the party serving the demand and the party oo whom the
demand is served should be reguired to serve on each cther statements
setting forth specified valuation data, such ag the nasmes of the witnesses
who will testify as to the value of the property, the opinions of these
witnesses and certain of the data upon which the opinions are based. In
lieu of reporting the contents of documentary material, a party should
be able to list the documents and indicate where and when they are
avaiiable for inspection.

Compliance with these requirements will be relaiively inexpensive.
Appraisal reports ordinarily contain all the valuation datae reguired to
be listed in the statement and copies of the reports can be made a part
of the statement. Of course, the reguired iisting of data is not intended
to enlarge the extent to which such data may be admissible as evidence in
the actual trial of an eminent domsin case.

2. If a demand and a stetement of vaiuation data are served, 2
rarty should not be permitted to call & witness to testify on direct
examination during his case in chief to any informetion required to

be listed upon a statement of veluation date unless he has listed

-5




the witness and the information In the statement he served on the adverse
parties.

This sanction is needed to enforce the required exchange of the
statements of valuation data. The same procedural technique is used to
enforce ﬁhe required exchange of physicilans' statements under Code of
Civil Procedure Section 2032 and to enforce the required service of a
copy of the account under Code of Civil Procedure Sectiom 454. The
sanction, however, should be limited to a party's case In chief so that
crces~examination and rebuttal are unaflfected by the required exchange of
valuation data, for it is often difficult to anticipate the evidence
required for proper rebuttal or cross-examinatiocn,

3. The court should be authorized to permit a party to call a witness
or to inbtroduce evidence not listed in his stabement of valuation data
upon a showing that such party made a good faith effort to comply with the
statute, that he diligently gave notice to the adverse parties of his
intention to 2all such witness or to introduce such evidence, and that
prior to serving the stetement he (1) coculd not in the exercise of
reasonable diligence have determined to call the witness or have discovered
or listed the evidence or (2) failed to determine to call the witness or
to discover or list the evidence through mistake, inadvertence, surprise or
excusable neglect. These are similar to the standards now applied by the
courts under Code of Civil Procedure Section 657 (for granting & new trial
upen newly discovered evidence) and under Code of Civil Procedure Section
473 (for relieving & party from default) and it is appropriate for the
court to apply the standards here.

L, Section 1247 of the Code of Civil Procedure, which now requires

the condemner in partial teking cases to serve a map.pf the-affected
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parcel upon the condemnee 1f reguested to do so, should .

be amended so that the condemmee may obtain the map prior to the
time for the service of his statement of valuation data. This will
ensble the conidemnee to prepare his statement of valuation data
with an accurate idee of the amount of property to be taken by the

condemner.

The Commissicn's recommendation would be effectuated by the

epactment of tre fnllowing measure:




An act to emend and renumber Becticn 1246.1 of, to emend Section

1247b of, and to add Sections 1246.1, 12L6.2, 1246.3, 1246.k,

1246,5, 1246.6, 1246.7 and 1246.8 4o, the Code of Civil Procedure,

relating to eminent domain proceedings.

The people of the State of (elifornia do enact as follows:

SECTION 1. Section 1246.1 of the Code of Civil Procedure is

amended and renumbered to read:

[1246+2] 1246.9. Where there are two or more estetes or divided

interests in property sought to be condemned, the plaintiff is entitled

to have the amcunt of the award for sald property first determined as
between plaintiff and all defendants claiming any interest therein;
thereafter in the same proceeding the respective rights of such defendants
in and to the awerd shall be determined by the court, Jury, or referee

and the award apportioned accordingly. The costs of determining the
apportionient of the award shall be ellowed to the defendants and taxed
against the plaintiff except that the copts of determining anmy issue

as to title between two or more defendants shall he borne by the defendants

in such proportion as the court maey direct.

SEC. 2. Section 1245.1 is edded to the Code of Civil Procedure,

‘o read:

1246.1. () Any party to en eminent domein proceeding may, not
later than 40 dmys prior to the day set for trial, serve upon any
adverse party to the eminent domain proceeding and file a demand to

exchange valuation data.




()

(b} The demand shall:

(1) Describe the parcel of property upon which valustion data
is sought to be exchanged, which description may be made by reference
to the complaint.

(2) 1Include a statement in substantially the following form:
"You are required to serve and file a statement of valuation data in
compllance with Sections 1246.1 and 1246.2 of the Code of Civil
Procedure not later than 20 days prior to the day set for trial and,
subject to Section 124k6.6 of the Code of Civil Procedure, your failure
to do so will constitute a waiver of the right to introduce on direct
examination in your case In chief any of the evidence required to be
pet forth in your statement of valuation data.”

(¢) Not later than 20 days prior to the day set for trial, the
party who served the demand and each party upon whom the demand was
gerved shall serve and file & statement of velustion dasta. The perty
who served the demend shall serve his statement of valuation dats
upon each party on whom the demand was served. Fach party on whom a
demand was served shall serve his statemeunt of valuation data upon

the party who served the demand.

SEC. 3. Section 1246.2 is added to the Code of Civil Procedure,

to read:

1246,2. The statement of valuation data shall contain:
(2) The name and business or residence address of each person

intended to bde called ap & witnese by the perty to testify to his opinion




()

()

of the value of the property described in the demand or &s to the amount
of the damage or benefit, if any, to the larger parcel from which such
property 1s taken and the pame and business or resldence address of
each person uporn whose statements or opinion the opinion is based in
whole or in part.

{b) 'The opinion of each witness listed as required in subdivision
(a) of this section &s to the value of the property described in the
demsnd end as to the amount of the damage or benefit, if any, which
will acerue to the larger parcel from which such property is taken and
the follcwing data to the extent that the opiniom is based thereon:

(1) ™e highest and best use of the property.

(2) The applicable zoning and any information indicating &
probable change thereof.

{(3) A 1ist of the offers, contrects, sales of property, leases
and other {ransactions supporting the opinion.

{k) The cost of reproduction or replacement of the property less
depreciation and obsclescence and the rate of depreciation used.

(5) The gross and net income from the property, its reascmable
net rental value, its capitalized value and the rate of capitalization
used.

(e} With respect to each offer, contract, easle, lease or other
transaction listed under subdivision (b) of this section:

(1) The names and business or residence eddreseses, if kaown, of
the parties to the transaction.

{2) The location of the property.

{3) The date of the transaction.
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(¥) If recorded, the date of recording and the volume and page
where recorded.

(5} The comsileration 2nd other tevms and circumstancas of the
transaction. The statement in lieu of stating the “erms conteined in
any contract, lease or other document may, if such document is aveilahle
for inapection by the edverse party, state the plece where and the times
when it is available for inspection.

(a) A list of the maps, plans, documents, photogrephs, motion
pictures, books, accounts, models, cbjects and cther tangible things upon
which the opinjion of any person intended to be called as & witness by the
party is based in vhole or in part, or which is intended to be introduced as
evidence in connection with, or to be used to explein, clarify or supplement,
the testimony of any perscn- inténded to be called a8 & witness by the party.
The ustetement also shall indicate the place where each is located and, if

known, the times when it is available for inspection by the adverse party.

SEC. 4. Section 1246.3 is added to the Code of Civil Procedure,

to read:

1246.3. 1If a party required to serve & ptetement of valustion
data has in his possession, custody or control any property or tangible
thing required to be listed in his statement of valuation date, ke shall
meke it availablie et reasonable times for inspection and copying or photo-

graphing by or on behalf of the.party on whom the statement is served.

SEC. 5. Section 1246.4 is added to the Code of Civil Procedure,

to read:




8

()

12464 (a) A party who hes sérved and filed & statement of veluation
data shall diligently give notice to the parties upon whom the statement
wap served if, after service of his statement of veluation data, he:

{1) Determines to call a witness not 1listed on his statement of
veluation data for the purpose of having such witness testify to his opinion
of the value of the property described in the demand or the amount of the
damage or benefit, if any, to the larger parcel from which such property 1is
taken;

{2) Determines to have & witness called by him testify on direct
examination during his case in chief to any data required tc be listed
on the statement of valuation data but which was not so listed; or

(3) Discovers any veluation date required to be listed on his
statement of valuation data but which was not so listed.

(b) The notice reguired by subdivision (&)} of thie Section shall
inelude the information specified in Section 1246.2, but it is not

required to be in writing.
SEC. 6. Section 1246.5 is added to the Code of Civil Procedure, to reed:

1246.5. Except as provided in Section 1246.4, 1f 2 demend to
exchange valuation date and one or more statements cf valuwtion dats
are served snd filed pursuant to Section 1246.1:

{a) No party required to serve and file a statement of valuetion dats
mey call a witness to testify to his opinion of the value of the property
described in the demand or the amount of the damage or benefit, if any, to
the larger parcel from which such property is taken unless the name and
address of such witness are listed on the statement of the party who calls
the witness.

(b) No witness called by any.perty required to serve &nd file
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a statement of valuation data may 'test:?fy on direct examinf.:.tion during
the case in chief of the party who called him to any data required to he
listed on & siatement of veluation data unless such data is listed on

the statement of valustion data of the party who calls the witness, except
that testimony that is merely an explenation or elaboration of data so

listed jie not insdmissible under this section.
BEC, 7. Section 1246.6 is added to the Code of Civil Procedure, to read:

1246.6. The court may, upon suck terms as may be Just, permit
a party to call a witnese or introduce on direct exeminstion in his
case in chief evidence required to be but not listed in such party's
statement of wveluatlon dets if the court finde that such party has made
a good faith effort to comply with Sections 1246,1 to 1246.3, inclusive,
that he has complied with Section 1246.4, and that, by the date of
the service of his statement of valuation deta, he:

(a) Would not in the exercise of ressonable diligence have determined
to cell such witness or discovered or listed such evidence; or

(b} Falled to determine to call such witness or to discover or list

such evidence through mistake, inadvertence, surprise or excusable neglect.

SEC. 8. BSection 1246.7 is added to the Code of Civil Procedure, to

resd:

1246,7. The procedure provided in Sections 1246.1 to 1246.6,
inclusive, doee not preveni the use of other discovery procedures in

eminent domain proceedings.




8EC. 9. Section 1246.8 is sdded to the Code of Civil Procedure,

to read:

1246.8. Hothing in Sections 1246.1 to 1246.T7, inclusive,
makes admissible any metter that is not otherwise admissible as

evidence in eminent domain proceedings.

SEC. 10. Section 124Tb of the Code of Civil Procedure is

exended to reed:

1247b. Whenever in [a-cendemmatien] an eminent domdin proceeding

oﬁl:,r a portion of & parcel of property is scught to be teken [amd-upen],

the plaintiff, within 15 days after a request of a defendant to the

pleintiff, [sade-ad-ieast-30-days-prier-te-the-time-of-4rindy-the
piaimsiff] shall prepere & mep showing the bounderies of the entire
percel, indicating thereon the part to be taken, the pert remaining,
and shall serve an exact copy of such map on the defendent or his

attorney [a4-least-£ifteen-{15)-daye-priowr-to-the~sime-of-irial].
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