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10/30/62. 

Memorandum No. 72 (1962. ) 

SUbject: study No. 36(L) - Condemnation (Pretrial Conferences and 
Discovery) 

BACKGROUND 

The purpose of this memorandum is to present for Commission considera-

tion the several comments and suggestions that have been received in 

. connection with the Commission's tentative recommendation relating to 

Pretrial Conferences and Discovery in EmineDt Domain Proceedings. 

The tentative recommendation was first distributed for comment to 

apprOXimately 100 interested persons on October 31, 1961. MOst private 

attorneys, as well as most public agencies, commenting on the tentative 

recommendation objected to the proposed legislation. The reasons for 

objection ranged from differences in principle and the probable lack 

of necessity for any legislation to a fear of increased costs and 

invasion of the work-product concept. 

The tentative recommendation was distributed again on August 14, 1962-

after several decisions by the appellate courts clarifying the appropriate 

areas of discovery. The comments received since the second distribution 

indicate a balance of opinion for and against the proposed statute, with 

the criticism directed mainly at detail rather than principle. Accord-

ingly, the staff suggests that the basic approach to this problem is a 

sound one and that questions of detail ought to be resolved in favor of 

submitting legislation on this subject to the 1963 Legislature. 
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Attached as Exhibit I (blue pages) is a report of the State Bar 

Committee on Condemnation Law and Procedure. Included in this report 

is the Committee's redraft of the Commission's proposed statute. 

Attached as Exhibit II (yellow pages and pink pages) is a collection 

of letters received from private attorneys and representatives of various 

public agencies. (These letters are arranged in inverse chronological 

order except where more than one letter wss received from the same source. 

The letters received since the second distribution of the tentative 

recommendation are reproduced on pink pages; all others are reproduced 

on yellow pages.) A table of contents to this exhibit is contained on 

page 11-1 of the exhibit. 

Attached as Exhibits III and IV (also pink pages) are two additional 

letters commenting on the tentative recommendation. These letters were 

received since the preparation of Exhibit II. 

Also attaChed (white pages) is a letter received from the Department 

of Public Works. 

Finally, there is attached a copy of the Commission's tentative 

recommendation which was distributed on the dates indicated above. 

We had hoped to have a revised research study on this subject 

available at the time the Commission considered this tentative recom-

mendation. Our consultant has not delivered the revised study. 

Accordingly, we suggest that you read the following cases which bear 

on discovery and spell out the Greyhound decision to some extent: 

Oceanside Union School Dist. v. Superior Court, 58 Adv. Cal. 182 
( July 1962); 

San Diego Professional Assn. v. Superior Court, 58 Adv. Cal. 197 
(July 1962) (indicating an expert witness' report is not 
privileged per se and disapproving Rust v. Roberts); 
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Dept. of Public Works v. Donovan, 57 Adv. Cal. 374, 19 Cal. Rptr. 
473, 369 P.2d 1 (1962); 

Mowry v. Superior CoU!~, 202 Adv. Cal. App. 263 (April 1962). 

We suggest also that you study the tentative recommendation and 

read the letters that are included in the various exhibits before you 

consider the following analysis of the comments and suggestions concern-

ing the tentative recommendation. 

IS THE STATUTE A SOUND SOLUTION TO THE PROBLEM OF DISCOVERY IN EMINENT 
DOMAIN CASES? 

It should be noted at the outset that the tentative recommendation 

contains nothing regarding pretrial conferences in eminent domain 

proceedings. The staff recommends that we do not provide anything 

concerning pretrial conferences in the proposed statute. The matter 

of pretrial conferences is now being considered by the State Bar and 

by the Judicial Council. This seems to be a matter that should be 

dealt with by court rule rather than by statute. Moreover, we would 

not have time to work out the details of legislation concerning pretrial 

conferences even if we determined that to be the desirable course of 

action. Accordingly, comments which have been received that indicate 

general disapproval of the pretrial system do not properly reflect 

crlticism of the proposed statute. 

The tentative recommendation provides, in effect, for an exchange 

of appraisal reports a short time prior to trial. One of the most 

frequent criticisms of the tentative recommendation relates to the time 

element. Some persons stated that the exchange would be effective only 

if it occurred prior to the pretrial conference, while others felt that 

preparation for trial so far in advance of actual trial would be unduly 
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burdensome and costly. The cost factor is prominently mentioned by 

almost every private attorney commenting on the statute. In turn, the 

suggestion that the exchange of information should occur only a few 

days prior to trial effectively eliminates the value which such exchange 

would have so far as negotiation and settlement at pretrial is concerned. 

Moreover, as the Department of Public Works correctly notes, it seems 

that the question of timing properly depends upon the eo.ount of infor­

mation to be exchanged. Thus, while more time for preparation and 

analysis would be required if a detailed ex: change is to occur, this 

would result in the double preparation which is condemned by almost 

every commentator. On the other hand, to so limit the amount of infor­

mation to be exchanged far in advance of actual trial as to avoid 

double preparation would defeat the prime purpose of the statute. The 

question of timing, then, which engenders the subSidiary questions of 

cost, early or double preparation, and the extent of the detailed 

information to be exchanged, is the most important thread of criticism 

~lnDjng through the comments received to date. 

The questions of timing and the extent of information to be 

exchanged may be resolved in connection with a detailed consideration 

of the proposed statute. These should be conSidered only after an 

initial determination is made on the first question presented by the 

comments received on this tentative recommendation; and that is whether 

the general approach of the proposed statute is sound. Many of the 

comments indicate general approval of the discovery proceedings 

presently available to practitioners. Others, including the State Ear, 

suggest that there is a need for a simple, inexpensive means of 

exchanging factual information. As indicated, the staff feelS that 
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the proposed statute represents a sound approach to the problem and ought 

to be the framework for needed remedial legislation. 

SPECIFIC COMMENTS AND SUGGESTIONS 

Assuming that the Commission desires to reaffirm its previously 

approved course of action as reflected in the tentative recommendation, the 

following specific comments and suggestions should be considered in connection 

with the Commission's proposed statute. 

Section 1246.9 (presently Code of Civil Procedure Section 1246.1). 

The Department of Public Works (see pages 2 - 3 of the attached letter) 

objects to renumbering this section, pointing out that it is now properly 

located in the provisions relating to eminent domain. Additionally, the 

Department auggests tilat the Commission I s proposed statute more appropriately 

belongs in that part of the Code of Civil Procedure dealing with discovery, 

with a possible cross-reference in the eminent domain title. The Departr,ent 

notes that the suggested placement would be cOlI!.Patible with the spech.l:l.zed 

discovery procedure pertaining to medical reports in personal injury action~ 

[Code of Civil Procedure Section 2032]. 

As the Commission will recall, the decision to place the discovery 

statute in the eminent domain porti9n of the Code of Civil Procedure was 

based upon our plan to eventually reorganize the eminent domain title, 

with chapters relating to evidence, moving expenses, discovery, and the lik~. 

Although the proposed statute may be considered as a specialized discovery 

procedure, the substantive law to which it relates, .!.!!.:.' eminent domain, 

is codified. This distinguishes the proposed legislation from other 

specialized discovery procedures like that relating to medical reports. 

Accordingly, the staff recommends that the proposed statute be placed in 

-5-



c 

c 

the eminent domain title, and suggests that the tentative recommendation 

places toe proposed statute in the most logical position in the eminent 

domain title. 

Section 1246.1. As previously noted, a major objection to the entire 

statutory scheme proposed by the Commission--an objection expressed by well 

over half of the persons commenting on the tentative recommendation--is the 

timing provided for in this section. The state Bar and most practicing 

attorneys expressed particular concern over the cost factor involved in 

early preparation and the desirability of avoiding "double preparation." 

In light of the substantial objections to the time limits provided 

in the tentative recommendation, the staff believes that the time for the 

exchange of information ought to be shortened to, perhaps, five days before 

trial. This, of course, would mean that there would be no exchange of 

information available for the pretrial conference unless voluntarily made 

by the parties. It is likely, however, that pretrial conferences will be 

made discretionary with the parties, for this is the conclusion of the 

State Bar and is now (as noted) a matter being studied by the State Bar 

and the Judicial Council. The staff sees no easy solution which would 

satisfy all of the objections made to the time element, but believes that 

a shorter time limit would be a better alternative than would a reduction 

in the amount of information to be exchanged, which, as noted, would 

effectively defeat the purpose of the statute. 

Another problem with this section is raised by the Department of Public 

Works as follows: 

In many eminent domain actions there are several parties 
defendant who either have little or no interest in the case and 
who undertake none of the burden of preparing for trial, e.g., 
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leSsees and trust deed holders. Any party could, in collaboration 
with the principal defendant, serve a demand upon the plaintiff 
for an exchange. The information which this defendant would 
exchange would be of no use to the plaintiff and yet the plaintiff's 
information would give the principal defendant a "free ride" 
because the principal defendant does not simultaneou.sly exchange 
any data with the plaintiff. Consequently, we would recommend 
that Section 1246.1(a) read as follows: 

"1246.1(a) Any party to an eminent domain 
proceeding may, not later than 40 days prior to the 
day set for trial, file and serve upon ~-atve~se 
all party parties to the eminent domain proceeding 
aBi-~He a demand to exchange valuation data." 

In lieu of the above ·amendments, a provision could be added 
to this section to the effect that service of the demand must be 
made on all parties. 

A similar change is recommended by the Department with respect to sub­

divisions (b) and (c) for the same reasons noted above. 

Section 1246.2. There are several specific conunents with respect to 

this section. 

The first suggestion is that the requirement of listing every person 

l<pon whom an expert bases his opinion "in whole or in part" is going too far. 

"This would merely ask for a roll call of every public official and real 

estate man in the area." (See Exhibit II, page II-15.) The State Bar 

and the Department of Public Works also objects to this requirement, 

indicating that it defeats the purpose of a simple and inexpensive means 

of exchanging information. The Attorney General suggests a possible 

moderation by the addition of the word "substantial" preceding "part" in the 

quoted phrase. The Cormnission will recall that the prime purpose of including 

this requirement was to provide litigants with a means of identifying and 

verifying other experts upon whOJll the principal expert relied, such as a 

geologist, etc. 
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The state Bar Committee recommends that the Commission's statutory 

scheme not be limited to an exchange of valuation data. Rather, there 

should be an identification of experts intended to be produced as witnesses 

and the subject matter intended to be covered by each; such as a soil expert 

whose intended testimony does not deal directly with value. The specific 

suggestion is to require identification of every expert and the subject 

matter of the intended testimony, and to delete the limiting word "valuation" 

preceding "data" wherever it appears in the statute. 

Several persons objected to the phraseology in subdivision (b)(2) with 

respect to indicated changes in zoning. Specifically, the requirement 

of "any information" was believed to be too broad. Most suggestions 

indicated that a statement of contention of the parties with respect to 

probable zoning changes would suffice. 

The Commission should note the substantial split of opinion of the 

members of the State Bar Committee regarding the advisability of including 

offers in subdivision (b)(3) and the similar statement regarding the whole 

of subdivision (c). The Committee did, however, approve both of these 

subdivisions. There were no other adverse comments with respect to 

subdivision (b)(3). 

The State Bar Committee recommends the deletion of subdivision (b)(4) 

as being unnecessary in the usual case and discoverable by other means 

where necessary in the unusual case. The Department of Public Works is 

in accord with the Committee's position. 

Similarly, the State Bar Committee recommends adjustment of 

subdivision (b)(5) to require only information regarding actual gross 

income and actual expenses used in arriving at net income, since other 
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matters are not needed in the usual case and would be available through 

other means of discovery where necessary in the unusual case. The Department 

of Public Works is in accord with the Committee's position. 

The Department of Public Works suggests that the reference in this 

section should specifically refer to "subdivision (b)(3)." 

The Attorney General objects to the language "and circumstances" 

contained in Section 1246.2(c)(5), prefering instead that the more specific 

requirements of subdivision (cHI) through (c)(4) would suffice without 

the necessity of giving additional information. In the Attorney General's 

experience "no court has ordered an exchange of the "circumstances" surrounding 

each sale and no party has requested such information." 

A substantial number of persons objected to the requirement of listing 

the information required by subdivision (d). Some felt that this was 

entirely unnecessary and may prove to be unduly burdensome, particularly 

since the tangible information upon which an opinion is based would be 

available to any party exercising reasonable industry and diligence. Other 

commentators would distinguish between those tangible things upon which 

an opinion is based and those things which would be used by way of illustration. 

The State Bar Committee approved the deletion of this subdivision and the 

whole of Section 1246.3. The District Attorney of Ventura County favors a 

distinction between basis and illustration, but would include tangible 

things to be used by way of illustration in Section 1246.4, which relates 

to oral notice of data not previously listed in the eata exchanged. 

In light of the rather serious objections raised in connection with this 

subdivision, it would appear that the distinction between basis and 

illustration is a sound one. If this suggestion is approved, it would be a 
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matter of detail whether the oral notice be given by way of Section 

1246.4 or included in a separate substantive section. 

Section 1246.3. No specific co~ents were received with respect to this 

section other than the comment previously noted by the State Bar Committee 

and endorsed by the Department of Public Works that this section is unnecessary 

if subdivision (d) is deleted from Section 1246.2. Additionally, the Department 

suggests that this section is unnecessary in anw event because the matter is 

adeq~tely covered by existing Section 1231. 

Section 1246.4. The only revisions in. this section suggested by the 

State Bar Committee relate to making conforming changes in accord with the 

Ccn:Id.tte~'s recclCllendation regllrding8ecticn 1246.2. In addition to 

endorsing the~State Bar Committee's recommendation, the Department of Public 

Wrks would add that the notice be in writing except during the actual trial 

on the issue of market value. The specific language recommended by the 

department is as follows: 

"1246.4(a) A party who has served and filed a statement of 
data shall diligently give notice to the parties upon whom the 
statement was served if, after service of his statement of data, he: 

"(1) Determines to call a witness not listed on his statement 
of valuation data; 

"(2) Determines to have a witness called by him testify upon 
direct examination during his case in chief to anw data required to 
be listed on the statement of valuation data but which was not so 
listed; or 

"(3) Discovers any data required to be listed on his statement 
of data but which was not so listed. 

"(b) The notice required by subdivision (a) of this section shall 
include the information specified in Section 1246.2. However, the 
notice need not be in writing where it is given during the trial on 
the issue of Valuation if the court is satisfied that it meets the 
requirements of subdivision (a) of the section." 
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AI; DOted by several members of the Commission, it is COIIIIIIOn practice to 

orally advise an opponent of new material which ought to be disclosed; and 

it is the purpose of this section to permit such practice to continue under the 

general supervision of the court. Accordingly, the staff reCOlllllleMS against 

a requirement that the data be in writing. 

Another point is raised by the District Attorney of Contra Costa' 

County (See Exhibit II, page II - 6b, items 3 and 4) as follows: 

3. :;srts other than appraisers. The basic theory is that 
the corJdemnor /!lUSt put before the court the necessary shovil:Ig, 
whether by certified COPY' of resoJ.ution alone, or with oral 
test1mor:l;y, the case for "necessity". The burden is then calt 
upon the defendant to present his case in chief, foJ.J.oved by 
the condemnor's presentation. In actual practice, unless 
there is an entire taking, the prelfndmery presentation by 
the corJdemnor includes engineering testiDDn;y and exhibits 
concerning the plaintiff" s proposed DBJIIller of construction the 
improvement. C.C.P. 1248(2). At this point some reference to 
claimed severance damage or "special ~fit" is alJD:)st ineVitable. 
'!'he highest and best use of the rema1 n~er often depellds upon 
existing zoning, or reasonably foresee$ble changes in existing 
zoning. These factors, in all probability, were considered by 
the appraisers in reaching their opinions as to valUe. The 
various engineers and planners are pre$UlllS.bly experts, and 
witneesee testifying to "the amount of damage or benefit, if 
an;y, to the larger parcel". The sanct:l.on proposed in C.C.P. 
1246.4 me;ym-eate hardship unless the plaintiff's "case in 
chief" is considered to include both the prelindnAry teet1mor:l;y 
concerning the proposed improvement as well as the valuation 
test1mon;y produced after defendant has rested his case in chief. 

4. court E.ppointed nErts. Assume that the court has appointed 
an appraJser under e lir C.C.P. Sec. 1811 or c.C.P. Sec. 1266.2, 
and either plaintiff' or defendants wish discovery of that elCiPert's 
valuation data, Pre$UlllS.bly the appointment Yill not be lIIade 
untU exhaustion of pre-trial procedures discloses that settle­
ment is impossible. ( cf. Contra Costa Coun,* Flood Control. 
District v. Armstrong, 193 Cal. App. (M) 2 (i§61)). The 
forth paragraph of C.C.P. Sec. l.871 maltes the witness subject 
to cross-examination; the proposed legislation maltes no pro-
vision for service of notice except upOn an adverse party, 
leaving the parties without an;y method of learning of the 
ilIdependent expert's valuation data in advance of his testiDDn;y 
at the trial. 
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Section 1246.5. There are no specific comments or suggestions with 

respect to this section other than the State Bar Committee's proposed changes 

to conform this seption with the Committee's view of Section 1246.2, which 

includes changing "witness" to "expert witness." 

Section 1246.6. There were no comments with respect to this section. In 

connection with this section and Section 1246.5, however, the comment of the 

Los Angeles County Counsel (Exhibit II, page II-12a et seq.) should be ---
noted. The County Counsel comments that the proposed statute would exclude 

evidence of a sale which occurred within 20 days of the date of trial. 

However, it seems clear that Section 1246.6 (a) would permit the introduction 

of evidence of a sale which occurred between the time of the exchange and 

the date of trial. 

Section 1246.7. There were few comments with respect to this section. 

The Attorney General suggests that the Commission's proposed statute ought to 

be the exclusive discovery procedure for use in eminent domain proceedings, 

unless there is good cause shown for the use of additional discovery methods. 

There is substantial support for this section from other sources. The staff 

believes that no change should be made in this section. 

Section 1246.8. There were no specific comments with respect to this 

section. It should be noted, however, that the State Bar Committee unanimously 

approved adoption of this section and, in light of t~ fears expressed by some 

of the commentators with respect to the possibility of using such information 

gained through the exchange recommended by the Commission as evidence, the staff 

recommends that no change be made in this section. 

Section 1247b • Two specific cOJlilllents were directed to this section. 

First, the Department of Public Works objects to the 15-day requirement, 

stating that the present 30-day period tied to the date of trial presents no 
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problems. In short, the department finds no reason for departing from the 

present law with respect to the preparation of maps. 

On the other hand, the State Bar Committee suggests that there may be 

frequent dispute with respect to whether there is a larger parcel, and if 

so, what is the part remaining. As the Committee states, 

So far as discovery is concerned, the important factor in this a 
area is information concerning the opponent's contentions. The 
condemnee is in some respects in a better position to know 
what the "larger" parcel is. Whether he is or not, he should 
not be permitted to have full knowledge of the condemnor's view 
of the subject and then, in the course of trial, present a 
disparate position for which the condemnor is not prepared. 
The Committee is unanimous: if the oondemnee is given this 
right of discovery and chooses to exercise it, the condemnor 
should have a like right. The drafting of this action is 
not good. Again, the Committee Chooses to leave the exactitudes 
of that task with the Commission. 

As the Commission will recall, Section 1247b is the present law. 

The only change recommended by the Commission is (1) a conforming change 

to refer to "an eminent domain proceeding" instead of "a condemnation 

proceed1r:g", and (2) to change the time for the preparation of a map from 

30 days before trial to 15 days following the request. 

Respectfully submitted, 

Jon D. Smock 
Assistant Counsel 
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Report of State Bar Committee on Condemnation Law and Procedur.~ 



· . 
REPORT 

OF STATE BAR COMMITTEE ON 

PRETRIAL AND DISCOVERY 

EMINENT DOlvlliIN PROCEEDINGS 

On October 26, 1961, the California Law Revision 

Commission made a tentative recommendation relati~g to 

Pretrial Conferences and Discovery in Eminent Domain Proceedi~gs 

The Northern Section and the Southern Section of the Committee 

on Condemnation Law and Procedure had previously considered 

these subjects. At a meeti~g of both sections of the 

committee in Los Angeles on March 30, 1961, the Commission's 

recommendations of October 26, 1941, were studied. 

The Committee's recommendations embrace: (1) the attached 

re-draft of the Commission's Proposed Legislat ion and (2) the 

section of this report entitled "Comments and Recommendations", 

The ure-draft" should not be considered a specific proposal 

of legislation. The Committee's concern is general objectives. 

The organization and drafting of legislation designed to 

accomplish those objectives are best performed by the Commission 

The "re-draft" is merely a convenient form of reporting the 

Committee's recommendations. 

Comments and Recommendations 

1. Pretrial Conferences. Pretrial conferences in 

eminent domain actions have caused duplication of work and an 
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increase in costs in an area already over-b'.rrder:ed with 203":;3. 

Commensurate benefits have not been realized. The need, if 

any, for a pretrial conference will be minimized if the 

Committee's recommendations respecting discovery are adopted. 

R e c ommendat ions 

Pretrial conferences shotlld be held in eminent domain 

proceedings only if requested by a party or at the direction 

of the presiding Judge or Judge before whom the action will 

be tried. 

2. Discovery Proceed"ngs. Cost factors balanced against 

anticipated benefits discourage the use of discovery proceed­

ings in eminent domain actions. Discovery can be a weapon 

as well as a ferret. It is the unusual case only where the 

amount involved or the means or tempers of the litigants will 

justify prudent counsel in initiating discovery. In the great 

bulk of eminent domain actions discovery proceedings 

themselves provide an effective shield against discovery. 

Accordingly, in the spirit of, and as a supplement to, 

existing discovery means, en,inent domain actions require a 

simple, inexpensive method of exchanging information. 

Primarily, the information should be factual. Secondarily, 

information concerning a litigant's "contention" or "position" 

on a given issue will suffice; it will serve to alert an 

opponent and enable him to prepare the subj ect. Thus, "highest 

and best use" is a matter of opinion; but it should be 
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discoverab:e not for the value of the opin::'oa itself bc.t 

because it may expose a subsidiary issue which, if not solved 

by agreement, will be free of surprise and adequately prepared. 

On the other hand, there is little merit in the exchange 

of expert opj.nioCls concerning the ultimate issues of value 

and damages. If the purpose is to induce settlement, the 

opposite might 1'mll resl~lt. Invariably, conaerr,nat ion cases 

are prepared and ultimate opinions of valG.e and damages are 

arrived at within twenty or thirty days of trial. Per diem 

costs compel one to avoid "double preparation". If an expert 

must take a fixed position well in advance of trial there may 

be a tendency, based on inadequate "dollar-saving" preparation, 

to inflate an opinion for a condemnee and to deflate an opinion 

for a condemClor. I',loreover, the dollars and cents of a case 

and, indirectly, the opposing views of value and damages are 

exposed invariably by negotiation in advance of trial. Again, 

opinions of value and damages are readily and honestly 

changeable. They are dependent not only on time, circumstance 

and the extent of knovlledge and study but on the utterly 

human tendency to magnify a fact at one moment and minimize it 

at another. It seems unfair to bind a litigant before trial 

to the subjective judgments of an expert who at the time of 

trial might honestly say "I now think the opinion I gave you 

was wrong; I can no longer testify to it." That is not an 

unusual experience among those in the eminent domain field. 
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Gene~a~ ~ecommehGations 

1. In eminent domain actions a simple, inexpensive 

methoG of exchanging information shoulG be provided as a 

supplement to exist ing discovery pr oceed ings. 

2. The procedures proposed by the Cali~ornia ~aw 

Revision Commission, October 26, 1941, are approved in 

principle. HOI-lever, the legislat ion proposes features whicC1 

might well abort rather than further the Gesired general 

objective as stated in General Recommendations "l". The 

Committee's speoific reactions are indicated in "Comments on 

Re-draft". 

COl'IrijENTS 01; RE-DRAFT 

1246.1(a) The Commission proposed that the "demand to 

exchange valuation data" be served and filed "not later than 

40 days prior to tee (iay set for trial". Time limitations must 

be carefully weighed; 

(1) If we are to accomplish the general objective of 

providing a simple, inexpensive method of exchanging information, 

"double preparation" oust be avoided. Experts are employed 

at substantial per diems. If at all possible the mechanics 

should be such that the expert's preparation for trial and 

his assistance in preparing the exchange data will coincide. 

(2) It is not unusual for a case to be referred to counsel 

for trial as late as 30 days before trial. Procedures should 

not necessarily be tailored to that situation, but the 
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inflexible shoulc oe avoided. 

The Committee's ir,sertion of the phrase "or within 5 da'/s 

after notice of trial date, whichever is late," is not intende': 

as a hard and fast recommendation. Its purpose is to alert 

the Comnission to a further consideration of mechanics. 

1246.2 (a) The Corm:ission' s proposal requires identifica­

tion information about valuatior: experts ar:d persons "upc~! 

whose statements or opinions" the opinion of -<.;he expert· is 

based in whole or in part. 

(1) The requirement of identification information 3hculc 

not be confined to valuation experts. Soil, water, construction, 

petroleum and other experts are employed in eminent domain 

actions. Pretrial kncwledge of the identity of each expert to 

be called and the "subject matter" of his testimony will alert 

each litigant to issues he must meet. In requiring a statement 

of the "subject matter" of expert testimony, the Committee does 

not propose to exact a detailed or summary statement of 

testimony. A statement that the expert will testify in respect 

to "value", "damages", "soil conditions", and the like is 

intended. 

(2) The Committee finds no value in requiring indentifica­

tion information about persons upon whose statements or opinions 

an opinion is based. Conceivably such a statement could be 

lengthy; and considering the frailty of humans pressured by 

trial preparation it might well be incomplete and inexact. It 

can stimulate the overly-conscientious to needless detail in 
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seeking out each such person; some might find it rich in "rrake­

work" poss ibili ties. For the usual case it seer.1S inconsistent 

wi th our general obj ecti ve of pr oviding a simple, inexpensive 

method of exchanging information. 

1246.2(b) The Commission proposed an exchange of 

opinions of "value" and "damages". The Committee rejects 

this requirement. The rationale is set forth in Section 2 

entitled "Discovery Proceedi"lgs". 

1246.2(b)(2) The Commission ;:>roposec: an exchange of any 

"information" which would indicate a probable change of zoning. 

Here again, detail is required and a desired e"ld of simplicity 

is impinged. A statement of a party's contentio"l in respect 

to a probable zoning change should suffice. 

1246.2(b)(3) This is the Commission's proposal. It 

was adopted by a bare maj ori ty. All of the dissidents 

objected to the word "offers". One also objected to 

"contracts". A suggestion that the phrase "market data" 

be subst it uted for the words IT offers, c ontll"'acts, sales of 

property, leases and other transact ions" was rejected. The 

minority feared that desired legislation mj.ght be defeated 

at the legislative or executive level because, despite 

Seotion 1246.8, the admissibility of offers might be inferred 

from the fact that the proposed sectior: specifically covers 

"offers". The majority reasoned (1) opinions of value are 

often based in part on "offers", even thoc.gh "offers" are 

not admissible anc: (2) if an opinion of value is based in part 

on "offers" an opponent should be so infort:1ed ,='efore trial. 
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1246.2 (b) (4) The::; emmissier: pr eposed the exchange of 

"the cost of reproduct ion or rep lac ement of t,{-!e preperty 

less depreciation and obsolescence and the rate of ieprecia­

tio'1 used". A substantial majority ef ~he Corunittee favored 

t~e elioination of this requirement. Ordinarily these 

elements would be minor faccors. In peculiar circumstances 

where, for example, there -,-;oCcld be no criterion for value 

eXGept reproduction costs other discovery means can be used. 

1246.2(b) (5) The Commission proposed that the state­

ment should include "gross and net income from the property, 

its reasonable net rental value, its capitalized value and 

the rate of capitalization used". For the usual case such 

information is not necessary. In the unusual case, other 

discovery proceedings ~an be used. The Committee recommends 

that the statement be oonfined to inforoation essential in 

all cases: actual gross income and actual expenses used in 

arriving at net income. 

1246.2(c) (1)(2)(3) (4) (5) This is the Coomission's 

proposal. It is of course tied to controversial section 

1246.2 (b) (3). Two members felt that in arlY event the word 

"offers" should be stricken from this section. The substantial 

majority felt that if 1246.2(b) (3) is adopted, these sections 

should not be changed. 

1246.2(d) and 1246.3 These sections proposed by the 

Commission were rejected by all Committee members. Their 

practicality is questionable. If literally applied, they 
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could beccme 2 source of harassner:.t. The G~scovery 

cbjectives of these sections can be acccmplished by other 

discovery devices in the unusual case. In ~ost cases the 

sections are Irlrholly i:--,~cor.sistent \·\rith the Committe€!9 s 

desired general object ives. 

1246.4. 1246.5. 1246.6 These sections are in accord 

with the Ccmmission's proposals except that 1246.4{a) (l) 

and 1246.5{a) have been amended tc reflect the Corr~ittee's 

a~endments of 1246.2. 

1246.7 This is the Commission's proposal. All but 

tHO of the Committee recommer..d it. 

1246.8 This is the Commiss ion' s proposal. The 

CCf'l.mittee recommends it unanimously. 

l247b The Commission's proposal requires the condemncr 

upon demand of the condemnee to provide a nap cf the "larger" 

parcel when only part is taken. Whether there is a "larger" 

parcel and if so what is the "part remaining" is a source cf 

considerable dispute. So far as discovery is concerned the 

inllortant fac1;or in this area is information concerning the 

opponent's contentions. The condemnee is in sone respect s 

in a better position to know what the "larger" parcel is. 

Wbether he is or not, he should not be perni tt ed tc have 

full knowledge of the condemnor's view of the subject and 

then, ir: the course of trial, preser:t a disparate position 

fcr ,:,Lich the condemnor is not prepared. The Committee is 

unanimous: if the condemnee is given this right of discovery 



a~d chooses to exercise it, the conde~nor sho~ld have a 

like right. The drafting of the section is not good. 

Again, the Committee chooses t·o leave the exactitudes 

of that task with the Commission. 

April 16, 1962. 

Respectfully submitted, 

CQ!.'Il~1TTEE ON COi':DEl';NAT10N 
LATH AND PROCEDURE 

By ______ ~~----------
Chaironan 
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4/23/62 

RE-DRi~ 

(Comll. ttee on Condenmaticn ww and Procedure) 

1m act to amend and renumber Section l246.l of, to OIlend Section 

'247b· of, and to add Sections l246.l, l246.2, l246.3, l246.4, 

,l246.5 l246.6, l246.7 and l246.8 to, the Cede of Civil Procedure, 

relating to eminent domain proceedings. 

The )eople of the State of California do enact as follows: 

SECTION l. Section l246.l of the Code of Civil Procedure is 

amended and renumbered tc read: 

Illiere there are t1-TO or Gore estates or divided 

interests in property souGht to be condecmed, the plaintiff is entitled 

to have the amount of the award for said property first determined as 

between plaintiff and all defendants claiming any interest therein; 

ther·::after in the same proceeding the respective rights of such defendants 

in a~d to the award shall be determined by the court, jury, or referee 

and the award apportioned accordingly. The costs of determining the 

apportionment of the award shall be allowed to the defendants and taxed 

against the plaintiff except that the costs of determining any issue 

as to title between two or more defendants shall be borne by the defendancs 

in such proportion as the court may direct. 

Si':C. 2. 

to read: 

Section l246.l is added to the Code of Civil Procedure, 
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1246.1. (a) l\ny party to an eminent dOL1ain proceeding may, not 

later tha~ 40 days prior [~e-~Be-eay-5e~-fe?J trial, or within 5 days 

after notice of trial date, wr.ichever is later, serve upon any adverse 

party to the eminent donain proceeding and file a demand to exc1::tange 

[yalHa~~aRJ data. 

(b) The demand shall: 

(1) Describe the parcel of property upon ',hich [¥alHa~j,eRl the 

data is sought to be exchanged, which description ~~y be Qade by reference 

to the complaint. 

(2:1 Include a statement in substantially the follmring forD: 

"You "1'(' re'l.uired to serve and file a statement of [y"lHa~j,eRl data in 

corJpliance with Sections 1246.1 and 1246.2 or the Code of Civil Procedure 

not later than 20 days prior to the day set for trial and, subject to 

Section 1246.6 of the Cede of Civil Procedure, your failure to do so 

will constitute a waiver or the right to introduce on direct examination 

in your case in chief any of the evidence re'l.uired tc be set forth in 

your sta tement of [ya±B.a~;'eR J data." 

(c) Not later than 20 days prior to the d"y set for trial, the 

party wh,) served the demand and each party upon whom the deL;and was 

serve,d s,lall serve and file a statcncnt of [ya±Ha~j,aBl da.ta. The party 

who serv.,d the demand shall serve his statement of [¥8.±;;a'iij,sB J data 

upon cae:l party on whom the demand ".,as served. Each party on 'wholO". a 

demand i-m.s served shall serve his state:nent of [""i8.±Hatf:eE.] data llpon 

the part;,' who served the demand. 

SEC. 3. Section 1246.2 is added to tl:e Cede of Civil Frocedure, 

to read: 
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1246.2. The statement of [¥BlHBt~8Bl data shall contain: 

(a) The name and business or residence address of each person 

intended to be called as br) an expert vdtness [8y-tE.e-FaFi;y-t;8-te&~:f::f~ 

"asgQ.-~"-·.rh9l9-9F-~B-FaF"~ 1 and the subject matter of his expert 

testimony. 

(~~~--~ke-ep~B~eR-e~-eaeH-~~~ReS3-±~stea-aS-Fe~H~Fea-~R-S~Ba~¥±5~eR 

~ ~.~ .. g~ .. ;;R~S-seet ~eE.-as- t 6-iiae-¥a±H.8 - sf "";Be -p:epeFt;r--Ele6e:;;-~ee8.- 3:E.-tae--

aeaaBQ-~~a-a£-te-~Re-aE8YR~-e±-tRe-aasaGe-8F-8eBef~t)-~~-aEy)-~B~eB 

w~I±-aeeF~€-te-~Re-±a=gep-FaFee±-~FsE-"B.~€a-SeeB-FFeEeF~y-~s-~~eB-aE~] 

[T Jhe fol101<ing data to the extent that the opinion of a valuation expert 

is based in whole or in part thereon: 

(1) The highest and best use of the property. 

(2) The applicacle zoning and the party's conte~tion concerning 

[BRY-~R~eF~~~~eB-~BQ~eat~Bgl a probable change thereof. 

(3) A list cf the offers, contracts, sales of property, leases 

and other transactions supp8rting the opinion. 

(4) The gross incof.".e from the property, fu'1d actual expenses used 

in arriving at net income [eest-e:f'-:Fe?FeS:B.e~~eE.-eF-:epl.aeeE.eBt-6g-tae 

p~epeFty-beB6-ae~ree~a~~eR-aH~-ee8e±eseeRee-aEa-tBe-Fa~e-e~-aeppeeiati6B 

Hosea J • 
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(c) With respect to each offer, contract, sale, lease or other 

transaction listed under subdivision (b) of this section: 

(1) The names and business or residence addresses, if known, of 

the parties to the transaction. 

(2) The location of the property. 

(3) The date of the transact ion. 

(4) If recorded, the date Gf recording and the volume and page 

where recorded. 

(5) The consideration and other terms and circ-dmstance3 of the 

transaction. The s~atement in lieu of stati~g the terms contained in 

any contract, lease or other document may, if suc!, docUJr.ent is available 

for inspection by the adverse party, state the place ,,,here and the til:;es 

when it is available for inspection. 

~~et1:iPe8;-eeeli6y-aeeeliE.ts7-E€e.e±sr-el;dee-;s-aBa-etE.eF--!;aE.g:4:B~e-~k;hBge-".dF9B-
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SEC. 5. Sectio" 1246.4 is added to the Cede of Civil Proced'Jre, 

to read: 

data shall diligently give notice to the parties upon "hom the statement 

was served if, after service of his statement of [¥a±"aj;~e&l data, he: 

(1) Determines to call 8. 'iitness not listed on his statenent of 

(2) Determines to have a ,ritness called by hin testify on direct 

examination during his case in chief tG any data required to be listed 

on the statement of ["al\ia~iaal data but which ',;as not so listed; or 

(3) Discovers any ["aliia-;; ~ea 1 data required to be listed 0" his 

statement of ["alH.a-;;~e3l data but "!lieh "as not so listed. 

Cd Tile notice required by sLbdivision (a) of this Section shall 

include the information specified in Section 1246.2, but it is not 

required to be in "riting. 

SEC. 6. Section 1246.5 is added to the Code of Civil Prccedure, 

to read: 

1246.5. Except as pro':ided :en Se~tion 1246.1., ii' 2. delll&"'ld "0 
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exchanGe ('!a±Ba:;'f.eB] data and one cr mOl"e statelrrents or [~a~cia-;±B~] 

dat' are served and filed purs~ant to Section 1246.1: 

(a) rIo party recluired to serle and file a statement of [";f~±:~a*:±'8B 1 

data may call [a] an expert wi tIles s ["58-test~:f"'.i-·-be- f:~3:B - 6p:hE:;SE. - sf -~p..e 

illllesd the name and address of s~ch l>'litness [a~eJ is l::'sted on the state:::~nt 

of the party 'Nho calls the I-li tness. 

(0) No l:litness called b;y any farty re(J.uired to S82."Ve a:::d file a 

statement of [;,:a.±Ha-.63:8E.] data lLlay testify on direct eX5.L1inat~_on durin.s 

the case in chief of the party who called. him to a~y data required to be 

listed on a statement of [¥a'±"d2.~:f:EE] data unless such iate. is listed 0:1 

the statement of ["aloaa-;;,e,,] data of the p2.rty "ho calls the '"itness, except 

that testimony that is mereJ.y an explanation cr elaboration cf data so 

listed. is not inadnissible under this section. 

SEC. 7. Section 1246.6 is added to the Code of Civil Frocerrure, to 

read: 

1246.6. The court may, upon such terms as way be just, ?ermit 

a party to call a ,ri tness or intrcduce on rrirect examination in his 

case in chief evidence required "'0 be b'.lt not listed in such party I s 

statement of ["B::b"B-;~ea] data if the court finds that such party has made 

a good faith effort to comply ",ith Sections 1246.1 to 1246.3, incl'.lsive, 

that he has complied "ith Section 1246.4, and that, by the date of 

the ser-lice of his statement of ["a::bY.aj;~e,,] data, he: 
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(a) \-Iould not in the exercise of reasonable diligence have determined 

to call such witness or discovered or listed such evidence; or 

(b) Failed to determine to call such witness or to discover or list 

such evidence through mistake, inadvertence, sur;Jrise or excOlsable neglect. 

SEC. 8. Section 1246.7 is added to the Code of Civil Procedure, 

to read: 

1246.7. The prcced'~re provided in Sect ions 1246.1 to 1246.5, 

inclusive) dces not pY'event the use of other discovery procedures :'..n 

e:;Iinent domain proceedings. 

SEC. 9. Sectior" 1246.8 is added to the Code of Civil Proced'..tre, 

to read: 

l246.8. Nothing in Sections 1246.1 to 1246.7, i:lc:cusive, makes 

admissible any matter that is othen-lise admissible as evidence in 

eminent domain proceedings. 

SEC. 10. Section 1247b of the Code of Civil Procedure is amended 

to read: 

1247b. lfhenever in [a-eeB~e?Bat~eEl an eminent domain proceeding 

only a portion of a LARGER parcel of property is sought to be taken THE 
/ 

CONDEMNOR, [aE~-"l'ea lL [t;oe plaintiff, 1 within 15 days after a request 

of a COJll'DEMNEE [defendant J to tCle [plai:1tiff 1 CONDEMNOR [Eaae-a"\;-:±eas"\; 

showing the boundaries of the [entirel LARGER parcel, indicating thereon 

the part to be taken) the part remaining, and shall serve an exact copy 

of such map on the [lefendant] CONDEHNE:O or his attorney [a"\;-:±eas"\;-Hir"eeeB 
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" 
~~~~-2:.a:7s-?=~e:-te--;H.e-~~:~e-Eg-~~~e.l]. IF THE CONDEr-.-l1~ I'XEECISES T~~' 

FORRGOI"lG RIGHT, THE COIDE1,lHOR SHALL fl.AVE THE SAME RIGh"T OF DISCCN;;;RY 

AS TO T:~E CONDJ':t.ll-.JEE r S CONTENTION BY I·IAKING I'. SHlllA" HRITTEN REQUEST. 

No·Ge: Material is lL.'1derlinei and in strikeout. on the basis of the 

exiscillG code section. Changes l'.ade ir:: Commission's dl'aft are shmm by 

capical letters for ne'.' material added bJ' State Bar CO:rJl!!i ttee and 

brackets (but nc strikeout) for material deleted by the Sta"ce Bar C0nlfJi~cte(~. 
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Memo. No. 72(1962) 

COUNTY OF SAN MATEO 

Keith C. Sorenson, District Attorney 

Redwood City, Calif. 

October 10, 1962 

California Law Revision Commission 
School of Law 
Stanford University, California 

Gentlemen: 

Re: Pre-Trial Conferences and Discovery in 
Eminent Domain Proceedings 

This office has reviewed your Commission's tentative recommenda­
tions and proposed legislation with reference to the exchange of 
valuation data to be used in eminent domain actions prior to 
trial. 

We feel that legislation defining the rights of all parties in 
eminent domain actions to obtain such valuation data from adverse 
parties and the manner in which such valuation data can be 
obtained is preferable to the determination of such matters by 
the courts on a case-to-case basis. 

We therefore wish to indicate our approval of the adoption of the 
proposed legislation in the manner proposed by your Commission. 

JMP/rt 

Very truly yours, 

KEITH C. SORENSON, 
District Attorney 

By /s/ JAMES M. PARMELEE 
James M. Parmelee, Dep~ty 
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COUNTY OF' SAl! DIEGO 

office o£ 

COUNTY COUNSEL 
302 Civic Center 

San Die~ 1, Cali.fornia 

October 9, 1962 

California Law Revision Division 
School of Law 
~tanford University 
Palo Alto, California 

Attention: Mr. John H. DeMoully 
EXecutive Secretary 

Gentlemen: 

Re: Tentative Recommendation and Proposed Legislation 
Relating to Pre-Trial and Discovery in Eminent 
Domain Proceedings 

Discovery rules should be applied in the same manner in a condemnation 
action as in other actions and proceedings. We previously expressed our 
agreement with the Commission in this respect. Natura1J.y, with this aim in 
mind, we feel. that there should be no special legislation with respect to 
d:l.flcovery in condemnation or eminent domain proceedings. There is no usef'J.J, 
:p"'Tpose in cluttering up and confusing discovery proceedings by enacting sp-:cL", 
legislation for various fields of law; the same rules regarding the 
discovery of experts should appJ.y with equal force in personal injury, contr(',~' .. , 
and condemnation actions. 

It is similarJ.y our feeling that in view of the recent indications that 
both pre-trial and discovery are going to be reconsidered by the Legislature 
with respect to all civil actions, that any comments at this time would be 
premature with regard to condemnation speci£ica1J.y. 

It is evid$nt that although there are statistical justifications for 
pre-trial proceedings by the Judicial CounciJ. studies, that there is a 
general feeling that said conferences are ineffective and very time consuming 
in most civiJ. actions. It would appear to the undersigned that effective Pre­
trial of all civil cases including condemnation cases would be accomplished 
by having the Pre-trial immediateJ.y preceding the actual trial in the 
department where the case will be tried. This is particularJ.y true in vieW 
of the reluctance of most Pre-trial judges to "invade the province of the 
trial judge" in ruling on que&tions of law, so that as a practical result any 
matter& that could be successtuJ.l.y determined at Pre-trial are deferred to 
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the discretion and judgment of the trial department; for example, such matters 
as what constitutes the entire parcel. 

It is our understanding from a review of discovery statutes, both in 
Federal jurisdictions and California, that necessary amendments to the 
discovery rules should be made to provide for the protection of the work 
product of an attorney regardless of its technical compliance of the privilege 
rule. We submit, however, that the proposed amendments to discovery in 
condemnation actions as set forth in Section 1246.1 et seq. of the Code of 
Civil Procedure contained in the tentative recommendation and proposed legis­
lation dated October 26, 1961, is an attempt to completely abrogate the work­
product rule in condemnation actions alone. That this is not a desirable 
result can be seen from analysis of the intended purpose of discovery. It 
is, of course, to disclose facts in the hands of one party so that the other 
party can adequately prepare. Than the basic q>lestion is, what facts necessary 
to the preparation of a law suit are in the hands of one party and not 
available to his adversary. Such an inquiry in condemnation actions would 
disclose that all the factual information in the hands of the expert employed 
by one party would be equally available to the other party or his expert. 
For example, sales information or market data is available in the office of 
the county recorder. The county recorder usually keeps duplicate records 
so that they would be available in the event the originals were destroyed 
and title companies ordinarily have the same information available. The 
other party, by reasonable industry and diligence, may obtain from readily 
available sources all of the factual data required without resort to discovery 
proceedings. 

The other factual information that such an expert may have assembled such 
as the existence, description, custody or location of any maps, plan~ or 
pictures of the property would be equally available to the other side provided 
reasonable diligence and industry were employed. One possible exc,ption wou" 
be in the case of photographs taken by a governmental agency in a case where 
immediate posseSSion could be obtained and the improvement was instituted 
before the property owner or his agents could take photographs showing the 
condition of the prope~'1;y on the date of valuation. 

It would also appear that all of the other items enumerated under 
legislation as p!'oposel, such as the highest and best use of the property, 
the value of the land ar.d the cost of reproduction or replacement of the 
improvement thereon less depreciation, the capitalization of the income from 
the property, his qualifications to express an opinion of the value of the 
property, are matters of opinion and not properly discoverable. 

The Federal decisions have consistently held that the opinions and reasons 
of an expert hired by one party are not discoverable based on a rule of 
unfairness, i.e., Federal cases under Federal discovery statutes take the 
position that it is "unfair" for one party to be aggressive and perspicacio\)~ 
enough to hire an expert and then have the other party participate in the 
results without any effort. This reasoning would be partiCularly applicable 
in condemnation actions where the only issue that is seriously contested is 
the value of the property and the extent of damages, if any. Such value allCl. 
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damages are established by expert testimony. Therefore, qualified experts being 
the chief witnesses in any condemnation action could obtain factual in:formation 
which is equally available to both sides. B,y reason of their professional 
knowledge, experience, and investigation, said experts could then evaluate 
the information and render an expert opinion of value to the party wbo has 
paid for tbe services. 

In Federal practice a recognized exception to the rule of unfairness is 
applied wben the subject matter is no longer available to one party. Therefore, 
if an expert has been hired for the purpose of examining a given item, which 
item has since become unavailable or materially altered, it would be proper 
to discover the facts disclosed by such examination; however, the discovering 
party would still have the burden of hiring his own expert to evaluate the 
factual in:formation discovered and to make the necessary conclusions. See 4 
Moore Federal Practice, Pages ll57-ll58, Section 26.24 where the following 
comment is made: 

"The court should not ordinarily permit one party to 
examine an expert engaged by the adverse party J or to 
inspect reports prepared by such expert, in the absence 
of a showing that the f"acts or the information sought 
are necessary for the moving party's preparation for 
trial and cannot be obtained by the moving party's 
independent investigation or research." 

In Hickey v. United States (E. D. Pa. 1952) l7 Fed. Rules Serv. 33.351, 
Case l, Judge Caney in a case where the landowner propounded interrogat0l'.:P~ 
to the government seeking the government's appraisal reports, held that: 

"Here no fact is the subject of ascertainment but on 
the contrary the information here sought is the expert 
opinion of witnesses trained in the sales of" real estate 
hired by the defendant to fix a value and presumably to 
testify f"or them at the trial of the case. While it is 
true that in many civil cases • • • it is requisite for the 
adversary to help a litigant on the other side of a case. in the 
developnent of his side of the case, it ahrays llas to do with the 
facts as· observed by witnesE,Rs to a.n occurrence or to a transaction 
and is not npplicable to lU',';ters of" e:'Cpert testimony." 

The proposed legislation, rather than having the effect of encouraging 
settlements in condemnation actions, undoubtedly would result in sharp practices 
and "expert Shopping". It is submitted that the above statement is correct 
for the reason that if discovery of the entire appraisal report were allowed, 
the property owner, whom experience has shown, al~ feels that he has not 
received "just compensation" J would be encouraged to find an appraiser who 
would provide a higher f"igure because opinions are made by humans and are 
subject to human frailities and experts are available who would come up with 
higher figures. The effect of such discovery in practice would be to educ~'" '. 
the landowner and his attorney to such a degree that he could find witnesses 
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with higher figures. Furthermore, the proposed legislation would permit 
the moving party's appraiser to make an appraisal report wherein almost all 
of the work was done by the other party's expert. 

In conclusion it is felt that the discovery rules should be amended for 
all civil proceedings so that the protection of the Holm and Carroll decisions 
under the privilege rule could be more narrowly defined and that the work­
product rule be recognized in california with its exception that work-product 
is discoverable upon an adequate showing of good cause. 

As stated by the Supreme Court of the United States in Hickman v. Taylor, 
329 u.s. 495 at 510-511, when speaking of the work-product of the la~r: 

'"ere such materials open to opposing counsel on mere 
demand much of what is now put down in writing would 
remain unwritten. An attorney's thoughts heretofore 
inviolate would not be his own. Inefficiency, unfairness 
and sharp practice would inevitably develop in the 
giving of legal advice and in the preparation of cases 
for trial. The effect on the legal profession would be 
demoralizing and the interest of the clients and the 
cause of justice would be poorly served. II 

He respectfully request that if the Commission does not agree with the 
views herein set forth it expressly make note thereof in its report. 

Very truly yours, 

BERTRAM McLEES, JR., County Counsel 

By sl 
DAVID B. \/ALKER, Deputy 

DBW:k 
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Memo. No. 72(1962) 

STATE OF CALIFORNIA 

OFFICE OF THE ATTORNEY GENERAL 

DEPARTMENT OF JUSTICE 
State Building, Los Angeles 12 

October 8, 1962 

California Law Revision Commission 
Office of Commission and Staff 
School of Law 
Stanford University, California 

RE: Tentative Recommendation re Condemnation 

Gentlemen: 

This is in reply to your letter of August 14, 1962, 
asking us for our views on your proposed statute relating to 
discovery in condemnation cases. 

As disclosed by your letter, the Supreme Court in the 
recent cases of People ex reI. Dept. of Public Works v. DO~9~g. 
57 A.C. 374 (1962); Oceanside Union School Dist. v. Superiot 
Court, 58 A.C. 162 (1962); San Diego Professional Assn. v. 
Superior Court, 56 A.C. 197 (1962), has clearly indicated th?~ 
not only is the expert real estate appraiser's factual info~m . 
tion and opinion discoverable, and that the same is true of his 
report, although delivered to the condemnor's attorney for use 
in preparing for the condemnation trial. T;le rationale of these 
decisions caused considerable concern to a substantial number 
of the bar culminating in a recommendation by the Committee on 
Administration of Justice of the State Bar to the Board of 
Governors of the State Bar~~at Section 20l6(b) of the Code of 
Civil Procedure be amended as follows: 

"C.C.P. 20l6(b) -- Delete the last sentence 
and substitute: 

"Notwithstanding the scope of discovery 
hereinabove set forth, it is the policy of this 
state (i) to preserve the rights of parties and 
their attorneys to prepare cases for trial with 
that degree of privacy necessary to encourage 
them to prepare their cases thoroughly and to 
investigate not only the favorable but the un­
favorable aspects of such cases and (ii) to so 
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limit discovery that one party or his attorney 
may not take undue advantage of this adversary's 
industry or efforts. Accordingly, the following 
shall not be discoverable unless the court 
determines that denial of discovery will unfairly 
prejudice the party seeking discovery in preparing 
his claim or defense or will result in an injustice: 

(1) The work product of an attorney and 

(2) Except as provided in Section 20)2, 
any opinion or report of an expert prepared for 
or in anticipation of litigation and any writing 
or thing created by or for a party or his agent 
in preparation for or in anticipation of litiga­
tion. Provided always that any writing that 
reflects" an attorney's mental impression, con­
clusions, opinions or legal theories shall not 
be discoverable under any circumstances." 

(37 State Bar Journal, pages 586-587.) 

Should the Board of Governors adopt the recommenda­
tion of this Committee, then this proposed amendment will 
probably be submitted to the 196) session of the Legislature. 
If this proposed amendment is" enacted into law, then with 
respect to condemnation cases, an appraiser's opinion would 
be confidential, absent special circumstances. The only dis­
coverable items would appear to be his "comparable sales" and 
perhaps certain factual aspects of his investigation. It seems 
to us that confining discovery to matters of fact" rather than 
opinion fulfills the purposes of discovery without imposing an 
unreasonable burden on the parties. 

In the event the proposed amendment or some similar 
amendment modifying the holding of the foregoing cases is not 
added to the Discovery Act, then we are in favor of y,mr pro­
posed legislation with the following suggested changes: 

1. Section 1246.2(a) provides in part that: 

" ••• the name and business or residence address of 
each person upon whose statements or opinion the 
opinion is based in whole or in part." 

As you know, in the course of even a relatively 
simple appraisal assignment the appraiser contacts many persons 
such as governmental officials, real estate brokers and salesmen, 
contractors, engineers and land speculators. Depending on the 
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case some of these interviews are merely routine while others 
are of paramount importance. However, under the quoted portion 
of this section all parties interviewed apparently must be 
listed, because each such interview probably plays some minuscule 
"part" in the formation of the valuation opinion. We believe 
only the names of those persons who furnish information of 
substantial importance need be listed. Therefore, before the 
word "part" we suggest the insertion of the word "substantial", 

2. Section 1246.2( 'J) (2) provides that: 

"The applicable zoning and any information 
indicating a probable change thereof." (Emphasis 
added. ) 

We believe that the terminology "any information 
indicating a probabl",- change thereof" is vague and compliance 
therewith would be unnecessarily burdensome. In the course 
of any investigation of the reasonable probability of a zoning 
change a tremendous amount of information is assembled from 
many sources, such as myriad city officials, files of other 
zoning cases, informed persons who have been involved in similE:: 
problems and interested persons in the area of the subject 
property. We do not believe that each side should be put to 
the time-consuming and difficult task of reducing to writing 
all the data collected in the course of its investigation 0n 
this matter, any more than each side is required to set for-t;h 
in detail !lany information" relating to the selection of the 
highest and best use of the property. (See: Section 1246.2(b) 
(1).) Rather, as in the case of highest and best use,' all th",~ 
should be required is the ultimate determination, i.e., the 
opinion of the valuation expert as to whether-there is a 
reasonable probability of a zoning change and, if so, to ''That 
zone. 

3. For similar reasons lie believe the ~!ords "and 
circumstances" in Section l246.2{c)(5) should be eliminated. 
This section states that: 

"The consideration and other terms and 
circumstances of the transaction. The state-
ment in 'lieu~of stating the terms contained in 
any contract, lease or other document may, if 
such document is available for inspection by the 
adverse party, state the place where and the times 
when it is available for inspection." (Emphasis 
added. ) 
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No more should be needed for each sale than the 
items required by sub-Sections (c)(l) to (c)(4) (parties, 
location, date, recording), the consideration and the terms. 
In this regard it should be noted that in past condemnation 
cases some courts have ordered an exchange of comparable salc~ 
data, consisting generally of the parties to the transaction, 
description, date, recording terms and consideration. To the 
best of our recollection, insofar as our cases are concerned 
no court has ordered an exchange of the "circumstances" sur­
rounding each sale and no party has requested such information. 

4. Section 1246.7, in effect, provides that this 
proposed discovery procedure does not pre,"ent the utilization 
of any of the existing discovery methods. We submit that the 
information required to be disclosed by this proposed statute 
in the vast majority of cases will fairly and fully inform 
each side of the position of the other on all essential facts 
of the case. Consequently, we can see no reasonable basis for 
additional discovery. Thus, absent special circumstances, we 
believe that this proposed statute should be the exclusive 
method of discovery in condemnation cases. To cover those fe'; 
instances where additional discovery is justified with re~: 
to witnesses, such as the owner, nonparty lay witnesses or oi", 
expert witnesses, this section may be amendc:-] to provide tha;; 
upon a showing of good cause additional discovery may be h.d 
provided that in no case shall ,'1y fu::ther information from tIl 
expert valuation witness be discover~ble. 

Thank you for having afforded us an opportunity to 
express our views on this ?roposed statute. 

HSG:mu 

Very truly yours, 

S'l','l.NLEY MOSK, Attorney General 

/s/ Howard S. Goldin 

HVIJ'ARD S. GOLDIN 
Assistant Attorney General 
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J.ames P. O'Drain 
City Attorney 

Department of Law 

CITY OF RICHMOND 
California 

September 20, 1962 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Gentlemen: 

This office has reviewed the Commission's recommendation and proposed 
legislation relating to pre-trial conferences and discovery in eminent domain 
proceedings. We believe that the recorr~nded changes are steps in the right 
direction; not only will it force both parties to prepare their cases earlip~ 
but will also facilitate possible settlement. 

He also recommend that there be urged an amendment to the pre-trial rules 
to permit the holding of pre-trial conferences in eminent domain cases after 
the exchange of information suggested by your recommendations. 

JPO'D:MH-2 

cc: City Manager 

Yours very tI'uly, 

sl 
James p, O'Drain 
City Attorney 
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Office of District Attorney 

CONTRA COSTA COUNTY 
Hall of Records, Room 512 

Martinez, California 

September 20, 1962 

California Law Revision Commission 
School of Law 
stanford University 
stanford, California 

Attention: John H. DeMoully 
Executive Secretary 

Re: Pre-Trial Conferences and Discovery in Eminent Domain Proceedings 

Gentlemen: 

This office has the following comments to make in response to your letter of 
transmittal of August 14, 1962. 

1. Discovery without exchange of data. Proposed C.C.P. Sections 1246.1 and 
1246.2 commendably provide for a demand for exchange of significant data. The 
proposed C.C.P. Section 1246.7 preserves other discovery,procedures. Oceanside 
Union School Diet. v. Superior Court, (July 1962) 58 Adv. Cal. 182, at pages 
194-5, points up the problem faced by the plaintiff condemnor when the defendaL. 
landowner has no appraiser's reports, and wishes, through discovery procedures, 
to see the appraisals secured by the condemnor. This he may do, even though he 
is not prepared to exchange valuation data. Presumably the trial court has a 
discretionary function to perform if the discovery procedures are initiated by 
the defendant, but the Oceanside case does not make it clear what guides the 
trial court is to follow in exercising its discretion. 

The rule that the defendant has the burden of proof on the issue of just 
compensation seems to have been overlooked entirely. 

2. Trial date. The workings of the pre-trial system in Contra Costa County are 
presently that the Master Calendar Clerk suggests and the pre-trial judge sets 
eminent domain cases for trial along with other types of cases. The statuto::;' 
preference in C.C.P. 1264, and the possibility of a motion to advance the case 
on the trial calendar are presently adequate, even when the condemnor cannot 
take immediate possession under Cal. Canst. Art. I, Sec. 14. 
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C .··.3 l:::'QPosed change would require the court to set aside an unknown nuni~e:.· of 
-;'-:'ial dates for eminent domain matters which might or might not be ready to t;J 
',c triaL The suggested change seems to give little weight to the appraiser's 
em calenda:c' of woC'k. Competent appraisers usually have F\S l'lll.ch or more ~r rk 
in process than cau be handled carefully. 

3" Experts other '.;han appraisers. The basic theory is that the condemnor mus~ 
r~ before the court the necessary showing, whether by certified copy of 
l'2solution. alone, or with oral testimony; the case for "necessity". The burdp.l1. 
i·, ~;ren cast upon t':le defendant to present his case in chief, followed by the 
c,'::,rknlUor's present,ation. In actual practice, unless there is an entire takirg, 
t';e preliminary p:,esent.ation by the condemnor includes engineering testimony E·llrl. 

e:dl:'.bits concerning the plaintiff's proposed manner of constructing the imp"':);". 
C .C.P. 1248(2), At this point some reference to claimed severance damage or 
"~pecial be'1efit" is almo;;t inevitable, The highest and best use of the re1T.;~'.2~"' .. · 
c:~·ten depends upon existing zoning, or reasonably foreseeable changes in 
e~i~~ing zoning. These factors, in all probability, were considered by the 
a.")praisers in reaching their opinions as to value. The various engin.eers ant 
p1anners are presumably experts, and witnesses testifying to "the amount of' 
i!. "lJlIage o,~ benefit, if any, to the larger parcel". The sanction proposed in 
C.C.P. 1246.4 may create hardship unless the plaintiff's "case in chief" i6 
cc,nside:ced to include both the preliminary testimony concerning the propo'':d. 
1mp:'ovement as weU as the valuation testimony produced after defend~nt he,· 
~', 3:;ed his case in chief. 

4. 20ur'~ appointed experts. Assume that the court has appointed an appr:d r 

, .;:.;1' e:.ther C.C,P. Sec. W7l or C.C.P. Sec. 12'06,2, and either plabtiff o· 
, ">;1r1ants wish diGcovery of that expert's valuation data. Presumab:Ly t'.:::· 
'.' ,~}obtmen':; will not be made until exhaustion of pre-tl'ial procedures di:'·c·.c· 
,_ a:t se'.;tlement i3 impossible. (cf. Contra Costa County Flood Control Di"·· .. :lJ·; 

V III .trong, 193 Cal. App. (2d) 206 (1961». The fourth paragraph of C .:C_l' . 
;',:.--:.S?i.;;wkes tile witness subject to cross-examinationj the proposec. .:cg: .... 
:t ''J;;CE; no pl'(l"(isiOll for service of notice except upon an adverse part:r, :,,",',,,",, 
t~~e parties without any method of learning of the independent experc' s 
v"lua;~i0n da:!;a in advan.ce of his testimony at the trial. 

Yours ver;r truly, 

sl 
John A" Nejedly 
District At'corney 
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iIo ... , 

otf1ce ot: Di8triCt Attorney 
COI'!BA C08'l,A CWI!l't 

Hall ot BecordB, Room 512 
P.O. Box 670 

Mart1JleIl. cautorD1a 

J8DU&l'y 15, 1962 

CaUtorD1a Law Revision COIIa1881on 
Scilool ot Law 
StaIItord. caJ.1torD1a 

Attention: Mr. John H. DeN:Nl.ly 

, GeDtl.aIIl: 

We have l'IIV1ew1Id the pl'OpOsel on "PretZ'1ail CorIterencel tm4 Di8CO'el7 
in l!!rlnezst; J)mM1n P1'ocee41IIp". 

Please p1'OV1de tbiJI oWce Vi th a COR o:r 10111' t1Jlal. rl'l'eltG,..a.18IIIl6Ia:atioDl. 

J:EIC:dq 
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Memo. No. 72(1962) 

BOOTH, MITCHEL, STRANGE & WILLIAN 
Attorneys at Law 

458 South Spring Street 
Los Angeles I), California 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University, California 

Dear Mr. DeMoully: 

August 29, 1962 

Mr. Milford Springer, General Counsel of Southern Counties 
Gas Company, has transmitted to me the Law Revision Commission's 
proposals for new discovery rules in condemnation actions and 
has asked me to give my opinion. 

I am not one who subscribes to the premise that the new discc-;~" 
rules are valuable in the expedition or improvement of civil 
litigation. Certainly such things as depOSitions and medical 
examinations are necessary in damage actions, but the same 
necessities don't apply to eminent domain proceedings, particu­
larly if you require an exchange of appraisals. It must be 
remembered that the new discovery rules are time consuming and 
therefore costly. It takes a wealthy client to litigate under 
the new rules. A poor man is lost, because once he has filed 
or has been filed against, he is subjected to never ending 
demands on his time and that of his lawyer. As one appellate 
judge said, "It is a nuisance". 

However, if we have to accept the premise, I will add a thought 
or two to the purpose of the study, namely, the early discovery 
of your adversary's appraisals and proof. For years I have 
followed the tactics of disclosing my appraiser's opinion at 
some stage of the negotiations, and I have usually been able to 
find out what valuation my opponent expects to present. In fact, 
practically all branches of government make you an offer close 
to their valuation. So there are no surprises at trial, and 
pre-trials, interrogatories, inspections, etc. are not going 
to improve very much on the give and take of negotiations. 
However, I find no objection to exchanging appraisers' "opinions". 

A distinction has to be made, however. A professional opini. 
of course, is based largely on comparable sales. It seems to me 
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that it is taking unfair advantage to' examine your adversary's 
comparable sales. This information requires much digging and 
the tapping of sources, and again costs money. To require you 
to give all of your appraiser's information to the other side 
just might result in giving him a free ride at your expense. 
In brief, I would like to see the rule limited to exchange of 
conclusions, not to include all the comparable sales and other 
data on which they are based. 

Now for one or two particulars, your proposed C.C.P.1246 (c) 
would require service of all valuation data on your adversary 
20 days before trial. Ordinarily all discovery must be completed 
before pre-trial,- Otherwise the pre-trial is almost useless. 
For another point, I think your proposed C.C.P.1246.2 needlessly 
lists too many specifics and would become an onerous burden. 
If such information is available at all, any professional 
appraiser would include it in his report. Once you have 
required an exchange of appraisals, you have just about concluded 
discovery. Then you would either negotiate a settlement or go 
to trial. 

I have one further and I think realistic objection to your 
proposed new rules in condemnation. Obviously, most cases are 
settled. The negotiations frequently continue to the day of 
trial, certainly the last week. This office certainly settles 
what it can. Clients prefer it that way. Your proposed rules 
would require complete preparation and disclosure of all wj j--~~­
and information well before trial, if not pre-trial, as yom­
memorandum suggests, against the penalty of not being able to 
use the witnesses or data. It is impractical to prepare your 
case, your client, and your appraisers that far in advance of 
actual trial. Moreover, while you are still in negotiations 
your client does not want to go to that expense. 

In conclusion, I must add that I appreciate the efforts and objec­
tives of the Law Revision Commission. We litigation lawyers are 
as eager as anyone, including the judges, to expedite disposi­
tion of differences. At the same time, we must protect our 
clients from the overwhelming burden imposed by litigation. It 
seems to me that the proposed rules would compound that burden. 

Yours truly, 

/s/ Bates Booth (smw) 

BB:smw. BATES BOOTH 
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Or:.:'J. ce of 'che 
COUNTY COUNSEL OF WlRIN COUNTY 

1005 A Street 
San Rafael, California 

August 28, 1962 

California Law Revision Commission 
School of Law 
Stanford University, California 

Attention: John H. DeMoully 

Gentlemen: 

Re: Discovery Procedures - Eminent 
Domain Actions. 

Thank you for the draft of the tentative recommendations 
prepared by tbe California Law ReviSion Commission in connection 
with the above noted matter. 

In light of the recent deCisions noted in your letter of 
August 14, 1962, it would appear that the recommendations are in 
order and should be the subject of limited comment and/or criticism. 

EWM:tls 

Yours very truly, 
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S/E. WARREN McGUIRE 
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County Counsel 
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Chambers of' 

THE SUPERIOR COURT 

Los Angeles 12, California 
Philbrick McCoy, Judge 

Mr. John H. DeMoully 
Calif'ornia Law Revision Commission 
School of' Law 
Stanford University, California 

Dear Mr. DeMoully: 

April 4, 1962 

Thank you very much f'or your note of' the 17th and 
the copies of' the tentative recommendation of' the Commission 
relating to pretrial conferences and discovery in eminent 
domain proceedings. 

I have read the tentative recommendation and the 
proposed code sections with interest and feel that you 
are definitely on the right track. I assume that you 
have now read the decision of' the Supreme Court in 
People ex rel. Department of' Public Works v. Donovan, 
57 A.C. 374. This adds substantial support to the views 
expressed by the Commission in its tentative recommendation. 

I will greatly appreciate your keeping me posted 
as to the progress of this matter. 

Sincerely yours, 

sf Philbrick McCoy 

PMd: vm 
cc: Honorable McIntyre Faries 
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FLOYD C. DODSON 

Attorney at Law 

Suite 3].0 Granada Building 

Santa Barbara, California 

California Law Revision Commission 
School of Law 
Stanford University, California 

January 18, 1962 

Attention: John H. DeMou1ly, Executive Secretary 

Gentlemen: 

I was pleased to receive your letter of October 31, 196J., 
with the enclosure setting forth the tentative recommendations of 
the Commission relating to pre-trial conference and discovery in 
eminent domain proceedings. 

I had h9ped to find the tioe to write a detailed ceoorandum 
concerning my view of the proposed. legislation but the press of 
other affairs have made that impossible. However, please be advio;eli 
that it is my personal opinion that this proposed legislation is 
undesirable and unworkable as it relates to condemnation proceedings. 
Discovery in condemnation is a t".ro-edged. sword and I firmly believe 
that efforts by respective counsel to obtain the opinions of the 
expert witnesses employed by the adverse parties would so greatly 
complicate condemnation proceedings and so greatly increase the 
already exhorbitant costs to the property owner of trying these 
cases that it would, in the long run, work ae;ainst the interest of 
the condemnee. Furthermore, I simply· do not feel that a valid and 
final opinion can be arrived at by an appraiser until the actual. 
tioe of trial, expecial.1.y in cases where the valuation date is the 
trial date. Due to the congested. condition of the calendars in the 
various counties, this is now the rule rather than the exception. 
I believe the best way of trying condemnation cases is to devote 
one's time to preparation of an affirmative case rather than to 
spend endless hours and days trying to discover what will be the 
opponent's case. 

Far be it from me to predict the effect of Greyhound Corp. 
vs Superior Court on the trial of condemn~t1on cases or to suggest 
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as to whether or not Rust vs Roberts is still the law. My guess is 
that opinion evicience in condemnation cases is probably discoverable. 
Many condemnation lawyers feel that suctl opinion evidence should be 
discoverable and that this would. be very beneficial to the condemnee. 
However, the more experienced lawyers I have talked with seem to 
feel it would not particularly help eittler side but would. only result 
in vastly increasing the time and expense of trying a case. 

For the foregoing reasons, I respectfully suggest the 
Commission take a long look at this subject before making its 
final recommendation and seriously consider legislation that 
would preclude this result. 

Respectfully submitted, 

s/ Floyd C. Dodson 

FCD:mcn 
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Offices of 
J.~ ';..;Jl~..L~": .... .Jil,l.h.)~'.J 

OF LOS ANGELES COUNTY' 
Suite 648 Hall of Administration 

500 West Temple Street 
Los Angeles 12, California 

January 15, 1962 

California taw Revision COmmission 
School of Law 
Stanford Un:iversity, California 

Attention Mr. John H. DeMoully 
Executive Secretary 

Re: RecOlll!l1ende.tion and. proposed legislation r<llating 
to pre-trial conferences and. discovery in eminent 
domain proceedings 

Gentlemen: 

The materials submitted by your Commission under date of October 31, 
1961, in connection with the subject as above entitled have been read in 
detail and. the folJ.O"lIing commeuts are made in colUlection with the 
content thereof. 

The preJ.1minary statements contained in your tentative rec~'I1lIle,=!J"~" 
on pages 1 and 2 seem to set forth factually the situation as it existc 
and. particularly in connection with your statements on page 2 of yow: 
tentative recommendation we WOuld concur that there are in fact reae~nr. 
why market data infoI'Jl1ation is not readily available until a faw dc;yr 
before the time of the actual trial. 

It is for this reason that ~Ta feel that the proposed legislatioJ". 
is not feasible in its present form. 

It is to be noted that the 1egislation proposed by your Commissio~ 
contemplates an exchange of vcluation data "not later thau 20 days 
prior to the date set for triaJ.," 

Your proposed legislation .. rould ·then further provide that only 
such data as has been exchat!ged pursuant to this section may be utilized 
at the time of trial. 

A perusal of Section 1249 of the COde of Civil Procedure appears 
to indicato at once the Objections to your proposed legislation. 
Section 1249 fixes the date from~ilich compensation shall be assessed 
and. in instances 1-Therein a case has not been brought to trial within 
one year after "!;h<. date of the comnencement of the action, t,he 

II··12a 



c 

c 

c 

CaJ.ifolLlla 1e,'.; hev iSl-oO 
Co:mn1ssion -2- January 15, 1962 

compellSation ~hall be deemed to have accrued at the date of the trial. 

To apply your proposed legislation, however, to this sectior. wou.:!.d 
mc().ll that SC~',l6 which have occurred within 20 days of the "date of 
valuetion" which sales would be the very best evidence of the value of the 
properties in701ved could not be utilized ill the course of the trial. 

While '&he objection as set forth a'Jo';e is the one which is readily 
appazent and that which makes the proposed leg1~ation completely improper. 
it would appear to this office that the Commission's recommendatiollS in 
their entirety ara unnecessary in that the courts have been able to 
interpret the existing discovery statutes without the necessity of 
further legislation. 

The discovery statutes in this State were presumably adopted in an 
attempt to pattern court procedures in California after those followed 
by the federal jurisdiction. Discovery in Federal Courts has 10llg been 
permitted and there are innumerable court decisions ava.i.lable to interpret 
the statutes and to provide guide lines and limitations to permit the 
effective operation of the discovery principle. 

In the field of eminent domain the sanctity of the appraiser's 
opinion has long been protected by the Federal Courts a.s falling within 
the attorney-client privilege, an eY.ception under the discovery lules. 

To permit discovery of valuation opinions and all valuation data 
is to im'pose upon the plaintiff the entire burden of. appraising the 
:?roperty in question and thereby eliminating all negotiations f= the 
eminent domain field. Inasmuch as a. property owner could in Ifrfery 
instance asce~ain the opinion of value of the condemnor's appraisers 
by merely posing written interrogatories, he eliminates the necessity 
of retaining an appraiser untU trial is but a few days in the fl'.tur;:.. 
He then merely p:.'ovides his appointed appraiser with all of the info=.­
tion fUrnished by the appraisers for the plaintiff. 

If one was to recognize the equity of the condemnor providing all 
services in connection with the apprais~l of a parcel of property for 
the property oun(!r, then it would appear that the most equitable way to 
handle such transactions is to have a system whereby the court would 
merely apj?Oint his own appraiser in every instance and take the opinion 
of that appraiser as the value of the property without the necessity of 
condemnor and property owner f'oll"Dishing any expert testimony to support 
or refute the opinion as expressed by the court appointed appraiser. 
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Collllllission -3- January l5, 1962 

While, of course, it is recognized that such a drastic step as 
this is clearly not the intent of aDiYbody in the condemnation field, 
;,C he a repreaentative of the governmental agency or the property 
o:·mer, it appears that to an extent this 'Would be the only protection 
that the condemnor could seek in these instances. 

While, of course, the legislation itself 'Will have to be considered 
by the llOa..'"d of Supervisors of this County, before a determination can 
be made as to whether or not its passage is to be supported or 
contested, we would advise you that it is our intention to recO"JD!!eDd 
strongly to the !loaM thet they go on record as opposing this legis­
lation as being entirely prejudicial against the interest of 
condemning agencies, 

RLR/ejp 

• 

Yours very truly, 

HAROLD W, KENNEDY 
County Counsel 

By 
Richard L- Riemer 
Deputy County Counsel 
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City ot 

SAN'EA MONICA 

California 

Office of the City Attorney 
City Hall - EXbrook 3-9975 

Ja.nuary 10, 1962 

California Lsw Revision Commission 
School of Law 
stanford University 
Palo Alto, California 

Attention: John H. DeMoully, 
Ex:ecuti ve Secretary 

Gentlemen: 

Re: Pre-trial Conferences 
and Discovery in lilDinent 
Dorain Proceedings 

I have carefully reviewed the proposed lesislation in regard to 
pre-trial conferences and diScovery in eminent domain proceedings. 
The suaseated leg1slation, in the main, meets with IIW" approval. and 
appears to me to be a practical solution of a rather dUficult 
problem. 

Problems ~ arise where one or both sides are not satisfied with 
the response of the other side to the demand, and because of the 
shortness of time involved it ~ be difficult to resolve the 
dispute, but this is a matter which I feel will eventu.all:1 Bolve 
itself and should not m:I.litate against submitting the proposed 
leg1slation as is. 

RGC:bev 

Yours very truly, 

ROBERr G. COCKINS 
City Attorney 
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Attorney at Law 
405 West Standley street 

UKIAH, CALIFORNIA 

January 9, 1962 

California Law Revision C~ssion 
Office of Commission staff 
School of law 
stanford University, California 

Re: Recommendations for Pretrial Conferences and 
Discovery in Eminent Domain Proceedings 

Gentlemen: 

As a former employee of the Office of the Attorney General in Sacramento, 
and as a person who observed the expansion of Division of Contracts and 
Rights of Way, Legal, and of the Right of Way section of Division of 
Highways, I have read with interest the tentative recommendations of the 
Law Revision Commission. Initially, I would say that I heartily agree 
with these recommendations, except that I feel that the exchange of 
appraisal information should be prior to pretrial. 

I had a recent experience in which I took certain of the ~uestions from 
your recommendations, and submitted them to the Division of Highways. A 
copy of the Interrogatories I presented is attached, together with the 
replies received from the Division of Highways. 

If discovery is to be effective, mutual and fUll disclosure of expert 
opinions is indispensable. The defendant may not be as able to give fUll 
information as the plaintiff, because, under existing practices, the 
plaintiff makes certain appraisals prior to negotiations, or as part of 
the negotiations. These appraisals should be disclosed early in the 
proceedings because from these appraisals a person can evaluate accurately 
the possibility of resisting the condemnation, and evaluate the best offer, 
and determine if the defendant would be justified in expending the substan­
tial sums necessary in order to obtain independent appraisals. 

Please retain my name on your mailing list. 

TWO' Bjeh 
encls 

Very truly yours, 

sj TIM 0' BRIEN 

TIMCIXHY. W. 0' EBIEN 
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Enclosure wi1;lJ. letter from Timothy W. O'Brien 

TIMOl'HY W. 0' BRIEN 
405 West standley St. 
Post Office Box 325 
Ukiah, California 
HOmestead 2-4481 

Attorney for Defendento: 
A1:fred Barbero and 
Kathryn Barbero 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF MENDOCINO 

THE PEOPLE OF THE STATE OF 
CALIFORNIA etc 

Plaintiff 

vs 

JAMES L. KINSEY et al 

No. 23794 

A INTEllROGA!l'ORIES TO 

TO THE PLAINTIFF, and to ROBERT E. REED, JOHN B. MATHENY and MELVIN R. 

DYKMAN, its Attorneys: 

Defendants ALFRED BARBERO and KATHRYN BARBERO request that said 

plaintiff, under oath, answer pursuant to California Code of Civil 

Procedure, Section 2030, the following interrogatories: 

1. state the name of each appraiser who has conducted an 

appraisal, or partiCipated in the conduct of an appraisal, on bellalf' ~ 

plaintiff, of Parcels 5-A and 5-B. 

2. State the name and business or residence address of each 

person intended to be called as a witness b.Y the plaintiff, to testify to 

his opinion of the value of the property described as Parcel 5-A and 
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5-B, ~ as to t.he amount of damage ~ benefit, if any, to the ]a:l!i!e~ 

remaining parcel from which said property is taken; also, the name and 
. . . 

business ~ residence address of each person or c~poration upon whose 

statements, transactions or representations or opinions, the opinion is 

based, in whole or in part. 

3. As to each appraisal witness above named, after naming the 

witnesses and the dates upon which the appraisals were perf~d, state 

the following as to each appraisal, as to the opinion upon which the 

appraisal was based: 

a) The highest and best use of the property; 

b) The applicable zoning and any information indicating a probable 

change thereof; 

c) A list of the offers, contracts, sales of property, leases and 

other transactions supporting the opinion; 

d) The cost of reproduction or replacement of the property less 

depreciation and obsolescence and the rate of depreciation used; 

e) The gross and net income from the property, its reasonable net 

rental value, its capitalized value and '!ille rate of capitalizati~ ~~. 

4. What is the amount of money deposited in court f~ the or4~r 

of immediate possession? 

5. state upon whose opinion the amount of money deposited Wl!,S 

determined. 

6. When was this dete~tion made? 

7. Was this determination made in the light of any of the 

appraisal work above set forth? If so, state with particularity which 

work was considered or relied upon, if any. 

Dated: November 16, 1961. 

II-14c 

TIMC1.I'HY W. 0 I BRIEN 
Attorney for 4~fendants 
Alfred BaXbero·and 
Kathryn Barbe~o 
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Enclosure with letter from TimothyW. O'Brien 

ROBERT E. REED, JOHN B. MATHENY 
ROBERT WILLIAMS, MELVIN R. DYKMAN 
Public Works Building 
1120 M. street 
Sacramento, California 
Telephone: HIckory 5-4711, Ext. 2534 

ilttorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF MENDOCINO 

THE PEOPLE OF THE STATE OF CALIFORNIA, 
acting by and through the Department 
of Public Works, 

Plaintiff, 

v. 

JAMES L. KINSEY, et al., (as to 
Parcels Nos. 5-A and 5-B - Barbero), 

Defendants. 

----------------------------

I 
) 
) 
) 
) 
) 
) 
) 
) 
) 

l 

NO. 23794 

ANS'.-1ER TO DEFENDANTS' 

INTERROGATORIES 

TO DEFENDANTS ALFRED BARBERO and KATHRYN BARBERO, his wife, and to 

TIMiJrHY W. 0' EHIEN, their attorney: 

Answer to Interrogatory 1: Plaintiff states that it is informed 

and believes and on such information and belief states that the appraisers 

who have conducted or participated in the conduct of an appraisal on its 

behalf were: W. Bernard Frese, P.O. Box 2321, Santa Rosa, California; 

Edward P. Murphy, 813 A street, San Rafael, California and Donald E. 

Riever, Division of Highways, San Diego, California. 

Answer to Interrogatory 2: Plaintiff objects to Interrogatory 2 

on the basis that said question is not proper and it does not come within 

the purview of Section 2030 of the Code of Civil Procedure. In addition 
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thereto, plaintiff has not determined at this date, nor will it until the 

trial of the above-entitled action is in process, what persons will be 

witnesses in this action. In addition thereto, this interrogatory asks 

for an opinion which is intended to have probative value and is 

objectionable on this basis. 

Answer to Interrogatory 3: Plaintiff objects to Interrogatory 3 

on the basis that it has not determined at this date, nor will it until 

the trial of the above-entitled action is in process, what persons will 

be witnesses. In addition thereto no person is a witness in said action 

until said person actually participates in said trial under oath. 

Answer to Interrogatory 3 a): In addition to the above statement, 

this interrogatory is objectionable in that it asks for an opinion which 

is intended to have probative value. 

Answer to Interrogatory 3 b): Plaintiff wishes to state that it 

has no information on tha probable zoning, nor any information as to 

probable changes thereof. 

Answer to Interrogatory 3 c): This interrogatory relates to 

"appraisal witnesses". As above stated, plaintiff' has not determined at 

this date, nor will it until the trial of the above-entitled action .is in 

process, what persons will be witnesses in this action, and therefore, 

plaintiff' is unable to answer such question. 

Answer to Interrogatory 3 d): This interrogatory asks for an 

opinion which is intended to have probative value and is objectionable on 

this basis. In addition thereto, so~d information is unknown. 

Answer to Interrogatory 3 e): Plaintiff' objects to this 

interrogatory on the basis that the ::.nformation as to the gross and net 
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income of defelldants I property is contained within the dei'endaots I own 

records and kDowledge. In addition thereto, said interrogatory asks for 

an opinion which is intended to have probative value aDd therefore is 

objectionabJ.e. 

Ansver to Interrogatory 4: This information is available at the 

County Court House, County of Mendocino, Office of the County Clerk, 

Ukiah, California, File No. 23794, People of the State of CalifOrnia, 

acting by aDd through the Department of Public Works, Plaintiff, v. 

James L. Kinsey, et al., Defendaots. 

Answer to Interrogatory 5: The affidavit in support of the Order 

for Immediate Possession is on file in this action and said information 

is contained in said file which is located and available at the County 

Court House, County of Melldocino, Office of the County Clerk, Ukiah, 

California, File No. 23794, People of the state of California, acting by 

aDd through the Department of Public Works, Plaintiff, v. James L. 

Kinsey, et al., Defendants. 

Answer to Interrogatory 6: This information is available at the 

County Court House, COWlty of Mendocino, Office of the County Clerk, 

Ukiah, California, File No. 23794, People of the state of California, 

acting by and through the Department of Public Works, Plaintiff, v. James 

L. Kinsey, et al., Defendaots. 

Ansver to Interrogatory 7: The determination aDd amount of money 

deposited to obtain the Order for Immediate Possession was that of Leland 

Crane. Mr. Crane took into consideration the work of Mr. Donald E. Riever. 

DATED: November 29, 1961. 

ROBERT E. REED, JOHN B. MATHENY 
ROBERT WILLIAMS, MELVIN R. DYKMAN 
By lsi Melvin R. Dykman 

MELVIN R. DYKMAN 
II-14f 
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C. Ray Robinson 
Robinson-Montgomery Building 

1812-L. Street 
Merced, California 

January 5, 1962 

State of California 
California Law Revision Commission 
School of Law 
Stanford University, California 

Attention: John H. DeMoully, Executive Secretary 

Dear Mr. DeMoully: 

Would you please pass the following comments on to the Commission, 
in connection with the proposed revision to the Code of Civil 
Procedure, relating to Discovery in Eminent Domain Proceedings. 

I do not believe the addition in proposed Section 1246.2(a). 
in which a party is asked to name each person and his address 
upon whose statements or opinion the opinion of the expert is 
based, is advisable or helpful in any way. This would merely 
ask for a roll call of every public official and real estate 
man in the area. Although this is something the expert will 
undoubtedly testify to, the extent of such testimony is rarely 
the subject of cross-examination, except in unusual cases. It 
seems to me that this information might be quite lengthy and 
not be productive of any good. 

I believe the'provision relating to a list of exhibits proposed 
to be offered, also goes too far. This is in proposed Section 
1246.2(0); Very often, maps and other exhibits are not prepared 
for trial, until a week or two before the trial. This proposed 
section, taken in conjunction with Section 1246.5 and 1246.6, would 
seem to require a party to prepare his exhibits at least twenty 
days before trial. The new rules would not take into account 
the circumstance that a settlement before trial may obviate the 
necessity for preparing certain exhibits. Furthermore, it 
fails to take into account the fact of life, that preparation 
for trial takes place the week before trial and not three weeks 
before trial, in the typical case. On the other hand, I cannot 
visualize that there is any major benefit deriving to one side 
or the other, by reason of having knowledge of what pictures 
the other side is going to use. In the usual case, the 
condemning agency supplies a map of the property taken. 

Thank you for considering the above comments. 

II-15 
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Very truly yours, 

Sig. Eugene A. Mash 
EUGENE A. MASH 
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City of GLENDALE, California 

613 East Broadway 
Glendale 5, California 
CItrus 4-4651 
CHapman 5-6871 

Jenuary 4, 1962 

California Law Revision Commission 
Stenford School of Law 
Ste.nford, California 

Gentlemen: 

In the letter of transmittal dated October 31, 1961, which 
enclosed your tentative recolJIIIIendations as to discovery in eminent 
domain proceedings, our cOlJllllents were invited. 

Our study of the proposed amendments convinces us that the 
recOlJllllended lEN, tbough fair on its face, contains one serious flaw. 
Perhaps it would be JD:)re correct to say that it omits en essential 
ingredient of fairness. 

Ostensibly the procedure would work as well for the 
condemner as for the private property owner. In practice however 
some practitioners representing defendants have no appraisal 
whatsoever until the day of trial. In one fairly recent case the 
appraisal report was handed the attorney on the M:mday the jury was 
picked; the comparables had been checked the preceding weekend. 
What would there have been for the condemner to discover? Yet in 
this same case the defendant had attempted discovery; we need not 
suggest the reason. 

The condemner on the other hand must have en /1oppraisal at 
an early date, usually before filing the eminent domain complaint. 
The defendant, for financial .reasons if DO other, will not have a 
report unless and until he must. 

The excellent purpose of the principle of discovery will 
undoubtedly be extended to condenmation by the courts. Therefore, it 
is worthll'hile to anticipate the course of deCision and l.a¥ the ground 
rules by appropriate statutes, HOwever, it is one thing to speak of 
"exchange" and the elimination of surpri .. e, and it is quite another 
to require a public body to disclose its case, commit itself to a 
figure and a theory, and to allow unscrupulous "experts" to discover 
and enlarge flENs without giving a thing in exchange. 
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Heretofore the principle announced in Rust v. Roberts has 
forced the other party to require his expert to propound his own 
valuation opinion. If the law will now allow the property owner to 
require the public body to establish a value opinion, with data and. 
analysis, to be used as a pOint of departure, the practical effect 
will be to shift the entire burden of proof. This ce,n be done under 
the law as recommended, for the defendant can demand the condemner's 
valuation data at an early stage of the proceedings. He then obtains 
the condemner's report at no risk to himself for he has not even 
hired an appraiser. Under no interpretation of the proposed statutes 
is he required to have any data until the 20th ~ prior to trial; 
and. he may possibly even produce his witness under the proposed 
Section 7 (Ccp 1246.6) for it would only be in an aggravated case 
that the court would totally exclude the property owner's evidence. 

The statutes proposed speak of' exchange but do not require 
it. The word "excbange" used in Section 2 is empty, an exchange is 
inferred but the statutes do not SSiY when it muat be made. Section 2 
does nothing more than establish a procedure for a demand, which is 
useless to the condemner for the reasons mentioned. The practical 
effect of the law would be to reward chicanery for the subsequent 
furnishing of a report, second-guessing or copying the coOOemner is 
no exchange. 

Discovery in eminent domain will only serve its true 
purpose when it makes possible a real exchange eJ.iJninating surprise 
rather than fostering surprise. If exchange is the object of the 
proposed law, let it provide for an exchange. Make tender of one's 
own information a condition to the demand. This is only fair. It 
would serve the object of Gr~hound co~oration v. Superior Court, 
which strongly denounced the free ride. The reciprocal procedure 
would enhance settlement. The one-sided demand procedure will lead 
to widely divergent valuations and. an increase in jury trials. 

Very truly yours, 

~ McCLERNAN, CITY ATTORNE! 

By 
-:;J~o~sep=h""W"--. -;Ra=inv1=i"il~l""e-, ---
AsSistant City Attorney 

JWR:jhb 
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City of GLENDALE, California 

613 East Broadvay 
Glendale 5, California 
CItrus 4-4651 
Chapman 5-6871 

January 15, 1962 

California Law Revision Commission 
School of Law 
Stanford, California 

A tt ent ion : tt.r. John E. DeMoully 
Executive Secretary 

Dear Mr. DeMoully: 

Thank you for your letter of January 9, 1962 expressing 
the Commission's views as to the sa.~ctions imposed by Sections 
1246.5 and 1246.6. I also appreciate the enclosure, the 
tentative recommendation and proposed legislation in which 
was underscored a portion of Section 1246.1{c}. Rereading the 
sections I have come to the view you expressed so well by the 
sentence: "The sanction, of course, applies only if one of 
the parties has served and filed a demand to exchange valuation 
information." 

On that basis I am happy to say that I have changed 
my views, and have fully reconsidered the position taken in 
my letter of January 4, 1962. 

JWR:gk 

Very truly yours, 

HENRY McCLERNAN, CITY ATTORNEY 

~-----------------------

II-17 

Joseph W. Rainville 
Assistant City Attorney 
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GALL.l.GIili, Jil.W<..,U!1 '" v.ru!Axcir,:"v 
Attorneys at Law 

341 California Drive 
Burlingame, California 

California Law Revision Commission 
Office of Commission and Staff 
School of Law 
stanford University, California 

Re: Tentative recor.unendo.tions re Eminent Domain discovery 

Gentlemen: 

Based upon T1'Y experience, I wish to express disapproval of your 
tentative recommendations amending Code of Civil Procedure Section 
1246(1) as expressed in your analysis dated OctOber 26, 1961. 

Mandatory discovery with harsh penalties for noncompliance will not 
induce the spirit of cooperation necessary for compromise, nor will it 
successfully streamline aLIT legal procedure, On the contrary, it will 
tend to create a negative attitude toward dis c ovezoy " Rarely is a case 
prepared adequately at pre-trial stage to intelligibly and fully present 
either side of the case, and mandatory discovery will penalize the pre·· 
pared Side in such a situation. And a full disclosure in advance of 
trial will rarely change the attitude of the opposing side or encourage 
bona. fide settlement attempt so long as the typical cor..demnor' s 
attorney (Division of Highway or School District) has little authority to 
negotiate beyond his highest appraisal, even if he is convinced of the 
probable merit of a contrary position. 

Whatever merit there would be in shortening the length of trial (I see 
very little) would be offset by the disadvantage of curtailing a full ~d 
adequate hearing. Also, in some cases, an attorney practicing under 
mandatory discovery would be forced to limit the theory of his case, 
and the specific Idtnesses he was going to present at trial in advance 
of knowing some particular weakness or need. 

As an alternative suggestion to mandatory discovery, I respectf~lly 
suggest that this commiSSion consider voluntary discovery and in 
addition, procedural changes and a mandatory negotiation procedure. 
The procedural changes most sorely needed in Eminent Domain liti­
gation relate to a more speedy trial, pa.nic~tarly regarding the nature 
and quantity of evidence admissible. 

Substantive changes are also indicated, giving the condemnee a more 
adequate award, including the cost of t5.tle reports, appraisal expenses, 
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Tentative recolllnendP.tions re Eminent Darwin di sco'Tery Page Two 

survey expenses and moving expenses. 

~Andatory negotiation procedure will cause owners to receive a 
legitimate offer for their property before they are served with process" 
Too frequently they are compelled to appear by attorney in the law 
suit without having even received a written offer for their property. 

In conclusion,. we need changes in our ruJ.es of eVidence, substantive 
rules of compensation and negotiation procedures rather than a mand­
atory discovery. And if further discovery is indicated it should be 
voluntary in nature. 

Thank you. 

JSJ:sh 
ce. Bert Currie 

James Cos 
Thomas B, Adams 

Very truly yours, 

JESS S. JACKSON 
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John H. DeMoully, Esq. 
Executive Secretary 

DISTRICT ATTORNEY 
Ventura County 

Ventura, California 

Dececber 29, 1961 

California Law Revision Commission 
School of Law 
Stanford, California 

Dear Mr. DeMoully: 

In your letter of October 31, 1961, you requested comments upon 
the tentative recommendation of the Ccrmnission concerning pre-trial 
conferences and discovery 1n eminent domain proceedings. 

The problems inherent in pre-trial discovery in eminent domain 
cases have been recognized b.Y the Commission and clearly stated on 
pages 1 through 7 of the tentative recommendation. However, I do 
want to emphasize that from the standpoint of the practitioner and 
his client the adoption of the Commission's proposed legislation will 
definitely add expense to cases which are set for trial. In most of 
those cases which are settled after the pre-trial conference this 
expense will be a burden without a corresponding benefit. 

I am dubious that the exchange of valuation data, even in conjunctiun 
with the pre-trial conference, will tend to produce settlements as 
suggested by the Commission. From T!1y own eXllerience and discussions with 
other practitioners, it is my conclusion that cases either go to trial 
or are settled for considerations other than the matters which are 
brought out at pre-trial conferences. Thus, it appears to me that in 
the vast bulk of those cases which are set for trial, the pre-trial con­
ference is mer.ely another hurdle to be gotten over befol"e an ultimate 
disposition of the case can be made. I am afl'aid the pre-trial exchBnge 
of valuation data will occupy much the same position. 

Notwithstanding T!1y peSSimistiC view of the pre-trial conference 
system, it is a part of our law and undoubtedly will remain so. tnder 
the circumstances it certainly is anomalous to provide for adeqlmte 
discovery and exchange of evidence in most other types of cases and 
not in eminent domain cases, If pre-trial conferences in eminent domain 
cases are to have any meaning whatsoever, obviously some prov~sion must 
be made for the exchrulge of valuation data since valuation (or the 
amount of the award) is usually the onlymsputed issue in such cases. 
It is for this reason alone that I generally approve the tentative 
recommendations of the Commission. In giving such approval I re~n 
far from convinced that the burdens imposed by the Commission's tenta­
tive recommendation will be balanced by possible benefits. 
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J03n H. DeI.loully, ::Gq. 
December 29, 1961 
Po.ge Two 

I ho.ve one specific comment concerning the substance of the proposed 
section 1246.2 which is to be added to Code of Civil Procedure. This 
section describes who.t the sto.tenents of vo.luo.tion do.to. shall conto.in 
and provides in subporo.gro.ph (d) tho.t there sho.ll be included a "list 
of the maps, plans, docuuents, photogro.phs, motion pictures, books, 
o.ccounts, models, objects and other tangible things" on which the expert 
witness tmy bo.se his opinion, or which will be introduced. "to explo.in, 
clorify or supplement" the testioony of the expert witness. 

Thus, sUbsection (d) distinguishes between two kinds of physico.l 
evidence: that upon which the expert bases his opinion, and that which 
may be used merely to illustrate his testimony. 

Certainly I do not object to the requirement that physical evidence 
upon which an expert opinion is based be disclosed, nor do I object to 
the provision that if it is not listed it may not be introduced in the 
case in chief except for the reasons stated in proposed section 1246.6 
of the Code of Civil Procedure. However, with respect to physical 
evidence which is merely illustrative, this requirement is too stringent 
in my opinion. In many instances illustrative exhibits such as photo­
graphs, charts, diagrams and large-scale maps are not prepared until it 
is definitely known that the case is going to trial. Such exhibits are 
often expensive to prepare. It may well be that a party or his counsel 
in the exercise of sound judgment will determine not to prepare such 
exhibits until the last minute before trial. Nonetheless, if such 
illustrative exhibits are not listed on the statement of valuation data 
pursuant to proposed section 1246.2, they cannot be introduced in the 
case in chief because they do not come within any of the exceptions 
listed in proposed section 1246.6. Those exceptions are inability to 
have located or listed such evidence in the exercise of reasonable 
diligence, or a failure to discover the evidence through mistake, 
inadvertence, surprise or excusable neglect. Obviously, none of the 
exceptions applies to exhibits the preparation of which was delibero.tely 

withheld in a good faith exercise of judgment. 

I feel that exhibits which are merely illustrative of the testimony 
of an expert witness should be included in the Commission's proposed 
section 1246.4 of the Code of Civil Procedure. This would permit notice 
to be given to the other party orally if the exhibit were prepared after 
service of the statement of valuation data. The opposing party would be 
able to inspect such exhibits prior to the date of trial, and they could 
be introduced in the case in chief even though not listed on the statement 
of valuation data. 

BAT:va 

Very truly yours, 

sl Bruce A. Thompson 
BRUCE A. THOMPSON 
District Attorney 
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DION R. HOLM 
City Attorney 

City Hall 
San Francisco 2, California 

John H. DeMouD.y, Esq. 
Executive Secretary 

December 26, 1961 

California Law Revision Commission 
School of Law 
Stanford, California 

Dear Mr. De¥lOu.Uy: 

Re Tentative Recommendation of the California Law 
Revision Commission Respecting Pretrial 
Conferences and Discovery in Eminent Domain 
Proceedings. 

Your letter dated October 31 respecting the above entitled matter has 
been received. 

It is proposed by the California Law Revision Commission that legislation 
should be enacted which would provide that parties to eminent domain 
proceedings not later than forty days prior to the d8¥ set for trial mB¥ 
serve upon any adverse party to the proceeding and file a demand to 
exchange valuation data. Thereafter, at least twenty d8¥S prior to 
trial, both the parties serving the demand and the party on whom the 
demand is served should be required to serve on each other statements 
containing specific valuation data including the opinion of each Witness 
respecting the value of the property described in the demand or as to the 
amount of damage or benefit to the parcel from which such property is 
taken. Sanctions would be imposed to enforce the exchange of such data. 

In the Greyhound Corporation v. Superior Court, 56 A.C. 353, 379 (1961), 
the California Supreme Court did not determine that appraisers reports in 
condemnation cases are discoverable. Such reports, presently at least, 
appear to be privileged. It is believed, therefore, that the privileged 
character of such opinions should not be eliminated by the enactment of 
legislation providing for a pretrial exchange of written statements 
containing such data. The legislation as presently proposed appears to 
be objectionable. 

Very truly yours, 

sl Dion R. Holm 
DION R. HOlM 
City Attorney 
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Law O:f'fices of 
BRUl'IER, MINDER & CHANDLER 

Best Building 
1326 E. 14th Street 

San Leundro,.Californiu 

November 29, 1961 

California Law Revision Commission 
School of Law 
stanford, California 

Gentlemen: 

This office has received your tentative recommendation and proposed legis­
lation relating to pre-trial conferences and discovery in eminent domain 
proceedings dated October 26, 1961. 

It is our belief that broad discovery rules are important in the field of 
eminent domain as in other fields. However, it appears to us, that out of 
the present day condemnations, a majority of them involve a client who is 
an individual owner of a parcel that has small value compared to the value 
of all the parcels being condemned by the condemning authority at that 
particular time. A serious problem would still persist if the discovery 
procedures were amended. 

This problem is that the individual owner is attempting to keep his expenses 
to a minimum until it is absolutely clear to him that the case cannot be 
settled. The condemning authority on the other hand does not have this 
problem. The authority already has contracted for appraisal services and 
the same are written off as a cost of the project as are attorney fees and 
costs. The condemnee must conserve his resources since he has to pay his 
appraiser and attorney from the market value of his property or his award. 
Hence, we feel that the revision as suggested would make condemnation more 
expensive to the normal defendant. 

Incidentally, as a matter of practice we have encountered few if any cases 
where we were not given the valuation figure of the plaintiff well in advance 
of the date of pre-trial. In many instances the original offer by the 
condemning authority before the client even contacts an attorney is the 
plaintiff's Valuation. We have found also that the condemning authority is 
usually quite frank and revealing of its expert's opinion via its District 
Attorney, City Attorney or Highway Agent throughout settlement negotiations 
(which always last up until the moment of trial and even persists throughout 
trial). Of course we reciprocate in the giving of such information. 

Hence, broader discovery along lines suggested does not seem to us to be 
practical or desired legislation. We earnestly suggest that the CommiSSion 
take another look at the effect of such legislation upon the defendant. 

SMC:Jlll 
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Very truly yours, 
sf stephen M. Chandl.er 
ilRUNER, I{[NDER & CHANDLER 
By Stephen M. Chandler 
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Suite 204 
8ll North Broadway 
Santa Ana, California 

LINNELL AND WALDRON 
LAW OFFICES 

California Law Revision Commission 
School of Law 
stanford, California 

Att In: Mr. John H. DeMoully 
Executive Secretary 

November 27, 1961 

Re: Tentative recOIlIIIlCndations and proposed legislation 
relating to pre trial conferences and discovery in 
eminent domain proceedings 

Gentlemen: 

This is in response to your invitation to receive comments concerning the 
above-referenced subject matter which this office has read and studied with 
a great deal of interest. The writer was formerly employed by the Los 
Angeles County Counsel's Office and specializes in th~ trial of eminent 
domain cases. 

It has been ~ experience that there are few, if any, surprises in the way 
of valuation data introduced or attempted to be introduced into evidence by 
the opposing side in condemnation trials. Undoubtedly, the principal 
reason for this is that most of the information used by appraisers as expert 
valuation witnesses is a matter of public knowledge and is available to both 
Sides. It is ~opinion that the rules of discovery at the present time are 
quite a.m;ple and that there is no need to enlarge them to accommodate any 
further parties to eminent domain proceedings~ 

The reasons for the problem that the Commission points out on pages two and 
three of its tentative recommendations as to why pertinent valuation data 
is frequently not accumulated until after the normal time for completion of 
discovery is quite true. Some of these reasons are not only practical but 
necessary. It appears to me that the tentative recommendations of the 
commission would reward the party who is lax in preparation and quite often 
penalize the party who is thorough and who has done preparation in advance. 
Moreover, it would work a tremendous burden on attorneys both in public law 
offices as well as in private law offices who handle a considerable volume of 
condemnation cases and who use the same appraisers quite frequently. In other 
words, in having to submit the valuation data set forth in the proposed re­
commendations of the commission would add considerable clerical work to the 
otherwise normal bUl'den of preparing a case for trial and one having many 
condemnation trials would be continually plagued with de~ds for valuation 
data from opposing counsel if utilized, with the penalty of not being able to 
utilize such evidence on direct examination for failure to produce the data. 
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It would lead to additional side issues at the time of trial where later 
evidence is obtained. There is already too much of this in condemnation 
trials at the present time. On a prospective change in the date of value 
it is conceivable that the twenty day period could come at a time when the 
pertinency of the market data obtained prior to a change in the date of 
value would be questionable. I believe that some of the data mentioned 
under section 1246.2 as proposed of the Code of Civil Procedure is not 
admissible anyway in evidence upon direct examination. 

In short, tentative recommendations of the commission place an unnecessary 
and impractical burden upon a party and I would oppose such legislation 
for the reasons advanced. 

Respectfully, 

LINNELL and WALDRON 

sl Robert F. Waldron 

Robert F. Waldron 
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Memo 72(1962) EXHIBIT III 

ROBERI' P. McNAMEE 

Attorney at Law 
417 Hubbard Avenue 

Santa Clara, California 

October 22, 1962 

state of California 
California Law Revision Commission 
Office of Commission and Staff 
Scbool of Law 
stanford University, California 

Attention: Mr. Joh..'1 H. DeMoully 
Executive Secretary 

Re: Tentative Recommendations in Condemnation Procedure 

Gentlemen: 

As a basis for the recommendations of the Law Revision Commission, it has 
posed certain problems and then proposed corrective legislation. I believe that 
the proposed solution would not solve the problems posed by it. I further beli_ 
the problems posed are not acute and do not need remedial legislation. 

Specifically, it poses the problem of reimbursement of experts and goes on 
to state "the other major problem is that pertinent valuation data" is not 
available until after pretrialj then--it gives three reasons for the causes 
allegedly creating this situation. The corrective legislation proposed; to 
wit, the exchange of information by written statements will not eliminate the 
causes given by it as to why pertinent data is not available until after pretrial 

No procedural innovation will eliminate these three causes or the problem 
posed by the Commission. As long as an appraiser or attorney eitber on direct or 
cross-examination at trial may refer to events and data whicb have occurred in 
the period subsequent to the pretrial and prior to or during tbe trial, an 
attorney will not seriously prepare his case for pretrial because he will again 
have to do so immediately prior to trial. Further, he will have to have the 
apprciser fully informed and ready at pretrial and then send him out immediately 
prior to trial to searcb out for events and facts which have occurred since pre­
trial. This involves additional work for the attorneys and additional fees for 
tbe appraiser, whicb items attorneys for botb parties seck to avoid. Therefor" 
I suggest that the Commission re-examine its statement of the problem and its 
solution and perhaps seek answers to tbe questions: "How can a court compel the 
exchange of written statements if one or both parties have little or nothing to 
exchange?", and "Should the trial court permit reference either on direct or 
cross-examination by either an attorney or an appraiser to events and data 
occurring after pretrial?" 
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The ms.j or defect in the Commission's analysis and proposed remedy is its 
failure to face sq~ely the question of whether there should be a cut off date 
for information and data, which must 'be enforced 'by the trial judge. 

I suspect the Commission recognizes the existence of the problems created by 
the happening of subsequent events and after-acquired data when it suggests 
that a demand be made forty days prior to trial and the exchange be given twenty 
days prior to trial and then suggests changes in the rules of the Judicial Council 
to permit the helding of pretrial within twenty days of trial. Assuming these 
rules are changed, there is no assurance that the trial will be held within this 
twenty day period. To be feasible, this recommendation must assume that the 
trial courts can give a defi~ite date prior to or at pretrial and can so control 
their trial calendar that eminent donain cases which have been pretried can 
commence being tried within t.~nty days. This is not true in Santa Clara County 
and other counties I know of. 

Suppose information is exchanged, the case is pretried, set for trial within 
twenty days, buo because of conveneince of attorneys, >ritnesses and conditions of' 
the trial calendar does not commence trial until six or eight weeks after pretrial. 
Can data and events occurring after pretrial be used by the expert? If' so, 
there will be little inducement to spend money preparing for pretrial and exchange 
of information and then incurring an additional expense f'or work done immediately 
prior to trial. 

If, ho.'ever, a cut off' date such as the issuance of' summons or pretrial 
conference were established and it were the rule that no events, sales or facts 
occurring thereafter could be referred to in trial, then there would be no reason 
for an attorney to delay preparation of his case and hold off on incurring 
appraisal expense, other than natural inertia and this could be easily handled by 
a pretrial judge insisting on the preparation and exchange of data, and levying 
('()"-l'~er::J::t fines on those attorneys >rho failed to prepare themselves. 

I ~eali~e that a cut off date such as the pretrial conference date runs 
afoul of that provision of' the code allowing valuation to be made as of the date , 
trial in certain situations when tried more than one year from the issuance 
of' sUIlllllons. This would have to be modified or diffur ent procedures and cut off 
dates used in such situations. Although I have some ideas on the solution of this 
conflict, time does not permit me to outline them and, also, for reasons set 
:"orth in ;,he next paragraph, I feel it ;rould be a 'Taste of time to do so. 

From a reading of the tentative recommendation of' the Commission, I receive 
the impreSSion t,lSt its attitude is cut and dried and, also, very one-Sided. 
Ccnseque~tly, I do not anticipate any serious conSideration to be given my 
c~en~s but, nevertheless, I feel compelled to make them, primarily because I 
think It cnfortunate that a commission of such distinguished members of the Bar 
should indicate it is satisfied with work of such poor caliber. 

. The analysiS and recommendations read as if they ;rere put forth because the 
Commission thought something ;ras expected of them, rather than because there had 
been serious and earnest attempt to analyze and solve a serious problem. 

RPM:bn 
cc: CommiSSion Members 

Very truly yours, 

S/ 
Robert P. McNamee 
Attorney at La;r 
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Mr. !!obert p. McNamee 
Attomey at Law 
417 B.1bbe.rd Avemae 
Santa Clara, CalU'orD1a 

Dear Mr. McBallee: 

october 26, 1962 

'lb18 letter i8 in response to your letter of 

october 22 concern1ng the tentative recClIIDeJ!a,tion or 

the Cal1fornia Lay Rav18iOll CoIIIII188ion reJ.atiDa to 

pretrial eonference8 au4 41aCOftJ:)' in eminent 4oma1n 

pxoceed1 np. Please exeuse the tact that we a1meo­

szapbe4 ~ reply to )'OW:' letter. 1 wntecl the 

CoIIIII188iODerl to have a COW of qr reply at the t1IIe 

they cons1der ~ letter. 

You 8tated that you have 81111e ideas on the 

aoJ.ution to the problem pre8ented by the present 

practice rel.at1n& to pretrial conf~8 &Pi di8covery 

that you felt that it WOI.Ild be a va8te of time to ~t-

11De these ideaa becauq the CoIIIII188ion would JIOt ~ve 

seriou8 consideration to your OO!!I!IIftJIt8. 

As 8tated in the letter of transmittal thI!ot 

AOcqJlpMt e4 the ~tat1ve l;'e~at1on, the ~. 

sion ~ve. carefUl considerat:lon to all com-nts it 

~ lIelptul iJ1 "'"' COJIMQt1on to ouUiJ!e the pxo~ 

the ccma1,81on tol.l.olJs in maldng its ltu41es. The 

CommiSllion does not UDdertake to 8~ a parUcul.ar 
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Pl'Oblea untU the CcIIIIII1ssion bas ava1la'bl.e a COIIIpre­

hensive research study on the existing law and the 

defects in the existing law. 0rd1Jlari4' these research 

studies are prepared by experts in the particular field 

of lair l.'.nde~· study ~ th"l Colnrl1-s l":t0D>. For tbe study 

of coDd_t10n law and procedure. the OoDID1ssion 

retained as its research consulta::'.t. the law firm of 

Bill. Farrer" BuT1ll of LoB Aaples. This f1rDl. as 

you. probably kDair 1 .baDdles a substantial vol1.lllle of 

CODd.etIIDation cases and bas represented both public 

ent1ties and private p8l'8Ol18. A substantial 8UII was 

paid this firm for a ser1es of studies relating to 

coDdemnation law and procedure. !!!he research study 

on pretrial conferences and discovery vas prepared in 

J'uJ3 ~960 and bas a.l.rea.dy been revised once in view 

of the Greyhound esse. !!!he firm 1s DOlI' again reviSing 

the study to take into account a J1WIIber of more recent 

d1scovery esses. 

When the research study 1s available. the CcIIIIII1s­

sion' s staff prepares an ~s1s of t~' ~ pollcy que.tions 

presented by the pcrt1cul:lr probl.em under otudy. The Cam-

mission discusscs these poJ.icy questions at. tllatizIBs at which 

the rese<ll'ch consultant 1& a\l'aUabJ.e for consulta.tiOll by __ 

bers of the Ccmm1as1cn. The recearch study prov1def1 "'h" 

Commission members with necesslll'Y background 1n:toraatiOll. 

This il:ltormaUon is sUpplemented with me.tenale prepII"ed by 

var10us interested persons--both public 88encies and 
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private attorneys interested in condemnation law and 

procedure. Often these interested persons attend the 

Commission meeting and are- available to answer questions 

asked by members of the Commission. After a number 

of meetings, basic poUcy decisions are tentatively 

made. Then a draft statute is prepared and considered 

at a number of meetings in an effort to prepare a 

tentative recOIIIIIendation that may be distributed for 

OOIIIIIIents. 

In view of your comments concerning the procedures 

used by the CoIIIlIission, you may be interested in same 

of the materials prepared for and considered by the 

Commission in connection with the study of pretrial. 

conferences and discovery. The following memoranda 

and other materials relate to this study: 

Research study (revised Dec. 20, 1961, nOW' in 
process of revision) 

Memora ndlllD. No. 6o~ 1960 ) 
Memorandum. No. 68 1960) 
Memorandum No. 79 1960) (supply of this memoran­

dum is exhausted) 
Tentative Recommendation and Proposed Legislation 

(Sept. 30, 1960) 
MemorandlllD. No. 97(1960) 
SUpplement toMellDrandum No. 97(1960) 
Second SUpplement to Memorandum Bo. 97(1960) 
Third SUpplement to Memorandum No. 97{196Q) 
MemorandlllD. No. 9(1961) 
Revised Memorandum No. 16(19/51) 
Memorandum No. 25fl961) 
Memorandum No. 38 1961) 
Memorandum. No. 49 19(1) 

Under separate cover we are sending you a copy 

of the above Usted material to the extent that we still 
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have copias availa.ble for distribution. 

In light of your comment that you believe it 

would be a waste of time to outline your ideas because 

the COmmission would not give serious consideration 

to your comments, you will note that the Commission 

distributed a tentative recommendation rela.ting to 

this subject in September 1960. After considering the 

comments received, the CommiSSion determined not to 

make a recommendation on this subject to the 1961 

Legislature (as originally planned) and instead began 

work on a new recommendation based on a completely 

different theory. The tentative recommendation that 

prompted your letter was a result of the add.i tional. 

study given this problem after the COmmission bad 

considered the COIIIIIIellts received on its first tentative 

recommendation. The second tentative recommendation 

relating to pretrial conferences aDd discovery 

in eminent domain proceedings (the one that you 

received) was first distributed on October 31, 

1961, to more' than 100 persons who have 

expressed an interest in this study. The CommiSSion· 

distributes its tentative recommendations so that it 

may bave before it the comments and suggestions of all 

interested persons before it determines what its 

recommendation to the Legislature will be. Because 

a number of cases decided by the California. Sll,preme 

I 
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court after October ~96~ had clarified the law 

relating to discovery (indicating that appraisal 

reports, for exa.mp~e, may be subject to discovery), 

the second tentative recommendation was again distri­

buted for comments on August ~4, 1962. 

All ~etters containing comments on the second 

tentative recommendation are being mimeographed and 

will be distributed to each member of the Commission 

prior to the time this tentative recommendation will 

again be considered. I cannot, of course, predict 

what changes, if any, the Commission will make in the 

second tentative recommendation relating to pretriaJ. 

conferences and discovery in view of the comments 

received. I might say, however, that the COIIIIIellts from 

public agencies indicate that some public agencies 

believe that the tentative statute represents a 

sound approach to the problem and other public agencies 

believe that the statute is not a sound approach and 

suggest other so~utions. Private attorneys who often 

represent property owners likewise are divided on 

whether the statute represents a sound approach to the 

problem. Some members of the judiciary have expressed 

approvaJ. (in principle) of the tentative recommendation 

of the Commission in light of the problems they face 

in the pretrial and trial of eminent domain cases. 

The Commission has conclUded that the considerab~ 
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expense involved in preparing copies of tentative 

recommendations and distributing them to numerous persons 

is justified because the Commission does not wish to 

make any final determinations until it has before it 

the comments of all interested persons who wish to 

submit comments to the Commission. Accordingly, I 

know that the Commission would appreciate receiving 

a written statement containing any ideas you may have 

concerning changes in the law relating to pretrial 

conferences and discovery in eminent domain proceedings. 

I can assure you that the Commission will give thought-

ful consideration to your letter of October 22 as well 

as to any additional comments you may send us. 

JlID:njc 
cc Commission members 

Sincerely, 

John H. DeMoully 
Executive Secretary 



EXHlVIT IV 
Department of Presiding Judge 

THE SUPERIOR cmm 

Los Angeles 12, California 

September 4, 1962 

M]!:MORAN"DVM 

.TO: Judge Philln'1ck McCoy 
Chairmari of: the '. Dililc~ry and l'retrilil.· Oomaii1;1;.ee 
of the LosAngelEls Su;per:!.Ol" Co\U't '. 

FROM: Prel3itUng Judge 

. suBJEcT:. Re~ndati¢lls and PropoS~Leg1s14ti()ll .. (tentatiVe "qng} 
of Ct:aIIIllj,se1on re. Dililcovery in aunent::rr,.a1 h .Proc~s 

. .' Herman Selvi.n, Esq •• ' ~of the ~on1;l.e.Law Rev1.1I.191lC~&s:i,on, 
and I talked With ree~ct to~~canterenee~ 8.I!!!l ~~tt1D. $rinetit , 
doJaajn;prOcee~ •. Tl$'saner., he very lt1ndly:aalte<l._~~"~e~JGlm 
H •. DeMoulJ.y. ot~t ·.c¢iqad.~t~to lIen<l '1I)E!<i9P1eS:G:tth~;~~~ls ten;tative' 
ref:!OI!iII:imdationsand lJl'QPOsil/dleg1slatiOll , ~ have11eenJ'~li!Y.,and I 
lp()kwitll "favor On wilatthe)"iWe401ng (Sflalilatter .¢8IBIoet'lI+l'Z'Ulc1pl.e) .. 
~fore, I am .Elelllitngacopyoftheir tenta'tiivere¢~'f;iOna I!.Sto 
leg1sle;J;ion ,to;tudge Rosenthal. of Our Los Angele$~1'1'drC~&. ~is~t1ve 
COlllll1ttee, and. the rest Oft\1ecop1es to J~~; dhA.1>3'!!ulnotour lIisCo:very 
and Pretrial ColDIiit1;j!e,so that M ID!q distribat.e thelli, it he ~s this 1s 
aa.fillable, alndl:lg~bereOf thE!'C"ttee. •. · . '. ......., ". . ," ' " .. ' . 

, - ,.' , _. -- .' - - - '..' 

. Thilil afternCxm.JU<18eH~sted.l\!l',.Vb,o<1I!1tO"~**, ~~.otJl~e Crary, 
cQlllDlencingneXbweek(\tilQnMeleaving.·\lS .t.o·&O .. Up··.Qp'·.~~~'~<l~). as 
the Presiding J~ of the Pret1'1SJ. ·~C4...nCl ... ,.~ l:~~!iu,8Sea., this' . 
matter in. a genera11f8i1'" and i~weis 0urthCu&httbl\t Jll v~ott;t¥l't.1Inethat 1"1: 
will take to get J.egislatibn:. t~J"e Bb.oW.d~a~ e>t tbe:J)'!It$.~:w.Councu 
or our Court,' orat.leaJi1; a.p04cyllle~j~~~~Qlo.ure $w,:h as is . 
indicated by the¢Ce~j!.de case before ptetltl;&l.'a.¥t~t :!it~ial"l:hE! 
content:l.ons an<l.. :l.seues On, suCh matterB~;be c~"~~a.tr. 'Alllo, we 
felt that. thelllatter ot cont~t:l.ons as to;~et1ts:8lld~a.n~e8houl.d.be 
coVered. 

In other verds, .1: amin(::j.:1ned to be fdt t4eC~intne~"*ttWnk 
we can save!1ays of tr~liWkbygoing .~t¥liIlDatt~f'Ut:itli'l$il1~. Judge 
Hutstedl.~r.elJted . that the ·lIl8t1;!,!r. bE! ti!ken .~. attlre' meetiilt Of 'the' DtscOvery 
and !'retrial. caan\itteean<l.tllent:t. tile co:iIDIIttt$e~Bit cail..be taken up 
with the repreBentatiYesQfthe major ~1i1g lIQIi:l.es. This likewise seemed 
to me to be a good si1&lestio1l. ... 
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Will Judge McCoy, therefore, please, after he bas read this and the 
enclosure, call me? And any of the rest of you who have thoughts on this 
subJect please call me on the telephone, and then we can decide where to go 
fram here, or is it there? . 

Thanks. 

MCF:lll 
a.ttach. 

cc: Judge J. F. Moroney 
Judge EiDil ~rt 
Judge Reginald I. Be.uder 
Judge CllU'keE. Stephens 
Judge James l4.Mi:lRoberts 
Judge William. R. Levit 
Judge shirley M.·Hufst~r 
Judge William H. Rosenthal . 

Herman Belvin ,Esq,. I Cha:l,rmlm . 

McIutyre Faries 
h<lsid1ug Judge 

Ca.lifornia ta'lf Revision CoInmission 

John R. DeMoull:y,' Eltecutive$ecret!U'l' . 
da.lifOJ;'1lia. LavRevisionCOJiIJn:;LslI:l.OO· ~'" 

-2-
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eM .... 0 .. JII,WI.IOlf 

P1I8LIC woan MIlLIN ... 
,1I.aoIf~ 

fl'. 0. !lOX 1 ..... 
1lAalA1I1IJITo- 7. CAL.POIINIA 

EON U N D G •• ROWN 
GOVIIiNCIII: 0 .. C41..11"01UI'A 

STATE OF CALIFORNIA 

:9cpartmmt of ~Ifc ;g)orks 
DIVISION 01' CONTRACTs AND RIGHTS 01' WAY 

(IaKOAL) 

October 11, 1962 

Law Revision Commission 
School of' Law 
Stanford University 
Stanford, California 

Attention Mr. John H. DeMoully, Executive Secretary 

Gentlemen: 

RO.1IItT ••• "AD~ItD 
DIHftO_ 

PLIEAtII: ..... TO 

",LI: No. 

Re: Pretrial and Discovery in Eminent Domain 
Proceedings 

c 

Your lettersof January 25 and August 14, 1962, 
requested this Department to comment on the October 11, 1961, 
draft of the tentative recommendation and proposed legislation 
relating to pretrial conferences and discovery in eminent 
domain proceedings. 

In view of the uncertainty of the law at that time, 

c 

we refrained from specific comment. Since our last letter to 
the Commission, the Supreme Court has decided the Greyhound, 
and companion cases pertaining to discovery. The Supreme 
Court has recently decided the case' of People v.DonHan, 57 
A. C. 374, and the Third District Court of~ppeal deC\ded the 
case of Mowry v. Superior Court, 202 A.C.,A. 263. In the interim 
we have had the benefit of the reports of the State Bar Committees 
on Condemnation Law and Procedure and Administration of Justice. 

At the outset, we wish to advise you that the official 
position of the Department of Public Works concerning any pro­
posed legislation to be introduced at the 1963 Session of the 
Legislature is subject to the approval of the administration. 
However, we would like at this time to present to the Commission 
our ~present thoughts and comments on this matter for whatever 
atd~1:hey may be to the Commission •. 

PRETRIAL 

As we indicated in our letter of October 25, 1960, 
to the Commission, the conclusion and recommendation of the 
consultants concerning pretrial procedure in eminent domain 
cases came as no surprise. We certainly a~ee with the con­
sultants that pretrial conferences have a I tendency to prolong 

I 
r 
I 
! 
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Law Revision Commission -2- October 11, 1962 

and make more expensive a condemnation action" and "has not 
fulfilled the goals that were envisioned by Us proponents" 
(Study, page 26). We note that the Commission in its tentative 
recommendation of October 11. 1961 has refrained from making 
a specific recommendation to the next Legislature concerning 
pretrial conferences in eminent domain proceedings. We believe 
that the Legislature should be given the benefit of the Commis­
sion's consideration, as well as the consultants' recommendation 
on this matter. 

It is our thought that there should be legislation in 
the general area of pretrials providing that pretrials should 
only be had in the cases Where a party to the action, or the 
court, so requests. This is similar to legislation which was 
introduced at the 1961 Session of the Legislature. In addition, 
the State Bar Committee on Condemnation Law and Procedure, in 
its comments concerning pretrial conferences, had this to say: 

"Pretrial conferences in eminent domain actions 
have caused duplication of work and an increase 
in costs in an area already overburdened with 
costs. Commensurate benefits have not been 
realized. The need, if any, for a pretrial 
conference will be minimized if the Committee's 
recommendations respecting discovery are adopted." 

The Committee recommended as follows: 

"Pretrial conferences should be held in eminent 
domain proceedings only if requested by a party 
or requested by the presiding judge or judge 
before whom the action will be tried." 

The growing dissatisfaction with the present pretrial 
practice is evidenced by the action of the recent Council of 
State Bar Delegates, Which voted almost unanimously to make pre­
trial discretionary. 

DISCOVERY 

It has been consistently our opinion, based on the 
experience of our office, and discussion with attorneys who 
usually represent property owners, that the discovery procedure 
provided in the act of 1959 is not an effective or efficient 
instrument for the promotion and administration of justice for 
either the property owner or the condemnor in the average 
condemnation proceeding. Moreover, the appellate courts have 
felt constrained to hold, contrary to what we believe to be 
the expressed legislative policy set out in the act of 1959, 
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Law Revision Commission -3- October 11, 1962 

that discovery be applied to cases involving expert opinion 
evidence and work product. Accordingly, we are faced with a 
situation which we feel is unfortunate. However, it is our 
feeling that some of the recommendations of the Law Revision 
Commission for a simpler and less costly simultaneous exchange 
of certain factual information would be preferable to the in­
discriminate and costly application of usual discovery devices 
to the general condemnation action and particularly to 1Ilatters 
of opinion and work product. Accordingly, we offer the follow­
ing suggestions to the Commission for its consideration. 

To the end of simplifying the proposed statute, we 
believe that there are certain items that should be left out 
of the exchange of valuation data. This thought is in accord­
ance with the recommendation of the State Bar Committee. We 
will comment more specifically on these suggested deletions 
in each section of the proposed statute. 

The District Court of Appeal in the Mowry decision 
(supra) held that the Discovery Act of 1959 contemplated the 
exchange of information between condemnor and condemnee (page 
277). However, neither the Discovery Act of 1959 nor the 
Superior Court Rules specifically outline the procedure for 
such an exchange. The mechanics of such an exchange should be 
specifically spelled out by statute in a simple manner, provid­
ing an expedient method and workable sanctions. Inasmuch as 
it would be difficult for a court to "legislate" on the 
mechanics of such an exchange, this would be an appropriate 
subject for legislation. We strongly endorse the recommenda­
tion of the Bar Committee that these mechanics must 4void 
"double preparation". With these general comments and suggestions 
in mind,we make the following specific comments on.each section 
in the proposed statute. 

Code of Civil Procedure Section 1246.9 

We note that the Commission in drafting this legisla-
tion has renumbered Code of Civil Procedure Section 1246.1as 1246.9. 
We do not believe that the subject matter of 1246.1 is out of 
place in its present position in the Code of Civil Procedure. 
In fact, we believe that it is now located in the mostappropri­
ate part of the Code of Civil Procedure pertaining to eminent 
domain. There is no need for relocating this section and adding 
to the confusion in our law by renumbering the section. In 
addition, this does not appear to be the section that should be 
renumbered in order to acca..odate tbe cade sect~6bs pertaining 
to the mechanics on the· exchange of valuation data. Wei respect­
fully suggest that the provision of this tentative statute be 
placed in the Code of Civil Procedure in the discovery portion, 
with possibly a cross-reference section in the eminent domain 
portion of the Code of Civil Procedure referring to the , 

I 
J 
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Law Revision Commission -4- October 11; 1962 

discovery sections. This placement is compatible with the 
specialized discovery provided for in Section 2032 of the Code 
of Civil Procedure pertaining to the medical reports in personal 
injury litigation. The specialized procedure for exchange of 
information in eminent domain proceedings should be treated in 
the same manner and placed in the same part of the Code of Civil 
Procedure. 

Our comments on each of these sections will, however, 
use the Commission's present numbering. 

Code of Civil Procedure Section l246.l(a) 

The problem of the timing, both for the time of the 
demand and the time that the answers must be served, is an 
exceedingly complex one. We believe that this problem of timing 
should be resolved after it is determined how much information 
is to be exchanged. The more information that is contained in 
the exchange the more time is needed, both to prepare the material 
and to study and review the opposin~ party's material. At the 
same time the problem of costs for double preparation" should 
be considered. Consequently, we reserve comment on how much 
time is needed until a determination is made as to how much 
material is to be included in the valuation data. In addition, 
the pretrial rules concerning the date of pretrial and date of 
trial must be taken into consideration. Superior Court Rule 8.12 
should be considered in allowing for sufficient time to serve 
and answer the demand for the exchange of valuation data. Rule 
8.12 provides that the time for trial shall not be within ten 
days after the pretrial conference and as nearly as possible 
not later than five weeks after the pretrial conference. At 
the time of the pretrial conference it is the duty of counsel 
for all parties to be prepared for trial as required by 
Superior Court Rule B.2. 

In many eminent domain actions there are several 
parties defendant who either have little or no interest in the 
case and Who undertake none of the burden of preparing for trial, 
e. g., lessees and trust deed holders. Any party could, in 
collaboration with the prinCipal defendant, serve a demand upon 
the plaintiff for an exchange. The information which this 
defendant would exchange would be of no use to the plaintiff 
and yet the plaintiff's information would give the principal 
defendant a "free ride" because the principal defendant does 
not simultaneously exchange any data with the plaintiff. Con­
sequently, we would recommend that Section 1246.1(a) read as 
follows: I 

I , 
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"1246.l(a) Any part, to an eminent domain 
proceeding may. not later than 46 days prior to 
the day set for trial, !!!! and serve upon any 
aeverse all par~y parties to-ene eminent domain 
proceeding-ane ii~e a demand to exchange valua­
tion data." 

In lieu of the above amendments. a provision could be 
added to this section to the effect that service of the demand 
must be made on all parties. 

Code of Civil Procedure Section l246.l(b) 

We recommend that similar changes be made in Code of 
Civil Procedure Section 1246.1 (b) (2). The first part of this 
section should read as follows: 

" (i) Include a statement in substantially 
the following form: 'You are required to serve 
and file a statement of valuation data uPDj all 
other *arties in compliance with Sections 2407l 
and 12 6.2 of the Code of Civil Procedure not later 
than 20 days prior to the day set for trial and. 
subject to Section 1246.6 of the Code of Civil 
Procedure. your failure to do so will constitute 
a waiver of the right to introduce on direct 
examination in your case in chief any of the 
evidence required to be set forth in your state­
ment of valuation data. ", 

Code of Civil Procedure Section~.l(c) 

We recommend that the same change be made in this sec­
tion so that it will read as follows: 

I/(c) Not later than 20 days prior to the 
day set for trial. the party who served the demand 
and each party upon whom the demand was served 
shall serve and file a statement of valuation data. 
The party who served the demand shall serve his 
statement of valuation data upon eaeft all other 
par~y parties en wftem ~he eemaae was served. Each 
party on whom a demand was served shall serve 
his statement of valuation data upon ~he par~y 
wae servee ~he Ii_ee all other parties." 

~---------~-.. - ... - -. ~------- -----------_. 
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Code of Civil Procedure Section 1246.2(b) 

As we suggested at the beginning of our letter-, we 
believe that the information and valuation data to be exchanged 
should be simplified in order to reduce the cost of prepara­
tion and prevent "double preparation", This is in accordance 
with the general comments of the State Bar Committee. In 
subsection (2) the information indicating the probable change 
of zoning would seem to encompass much detail,with little 
corresponding benefit. An examination of the other party's 
compensable sales data will reveal the highest and best use 
and any contention as to a probable change of zoning. In 
any event, a simple statement of the contention of the party 
as to a probable change of zone would be sufficient to alert 
the other side that there was an issue which should be in­
vestigated. Any surprise as to such issue would be elimin­
ated by this exchange. ·If the Commission desires this in­
formation in the statute the subsection should be amended 
to read as follows: 

" (2) The applicable zoning and any i1'l­
iermaeie1'l i1'l~ieaei:ft~ contention !! ~ a probable 
change thereof." 

We agree with the report of the State Bar Committee 
concerning subsection (4) on cost data. This element of market 
value has minor significance and ordinarily the opinion of the 
witness as to value will encompass this method of valuation 
Where applicable. Our thought is to eliminate the statement of 
detail, particularly where items of building costs are involved 
as this is often quite voluminous. 

In subsection (5) the informa~ion as to the gross and 
net income from the property and the capitalization thereof is 
not required in the ordinary case as recommended by the State 
Bar Committee. In the unusual case such information can be 
obtained by other discovery devices. consequentlr' if this sec­
tion is included in the proposed statute, it shou d be limited 
to a statement of the actual income and actual expenses, thus 
referring to the basic facts rather than getting into the 
vagaries of opinion. This provides factual information and 
leaves the evaluation of the data to the expert witness. 

We agree with the-Committee of the State Bar that sub­
section (7) should be eliminated. Basically, it is a time con­
suming detail which will produce no benefit to the opposing 
side. . 

------------------
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Code of Civil Procedure Section l246.2(c). 

The reference in this subsection to the previous sub­
section (b) should be more explicit and should be referred to 
as follows: "Subdivision (b) (3)". 

Code of Civil Procedure Section 1246.3. 

If Section l246.2(b)(6) is eliminated there would be 
no need for this section, particularly in view of the fact that 
the 1959 Discovery Act already provides in Code of Civil Pro­
cedure Section 2031 for the production and inspection of 
documents and other tangible things. 

Code of Civil Procedure Section 1246.4. 

The amendments to proposed Section 1246.4 that have 
been prepared by the State Bar COIIIIIittee are generally in accord 
with our view of this section. We believe the code section can 
be simplified and also specifically state that not only must the 
notice be given but that the notice must include the information 
specified in Section 1246.2. This notice should be in writing 
except that during the actual trial on the issue of market value 
the statement need not be in writIng and may be made orally to 
the satisfaction of the court. With these thoughts in mind 
this section should be recast to read as follows: 

"1246.4 (a) A party who has served and filed 
a statement of data shall diligently give notice to 
the parties upon whom the statement was served if, 
after service of his statement of data, he: 

"(1) Determines to ca.ll a witness not listed 
on his statement of valuation data; 

"(2) Determines to have a witness called by 
him testify upon direct examination during his 
case in chief to any data required to be listed on 
the statement of valuation data but which was not 
so listed; or 

"(3) Discovers any data required to be listed 
on his statement of data but which was not so listed. 

"(b) The notice required by subdivision (a) of 
this section shall include the information specified 
in Section 1246.2. However, the notice need not be . . 



.. 

c 

c 

c 

Law Revision Commission -8- October 11, 1962 

in writing where it is given during the trial .on the 
issue of valuation if the court is satisfied that it 
meets the requirements of subdivision (a) of the 
section." 

Code of Civil Procedure Section 1246.5. 

We are satisfied with the wording of thie section as 
drafted by the Commission put do not agree with the suggestion 
made by the Bar Committee to change the term "witness" to the 
term "expert,witness". 

Code of Civil Procedure Section l247(b). 

The Department is concerned with the Commies ion's 
proposed statute providing for delivery of a map within fifteen 
days after the request is made by the defendant property owner. 
This' may lead to the preparation of maps in many cases which 
would normally be settled in the course of negotiations. We 
believe that the timing of the demand for maps and preparation 
of maps should be tied to the time of trial.. We are not aware 
of any problems with respect to the present 30-day requirement 
and see DO need for a change. 

In conclusionL we note that the lle~t of the State 
Ber Committee OD Administration of Justice 'felt there were 
numerous objections. to the tentative form" of this statute. 

We would appreciate beiDg advised when the Commission 
will finally consider this matter. 

Very truly yours. 

R~~~ 
Chief of Division 
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TENTATIVE 

RJOC:OMMENDATlON AND PROPOSED r:rorSLATION 

relating to 

Pretrial. Conferences and. Discovery in »n:inent Doms.in Proce-ed1ngs 

~: This is a tentative recommendation and. proposed. statute 

prepared by the Cal.ifornia Law Revision COIIIIIlission. It is not a final 

recommendation and. the COIIIIIlission should not be considered as having 

made a recammendation on a par"tiClUar subject until the final. 

recommendation of the Commission on that subject has been submitted. 

to the LegiliJ.ature. This material. is being distributed at this t1Jlle 

for the purpose of obtaining suggestions and comments from the 

recipients and is not to be used. for any other purpose. 
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TENTATIVE RFX:OMMENDATION OF THE CALIFORNIA 

1AI·1 REVISION COMMISSION 

relating to 

Pretrial Conferences and Discovery in Eminent Domain Proceedings 

One of the major improvements in the procedural law of this state 

in recent years has been the enactment of adequate discovery legislation. 

Effective discovery techniques serve two desirable purposes. First, they 

enable a party to learn and to determine the reliability of the evidence 

that will be presented against him at the trial. Second, they make the 

pretrial conference more effective because each party has greater knowledge 

of what he can expect to prove and what the adverse party can be expected 

to prove against him. 

The use of discovery in eminent domain proceedings has not kept pace 

with its uafL~enerally in other civil proceedings. Prior to the August 1961 

_.~ion of the California Supreme Court in Greyhound Corp. v. Superior 

Col:%'t; thia was in part attributable to such decisions aa Rust v. Roberts? 

These decisions severely limited the extent to which the opinion of an 

expert could be discovered in an eminent domain case, They made discovery 

ineffective in eminent domain litigation because the principal issue 

involved in such cases--the value of the property taken or damaged--is a 

1. 56 A.C. 353. 
2. 171 Cal. App.2d 772, 341 P.2d 36 (1959) 
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matter of expert opinion. The extent to which the Greyhound. case bAs m&<Le 

the opinion of the expert in an eminent domain case discoverable is not 

clear, although in that case the SUpreme Court cited Grand Lake Drive-In v. 

"' Superior Court~ (holding that an expert's opinion may be discovered) with 

approval4 and criticized Rust v. Roberts. 5 

Even if the courts construe the Greyhound. case to permit broad discovery 

in eminent domain litigation, two major problems involving the use of 

discovery in these cases will still exist. The first is the problem of 

compensating the expert for his time in preparing for and giving his 

deposition. It seems unfair for one party to impose this expense upon the 

adverse party against his will. Even if the problem of the allocation of 

this expense were readily soluble, the amount of the expense involved in 

taking the deposition of an expert often would make this form of discovery 

impractical. 

The other major problem is that the pertinent valuation data 

frequently is not accumulated until after the normal time for completion 

of discovery--the time of the pretrial conference. There are three 

reasons why this data is not available until a few days before the 

time of the actual trial. First, the parties usually are unwilling 

to incur the expense of having the ~ert complete his appraisal until 

shortly before the actual trial, for they seek to avoid this expense until 

it is clear that the case cannot be settled. Second, an appraisal report 

completed a considerable time before the trial must be brought up to date just 

3. Grand Lake Drive-In v. Superior Court, 179 Cal. App.2d 122, 3 Cal. Rptr. 
621 (1960). 

4. See 56 A.C. 353, 394-396. 
5. See 56 A.C. 353, 378-380. 

_____ ---Ji 
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c before the trial and this involves additional expense. Xl:ird, 

an appraiser who completes his appraisal a considerable time before 

the trial may find that he has forgotten mauy of the details by the 

time of the trial and may need to devote a substantial amount of time 

to reviewing his appraisal just before trial'in order to refresh his 

memory. 

The Commission believes that these problems relating to effective dis-

.------ - Govery in eminent dcmain cases may be overco~ by legislation providing 

fOr a pretrial exchange of written statements containing pertinent va1ua-

tion data. This technique is not novel; a variation of this procedure is 

now used in some federal district courts in eminent domain proceedings 

and similar procedures are provided by the statutes of some other states. 

c Analogous procedures are provided by california statutes relating to 

other fields where the problems are comparable. For example, Code of 

Civil Procedure Section 454 provides that, upon demand, a copy of 

an account sued upon must be delivered to the adverse party; and, if 

such delivery is not made, the party suing upon the account m8lf not 

give any evidence thereof at the triaL Similarly, Code of Civil 

Procedure Section 2032 provides for a compulsory exchange of physicians' 

reports under certain circumstances; and, if the report of an exam1n1ng 

physician has not been exchanged, the court may exclude his testimony 

at the triaL 

The Commission recognizes that pretrial exchange of valuation 

data will require a party to prepare a substantial portion of his 

case somewhat earlier than is now the practice -- ~, by the time 

c the information is required to be exchanged rather than by the tilDecl, 

the trial. But,the-Tecrmvrena ed .p:roce<l.ure-JJa.s .severa}.-Of'fsetting 
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advantages. First, it will tend to assure the reliabJ.lity of the 

data upon which the appraisal testimony given at the trial is based, 

for the parties will have had an opportunity to test such data through 

investigation prior to trial. Such pretrial investigation should 

curtail the time required for the trial and in some cases may facilitate 

settlement. Second, if the exchange of information takes place prior 

to the pretrial conference, the conference will serve a more useful 

function in eminent domain proceedings. For example, the parties, having 

checked the support.ing data in advance, may be able to stipulate at 

the pretrial conference to highest aDd best use, to what sales are 

comparable, to the admissibility of certain other evidence and, perhaps, 

even to the amounts of certain items of damage. Of course, this 

desirable objective can be fully achieved only if the Judicial Council 

amends the pretrial rules to provide for the hOlding of pretrial 

conferences in eminent domain cases subsequent to the time for exchange 

of the valuation data.
7 

The procedure recommended above for the pretrial exchange of 

valuation data is supplemental to other discovery procedures. Never-

7. The proposed statute provides for the exchange of valuation data 
not less tl.an 20 days prior to trial. Under existing pretrial 
procedures, this time linit does not provide assurance that the data 
will be exchanged prior to the pretrial conference. As ,~uation 
opinions are subject to change as more data are acquit-ed, it is 
desirable to have the completion of discovery, and hence the pretrial 
conference, as near to the actual trial as possible. The Commission 
is hopeful that if the proposed statute is enacted the Judicial 
Council will amend the pretrial rules to permit the holding of the 
pretrial conference in eminent domain cases after the completion of 
the procedures required in the proposed statute, Le., witllin 20 
days of the "time set for trial. If the Judicial Council believes 
a different time schedule for the pretrial conference in eminent 
domain cases is necessary, the Commission will reconsider its 
recommendation to determine whether the p~ocedures here required 
can be completed before the pretrial,_ con:rerence . 

-4-
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thelesG, the Cc~issic~ SDtici~tcs thp-t the procedure hcreic recc~€naed 

will provide all the information that is necessary in the ordinary case 

and that other methods of discovery will be used only in unusual cases. 

For the foregoing reasons, the Commission makes the following 

recommendations: 

1. At least 40 daYE prior to -:ehe trial, an:r party to an eminent 

domain proceeding should be permitted to serTe on any adverse :garty a 

demand to exchange valuation data. Thereafter, at least 20 days prior to 

the trial, both the party serving the demand and the party on whom the 

demand is served should be required to serve on each other statements 

setting forth specified valuation data, such as the names of the witnesses 

who will testify as to the value of the property, the opinions of these 

wi tnesses and certain of the data upon whicil the o:pinions are based. In 

lieu of reporting the contents of documentary material, a party should 

be able to list the documents and indicate where and when they are 

available for inspection. 

Compliance with these requirements will be relatively inexpenSive. 

Appraisal reports ordinarily contain all the valuation data required to 

be listed in the statement and copies of ohe reports can be made a part 

of the statement. Of course, the required listing of data is not intended 

to enlarge the extent to which such data may be admissible as evidence in 

the actual trial of an eminent domain case. 

2. If a demand a.nd a statement of valuation data are served, "­

party should not be permitted to call a witness to testify on direct 

examination during his case in chief to any information required to 

be listed upon a statement of valuation data unless he has listed 

-5-
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the witness and tp~ information in the statement he served on the adverse 

parties. 

This sanction is needed to enforce the required exchange of the 

statements of valuation data. ~he same procedurel technique is used to 

enforce the required exct.ange of physicians' statements under Code of 

Civil Procedure Section 2032 and to enforce the required service of a 

copy of the account under Code of Civil Procedure Section 454. The 

sanction, however, should be limited to a party's case in chief so that 

cress-examination and rebuttal are unaffected by the required exchange of 

valuation data, for it is often difficult to anticipate the evidence 

required for proper rebuttal or cross-examination. 

3. rne court should be authorized to permit a party to call a witness 

Or to introduce evidence not listed in his statement of valuation data 

upon a showing that such party made a good faith effort to comply with tl:e 

statute, that he diligently gave notice to the adverse parties of his 

intention to call such witness or to introduce such evidence, and that 

prior to Gerving the statement he (1) could not in the exercise of 

reasonable diligence have determined to call the witness Or have discovered 

or listed the evidence or (2) failed to determine to call the witness or 

to discover or list the evidence thrcugh mistake, inadvertence, surprise or 

excusable neglect. rnese are similar to the standards new applied by the 

courts under Code of' Civil Procedure Section 657 (for granting a new trial 

upon newly discovered evidence) and under Cede of Civil Procedure Section 

473 (for relieving a party from default) end it is appropriate for the 

court to apply the standards here. 

4. Section 1247b of the Code of Civil Procedure, which now requires 

the condemner in partial taking cases to5e-'"Ve a map ,pi: the-affected 
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parcel upon the.. condemnee if' requested to do so, should. . 

be amended so that the conclemnee may obtain the map prior to the 

time for the service of bis statement of valuation data. This will 

enable the condemnee to prepare his statement of valuation data 

with an accurate idea ot the amount of property to be taken by the 

condemner. 

The COIlltl:T.Bsion t s recommecdat1on would be effectuated by the 

eIl8etment of t>:e :"oP.awing measure: 

-7-
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An act to amend and renumber Section 1246.1 of, to amend Section 

l247b of, and to add Sections 1246.1, 1246.2, 1246.3, 1246.4" 

1246.5, 1246.6. 1246.7 and 1246.8 to, the COde of CivU Procedure, 

l'elatiDg to eminent domain proceedings. 

The people of the State of California do enact as follows: 

SEOrION 1. Section 1246.1 of the Code of CivU Procedure is 

amended and renumbered to read: 

U.248.i] 1246.9. Where there are two or more estates or divided 

interests in property sought to be C(lndemned, the plaintiff is entitled 

to have the amount of the award for said property first determined 8S 

between plaintiff and all defendants cla1lll:l.ng any interest therein; 

thereafter in the same proceeding the respective rights of such defendants 

in and to the 8ward shall be determined by the CQUrt, jury, or referee 

and the award apportioned accordingly. The costs of determining the 

apportio!Jlllent of the award shall be allowed. to the d.efendants and taxed 

against the plaintiff except that the costs of d.etermining 8DY issue 

as to title between two or more defendants shall be borne by the d.efendants 

in such proportion as the court may direct. 

SEC. 2. Section 1246.1 is ad.d.ed to the Code of Civil Procedure, 

to read: 

1246.1. (a) A1l',/ party to an eminent domain proceediDg JIaY, not 

later than 40 days prior to the day set for trial, serve upon any 

adverse :party to the eminent domain proceeding and file a demand to 

exchange valuation data. 
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(b) The d emend shall : 

(1) Describe the parcel of property upon Which valuation data 

is sought to be exchanged, which description may be made by reference 

to the cOlllPlaint. 

(2) Include a statement in substantially the following fonn: 

"You are required to serve and file a statement of valuation data in 

compliance with Sections 1246.1 and 1246.2 of the Code of Civil 

Procedure not later than 20 days prior to the day set for trial and, 

subject to Section 1246.6 of the Code of Civil Procedure, your failure 

to do so will constitute a waiver of the right to introduce on direct 

examination in your case in chief any of the evidence required to be 

set forth in your statement of valuation data." 

(c) Not later than 20 days prior to the day set for trial, the 

party who served the demand and each party upon whom the demand was 

served shall serve and file a statement of valuation data. The party 

'Who served the demand shall serve his statement of valuation data 

upon each party on whom the demand was served. Each party on whom a 

demand was served. shall serve his statement of valuation data UJlon 

the party 'Who served the demand. 

SEC. 3. Section 1246.2 1s addt!d to the Code of Civil Procedure, 

to read: 

1246.2. The statement of valuation data shall contain: 

(a) The name and business or residence address of each person 

intended to be called as a witness by the party to testify to his opinion 

-9-
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of the value of the property described in the demand or as to the amount 

of the damage or benefit, if any, to the larger parcel from which such 

property is taken aDd the name and business or residence address of 

each person upon whose statements or opinion the opinion is based in 

WhoJ.e or in part. 

(b) The opinion of each Witness listed as required in subdiViSion 

(a) of this section as to the value of the property deSCribed in the 

denB.nd and as to the amount of the damage or benefit, it any, which 

will accrue to the larger parcel :fran which such property is taken and 

the following data to the extent that the opinion is based thereon: 

(1) ibe highest and best use of the property. 

(2) The applicable zoning and any infol'!lBtion iDdicating a 

probable change thereot. 

(3) A. list of the offers, contracts, sales of property, leases 

and other transactions supporting the opinion. 

( 4) The cost of reproduction or replacement of the property less 

depreciation and obsolescence and the rate of depreciation used. 

(5) The gross and net income trom the property , its reasonable 

net rental value, its capitalized value aDd the rate ot capitalization 

used. 

(c) With respect to each offer, contract, sale, lease or other 

transaction listed under subdivision (b) ot this section: 

(1) The names and business or reSidence addresses, if known, of 

the parties to the transaction. 

(2) 'RIe location of the property. 

(3) 'lbe date of the transaction. 

_ . __ . ____ -.1) 
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(4) If recorded, the date of recording and the volU!lle and :page 

where recorded. 

(5) The consid.'~r9.tion a;:Jd other t~!'Ill~ and circmmtanc~s of the 

transaction. The statement in lieu of stating the terms contained in 

any contract, lease or other document xray, if such doc1!!'lent is available 

for inspection by the adverse perty, state the. place where and the times 

When it is available for inspection. 

(d) A list of the maps, plans, documents, pbotographs, motion 

pictures, books, accounts, models, objects and other tangible things upon 

which the opinion of ary person intended to be ealled as a witness by the 

party is based in whole or in :part, or which is intended to be introduced as 

evidence in connection with, or to be used to explain, cl8rify or supplement, 

the testimony of ~ perscn' intended to be celled ail a witness by the :party. 

The "tatement also sha;U indicate the place where each is located and, if 

.known, the times when it is available for inspection by the adverse :party. 

SEC. 4. Section 1246.3 is added to the Code of Civil Procedure, 

to read: 

1246.3. If a :party required to serve a statement of valUbtion 

date has in his possession, custody or control any property or tangible 

thing required to be listed in his statement of vaJ.uation date, he shall 

IIIIlke it available at reasonable times for inspection and copy:i.ng or p-l'toto-

graphing by or on behalf of the ,rarty on whom the statemen~ is served. 

SEC. 5. Section 1246.4 is added to the Code of Civil Procedure, 

to read: 

-11-
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1246.4. (a) A party 'Who bas served and filed a statement of valuation 

data shall diligently give notice to the parties upon whom the statement 

was served if, after service of his statement of valuation data, he: 

(1) Determines to call a witness not listed on his statement of 

valuation data for the purpose of baVing such witness testify to bis opinion 

of the value of the property described in the demand or the lIIOOuot of the 

dSJ:ria8e or benefit, if any, to the larger parcel from which such property is 

taken; 

(2) Deterlllines to bave a witness called by him testify on direct 

examination during his case in chief to any data required to be listed 

on the statement of valuation data but which was not so listed; or 

(3) Discovers any valuation data required to be listed on his 

statement of valuation data but which was not so listed. 

(b) The notice required by subdiVision (a) of this Section shall 

include the infome.tion specified in Section 1246.2, but it is not 

required to be in writing. 

SEC. 6. Section 1246.5 is added to the Code of Civil Procedure, to read: 

1246.5. Eltcept as proVided in Section 1246.4, if a demand to 

exchange valuation data and one or more statements of valuation data 

are served and filed pursuant to Section 1246.1: 

(a) No party required to serve and file a statement of valuation data 

may call a witness to testify to his opinion of the value of the property 

described in the demand or the IIIOOUnt of the damage or benefit, if any, to 

the larger parcel from which such property is taken unless the name and 

address of such witness are listed on the statement of the party who calls 

the witness. 

(b) No witness called by any.·.party required to serve and file 

-12-
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& statement of vaJ.ua. tion data may testifY on. direct e.YAlDl n,B tion. during 

the case ill chief of the party who called him to any data required to be 

listed on a statement of valuation data unless such data is listed on. 

the statement of valuation. data of the party who calls the Witness, except 

that testimony that is merely an explanation or elaboration of data so 

listed is not 1Dadm:I.ssib1e under this section. 

SEC. 7. Section 1246.6 is added to the Code of Civil Procedure, to read: 

1246.6. !he court rrtJ.y, upon such terms as lJay be Just , permit 

a party to call a Witness or introduce on direct eXl!J!lination in his 

case in chief evidence required to be but not listed in such party I s 

statement of valuation data if the court finds that such party l:Ias lJade 

a good faith ettort to comply With Sections 12lU5.1 to 1246.3, inclusive, 

that he has complied With Section 12lU5.4, and that, by the date of 

the service of his statement of valuation data, he: 

(a) Would not in the exercise of reasonable diligence have determined 

to call such Witness or discovered or listed such evidence; or 

(b) Failed to determine to call such Witness or to discover or list 

such evidence through mistake, iDadvertence, surprise or excusable neglect. 

SEC. 8. Section 12lU5.7 is added to the Code of Civil Procedure, to 

read: 

12lU5.7. The procedure provided in SectiOns 1246.1 to 12lU5.6, 

inclusive, does not prevent the use of other discovery procedures in 

eminent domain proceedings. 
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SEC. 9. Section 1246.8 is added to the Code of Civil Procedure, 

to read: 

1246.8. Nothing in Sections 1246.1 to 1246.7, inclusive, 

makes admissible any matter that is not otherwise admissible as 

evidence in eminent domain proceedings. 

SEC. 10. Section 1247b of the Code of Civil Procedure is 

Q;end.ed to read: 

1247b. Whenever in [a-a8alle s:l;!ea] an eminent domain proeeed.1ng 

only a portion of & parcel of property is sought to be taken [&I!IS.-~.L 

the plaintiff. wi thin 15 days after a request of a def~t to the 

plaintiff.L [ma8e-a.-ieas~-3Q-.. ys-pri~*e-.ae-~ef-*ri~7-*ae 

p!aiMUf] shall prepare a map .show1Dg the boundaries of the entire 

parcel, indicating thereon the part to be taken, the part remaining, 

and shall serve an exact copy of such lII!.p on the defendant or his 

attorney [a.-le&s.-fUWea-il~"'ys prie!!'-~4~]. 
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