10/8/62

Memorandum No. 58(1962)

Subject: Study No. 52(L) - Sovereign Immunity (Insurance)

Attached is a copy of the revised tentative recommendation relating
to Insurance Coverage for Public Entities and Public Cfficers and Employees.

We propose that this recommendstion and proposed legislation be
printed as a separate pamphlet. We want to send it to the printer and have
it printed as scon as possible. We also need to have the bill preprinted
as socn as possible. Accordingly, we need to give final approval to the
text of the recommendation and the proposed statute at the October meeting.

A sample of the Cover and Title Page for this publication and of the
Letter of Transmittal is aslso sttached.

We propose to make the followlng changes in the revised tentative
recommendation:

(1) We propose that the title be changed to "Insurance Coverage
for Public Entities and Public Employees.” This would delete the words
"Officers and" from the present title. This would shorten the title
without any loss of meaning.

(2) The new part added to Division 3.6 would be Part 6 instead of
Part 5. BSee page 15 et seq. of tentative reccomendatior attached. This
change i8 required in view of the organization of Division 3.6. See
Memorandum No. 74{1962) for outline of Division 3.6.

(3) We propose to renumber the sections in the first portion of the

statute. Section 990.1 would become 989.1 and the following sections
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NOTE: This is a tentative reccmmendation prepared by the California

l2aw Revision Commiseion. Ii is not a final recommendation and the

Commiselon should not be considered as having made & recommendation on a

particular subject until the final recommendation of the Conmission on

that subject has been submitted to the legislature. This material is

being distributed at this time for the purpose of obteinlng suggestlons

and comments from the recipients and is not to be used for any other

purpose.
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REVISED

TENTATIVE RECCMMENDATICH

of the
CALIFCRNIA LAW REVISION COMMISSION
relating io

Insurance Ccverage for Publlc Intities and Public-Officers and Fmployees

A pnumber of California statutes either suthorize or require public
entities to insure ageinst their own tort liability and sgainst the
personal tort liability of their officers snd employees.

The principal statute authorizing loeal public entities to purchase
insurance against their own tort liability is Section 1956.5 of the
Government Code. This section provides local public entities with
ample statutory autherity to insure against both negligent and intentional
torts. There is no similar general provision expressly autkorizing
the State to insure mgainst tort lisbility; but such authority may
exist, by implication, under Government Code Section 624, Other statut:-
that apply to particular types of local public entities or to particular
kinds of activities ere inconsistent with these general provisions and
provide for a more limited authority to insure. For example, Vehicle
Code Section 17003 authorizes public entities to inswre themselves
against liability arising out of the negligent--buit not the intentionally
tortious--operation of motor vehicles. It is not clear whether the
authority to insure against all forms of tort liability gilven by Section

1956.5 is limited by special insurance statutes like Section 17003.




The principal statute autherizing public entities to insure
theilr officers and employees against personal lisbility is Section 1956
of the Government Code. This section authorizes any public entity
to insvre its persomnel against liability for negligence, false arrest
and false Impriscnment, but does not authorize insuring public personnel
against obther intentional torts. Thus, for example, a city park director
who is required by the terms of his employment to maintain order in s
city park, and who acts in good faith but with excessive force in
removing a rowdy from the park area, would not be protected by the
insurance authorized by Section 1956~1 On the other hand, Education
Code Section 10Uk, which applies only to schocl districts, makes it
mendatory for every school district governing board to insure its
of ficers and employees against personal liability for negligence and
makes it permissive for the board to insure them against persconal
lisbility Tor intenticmnal tcrts.2 There are a munber of other statubory
provisions relating to insurance for public personnel: Some of these
permit extremely brcad insurance coverage; others are limited to

relatively narrow types of perscnal liability.

1. Although not authorized to insure him against personal liability,
the city apparently would be required by Section 2001 of the
Government Code %o provide counsel and pay the other costs of
defending the action brought against him. Section 2001 requires
the public entity to provide for the defense of an action against
an employee for "any damages caused by any act or failure to act
by such employee oceurring during the course of his service or
enplcyment.” The ccst of the defense can be recovered from the
employee only if he "acted or failed to act hecause of bad faith

or malice." See 39.dv. Ops. Cul. Atty. Gen. 71{1962).

2, Insurance may be provided under Section 10Lk to cover personal
liability "Ffor any act or omission performed in the line of official
duty."
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Some statutes that auvthorize or require insurance 4o be purchased
out of public funds expliciitly provide that such protection may be in
the form of a self-insurance system. But most of the statutes do not
mention self-insurarce, thereby possibly inpliyiang that self-insurance
is not permissible.

Insurance permits the risks of tort lisbility to be spread over
a broad base, thus relieving the individual insured of the possibility
of a ruinous judgment. Moreover, insurance rmitigates the fiscal
consequences of tort lisbility, for it permits the insured to plan an
orderly financial program that converts potential tort liabilities into
predictable payments budgeted on a current basis. The Law Revision
Commisgior has concluded, therefore, that public entities should be

given broad general authority to purchase insurance at public expense

and to self-insure. Accordingly, the Commission recommends that legislation

be enacted to achleve the following specific objectives:

1. All types of public entities shouwld be expressly auchorized
to insure themselves against any liability which may be imposed upon
them by law. All public entities may have this authority now, buf an
express statutory provision is desirable to make clear thst a public
entity's guthority to insure is as broad as its potential liability.

2. All types of public entities should be expressly authorized
to purchase insurance to cover the perscral liability of their officers,
agente and employees for all types of torts committed in the scope
of their public employment. All public entities now have authority
to insure public personnel against personal liability for negligent
acts and omissions and for false arrest and false imprisonment. Bub

authority to provide public personnel with insurance protection agsinst
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their personal lisbility for other intenticonal torts is presently enjoyed
only by school districts and a few other public entities. Giving all
public entities authority to provide their officers, agents and employees
with adequete insurance coverage will enable a public entity, if it so
chooses, to encourage its personnel to perform their duties diligently
without fear of perscnal lisbility. Moreover, the distinction between
an intentional tort and a negligent one is nct always a clear cne; it
sometimes depends on how the plaintiff phrases his complaint. Coverage
of all tort liability would provide protection without regard to how the
complaint is phrased.

3. Hot only should public entities he authorized to insure against
any liability, but they also should be authorized to insure against the
expense of defending against claims, whether or not liabiiity exists on
such cla.ims.3

. Public entities should be expressly authorized to insure either
by purchasing commercial liability insurance or by adopting a program ol
self-insurance through the establishment of financial reserves, or by any

combination of the two methods.h Full insurance coverage from a commercial

3. This will codify the holding in Burns v. American Casualty Co., 127
Cal. App.28 198, 273 P.2d 605 (1954, (county bosrd of supervisors had

authority to purchase insurance to cover all rieks for which the county

and its employees might be liable and also to purchase protection
againgt the expense of litigation on claims against the county where
it was protected by sovereign immunity}

k. BSection 1045 of the Education Code which limits authority of school
districts to self-insure should be retained. As indiceted infra, the
Commission has not had an opportunity to give sufficient study to the
insurance problems to determine whether insurence should be required.
Accordingly, the Commission has concluded that, until suchk study is
completed, the existing statutes which require school districts to
insure and limit their authority to self-insure should be retained.

I
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insurer may be deemed practically indispensable by many entities. Others,
however, may determine that adquate protection at the lowest possible
cost can be provided through a program of self-insurance, or a combination
of' self-insurance plug an excess coverage policy purchased from a commercisal
underwriter.

5.. Public entities should be authorized to purchase insurance
from a fiscally sound nonadmitted insurer when insurance cannot be obtained
from an admitted insurer. Schocl districts already have this autharity.

6. Two or more local public entities should be authorized to provide

insurance for the entities and their officers, agents and employees by Jjeointly

purchasing commercial insurance or by a Jjoint self-insurance program or

by a combination of these methods.5 In some cases, Jjolnt insurance programs
might permit economieg which could not be attained through individual
insurance programs.

T. The recomended legislation should not limit cor restrict, nor
should i1t be limited or restricted by, other statutes authorizing or
requiring public entities to insure against their liability or the liability
of their personnel. The recommended legislation contains a provision to
make this clear. Thus, special statutes which now authorize purchase of
only limited coverage insurance will not be construed to prevent a public
entity from securing full insurance coverage pursuant to the recommended
legisiation. Nor will the recommended legislation limit or restrict

existing statues that require insurance.

5. Although this probably would be possible under the Joint Exercise of
Powers Act {Covernment Code Sections 6500 to 6513}, the recommended
legislation contains a specific authorization so that there will he nc
doubt that this authority will exist.

~5-
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8. The Commission dees not reccmmend at this time that all public
entities be reguired to provide insurance covering their own liability or
the personal liability of their officers, agents and employees. The
Commission has not had an opportunity tc give this matter sufficient study
to be prepared to make a recommendation cconcerning it. The Commission plans
to continue its study of the public entity insurance statutes and may
submit a recommendation relating to this matter to a later session of the
Legislature.

9. Various statutes that now authorize the purchase of insurance by
public entities will be superseded by the recommendea legislation and should

be repealed.

The Commission's reccmmendation would pe effectuated by the enactmrent

of the following measure:




An act to add Chepter 5 (commencing witlh Section 99C.1) to Division .5

of Title 1 of the Government Code, and to add Part 5 (commencing with

Section 990} tc Division 3.6 of Title 1 of the Government Ccde as

enacted by Senate Bill Ne. ¥%% gf the 1963 Regular Session,6 and to

add Section 11C07.4 tec, and to repeal Sections 1231, 1956, 1956.5,

1959 and 53056 of, the Government Code, and to repeal Section 17003

of the Vehicle Ccde, and to repeal Sections 22732 and 35757 of the

Water Code, relating Lo insurance for public entities and public

officers, agents and erployees,

The people of the State of California do enact as follows:

SECTION 1. Chapter 5 (eommencing with Section 990.1) is added to

Division 3.5 of Title 1 of the Government Ccde, to read:

CHAFTER 5. INSURANCE

Article 1. Definitions

990.1. Uniess the provision or context otherwise reguires, the
definitions contained in this srticle govern the construction of this chapier.

990.2. "Fumployee" includes an officer, agent or employee.

990.3. '"Employment' includes office, agency or employment.

990.4, "Enactment"” means a constitutional provision, statute, charter

provision, ordinance or regulation.

6. BSenate Bill No. #%¥% will be the bill introduced to effectuate the
Commission's recommendation relating to tort liability of public entities
and public officers and employees. See Recommendation of California law
Revision Commiseion relating to Tort Liability of Public Entities and
Public Officers and Employees (September 1, 1562},

-7~
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9g0.5. "Injury' means death, injury to 2 person, damage to or loss
of property, or any other injury that a perscn may suffer tc his person,
character, feelings or estate of such natuvre that it would be acticnable
if negligently or wrongfully inflicted by a private person.

990.6. "Local public entity" includes any county or city and any
district, local authority or cther political subdivision of the State,
but does not include the State or any office, officer, department, diwvisicn,
burean, board, comoission or agency of the State claims against which are

paid by warrants drawn by the Controller.

Article 2. Insurance for Locsl Public Entities and Their FPersonnel

991.1. Except for a iiability which may be insured against pursuant
to Division 4 (commencing with Section 3201) of the Labor Ccde, a local
public entity may:

{a) Insure itself against liability for any injury or against any
pexrt of such liability.

(b) Insure its employees against personal 1iability for injury resuiting
from eny negligent or wrongful act or omission in the scope of their employment
or against any part of such liability.

{¢) Insure against the expense of defending against claims against
the local publicz entity or its employees, whether or not liability exists
on such claims.

991.2. A county may insure the officers and attaches of its suyperior,
municipal and justice courts against personal liability for injury resulting
from any negligent or wrongful act or omission in the scope of their employment

or against any part of such liability and also may insure against the expense

_8-



of cefending claims against such officers and attaches, whether or not
liability exiszts on such claims.

991.3. The insurance authorized by this chapter may be provided Ty:

(a) Self-insurance, which may be, but is not required to be, funded
by appropriations to establish or maintain reserves for self-insurance
Turposes.

(b) Insurance in any insurer authorized to transact such insurance
in this State.

{c) Insurance secured in accordance with Chapter 6 (commencing with
Section 1760) of Part 2 of Division 1 of the Insurance Code.

(d) Any combinstion of insurance authorized by subdivisions {(a), (b)
and (c).

991.4. The cost of the insurance authorized by this chapter is a proper
charge egainst the local public entity.

991.5. Two or more local public entities, bty a joint powers agreement
made pursuant to Article 1 {commencing with Section 6500) of Chapter'5 of
Divigion T of Title 1 of the Government Code, may provide insurance authorized
by this chapter by any one or more of the methods specified in Section $%1.3.

991.6. Where an cnactment, other than this chapter, authorizes or
requires a local public entity to insure against its liability or the liability
of its employees:

{a) The authority provided by this chapter to insure does not affect
such other enactment.

(b} BSuch other enactment dces not limit or restrict the authority to
insure under this chapter, but nothing in this chapter permits a school
district to self-insure in any case where the school district is required to

insures except Lo the extent authorized by Section 1045 of the Education Ccde.

G-



991.7. Neither the authority provided by this chapter to insure, ncr
the exercise of such authority, shall:

(a} Impose any liability upon the local public entity or its emplcoyee
unless such liability otherwise exists.

(b) Impair any defense the local public entity or its employee @8y
ctherwlse have.

SEC. 2. Section 11007.4 is added to the Government Cecde, to read:

(a) As used in this sectiocn:

(1) "Employee" includes an officer, apgent or employee.

{2) "Employment"includes office, agency or employment.

(3} "Injury" measns death, injury to a person, damage to or loss
of property, cr any cther injury that a person may suffer io his person,
character, feelings or cstate of such a nature that it would be actionable
if negligently or wrongfully inflicted by a private person.

{b) Except for a liability which may be insured against pursuant to
Division 4 {commencing with Section 3201) of the Labor Cecde, any state
agency may, subject to Section 11007.7:

(l) Insure itself against liability for any injury or against any part
of such liability.

{2) Insure its employees against personal liability for injury resulting
from any negligent or wrongful =ct or omission in the scope of their
employment or against any part of such liabiiity.

(3) Insure against the expense of defending against claims against
the state agency or its employees, whether or not liability exists on such

claims.

=
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{¢) The insurance authorized by this section may be provided by:

(1) Self-insurance, which may be, but is not required to be,
funded by appropriations to establish or maintain reserves for self-insurance
purposes.

{(2) Insurance in any insurer authorized to transact such insurance
in this Stete.

{3) Insurance secured in accordance with Chapter 6 (commencing with
Section 1760) 6f Part 2 of Division 1 of the Insursnce Ccde.

(k) Any comvination of insurance authorized by paragraphs (1),
(2) and (3).

{d) The authority provided by this section to insure does not
affect any other statute that authorizes or requires any state agency
to insure against its liability or the ilabiliiy of its employees.
Except as otherwise provided in Section 11007.7, no other statute liffiits
or resbricts the authority to insure under this section.

(e) Neither the authority provided by this section to insure,
ncr the exercise of such authority, shall:

(1) Impose any liability on the State or an ermployee thereof unless
such liabllity otherwise exists.

(2) Impair any defense the State or an enployee thereof may otherwise

have.

SEC. 3. Section 1231 of the Govermment Ceode is repealed.

[1232---Eaeh-epurty;-eityy -disbrict;-or-ethor-political

~1]~



sukgivigien-sf -the-State -mry-purchase-azrd-meinbain-in-foras

ané-pay-the-Eromiuns-for-malpractien-iasnkspee-policing -

ot

2

prohest-ali-of~-it6-wediesl-and-derbal-personrel-eupleraas

SEC. . Secticn 1956 of the Government Code is repesled.

T o~ « - .
(1056 --{aq- -The-Statey-a-ceunsy;-vity;-distriet - sr-any
ether-public-agrRey-a8r-publie-acrparaticon-pay-dnsure-iig-affteers; -

deprtiess~apsi6TRRT8y -ageRtsr~aRrd-eEpleveas-against~any

snder-the-previsieas-of-Divisien-h-{zckmensins-with-Seeticn-32014
ef-tka-Laker-Codey-fer-zRjuries-ar-Aasafgas-rasudbing-Erez-Shaeiy
neglipenee-ar-2arelesspegs-duping-tke-eource-as-thetr-sorviae-cr
expteyrnent-and-for-the~injuries-ev-dapazes-regelding -frop-the
dangerouy-or-defeptive-canditien-ef-prbiie-prenersyFy~ineduding
pablie-prepersv-as-defined-in-subdivisien-~-{by-of-this-seeticn;
aﬁé-&He—%e—%heé?~&ilégeﬂ—ﬂ&glige&ee-SE-E&EEEeESHESS;—aﬁé—§5?
itpjurieg-er-dapagesd-reouritng-fren-false~Brress-er-fatse
ERPFIScHRER Ty ~8thaer-Er-5ekf - FRaupaRi ey ~eX~tA-ARY - THESEUFEF
authsrized-to-bPeasast-suei-ingurenee-ita-tke-Fiute-{exeeps-in
the-ggas-af~-sakacl-digkrieb-governing-bonrds-te-the-exrbert-they
are-gHtherised ~sSs-piasc-tnsuranes-in-nonadnivbed -fnsurers ~by
Ceebicns-10hk-a1d-15800-af-the-Edneatisa-Sada)=<The -premiun
for-SHe-insurgnee ~Lo-2-gReseP-eRarge -agatugt~the -Frespury ~af

s¥y-etivs-gdigtrietr-publie-agene¥-o¥-pubite

-12.



()

()

(£

r']"‘\

b)--In-& dazeien-se-tae-acfinitien-sf-publie-propertv-ag
sentained-in-Seokien-1051; -"public-preport=U_insludep-aay-vehicsley
izpleRent-gr-pachikery-whether-awned-by-the-Stptey-a-esunbys-eibys
2B ¥t -er-any-other-public~ageneF-e¥-public-corperaticny-c=
speratod-by-pr-dnder-the-direstisn;-autherity-or-ab-the-raguart
sf-any-zubiis-efficers |
tfe}--lofficersl-inelndes-any-depuiyy-assistanty -agent-o¥
empieyen-sf-tRe-Esatey-a-cauntyy-eibyy-diptrick;-sr-ary-ether
pubric-azeReF-o¥ -pubiic-onrporaticn-asting-within-She-sespe-af

hig-effice;-ageney~or-eEployRenty

SEC. 5. Scetion 1956.5 of the Government Ccde is repealed.
[1056+5+--A-ecuntys-eity;-aistriet; -oF-any-other-publie
ageney-s¥-pubiie-eorporasier-Ray-tnsure-itgedt-agatnst-any
2igkititvy-other-thar-a-2iabiiity-whreh-Ray-be-insured-asainst
sursuant-se-Division-b-sf-the-Leber-Csdey-either-by-geli-
iREUFRRae-oF -TH-BRF SR FuTrer-avtRertEed-se-5rangack-sush
ipsuranee-in-She-State- - -The~prenivn-for-gueh-insuranse-16-4
p¥eper-chargz-agatnss-sach-eonndy;-adbyr~ E,é rzed-e¥-other

publis-agoney-oF-pubiia-eerporasions |

SEC. 6. Section 1559 of the Goveramen: Code is repealed.

[1659.--Eash-esunty-may-insuze-the~cfficers-and-avbackes
ef-iks-suparicry-runigipaly-and-justice-esuris-againsi-any
+iabilitys -ethay-thaa-u-ll&blgatf;wh_eh—E&}—%e—:ﬂﬁﬂ?eé-aga_nsu

-
o

un@er-the-previsicus~ef-Divigisn-l-efths-Laber-Codes-Fer-injuries

-13.




-

-

or-dopages-repulting-rroR-tAQi-Regl: ZeRcR~SF -~ cA¥C e SBAREHR
during-thoe-acurse-of-their-soP¥iee-or -oNpieyEenbr-~Tho-preminz
for-cha-irsuranre-ig-a-praper-ekarge-againsb-the-treapury-ef-the

seuRtye
SEC. 7. GSection 53056 of the Government Code is repealed.

(54056 ~-A~-Fseed-agensy-gay-insHre-againsk-2tabilitro-exeerd
a-tiability-whieh-may-be-insured-againgt-pursuant~be-Divisien-k-
ef-tke-Labar-Cede;-for-ipjuFries-cr-aorages-resudbing-~fren-the
daRgerens-cr-defecbive-asnditicn-sf-pdblie-properby-by-geif-
énssfaaee;-ef-iﬂsafaﬁee-éﬁ-aa-aésitteé-iasure;-{eﬁeept-is-%he
eage-gr-gebeet-distiriek -goveratng-Eeards-to-the-exherk~they-ara
aubherized-to-plaes-tapuranee-Ltn-neRadritied -tasurers~by~Seetiens
204i-pnd-1580p-68-the-Fdueabicn-Fode- -~ -The-prenius-for-the

inBu¥aRse-is-a~charge-against-the-teeal-agenays |
SEC. &. Section 17003 of the Vehicle Code is repealed.

(27003 ---ARy-public-ageney-Bay-inshre-againsb-tiakility
wRder-thig-chapte¥r-in-any-inpuranee -efRpany -autherized-fe-sransaet
the-business-ef~suek~tnswrapee~in-she -State-of-Satiferniay -and
the-pregivm-for-the-tnsuvrance-chall-be-g-proper-charge-agaings

tke-geReral-fuRé-sf-bhe-publie-ageney- |
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SEC. 10. BSection 35757 of the Water Code is repeszled.

4

{3 T57---Any-district-may-ecarry-apd-vay-fer-insurance-te-eover-aay

~

at
|

-gfficergy-expleyecsy-or¥-ar¥-of-ther- |

n

*3akiiisy-sf-the-distr 4

it
H

SEC. 11. Part 5 (commencing with Section $90) is added to Division
3.6 of Title 1 of the Government Code as enacted by Senate Bill No. *¥¥ of

the 1963 Regular Session, to read:
PART 5. INSURANCE

990, Except for a liability which may be insured against pursuant to
Division 4 {commencing with Section 3201) of the Labor Code, a local public
entity may:

(a} Insure itself against liability for any injury or against any
rart of such liabpility.

| (b) Insure its employees against personal liability for injury resulting
from any negligent or wrongful act or omission in the scope of their employment
or against any part of such liability.

(¢c) Insure against the expense of defending against claims against
the local public entity or its employees, whether or not liability exists
on such claims.

990.2. A county may insure the officers and attaches of its superior,
municipal and justice courts against perscnsl liability fer injury resulting
from any negligent or wrongful act or cmission in the scope of their
employment or against any part of such liability and also may insure against
the expense of defending against claims against such officers and attaches,
whether or not ligbility exists on such claims.

950.4%. The insurance authorized by this part may be provided by:
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(a} BSelf-insurance, which may te, but is not required to be, funded
by appropriations to establish or maintain reserves for self-insurance
purposes.

(v) Imsurance in any insurer authorized to transact such business in
this State.

(c) Insurance secured in accordance with Chapter 6 (commencing with
Section 1760) of Part 2 of Division 1 of the Insurance Code.

(d) 4ny combination of insurance authorized by subdivisions (a},

{b) and (e).

960.6. The cost of the insurance authorized by this part is a proper
charge against the lcocal public entity.

990.8. Two or more local public entities, by a joint powers agreement
made pursuant to Article 1 (commencing with Section 6500} of Chapter 5 of
Division 7 of Title 1 of the Government Code, may provide insurance
suthorized by this part by any one or more of the methods specified in
Section 99C.4.

991, Where an enaciment, other than this part, authorizes or requires
a local public entity to insure against its liability or the liasbility of
its emplcyees:

(a) The authority provided by this part to insure dces not affect
such other enactment.

(v} Such other enactment does not limit or restrict the authority
to insure under this part, but nothing in this part permits =z school
district to self-insure in any case where the school district is required
tc insure except to the extent authorized by Section 1045 of the Education

Cocde.,
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991.2. Heither the authority provided by this part to insure, nor the
exercise of such authority, shall:

(a) Impose any liability upon the local public entity or its employee
unless such liability otherwise exists.

(b) Impair any defense the local public eniity or its employee may
otherwise have.

SEC. 12. The addition of Part 5 to Division 3.6 of Title 1 of the
Government Ccde as enacted by Senate Bill No. *¥¥ of the 1963 Regular
Session by Section 11 of this act, shall become effective only if Benate
Bill No. *¥*¥ is enscted into law at the 1963 Regular Session, in which case
it shall take effect at the same time as Senate Bill Fo. *¥*, and the
addition, ty Section 1 of this act, of Chapter 5 to Division 3.5 of Title

1 of the Government Ccde, shall be of no force or effect.
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