
c 

c 

c 

Subject: 

/i L. ~, . '.)' 

8/9/62 

Memorandum No. 45(1962) 

Study No. 52(L) - Sovereign Immunity 
(Vehicle Code Sections 
17000-17004.5) 

Attached (blue pages) are two copies of a tentative 

recommendation relating to the liability of public 

entities for the ownership and operation of motor 

vehicles. This subject has not been previously 

considered by the Commission. (See Study, pp.32-37, for 

the research consultant's comments on the Vehicle Code.) 

Please mark any revisions you have on one copy of . 

the tentative recommendations so that you ~y give it 

to the staff at the August meeting. 

Respectfully submitted,. 

Jon D. Smock 
Assistant .Counsel 

/ 

r J 



(#52) August 9, 1962 

TENTATIVE RECOMMENDATION 

of the 

CALIFORNIA LAW REVISION COMMISSION 

relating to 

Liability of Public Entities for Ownership and Operation of 
Vehicles 

Section 17001 of the Vehicle Code imposes liability upon all types 

of public entities for injuries resulting from the negligent operation 

of motor vehicles by public personnel in the course of public employment-

It is not clear, however, whether the section imposes liability for 

injuries resulting from intentionally tortious operation of a motor 

vehicle by a public employee in the scope of his employment. Private 

employers, of course, may be held liable for both negligent and 

intentional torts of their employees acting within the scope of their 

employment. 

Vehicle Code Section 17150 imposes liability upon a motor vehicle 

owner for the negligence of a person using or operating the vehicle 

with the consent of the owner. Where liability does not arise through 

a master-servant or prinCipal-agent relationship, this vehicle ownership 

liability is limited to maximum dollar amounts. The liability of public 

entities, as vehicle owners, for the negligent operation of vehicles with 

their permission has been limited by judicial decisions to vehicles 

maintained for use in "proprietary" activities; no vehicle ownership 

liability exists where the publicly owned vehicle is maintained only 
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for "governmental" activities. Thus, a city may be held liable as 

a vehicle owner for injuries caused by a vehicle assigned to the 

water department (proprietary function) and may not be held liable as 

an o'mer for a similar injury inflicted by a vehicle assigned to the 

health department (governmental activity). 

The effect of the Muskopf decision on Section 17001 liability and 

on the liability of public entities as owners of motor vehicles is not 

1 
clear. The courts may hold that governmental entities are not liable 

for vehicle torts except to the extent providet!. in these statutes. On the 

other hand, they may hold that the liability of public entities is the 

same as that of private persons. 

The Commission has concluded that the uncertainties created by 

the Muskopf decision should be removed by legislation and that the 

liability of public entities for the ownership and operation of motor 

vehicles should be the same as that of private persons. There is no 

reason why public entities should not be subject to the same vicarious 

liability as a privete employer for injuries resulting fr~~ the operation 

of motor vehicles. Nor should the rights of' a person injuTed by a 

negligently operated motor vehicle differ merely because the vehicle 

was loaned to the operator by a public entity rather than by a prlvate 

person. Accordingly, the Co~ission recommends. 

1. Section 17001 of the Vehicle Code should be amended to make 

public entities liable for death, personal injury or property damage 

caused by a negligent or wrongful act or omission of an officer, agent 

or employee operating a vehicle while in the scope of his office, agency 

or employment. This amendment will make clear that Sectwn 17001 

1. See research study at 36-37. 
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imposes liability for both negligent and intentional torts of public 

employees operating motor vehicles in the scope of their public employment. 

2. The vehicle ownership liability statute should be made applicable 

to public entities to the same extent that it applies to private owners. 

3. section 17002 of the Vehicle Code, which grants a right of 

subrogation to a public entity vicariously liable for the negligence of 

its personnel in the operation of motor ,ehicles, should be repealed. 

The policy expressed in this section is contrary to the general policy 

recommended by the Commission that the ultimate financial responsibility 

for the torts of its personnel should be borne by the public entity.2 

There is no reason for making an exception to the general pOlicy in the 

vehicle tort situation. 

4. Section 17003, which authorizes public entities to insure 

against the vehicle liability imposed upon them, should be repealed. 

This section is superseded and unnecessary in light of the Commission's 

recommendation regarding a broad grant of authority for public entities 

to insure against any liability. 3 

The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

2. See Tentative Recommendation of the California Law Revision Commission 
relating to Liability of ~blic Entities and Public Officers and 
Employees (soon to be available for distribution). 

3. See Tente.ti ve RecoIlilllendation of the California law Revision Commission 
relating to Insurance Coverage for Public Entities and Public Officer£ 
and Employees (May I, 1962). 
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An act to amend Section 17001 of, and to repeal Sections 17002 a~d 

17003 of, and to add Section 17002 to, the Vehicle Code, relat~ng 

to civil liability of owners and operators of vehicles, 

The people of the State of California do enact as follows: 

SECTIOfI 1. Section 17001 of' the Vehicle Cede is amended to read: 

nOOL 

-;;6-e,:;~eFy-:?:::~se:a.-llB8-sBcta::iE.5··aEy-a~GGe-l;Y-FDd£ics-e± J liable for death [,.] 

or injury to person~ cr proyerty [aG-~B.9-~esl:i.±t··s±-·t:tc-Begl~Gen't-e'pel::e.t±sn 

e~-tF .. e~a€gl~g€E.:;-9pe:Fa-;;~9R-eg] proximate~_y caused by a !legligent or 

wrongful act o!, omissi~ in the operation of any [~"h~" 1 moto:' vehicle ~DY 

[a."o'] ~ officer) aGent [,lor employee of the public agency h-)'~E J :'.cting 

within the scope of his offi ce, agency [;- 1 Cl~ C~Pl0}'l::Cllt c 

~erseR-Eay-s~L-tRe-EH8±±e-ageE.e~-~B-2ll~-eS~~t-6~-e6~p~~£Et-5~~s4~e~~oa 

~B-tB.~s-gta~e - ~B-tae -FimRE.eF-e.~Fe 2te~-ey -.:haw,;,] 

SEC. 2. Section 1"(002 of tne Vehicle Code is repealed. 

aBa~E.st - t Be - 9:fg~ ee:':; ." 8.e€B-;:> - e-: - 8E.Ele:7ee - i3.E.9.-P..&.:f -:F~ e 8vep- :;'P6E.-tiRe - EA~';'~ e e~' j' 

HB9E.t, - 8}J- eE.j?±s;:;'e9- the ~ *'6"*=3.2:.- a.."'3.e'dE.l;~, s-g ... aE:7"'~ ~~EP.-;;-a3fl- 8GSt 3-r-eee¥eFe~ 

aea~E.S~-i;8.8-?1-i8±~e-'ae.eEeJ y - ~eaJ~:aeF-'~l"t~tl~·· S8Bi;s,· tk9=e~:s.~] 

SEC. 3. Sect-ien 1.7003 cf the Vehicle Code is repealed, 

[.±.tgg3-:- - A.~:f-,p;;lf;l~e··ageEe;:r-EAY ,- ~a8BPe -,qgE!.~Bst -b~a1;~J.,3:.t::r-HBde=-"*,5.~s 

.gRap~ eF-3:R'" a..-qy - :i~lB:3.EaR se - e eE13 aE.;t' -' a1:ltk8F~ see.·" t 6 - -;; P &-"'l:5 ae-:; -1;a8'" e'HE ;,nes s 
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SEC. 4. Section l7002 is added to the Vehicle Coo.e, to read: 

l7002. A public agency is liable for death or injury to persons 

cr property to the same extent as a private perso~ under the provisions 

of Article 2 ( commencing with Section l7l50) of this chapter, 1lhether or 

not the motor vehicle is owned, used 0:;: maintained for a governmental 

or proprietary purpose. 
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