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Memorandum No. 46(1962) 

Subject: Study No. 52(L)·- Sovereign Immunity (Liability for 
Dangerous Conditions of Public Property) 

Attached is a copy of the tentative recommendation on this subject, 

dated March 28, 1962. 

Also attached are copies of a number of communications we 

received containing comments on this tentative recommendation: 

Exhibit I (gold) (Southern Section of State Bar Committee) 
Exhibit II (pink) (State Department of Finance) 
Exhibit III (yellOW) (City of Santa Monica) 
Exhibit IV (white) (Department of Public Works) 
Exhibit V (blue) (League of california Cities) 
Exhibit VI (White) (Los Angeles County Counsel) 

In connection with this tentative recommendation you will also need 

to study carefully a portion of the research study we have not previously 

considered: Part X (Park, Recreation, Cultural and Amusement Functions), 

pages 670 to 698. 

You should also review pages 41-52 and 450-518 of the research 

study (discussing liability for dangerous conditions of public property). 

Also attached is Exhibit VII (green) which is referred to in 

the text of this memorandum. 

The following matters are suggested for Commission consideration: 

1. General approach of statute. Note that in Exhibit III 

(yellow Sheets) the Chairman of the League of California Cities 

Committee on Governmental Immunity makes the following statement: 
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It was the general feeling of the Committee that it might 
be a good idea, in view of the very substantia.l case law that 
has been built up, to leave the 1923 Public Liability Act 
asia but make it applicable to all public agencies. Many of 

the COmmlttee members feel that to change the Public Liability 
Act will entail a complete unsettlement of this case law, and 
that many years of litigation may be necessary before the 
ultimate impact of the Tentative Recommendation is finally 
determined. 

This suggestion represents a possible alternative approach to tr:e problem 

that should be considered by the Commission. The existing statutes 

governing liability for dangerous conditions are Section 53051 of the 

Government Code (text on pa.ge 20 of tentative recommendation) relating 

to liability of local agencies and Section 1953 of the Government Code 

(text on page 19 of tentative recommeudation) relating to the liability 

of officers. The Commission has previously concluded that the existing 

statutes governing liability of governmental entities for dangerous 

conditions of public property are unsatisfac"':;ory. (See page 5 of 

tentative recommendation.) 

The position of the State Department of Finance is stated in 

Exhibit II (pink sheets) as follows: 

1. The state should be subject to no greater liability 
as a property owner than the lj.ability to which private property 
owners are subject. 

2. The vastness of state activities and property holdings, 
and the fact that the state is under a duty to engage in a 
variety of activities net engaged in by private individuals, 
justify imposing a lesser standard of care on the state, 
in some respects, than is imposed on private property owners. 

3. The state should be liable for dangerous conditions 
only on property which the public is authorized and invited 
to use and only for damages resulting from use for the 
purpose intended. We do not believe that a standard imposing 
liability upon the state on the basis of "foreseeable use" 
should be adopted. 

Exhibit II (pink sheets) contains the comments of the Department of 

Finance justifYing the above stated position. 
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In Exhibit V (blue sheets), Mr. Lewis Ke~er} Associate Counsel, 

League of California Cities, gives his thoughts (not to be construed 

to be the Enal expres si::m of League policy) on the tenta ti ve 

recommenda;:;;.on. He states: 

In general, we would suggest certain principles for the 
guidance of the Commission in defining the liability of public 
agencies for dangero'.ls conditions of publjc p!'operty as follows: 

1. The State and all pubUc agencies should be treat.ed 
identically ,·ith l'espect to liability for the same type of 
property. 

2. Public agencie8 should Qe subject to no ~reater liability 
than that of private persons owning or occupying the same type 
of property. 

3. Public agencies sh,:)uld be liable fo;' da:lgerous conditions 
only with respect t~ property which is duthorjzed for public 
use by the owning public agency and only when the darrsges 
result from a use by the member of the public agency for the 
purpose for which the property was authcrized to be used by 
the owning pubJ.ic agency. 

4. The validity and scope of public activities and 
property holdings and the fact that public agencies are, in 
many cases, under a legal duty to engage in activities which 
are not and have never been engaged in by private indiviiuals 
or organizations requires that a lesser standard 01' care or 
complete immunity be the standard of liability imposed on 
public agencies 'with respect to such properties and. p,ctivities. 

An examination of Exhibit IV (white sheets) at'c1 Exhibit VI (white 

sheets) will indicate that the Department of Pub.!';c Works and the Los 

Angeles County Counsel take GubstantJ.ally the S8-me ]:osition as the 

Department of Fina:,1ce and the League of' California Citi~~, 

2. §pecial provisions relating to par~ ,,-~d recreati~~ fun~ions. 

Professor Van Alstyne, our research consultant, suggests t;hat the 

following charactel'istics or' ]:al-k and recrea"tion functions provide a 

basis for treating these functions in a different ~~uner than other 

governmental activities alreao,,' considered l see generally Study at 

674-80} : 

-3-

i 
-" 



c 

c 

(a) As a result of the variety of possible recreational programs 

and the potentially wide range of public responsibilities assumed in 

connection with any given program, the risk exposure in the park and 

recreation area of liability may be unusually large and subject to 

extreme variations as between entities otherwise equally situated. 

(See Study, pp. 675-76.) 

(b) The large number and variety of entities authorized to engage 

in these activities far surpasses the number of entit~es engaged in 

more narrow pursuits of fi"e protection and the like. Thus, the impact 

of expanding tort liabil~ty in this area will be more pervasive than 

with respect to other kinds of ir~ury-producing governmental functions. 

(See Study, pp. 676-77.) 

(c) For the most part, public park and recreation programs are 

less essential in the scale of important governmental activities and 

operations than fire protection, law enforcement, medical care, and 

the like. Hence, expanding governmental liability in this area may 

result in the curtailment, deferment or elimination of park and recreation 

p~ograms. (See Study, pp. 678-80.) 

The policy questions presented for resolution by the Commission in 

this portion of the study seem to be as follows: Should liability for 

dangerous conditions of park and recreation property be more restrictive 

than liability for other types of property? (See generally Study at 

681-98.) The consultant suggests that this type of property ordinarily 

is not dangerous per se; rather, the dar.ger stems from the use to 

which such property is put. In other words, the injuries sustained are 

of the type that are expected to occur, no matter how carefully recreation 
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programs may be conducted or property maintained. (See examples in the 

Study at 681-82.) Accordingly, the consultant recommends two limita-

tions on liability for dangerous conditions of park and recreation 

property. 

(1) Limitations should be imposed on the basis of the use to 

which such property is put. SpeCifically, he proposes: 

(a) No liability for dangerous conditions of hiking, riding, 

fishing, hunting and other interior access roads and trails. (Study, 

pp.684-85.) [Reason: These are~ot open to the public generally but 

are used primarily by persons voluntarily engaging in these activities 

(which necessarily entail sou.e risk). Potential liability might require 

the entity to take protective precautions that are so expensive that 

the entity would discourage the use of such facilities. The proposed 

policy is already contained in Section 54002 of the Government Code 

(public bridle trails).} 

(b) No liability for dangerous conditions of natural lakes, 

streams, rivers, reservoirs, canals, etc. (and their shorelines) 

devoted to water-oriented activities, except where the entity fails to 

warn of known concealed conditions constituting a substantial threat of 

serious injury or death. (study, pp. 685-88.) [Reason: Imposition of 

liability would deter optimum use of such areas at a time when areas for 

such activities are scarce. Users should be placed on a par with 

licensees.} But artificial swimming pools should be excepted from 

this immunity. (Study, p. 687.) [Reason: There is maximum use of these 

facilities by the public in proportion to the area used and imposition 

of liability ,muld not result in an onerous duty. J 
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(c) No liability f'or dangerous conditions of other "undeveloped" 

park and recreation areas, except when the entity f'ails to warn of 

known concealed conditions constituting a substantial threat of' serious 

injury or death. But, liability should be imposed in areas that are 

"d8veloped". (Study, pp. 688-89.) [Reason: Same as for (b) above, 

namely: to promote optiffium use of suc~ areas.) 

The consultant recommends that "undeveloped" be defined to mean 

those portions of' pu~lic lands intended for recreational uses which 

are presently being held in thei,- natural state, without substantial 

artif'icial improvements Gr changes except to the extent such changes 

are essential to their preservation and prudent ~a~agement (stich as fire 

trails and f'ire breaks; roads f'or prudent lumbering and f'or conservation 

purposes; projects for ref'orestation of burned areas, and the like)_ On 

the other hand, areas which are "developed" by cutting of' roads and 

sidewalks, construction of buildings, vehicle parking areas, campIng 

sites with stoves, running water, sanitary facilities, garbage service 

and organized recreational activities, or which consist of playgrounds, 

golf courses, picnic tables and other typical recreational facilities 

characteristic of municipal parks, would be excluded from the scope of 

the proposed immunity for "undeveloped" park and recreational areas, 

and presumably would be covered by the recommendation relating to 

liability for dangerous conditions o~ public property. Is this 

distinction acceptable to the Commission? 

The consultant further suggests that park officials be authorized 

to post signs indicating where the ph~{sical limits of the "improved" 

park areas are. Is this suggestion acceptable to the Commission? 
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c (2) The rules of evidence regarding assumption of risk should be 

modified to substitute a "reasonable n:an" standard for the present 

subjective appreciation of dangers. (Study, PI" 689-98. See specific 

recommendation in the Study at 696.) ~~e consultant suggests such 

change in recognitio~ of inherent risks involved in voluncary recreational 

activities. 

3. Comments on proposed statute. The following is a section by 

section analysis of the cOF~ents we received on our proposed statute: 

Section 901.1. The Department of Public Works suggests that the 

introductory clause of this section be revised to read: 

Except where immunity from liability is [8S] otherwise 
provided by statute, • . 

See Exhibit IV (white pages), pages 8-9. 

The League of California Cities (Exhibit V--blue sheets) suggests that 

the introductory clause "except as otherwise provided by statute," be 

deleted entirely. 

An examination of the materials considered b,' the Commission and 

of the Minutes of Commission meetings gives no indication of the reason 

why the phrase "except as otherwise provided by statute" was included. 

Section 901.2. The Southern Section of the State Bar Committee 

suggests that subdivision (a) of this section be revised to read: 

(a) "Dangerous condition" means a condition of public 
property that exposes persons or property to a substantial 
(as opposed to merely a possible) risk of injur,- when the 
public property is used in a manner i~ which it is reasonably 
foreseeable that the public property will be used. 

See Exhibit I (gold Sheets) pages 1-2. 

The Department of Public Works suggests that subdivision (a) be 

revised to read as follows: 
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(a) "Dangerous or defective condition" means a condition 
of public property which breaches a legal duty of care and 
thereby ~Ba~ exposes persons or property to a substantial 
and unreasonable risk of injury when the public property is 
used in a lawful manner for its intended purpose ~B-YB~eB-~~ 
~s-peaseBae~y-~epesee8ele-~p.at-F~el~e-FPeFe~y-w~1l-ee-yse4. 

See Exhibit IV (white sheets), pages 2-5, 9. Note that the revision 

proposed by the Department of Public Works would shift the burden on 

showing reasonableness--under our proposed statute the public entity 

has to show that, all factors considered, the public entity did not 

act unreasonably. 

Note also that the revision proposed by the Department of Public 

Works would limit liability to those cases where the property is 

"used in a lawful manner for its intended purpose." The substitution 

of "intended purpose" for the standard of reasonably foreseeable use 

would substantially change existing law. At the present time danger 

in foreseeable use is the standard. In Torkelson v. City of Redlands, 

198 A.C.A. 359, a 10 year old child drowned in a storm drain. The 

defendant city contended that the drain was not dangerous for the 

purpose for which it had been constructed; that its use as a playground 

for children cannot be made a basis for liability; and that the trial 

court properly gr~~ted its motion for a directed verdict. The court 

stated: 

When the property of a public agency is in that condition 
which involves an unreasonable risk of injury to the general 
public, it is in a dangerous condition within the meaning of 
the Public Liability Act 

* * * 
One of the factors pertinent to a determination of the 

question whether the condition of public property is dangerous 
to the general public, is the use to which that property is put. 
The respondent has cited a number of cases which indicate 
that liability is limited to injuries sustained in the ordinary, 
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usual and customary use of the public property in which the 
alleged dangerous condition exists [citations omitted]. The 
opinions in some of these cases contain language referring 
to the use of such property "for the purpose intended" 
[citation omitted], its "intended lawful use" [citation 
omitted], and its use for purposes inconsistent with those 
for ~hich it was intended. [citation omitted]. Respondent 
relies upon these statements and contends, in substance, 
that the ordinary, usual and customary use of property is 
that use for which it was designed or originally intended; 
claims that Linda ~as using the ditch as a playground; that 
this was not its designed or intended use; that her death 
resulted from a use inconsistent with that for which the 
ditch was o.esigned or intended; and, for this reason, the 
city is not liable therefo~. This concept is a limitation 
upon the scope of the stated rule not justified either by 
reason or precedent. In ~any cases the liability of a public 
agency for injuries caused by the dangerous condition of 
its property has been affirmed even though such injury 
arose out of a use thereof other than that for which it was 
designed or originally intended. [citations emitted.] An ordinary 
usual and customary use, for the purpose at hand, ilicludes 
that which reasonably should be anticipated, even though 
without the bounds of the designed or originally intended use 
[citations omitted.], and any established actual use which, 
being Jm~n to and acquiesced in by the public agency owner, 
has converted or enlarged the designed or originally intended 
use. [citations omitted.] It should be noted that the actual 
use thus considered must be an established or customary use as 
distinguished from a casual or unusual use. [citation omitted.] 

* * * 
We hold that in determining whether public property 

constitutes a dangerous condition the use factor to be 
considered in making such determination includes not only 
its designed or originally intended use, but every other 
reasonably anticipated use and also any use actually being 
~ade of it, conditioned always upon the fact that the 
owning agency has knowledge of its actual use, and 
conditioned further upon the fact that such use is not a 
mere casual one but a customary use. 

In Acosta v. County of Los Angeles, 56 Adv. Cal. 198, a child riding 

a bicycle on a sidewalk in violation of an ordinance forbidding such 

conduct, ~as held to be within the protection of the Public Liability 

Act. 
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The State Bur Committoe {Southern Section} G~Geots that the 

term "public property" be defined. The Southern Section suggests 

the following definition: 

(e) "Property" includes both real and personal 
property blit does not include food stuffs, beverages, 
drugs, medicines or other consumable or therapeutic agents. 

See Exhibit I (gold sheets), page 2 and Case No.3 in Exhibit A thereto 

(pages 5 to 7 of Exhibit). 

The Department of Public Horks suggests that "public property" 

be defined so that it does not include public utility facilities and 

private encroachments. In addition, the department would exclude State 

property leased to another and property leased by the State from 

another. In the lease cases, it would seem that an indemnity 

agreement could adequately protect the public entity. See Exhibit 

IV, pages 9-10. 

The Departmen-;; of Public Works suggests that the word "and" be 

changed to "or" in subdivisions (b) and (c). The staff does not 

object to the proposed change. See Exhibit IV, page 10. 

Paragraph (dJ, a definition of "public entity," should be 

deleted. A general definition of this term will be drafted. 

Section 901.3. The Southern Section of the State Bar Committee 

suggests that 901.3 be revised to read: 

901.3. A condition is not a dangerous condition within 
the meaning of this article if the trial or appellate court 
[}-Y±C~±hs-~he-cy±aehee-~o~~-ia~ora~lj-~o-thc-piaih~±ffj] 
determines that the risk created by the condition to a 
person exercising reasonable care was of such a minor, 
trivial or insignificant nature in view of the surrounding 
circumstances that no reasonable person would conclude that 
the condition exposed persons or "property to a substantial 
risk of injury when the public property ,Tas used in a manner 
in which it was reasonably foreseeable that the public 
property would be used. " 
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See Exhibit I (gold pages) pages 2-4. Tb~s secticn is intended 

to"be a codification of the directed verdict rule--under 

which the court is required to view the evidence most favorably 

to the plaintiff. Accordingly, the Southern Section's suggestion 

that the words "viewing the evidence most favorably to the plaintiff" 

be deleted should not be accepted. These words are needed to 

make clear that the section is a codification of the directed 

verdict rule. The staff doe~ not agree that the inclusion of 

the words would lead to the construction that the mere happening 

of the accident rendered the condition neither minor nor trivial. 

It is apparent that the section could have no meaning if this 

construction were adopted. 

The Southern Section suggests the addition of the words 

"to a person exercising reasonable care." The staff would 

prefer that these words not be added. The court is required to 

make its determination "in view of the surrounding circumstances" 

which might be such that a person would not necessarily be 

exercising reasonable care. For example, a child playing in a 

sewer drain ma;,' not be contributorily negligent--but what 

effect would the inclusion of the language suggested by the bar 

have on the result. Does the inclusion suggested by the bar 

mean that the test is whet~er a reasonable man would be contributorily 

negligent if he were injured or does it mean that the plaintiff 

(a small child) would of necessity be contributorily negligent 

if he were injured • 
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The Department of Public Work~ asks: "Does the Commission 

intend that the appellate court can reweigh the evidence where a 

trivial defect is involved?" The words of the proposed statute 

"If·ould :permit the court to consider the evidence to the extent 

that it does so in directed verdict and nonsuit cases. 

The Department of Public Works suggests that the substance 

of the following provision be added to Section 901.3: 

The mention of the eXJ.stence of this section, 
or the mention of the fact that the public entity 
has or has not requested the court to make a 
determination that the property was not in a 
dangerous condition, either on the voh dire 
examination of jurors, or during the examination 
of witnesses, or as a part of the court's 
instructions to the jury, or in argument of 
counsel, or at any other time in the presence 
of the jury, constitutes grounds for a mistrial. 

The new language is based on Section 4986 of the Revenue 

and Taxation Code. See Exhibit IV, pages 10-11. 

Note that Department of Public Works suggests that this 

section be made a part of the definiti.on of "dangerous condition." 

Exhibit IV, page 6. 

Section 901.4. (1) The Department of Public Works objects 

to Section 901.4 on the grounds that the section creates an 

artificial distinction between a wrongful act and an omission 

to act. See Exhibit IV, pages 6-7. The department takes this 

position because Section 901.4 bases liability on the "creation" 

of a dangerous condition. 

Sections 901.4 and 901.5 base liability for dangerous 

conditions upon two distinct grounds. Under Section 901.4, 
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as the Department of Public Works notes, liability is based on 

the negligence of the public entity in creating the dangerous 

condition. This section does not require·proof of notice of the 

dangerous conditiQO, and the entity may not defend on the ground 

that the dangerous condition was not corrected or that warning was not 

given by reason of lack of time or for any other reason. 

Under existing law, the liability of a public entity for a 

condition of property may be based upon either (l) notice and failure 

to exercise reasonable diligence to repair or (2) the negligent 

creation of a dangerous condition. Justice Ashburn stated the basis 

for this second ground of liability in Pritchard v. Sully-Miller 

Contracting Co., 178 Cal. App.2d 246, 256 (1960), a case in which the 

City of Long Beach was urging that it had no authority to go on to 

State highway property to cl>..ange the timing of a traffic signal it 

had negligently set to lfork as a trap: 

The action sanctioned by section 53051, Government Code, 
is based on negligence • • • , and the prOVision for notice 
to "the legislative body, board or person authorized to remedy 
the condition" is intended for the protection of the city, not 
to assist it in inflicting a wrong. The elements of notice 
and failure to exercise reasonable diligence ordinarily are 
essential to shew culpability on the part of the city but where 
it has itself created the dangerous condition it is per se 
culpable and notice, knowledge and time for correction have 
become false quantities in the problem of liability. 

The case held that lfhere the condition is created by the entity, 

neither notice nor an opportunity to correct are necessary for liability. 

Justice Ashburn indicated that the existing Public Liability Act is 

not worded so precisely as to necessarily eliminate this basis 

of liability, and since it would be unreasonable to construe it to 

eliminate this basis of liability the statute would not be so 

construed. 
-13-



c Other cases, too, have imposed liability l1here it has been apparent 

that there has not been notice and an opportunity to correct. Some of 

these cases indicate that creation of the condition merely eliminates 

the need for notice, but analysis of the facts will indicate that (as 

stated by Justice Ashburn) the need for opportunity to correct has 
1 

also been eliminated. 

The liability of private landowners for dangerous conditions has 

the same two bases that are expressed in Sections 901.4 and 901.5. The 

general rule, of course, is that private landowners must warn their 

invitees of dangers which are known to the landowner (unless the 

condition is obvious to the invitee). In Hatfield v. Levy Bros., 

18 Cal.ad 798, 806 (1941), the Supreme Court exrlained the xequirement 

of "knowled,ge" as follows: 

Where the dangerous or defective condition of the property 
which causes the injury has been created by reason of the 
negligence of the owner of the property or his employee acting 

1. See, for example, Fackrell v. City of San Diego, 26 Cal.2d 196, 206 
(1945) ("where the dangerous condition is due to the negligent act 
or omission of the officers doing or directing the work it is 
unnecessary to prove as a condition to liability that they had notice 
of the condition, and the authority ••• to correct it"); Duran v. 
Gibson, 180 Cal. App.2d 753 (1960) (sli~liI condition caused by city 
truck washing debris from street, following Semitrailer skidded and 
caused injuries involved); Teilhet v. Co. of Santa Clara, 149 Cal. 
App.2d 305 (1957) (smoke caused by weed burning crew created 
hazardous condition on adjoining road; Ass't County Road Commissioner-
a "person authorized to remedy the condition"--was chargeable with 
notice because he authorized it); Selby v. County of Sacramento, 136 
Cal. App.ad 94 (1956) (sewer line cut, exposing livestock in adjoining 
pasture to disease; "The work was conceived by and carried out in 
accordance with previous plans of the defendants, and, hence, • 
no further notice of the condition created thereby was needed. • • • If); 
Wood v. County of Santa Cruz, 133 Cal. App. ad 713 (1955) (brush 
cutting crew left brush protruding into roadway where it pierced 
motorcyclist's foot, notice given by fact crew negligently created 
the condition). 
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within the scope of the employment, the owner of the property 
cannot be permitted to assert that he had no notice or knowledge 
of the defective or dangerous condition in an action by an 
invitee for injuries suffered by reason of the dangerous condi
tion. Under such circumstances knowledge thereof is imputed to 
him • • • • ,/here the dangerous condition is brought about by 
natural wear and tear, or third persons, or acts of God or by 
other causes which are not due to the negligence of the owner, 
or his employees, then to impose liability the owner must have 
either actual or constructive knowledge of the dangerous 
condition or have been able by the exercise of ordinary care 
to discover the condition, which if known to him, he should 
realize as involving an unreasonable risk to invitees on his 
premises. His negligence in such cases is founded upon his 
failure to exercise ordinary care in remedying the defect 
after he has discovered it or as a man of ordinary prudence 
should have discovered it. 

Thus, elimination of Section 901.4 probably would eliminate a 

certain amount of existing liability under the Public Liability Act, 

for the proposed statute articulates the basis for liability with a 

great deal more precision than does the existing statute. Moreover, 

the elimination may leave public entities immune from a liability 

they now have and which private occupiers now have where negligence 

of this sort can be proven. Of course, it is possible that the 

courts may construe the statute as loosely as they have construed 

the existing Public Liability Act and that Section 901.4 could be 

eliminated. But it seems more desirable to set forth this basis of 

liability expressly than to rely on the courts to create it by 

disregarding the language of the statute. 

e2) The Southern Section of the State Ear Committee (Exhibit I-'-gold 

pages--page 4) favored extending to the Section 901.4 actions, the 

affirmative defenses available to the public entity under Section 

901. 7. This is in substance the same as eliminating Section 901.4 

and does not seem to be a desirable change because the time available 
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for correction should not be a factor where the public entity itself 

has created the dangerous condition. (However, it would appear 

that the determination of whether the employee was negligent should 

take into account some of the factors listed in 901.7. See suggested 

revision of 901.4(c) below.) 

(3) T,le Department of Public Works suggests j.n substance that 

the introductory clause of Section 901..4 be revised tc prevent the 

plaintiff pleading the mere recitation of lOhe statute. ThUS, the 

words "all of the following" should be deleted and the "ords "facts 

showing that" should be inserted ~n place thereof. Exhibit IV, page 11. 

This seems to be a desirable change and mru<es clear the intent of 

this provision. 

(4) In subdivision (a) of Section 901.4: the Department of Public 

Works suggests that the words "at the time of the injt:.ry" be added. 

This seems to be a desirable addition. As revised, subdivision (a) 

should read: 

(a) The public property [~~-tRQ-p~Ql~Q-gRt~tyl was in a 
dangerous condition at the time of the injury. 

(5) The staff suggests that Section 901.4(c) be revised to 

read: 

(c) The dangerous condition "as created by a negligent or 
wrongful act of an [9:;::;:~"eF)"··ae9R"I;-9l" 1 employee c"" the public 
entity acting (Ho-the-eemose-a."!iP,] within the scope of his [6:!!~3,6e) 
ages9y-8F 1 employment. Whether 8."1 act is negligent or wrongful 
shall be detern:ined by ueighing the probability and gravity 
of potential injury to persons and property foreseeably exposed to 
the risk of injury against the practicability and cost of 
protecting against the risk of such injury. 

This revision rnEL~es the standard provided by Section 901.7 (so far as 

applicable) apply to Section 901.4 actions. This revision seems to 
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meet in part the objection the Southern Section of the State Bar 

Committee had to Section 90l.4. See Exhibit I, gold pages, item 

5 at the top of page 4. 

(6) The Southern Section of the State Bar Ccmmittee proposed 

that a limited discretionary immunity be added to Section 90l.4(c). 

The Section suggests that the following be added to Section 90l.4(c): 

Negligent or wrongful act of an officer, agent or employee, as 
used herein, does not embrace any knowing or intentional good 
faith decision to take one of two or more aVailable courses 
of action where the responsibility for making such decision 
has been delegated by the public entity to the officer, agent 
or employee. 

See Exhibit I (gold sheets) page 4. 

The Department of Public ,Iorks also urges that public entities 

should be immune for the discretionary acts of their officers and 

employees. See Exhibit IV, pages l7-l8. 

(7) The Department of Public Works suggests that Section 90l.4(d) 

be revised so that the burden of proving that the risk was unreasonable 

be placed on the plaintiff. See Exhibit IV, page l2 and pages 2-5. 

(8) The words "and the public entity did not take adeCJ.uate ::teasures 

to protect against that risk" should be deleted from Section 90l.4(d). 

The plaintiff is reCJ.uired to . prove under 90l.4(a) that the public 

property waS in a dangerous condition at the time of the injury. 

The CJ.uoted language from 90l.4(d) adds nothing to this and may lead 

to confusion. Exhibit III, the letter from the ChaiTman of the League 

of California Cities Committee on Governmental Immunity, indicates 

the confusion that is caused by the CJ.uoted phrase: ''Wherever the 

phrase 'did not take adeCJ.uate measures to protect against that risk' 

is used, the 1-1Ord 'adeCJ.uate' should be changed .. to read 'reasonable.' 
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I Obviously, if the measures were adequate, the claimant would have 

sustained no inj urie s • " 

Section 901.5. In accordance with the suggestion of the Department 

of Public Works, the words "all of the following" should be deleted 

from the introductory clause of this section and the words "facts 

showing that" inserted. EKhibit IV, page 12. 

Subdivision (a) of Section 901.5 should be revised to read: 

(a) The public property [ef-~ke-~~el~e-eR~i~yl was in a 

dangerous condition at the time of the injury. 

See EKhibit IV, page 12. 

The Department of Public vlorks suggests that subdivision (d) 

of Section 901.5 should place upon the plaintiff the burden of 

proving that the public entity did not act reasonably to remedy the 

condition or to protect against it. 

For the reasons given above, the words "and the public entity 

did not take adequate measures to protect against that risk" should 

be deleted from Section 901.5(d). 

Section 901.6. (1) Should the words "pleads and proves 

facts ·shoWing that"- be inserted for the word "proves" in the 

introductory clause to Section 901.67 See EKhibit IV, page 12. 

(2) The Department of Public Works suggests that subdivision (a) 

of Section 901.6 be revised to provide expressly for the applicability 

of rules concerning the imputation of notice to public entities. 

EKhibit IV, page 7. The Department suggests that notice be given 

to the person authorized to remedy the condition or to an agent or 

employee whose duty it is to deliver such communications to the 
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c proper official. Section 901.6(a) does not specif~cally indicate 

wbat person must have notice. In connection witb tbis matter, 

consideration should be given to wbether tbe ordinary rules of 

imputed notice are adequate to handle the problem of wbo must have 

the notice. Note that tbe tentative recommendation clearly indicates 

that the Commission intends that the usual rules will apply. Tentative 

RecOIllIIlendation, pages 8··9. 

Civil Code Section 2332 provides: 

As against a prir.c~pal;, both principal and agent are deemed 
to have notice of whatever either has notice of, and ought, 
in good faith and the exercise of ordinary case and diligence, 
to cOllllllunicate to tbe other. 

Under this principle, "notice to an agent is not notice to the 

principal unless such knowledge is of a matter con~erning which the 

agent has authority." Lorenz v. Rousseau, 85 Cal. App .. l,6 (1927), 

An employee's actual knowledge of the existence of a dangerous 

condition may be imputed, though, even in the absence of showing 

a specific duty of the employee to act in relation to the condition. 

Such knowledge may be imputed where such know].edge could reasClnably 

be said to give rise to an employee's duty with respect to the 

condition to act as the employer's representative. Thus, in 

Hollander v. Wilson Estate Co., 214 Cal,. 582 (1932), complaints to 

an elevator operator concerning a grinding noise in an elevator 

(which later fell four stories) were beld to impute notice to tbe 

owner. In Baker v. Stanford University, 133 Cal. App" 243 (1933), 

the knowledge of a staff doctor as to the faulty condition of an 

electric lamp was imputed to the hospital" 
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The imputed notice principle is not so broad, though, that notice 

will be'imputed through employees who have no reasonable connection with 

the defect. No tort cases have been found, but analogous cases 

in other fields may be found in which the doctrine of imputed notice 

is limited. For instance, in Lorenz v. Rousseau, 85 Cal. API'. 1 

(1927), the knowledge of a real "estate agent--whose only duty was 

to collect the rent--that the lessee was constructing an improvement 

on the property was not imputed to the owner so as to require the 

posting and recording of a notice of nonresponsibility under the 

mechanic's lien law. In Primm v. Joyce, 83 Cal. App.2d 288 (1948), 

the knowledge of a rental collection agent that a lessee had 

sublet the premises was not imputed to the owner so as to charge 

him with knowledge that a condition of the lease against subletting 

had been breached. 

The Commission originally determined that it was not necessary 

or desirable to attempt to spell out the doctrine of imputed notice 

with particularity in the dangerous conditions statute. 

If it is desired to specify a rule for imputed notice in the 

statute, it is suggested that the substance of the foJlowing be 

added to Section 901.6: 

For the purposes of this section, the knowledge of an 
employee concerning a dangerous condition is to be imputed 
to the public entity if under all the circumstances it would 
have been unreasonable for the employee not to have informed 
the appropriate employee of the public E'ntity of the dangerous 
condition. 

With respect to subdivision (b) of Section 901.6, the Southern 

Section of the State Bar Committee is of the opinion that imposing 
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upon the plaintiff the burden of proving what would be a~ inspection 

system reasonably adequate to inform the public entity, consider-

ing the practicality and cost thereof against the magnitude of the 

potential danger from failure to inspect, Has im;practical and 

probably unHorkable in practice. See Exhibit I (gold pages) pages 

4-6. The Southern Section recoEmeoded that subdivision (b) be deleted 

and the following be substituted therefore: 

(b) The dangerous "ondition is sufficiently obvious in 
the course of routine inspection and has existed for such a 
period of time that knoHledge of its existence should be 
imputed to the public entity. vlhether or not notice is to 
be imputed under this subsection shall be determined by the 
court, Hithout a jury, in advance of any trial upon the merits. 

The staff believes that the proposed substitute for present sub-

division (b) merely covers up the fact that the issue is whether a 

reasonable inspection system would have disclosed the dangerous 

condition. An analysis of the proposed sUbsti+,ute Hill indicate 

that this is the question to be answered in determinjng whether 

the dangerous condition "has existed for such a period of time 

that knowledge of its existence should be imputed to the public 

entity." If this is not the question, then what are the considerations 

that determine whether the dangerous condition has existed for such 

a period of time. 

The Department of Public Works, on the other hand, indicates 

that it approves of the idea of a standard of notice based upon 

the reasonable inspection system. Such a standard may be helpful 

(according to the department) if the definition of "public property" 

is limited as sU€gested by the department in its comments on 
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l. Section 901.2(a). In other words, the department suggests that 

subdivision (b) should be amended so that a reasonable inspection 

system is only required ~or the intended and la~ul use of the 

public property. See Exhibit IV, pages 12-13. 

The Commission may wish to reccnsider the staff suggestion 

as to what should constitute a reasonable inspection. You will recall 

that the staff suggested, in substance, that present subdivision (b) 

o~ Section 901.6 be deleted, and two new subdivisions be added to 

read as ~ollows: 

(b) The dangerous condition would have been revealed 
by an inspection system that was reasonably adequate (conSider
ing the practicability and cost of inspection weighed against 
the likel.ihocd and magnitude o~ the potential danger to which 
failure to inspect would give rise) to :L'1~orm the public entity 
whether the property was safe for the use or uses for which 
the public entity used or intended others to use the property; 
or 

{c} A structure or excavation was in a dangerous 
condition and: 

(1) The structure or excavation was one that was reasonably 
foreseeable might become so dangerous as to create a very 
substantial risk of death or serious bodily harm to persons 
who it is reasonably foreseeable would come into dangerous 
proximity to it; and 

(2) The existence of its dangerous character would 
have been revealed by an inspection system that was reasonably 
adequate (considering the practicability and cost of inspection 
weighed against the likelihood and magnitude of the potential 
danger to which failure to inspect would give rise) to i~orm 
the public entity whether the structure or excavation had 
become so dangerous as to create a very substantial risk of 
death or serious bodily harm to persons who it is reasonably 
foreseeable would come into dangerous proximity to it. 
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Subdivisions (b) and (c) set out a-nove specify what constitutes 

a reasonable inspection system and provide for constructive notice 

of anything that such d reasonable inspection system would have disclosed. 

The burden of proof has been left on the plaintif~ for the existence 

of a dangerous condition for an "unreasonable" ler.gth of time so 

as to charge the entity with constructive notice is meaningful only 

in relation to the nature of the inspection system that would have 

revealed the defect. Thus, the plaintiff can prove that a condition 

existed for "an unreasonable length of time" only if he shows that it 

existed for·a periOd long enough for it be be discovered by "a reasoIm.ble 

inspection system." Normally, the burden of showing "uilreaaonal'ile" conduct 

to support the 'charl7e' of negligence is on the ple.intiff. 

The inspectioL required by these subdivisions is probably the 

same as that required by connnon law .of private occupiers of land. 

For example, in Devins v. Goldberg, 33 Cal.2d 173 (1948), it was 

held that an employer had the duty of inspecting his property to 

learn of dangers not apparent to the eye so as to nake his property 

reasonably safe for his employees. A private occupier, too, owes 

invitees the duty to make reasonable inspections to see that the 

premises are safe for the illvitees. "The main iifference between 

the duty owed a licensee lLl1d that oued the person referred to in 

California as an invitee • is that in addition to using ordinary 

care not to harm the invitee or business visitor the landowner must 
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use reasonable care to discover conditions w-hich night cause harm." 
r , ,. Boucher v. American Bridge Co., 95 Cal. App. 2d 659 (1950). However, 

the private occupier's duty to inspect, as a general rule, does not 

extend beyond the "area of invitation." Thus, in Powe:Il v. Jones, 

133 Cal, App.2d 601 (1955), the defendant was held not liable to 

a baby sitter who was injured by a dangerous condi.tion because the 

injury occurred wilile the sitter was returning from a personal errand 

next door and was entering the house by an entrance that she would 

not have been expected to use for her baby sitting acti vi ties. \wen 

the sitter was outside the area "here she was employed to be, the 

property owner's duty--the court said--was merely to refrain from 

active negligence or wanton or wilful injury. 

In fact, except for the "area of invitation" the private occupier 

of land has neither the duty of inspection nor the duty of repair. The 

private occupier's duty so far as the recainder of his property is 

concerned is merely to refrain from "anton or wilful injury. In gUIDe 

v. F.art, 109 Cal. App.2d 614 (1952), the defendant ,ras held not liable 

to a trespasser who fell into an open grease pit. In Palmquist v. 

Mercer, 43 Cal. 2d 92 (1954), the Union Oil Company was held to be 

un~er no duty to warn horseback riders of a 10" clearance created by 

a pipeline trestle because such riders were licensees and the Oil 

Company's only duty was to refrain from "wanton or lfilful injury." 

From the foregoing, it appears that a private occupier's general 

inspection duty is to see that the property is safe for people who 

have been invited to use it, whetlEr as employees or as patrons. In 

some instances, though, the duty of inspection has been extended further. 
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These duties are discussed in Dunn v. PoG. & E. Co., 43 Cal.2d (1954). 

Quoting in part from prior cases involving pOwer lines, the court said: 

[W]ires carrying electricity must be carefully and properly 
insulated by those maintaining them at all places ,,,here there is a 
reasonable probability of injury to persons or property therefrom. 
Upon those controlling such instrumentality and force is imposed 
the duty of reasonable and prompt inspection of the wires and 
appliances and to be diligent therein 

In Lozano v. Pacific Gas & Elec. Co. (194$), 70 Cal. App. 2d 
415, 420, 422, it is declared that the defendant company's 
duty "to use care se as to avoid injury to persons or property was 
established by a clear shm<inc tl:at the company mmed, maintained 
and operated the power line in question. Such duty extended to 
every person rightfully on the premises and was obviated only as 
to trespassers and individuals unlawfully there at the time of 
injury. 

So far as trespassers are concerned, no California case has 

been found clearly indicating that there is ever a duty to inspect 

property to see that it does not create a hazard to the trespassers. 

There are a few cases, though, from which such a duty might be implied. 

It is clear that a private occupier does have some duties to foreseeable 

trespassers. He may not wantonly and wilfully create conditions 

intended to injure a trespasser. He may not create conditions that 

are extremely hazardous to immature persons who are likely to trespass 

and who will not appreciate the hazard that exists. King v. Lennen, 

53 Cal.2d 340 (1959). Moreover, he may not negligently create "traps" 

into which foreseeable trespassers may fall without any appreciation 

of danger. Blaylock v. Jensen, 44 Cal. App. 2d 850 (1941). Apparently, 

if there is a statutory standard of safety to be observed which has 

been imposed for the protection of the general public, a violation 

of the standard will result in liability even to a trespasser. Langazo 

v. San Joaquin Light & Fouer Co., 32 Cal. AI'P.2d 678 (1939). 
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In none of the ~ases cited in the preceding paragraph, is there 

any specific indication that the private landow-ner owes a duty to look 

for the conditions that will result in injury to the trespasser. However, 

the facts of some of the cases indicate that there may in fact be such 

a duty. In the Blaylock case, the plaintiff went into. an oil sump covered 

with dirt to rescue her dog and becaKe imbedded in tar. The court held 

that the evidence of defendant's negligence was sufficient but reversed 

for a finding upon the ~uestion of plaintiff's contributory negligence. 

One may sUI'lllise that the hazard of the sump became concealed and the 

sump became a "trap" because of the defendant's failure to regularly 

inspect and take precautions. 11alloy v. Hibernia Sav. & Loan Soc., 3 

Cal. Unrep. 76 (1889) is similar. There a small child fell into an open 

cesspool that was covered with dirt so that it appeared the same as the 

surrounding ground. The defendant was held liable. In Loftus v. Dehail, 

133 Cal. 214, 218 (1901), the Supreme Court explained that the defendant 

would have been liable "had an adult been killed under the same circumstances, 

for the complaint showed a veritable trap--a cesspool, open ~~d unguarded, 

yet with its surface covered with a layer of deceptive earth to a level 

with the adjacent land. Into such a trap anyone, adult or child, might 

have walked." Again, one may surmise that the negligence involved may 

have been the failure to inspect to see that the obvious hazard did not 

become concealed. The u.~reported case, though, seems to predicate 

liability on the removal of the surrounding fence. The Langazo case 

might be read to re~uire power companies to inspect their lines to see 

that they coc;ply. 'Ni th P. U. C. safety orders and failure to do so may 

result in liability to trespassers; ho;rever, such a duty is nowhere stated. 
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Subdivision (c), as suggested above, would clarify some of these 

uncertainties so far as public entities are concerned. It restates 

what the cases have held the private occupier's duty is to licensees. 

It rray state what a private occupier's duty will be held to be to 

foreseeable trespassers if a proper case is presented. In any event, 

the staff believes that the duty it imposes is not an unreasonable one. 

See Exhibit VII (green pages) for examples contrasting the 

results in various cases under the tentative recommendation and under 

the staff proposal. 

Section 901.7. The Department of Public Works suggests amendments 

consistent with its recommendations above discussed concerning factual 

pleading and burden of proof. 

In Exhibit III, the Chairman of the League of California Cities 

Committee suggests that "not unreasonable" be changed to "reasonable". 

Section 90l.8. The Department of Public Works suggests that "the 

person who suffered the injury" be substituted for "the plaintiff or 

his decedent" in subdivision (b). The purpose of the original language 

was to cover a wrongful death case where the plaintiff (as distinguished 

from the decedent) was guilty of contributory negligence. The existing 

language provides that the contributory negligence of the plaintiff 

will prevent his recovery in the wrongful death action. Query as to the 

result under the language proposed by Public Works. 

Sections 901.9 to 901.12. The Department of Public Works suggests 

that the existing law, Government Code Section 1953, be retained and that 

Sections 901.9 to 901.12 be deleted from the proposed draft. The purpose 

of 90l.9 to 90l.12 is to make the burden of proof consistent in an 
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action brought against a public entity and its employee. Otherwise, 

the jury would be given complex instructions as to what must be proved 

to hold the public entity liable and what must be proved to hold the 

public employee liable. The basic protection provided to the employee 

by Section 1953 is retained--he must have notice of the condition and 

he must have the duty and funds to correct it. 

The Commission may wish to consider the following alternative 

provision to Sections 901.9 to 901.12: 

A public employee is not liable for death or for injury to 
person or property resulting from a dangerous condition 
of public property unless he acted or failed to act with 
actual fraud, corruption or actual malice. 

Is there any need to impose liability for dangerous conditions upon 

public employees; the statute imposes the liability upon the public 

entity. Under our general rule, the public entity will be required 

to assume the liability of the public employee unless he acted or failed 

to act with actual fraud, corruption or actual malice. 
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Sections 901.13 to 901.17. These sections should be deleted; 

the substance of these sections is covered by other tentative recommen-

dations. 

Additional amendments. The following amendments should be added 

to the proposed legislation. These were considered by a subcommittee 

of the Commission and approved in the form set out below. The Commission, 

however, has never considered or approved these amendments. 

SEC. Section 941 of the Streets and Highways Code 
is amended to read: 

941. Boards of supervisors shall by proper order cause 
those highways which are necessary to public convenience 
to be established, recorded, constructed, and maintained 
in the manner provided in this division. 

No public or private road shall became a county highway 
until and unless the board of supervisors, by appropriate 
resolution, has caused said road to be accepted into the 
county road system; nor shall any county be held liable 
for (taUu-e-=I;e-IB8!1.11t&.il.B] a dangerous condition of any 
road unless and until it has been accepted into the 
county road system by resolution of the board of super
visors. 

SEC. Section 943 of the Streets and Highways Code 
is amended to read: 

943. Such board may: 

(a) Acquire any real property or interest therein 
for the uses and purposes of county highways. When 
eminent domain proceedings are necessary, the board 
shall require the district attorney to institute such 
proceedings. The expense of and award in such proceedings 
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may be paid from the road fund or the general fund of the 
county, or the road fUnd of any district benefited. 

(b) Layout, construct, improve, and maintain county 
highways. 

(c) Incur a bonded indebtedness for any of such 
purposes, subject to the provisions of Section 944. 

(d) Construct and maintain stock trails 
approximately paralleling any county highway, retain 
and maintain for stock trails the right-of-way of any 
county highway which is superseded by relocation. 
[iBe-eeaBty-sBa~~-Bet-ee-~iae~e-iB-aBY-way-fe~-aBlf 
aamages-~esa!tiBg-fFem-tae-ase-ef-saea-steek-tFai~-ey-aBY 
veaie~eT] Such stock trails shall not be included in 
the term "maintained mileage of county roads" as that 
term is used in Chapter 3 of Division 3 of this code. 

SEC. Section 954 of the streets and Highways 
Code is amended to read: 

954. Except in the case of highways dedicated to the 
public by deed or by express dedication of the owner 
or acquired through eminent domain proceedings, all county 
highways which for a period of five consecutive years 
are impassable for vehicular travel, and on which 
during such period of time no public money is expended 
for maintenance, are unnecessary highways, subject 
to abandonment pursuant to Sections 955 and 956, 
or as herein provided. The board of supervisors of any 
county on its own motion or on the petition of any 
interested taxpayer of the county may abandon any such 
unnecessary highway or may designate such county highway 
a stock trail. The board of supervisors shall cause 
notices to be posted upon such stock trails, and also 
at the entrance of such stock trails, directing all 
persons to drive all untethered stock thereon. 

After a stock trail has been established or designated 
as ~rovided in this chapter, the county [saa~~] is not 
(~eJ liable (iB-aBlf-way-feF-8By-aamages-FBsa~t!Rg-fFem 
tae-~se-ef-saea-steek-tFai~-ey-aBY-vea!e~e] for death or 
injury to a vehicle owner or operator or passenger, or for 
damage to a vehicle or its contents, resulting from a 
dangerous condition of the stock trail. 

Such stock trails shall not be included in the term 
"maintained mileage of county roads" as that term is 
used in Chapter 3 of Divisi0D 3 of this code. 

SEC. Section 1806 of the Streets and Highways Code 
is amended to read: 
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1806. No public or private street or road shall 
become a city street or road until and unless the 
governing body, by resolution, has caused said street or 
road to be accepted into the city street system; nor shall 
any city be held liable for (~a!!~¥e-~e-EB!R~a!Rl a 
dangerous condition of any road unless and until it has 
been accepted into the city street system by resolution of 
the governing body. 

Suggested additions to the proposed statute. (1) Several public 

entities suggest that the existing rule of evidence which allows the 

happening of the accident to be regarded as some evidence that the 

property was in a dangerous condition should be changed by statute. The 

consultant proposed this in his study. The Commission declined to 

include such a provision in the recommended statute because of its 

concern for the problem such a provision would create in a case where 

it would be appropriate to apply the doctrine of res ipsa loquitur. 

See Exhibit IV (page 15); Exhibit III. The definition of "dangerous 

condition" in the proposed statute will permit the court to determine 

that a dangerous condition does not exist if the only evidence that 

there is a dangerous condition is the happening of the accident. 

Such evidence does not seem to be evidence that the "condition exposed 

persons or property to a substantial risk of injury " (Emphasis 

supplied. ) • 

(2) Public Works suggests that actual notice should be the basis 

for liability. See Exhibit IV (page 16). 

(3) Public Works suggests that a provision be added to the statute 

making inadmissible evidence of subsequent precautions or repairs by a 

public entity. It does not seem that we need to codify this rule of 

evidence in the proposed statute. Although the statute is the exclusive 

basis for liability, this does not mean that the ordinary rules of 
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evidence will not be applicable. Do we need, for example, to codify the 

hearsay rule? 

(4) Public Works and the League of California Cities suggest that 

the burden of proof of lack of contributory negligence should be placed 

upon the plaintiff except in wrongful death cases. See Exhibit IV 

(pages 16-17) and Exhibit III. There is some merit to this position. 

One can argue that the plaintiff is ordinarily the one best in a 

pOSition to produce evidence as to whether he acted with reasonable care. 

The special rule for dangerous conditions of property cases might be 

justified on the ground that in these cases the public entity is often 

unable to produce evidence as to whether the plaintiff acted with 

reasonable care. 

We suggest that you read the attached exhibits with care to 

determine whether any matters not included in this memorandum should 

be reviewed by the Commission in view of the comments we received on 

the tentative recommendation. 

Respectfully submitted, 

John H. DeMoully 
Executive . Secretary 
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Memo. 46(1962) 

EXHIBIT I 

EXTRACT 

from 

Minutes of Meeting of Southern Section 

STATE BAR COMMITTEE ON SOVEREIGN IMMUNITY 

April 25, 1962 

The Section considered the tentative draft recommendation of the 

California Law Revision Commission relating to Liability for Dangerous 

Conditions of Public Property. The review of the draft legislation was 

made in the light of certain nypothetical fact situations, copy of which 

is attached hereto as Exhibit A. 

The recommendations of the Section with respect to the draft 

legislation and the reasons therefor were as follows: 

1. In Section 901.2 (a) it was recommended that there be added 

after the word "substantial" in the second line the follOWing: "(as 

opposed to merely a possible)", so that the definition of dangerous 

condition would read as follows: 

"(a) 'Dangerous cond.ition' means a condition of public 

property that exposes persons or property to a substantial 

(as opposed to merely a possible) risk of injury when the public 

property is used in a manner in which it is reasonably foreseeable 

that the public property will be used." 

The Law ReviSion CommiSSion in the last sentence on:page 6 of its 

recommendations emphasizes that the condition of the property should 
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create a substantial risk of injury, as opposed to conditions creating a 

possibility of injury. In view of the erosion of what are intended as 

legislative limitations by Appellate Court opinions, particularly when 

affirming jury verdicts, it seemed well to emphasize that the word 

"substantial" is intended to mean just what it says. 

2. The Section recommends that "property" as referred to in the 

draft statute be defir.ed so as to exclude drugs, food stuffs and similar 

consumables. See Case No. 3 in Exhibit A. Elf this the Section does not 

mean to imply that public entities should be immune from liability from 

injuries occasioned by deleterious food stuffs or injurious drugs, but 

rather that this kind of tort liability did not seem properly to belong 

in a statute relating to Dangerous Conditons of Public Property. 

It was accordingly recommended that a new subsection (e) be added 

to Section 901.2, as follows: 

"(e) 'Property' includes both real and personal property 

but does not include food stuffs, beverages, drugs, medicines or 

other c:onsumab1e or therapeutic agents." 

3. In Section 901.3 the Section recommends the deletion of the 

phrase in the second line "viewing the evidence most favorably to the 

plaintiff" • In the minor and trivial defect exception the quoted words 

either have no meaning, in which case there is no justification for their 

inclusion, or, as seems likely, they could have the effect of placing an 

unwarranted limitation on the trivial defect rule as it has heretofore 

been developed by the courts. If the Jegis1ature instructs the courts 

that they must view the evidence most favorably to the plaintiff in 
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applying the trivial defect rule, it might lead to the construction that 

the mere happening of the accident rendered the condition neither minor 

nor trivial. If the section is construed as a ccdification of a 

directed verdict rule, the courts in directing any verdict under the 

section would, as a matter of law, without legislative fiat, have to view 

the evidence most favorably to the plaintiff. 

4. Again, in Section 901.3, the Section recommended that the trivial 

defect rule be expanded to cover persons "exercising reasonable care". 

See Case No.4 in Exhibit A. This would be accomplished by adding after 

the word "condition" in the fourth line of the section, the following: 

"to a person exercising reasonable care". In short, if the defect is 

found to be minor or trivial to one exercising reasonable care for his 

own safety even though not minor or trivial to a careless person, the 

case should not be permitted to go to the jury and the public entity be 

put to the burden of proving assumption of risk or contributory negligence. 

Section 901.3, as revised by the recommendations of the Section, 

would read: 

"901.3. A condition is not a dangerous condition within the 

meaning of this article if the trial or appellate court [, viewing 

the evidence most favorably to the plaintiff,] determines that the 

risk created by the condition to a person exercising reasonable care 

was of such a minor, trivial or insignificant nature in view of the 

surrounding circumstances that no reasonable person would conclude 

that the condition exposed persons or "property to a substantial 

risk of injury whcn the public property was used in a manner in 

which it was reasonably foreseeable that the public property would 

-3-



• 

be used." 

5. The Sectior. favored extending to Section 901.4 actions, 

the affirmative defenses available to the public entity under Section 901. 7. 

See Case No. 1 in Exhibit A. v!here the p<eblic entity is to be charged vi th 

liability arising out of a dangerous condition created by the negligent 

act of an employee, no good reason is apparen-;; vhy the public 

entity should not be permitted to )justify the existence of "Ghe 

condition by "weighing the probability and gravity of potential 

injury to persons ar.d property foreseeably exposed to the risk of injury 

agair.st the practicability and cost of protecting against risk of such 

injury". 

6. The Section recommended adding an additional sentence of 

Section 901.4 (c), to read as follows: 

"Negligent or wrongful act of an officer, agent or employee, 

as used herein, does not embrace any knOWing 01' intentional 

good faith <iecision to take one of tvo or more available 

courses of action where the responsibility for making such 

decision has been delegated by t;~ public entity to the officer, 

agent or employee." 

The reason for the proposed addition appears fro~ Case No. 1 

and is an attempt to provide in a limited fashion ilmnunity 'from 

liability for en"ors of judgment on the part of a responsible officer 

making a discretionary decision within the scope of his authority. 

7. As anticipated, the most troublesome section of the draft 

legislation was the imputed notice provision in Section 901.6 (b). 
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The Section was of the opinion that imposing upon a plaintiff the 

burden of proving what would be an inspection system reasonably 

adequate to inform the p~blic entity, considering the practicality 

and cost thereof against the magnitude of the potential danger 

from failure to inspect, was impractical and probably unworkable in 

practice. See Case No.2 in Exhibit A attached. 

The Section was of the view that limiting notice to actual 

notice, as in New York and as recommended by Professor Van Alstyne 

(Study, pages 490-495), would result ip. frequent cases of hardship, 

and the difficulty of proving that the entity had actual notice ,To·Llld 

in many instances be insuperable. 

The Section recommended that there be substituted for Section 901.6 (b) 

a codification of the existing case law on constructive notice and 

providing for the severance of this issue and its predetermination 

by the court without a jury, in advance of a trial on the merits. 

It was believed that this approach would result in the elimination 

of much needless and expensive litigation, and by separating the 

issues would cast the q".estion of constructive notice in sharper 

relief than where it is confused with evidence on all other 

issues in the case. 

The Section recommended the substitution for Section 901.6 (b) 

of the following: 

or "(0) The dangerous condition is sufficiently 

obvious in the course of routine inspection and has 

existed for such a period of time that knowledge of 

its existence should be imputed to the public entity. 
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"Whether or not notice is to be imputed under this 

subsection shall be determined by the court, without 

a jury, in ad"!ance of any trial upon the merits .':, 

As applied to the facts in Case No. 2 in Exhibit A, the court 

should have no difficulty in determining prior to any trial on the 

merits that with three patrol cars per day traversing the intersection, 

the dangerous oondition had not lasted for a sufficient length of 

time to impute nQtice to the City of Los Angeles. 

8. The Section took no action upon Sections 901.9 through 

901.12, because it was not altogether clear from Mr. DeMoully's 

letter of April 14, 1962" whether the La" Revision Commission had 

yet taken a position whether there should be a concurrent cause 

of action for the dangerous condition of public property both 

against the public entity and against the responsible officer or 

emPloyee. It was noted that Mr. DeMoully's letter suggests that 

the Committee defer consideration of the substance of Sections 901.13 

to 901.17 until it receives the Commission's tentative recommendations 

relating thereto. Hm;ever, in the preceding paragraph of Mr. DeMoully's 

letter it would likewise appear that the La" Revision Commission is 

reserving for future recommendation the liability of officers and 

employees as reflected in Sections 901.9 through 901.12. Accordingly, 

the Section reserves any action on or recommendations regarding 

these sections of the draft legislation. 

9. In Section 3 no reason is apparent for failing to provide for 

the repeal of Government Code Section 53050, the effect of which wO'lid 

leave an article in the Government Code denuded of all s·"bstance with 

the exception of definitions. 
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10. Attention is invited to Streets and Highways Code Sections 

941 and 1806 (found at Study, pages 215 and 217), which if retained 

would have the possible effect of excepting certain public 

streets from the coverage of the proposed legislation until 

acceptance into the City or County road and street system. 

Attention is further invited to Government Code Section 54002 and 

Civil Code Section 1714.5 (found at Study pages 219 and 221), 

excluding bridle trails and fallout shelters from the coverage of 

the draft legislation. It is assumed that the Law Revision 

Commission had considered these exceptions in failing to recommend 

their repeal. 

The Section adjourned sine die, pending receipt of the 

minutes of the Northern Section meeting to he held on Saturday, April 28th. 
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In re State Bar Committee on 
Sovereign Immlillity 

CASE NO. I 

HBC: gj 4/23/62 
IOh, 4th 

Mary Smith is driving through a cut in the mountains when a 

boulder, dislodged by recent rainS, rolls down the slope of the 

cut, hitting her car and killing her. The road is amply posted 

with warning signs stating "Slide Area" and· "Hatch for Rocks on 

Road" . 

Mr. Smith, surviving husband, sues the State of California 

under Section 901.4, alleging that the property lias in a dangerous 

condition because the angle of the slope of the cut was so steep 

that falling rocks, particularly follOl{ing a rainfall, were 

reasonably probable and that had the excavation been engineered 

>Tith a lesser angle of slope this danger could have been materially 

lessened. He alleges that the dangerous condition was created by 

the negligence of the State engineer >Tho engineered the excavation 

of the road at .that particular point in that he did not allQl{ for 

a sufficiently wide excavation to reduce the angle of slope to one 

of reasonable safety against falling rocks, and that in engineering 

"he cut he was acting in the CO',lI'se and scope of his enqlloyment 

as a State engineer. 

Comment: Notice or kno>Tledge on the part of the State need 

not be shOl{U because the plaintiff bas alleged that the dangerous 

condition was created by the negligent act of an employee of the 

EXHIBIT A 

., . 
• 



State acting in the scope of his employment. 

It is also apparent that the State engineer in decidinS upon 

the ~gle of the cut was acting in the eJC;ercise of a discretionary 

function and under the Federal Tort Claims Act the public entity 

would not be liable for the creation of the condition. Under the 

Comm1ss1on's draft no distinction is made between negligence in the 

performance of discretionary functions, as opposed to adnisterial 

du.t!:)". 

Furr.):-"rmore, 1n an action under Section 4 the public entity 

does n~ hz.ve the defense available under Section 7, nemel;y, 

''veighing the probability of inJll17 asainst the practicability and 

cost C'f protecting against the risk ot inJll17". It would seem 

in the case postulated that the State should be permitted to r!lOW' 

that the cost of the excavation to a lesser angle of sl"":· .... __ ~ 

hrwe ben a'l extravagant and wasteful use of hipay funds une."r 

aU of the d.'t'cumstances. 

!'l:lf~estic:!!.: Eltpand section 901..4 to read "exCC?t 

('.s provided in SectiOll!, .2Q!.:1. !!!!2. 9Ol.a," etc. 

A'k'. to Section 901..4 (c) the follovine: "lfeg).igent 

or wro~ful act of an officer, agent or ~oyce ~s used 

h~l'ein does nat embrace any knawine or intentional de

cision to take one of two or more available courses of 

action where the right IUld power .. .., ~""1df' h .. ~ "::' 

'Ql .. 'Ca +. .. ·: '''J~~'. public entity to the officer, agent or 

elI\1?loyee." 
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CASE NO.2 

The traffic light at a blind intersection in the City of 

Los Angeles is not working, with the result that two automobUes 

collide in the intersection. The owners of both automobiles sue 

the City for the damage to their respective cars, alleging that 

a nonfunctioning traffic light creates a dangerous condition, 

exposing persons or property to a substantial risk of injury. 

The plaintiffs are unable to prove that the City had actual 

knowledge of the nonfunction of the light, so they proceed under 

Section 6 (b) to show that had. a police officer been on duty at 

the intersection he would have immediately discovered the dangerous 

condition and would haYe taken appropriate steps to have it 

remedied, and that the monthly cost of maintaining a policeman 

at the intersection in question would have been not more than $450. 

The City defende under Section 7 by pleading and proving 

that the Chief of Police had. issued instructions to all police 

pat:t'ol cars to report malfunctioning or nonfunct1oni~g trdfic 

lights .... ? .... re D;·;·~.···.c:a of Streets and Highways, and that an average 

of three patrol cars per day pass through the inter6ection in 

ques-biOll, l:.).,a. that no report of the nonfunctioning of the light 

had. bezm maC.e. It urges that this action to protect against risk 

of :L'1jury create.! ly nonfunctioning traffic signals was not 

unreaaQneble and that the cost of maintaining a traffic officer 

at eve~y intersection in the City at which there was a traffic 

light would be prohibitive. 
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Comment: In the case postulated, under Section 5 (d) 

("The public entity did not take adequate measures to protect 

aginst risk"), how would a plaintiff So about proving inadequate 

measures to protect against the risk, except on some basis of 

res ipsa loquitur, namely, the fact of a nonfunctioning traffic 

light is itself evidence of inadequate measures taken to protect 

against the risk of collision at the intersection. 

Under Section 6 (b) hOll' does a plaintiff go about proving 

what would be a reasonably adequate inspection system to inform 

the public entity of the nonfunctioning of the traffic light 

"considerins the practicability and cost of inspection" weighed 

against the likelihood of potential danger from failure to inspect? 

Section 6 (b) as presently cast would seem to impose upon plaintiff 

~he necessity of producing actuarial avidence, cost studies and 

evidence of mathematical probabilities tllat would be far beyond 

the practicalities or means of the average litigant. 

Suggestion: It would seem preferable, rather than 

imputing notice to the public entity through proof of 

what a reasonabJ.y adequate inspection system might have 

disclosed,considering its practicality and cost against 

the likelihood and magnitude of pot~ntial danger, to phrase 

the requirements for constructive notice in the manner in 

Which it has been developed by case law, and to have the 

issue of constructive notice determined by the court 

without a jury in advance of trial upon the merits. 
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This avoids confusing the question of constructive notice 

with other issues, such as the injuries suffered, the rea

sonableness of the action taken by the public entity to 

remedy or inspect, and the contributory negligence of the 

plaintiff, etc. Prior determination by the court on the 

question of constructive notice wOlud ~rell result in the 

elimination of lengthy trials before a jury on all the 

issues involved. Furthermore, the shadowy penumbra of 

when the entity should or should not be charged with con

structive notice of a dangerous condition is in ~ opinion 

more readily understood and appreciated by a judge rather 

than a jury, particularly when the question is determined 

separately from the other issues in the action. 

I would suggest substituting for Section 901.6 (b) 

the following: 

"(b) The dangerous condition is sufficiently 

obviOUS in the course of routine inspection and 

has existed for such a period of time that knowledge 

of its existence should, in the interests of justice, 

be imputed to the public entity. Whether or not notice 

is to be imputed under this subsection shall be deter

mined by the court, without a jury, in advance of any 

trial upon the merits." 

CASE NO.3 

A prisoner awaiting trial in the County Jail eats some beans 
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which result in food poisoning and which in turn leads to the 

necessity for an operation upon a resulting duodenal ulcer. 

Following his acquittal, he brings action against the County, 

alleging that the beans were public property, and that having 

become spoiled they created substantial risk of injury when eaten. 

The plaintiff is unable to prove that the County or its jail 

officials knew of the spoilt condition of the beans, so he has 

to proceed under Section 6 (b), by proving that at no cost to the 

County a Trusty could have been assigned the duty of visually 

inspecting (and perhaps tasting) all food to be served County 

Jail prisoners. 

The County defends under Section 7, by proving that food for 

consumption at the County Jail was bought through its purchasing 

department, which maintains a regular staff of inspectors, and that 

the condition of the beans in question would not have been apparent 

to its inspectors when they were purchased. 

Comment: Are food stuffs, beverages, medicines, etc., the 

type of public property contemplated in the draft legislation 

covering dangerous conditions of public property? 

Again, we have the difficulty of determining what is the type 

of proof of a reasonably adequate inspection system under the facts 

postulated that would satisfy the requirements of Section 6 (b) 

and the weighing of the plaintiff's burden of proof under that 

Section against the burden of proof on the public entity under 

Section 7 as to the reasonableness of the action it in fact took 

to protect against risk of injury. 
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Suggestion: A statute relating to defective and 

dangerous conditions of public property would not seem 

to properly embrace food stuffs, drugs and like consum

ables, which may in fact be owned by a public entity. 

Query, whether there may not be need for a definiton 

of public property to expressly exclude this type of 

consumable property. 

CASE No.4 

Mary Jones enters the City Hall at Ventura on a rainy day. 

For the protection of persons entering the foyer, the janitor 

has had a rubber mat spread down, to prevent slipping on the 

terrazzo floor. The rubber mat is corrugated and made with small 

holes to add traction and prevent slipping. Mary Jones I spike 

heel catches in one of these holes in the mat, with the result 

that she falls and breaks her wrist. 

She sues the City for 'maintaining a dangerous condition 

of public property, exposing persons to substantial risk of injury. 

She alleges that the City knew of the dangerous condition through 

its janitor, who put down the mat, through its purchasing depart

ment which purchased it and through the Mayor and City Council, 

who regularly had occasion to walk upon it. (Recovery in an 

identical case was affirmed on appeal in an action against a 

privately owned building.) 

Comment: The accident in the case posed might be held to have 
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arisen from a condition of a minor, trivial or insignificant nature 

in Section 3, but it would seem to be the type of case which should 

not be permitted to reach a jury. The public entity, it would seem, 

should not have the burden of det'ending under Section 8 (a), 

assumption of risk, or 8 (b), contributory negligence. 

Suggestion: Professor Van Alstyne recommends that the 

plaintiff should have to prove his exercise of due care, 

rather than that the bvrden of proving contributory negligence 

should rest u~on the public entity. A reasonable compromise 

would be to add to the minor and trivial defect section a 

provision permitting disposition by the court (as opposed 

to the jury) of cases where it is apparent that someone using 

reasonable care would not have been injured. 

Add after the "ords in Section 901.3 "the condition 

was of such a minor, trivial or insignificant nature" the 

following: "or so little apt to occasion injury to a person 

exercising reasonable care". 
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I'.emo 46 (1962) EXHloI1' II 

To: 

STATE OF CALIFORNIA 

SACRAMENTO 14 

Interdepartmental Communication 

California Law Revision Commission 
School of Law 
stanford University, California 

Attention: Mr. John H. DeMoully 
Executive Secretary 

Date: June 1, 1962 

From: Department of Finance--Executive Offices 

Subject: Tentative Recommendation of California Law Revision Commission Relating 
to Liability for Dangerous Conditions of Public Property 

Your letter of 3-28-62 kindly requested comments on the tentative 
recommendation of the commission relating to liability for dangerous 
conditions of public property. 

The position of the Department of Finance in general, with regard to 
liability for dangerous conditions of state property is: 

1. The state should be subject to no greater liability as a 
property owner than the liability to which private property 
owners are subject. 

2. The vastness of state activities and property holdin8s, ape. 
the fact that the state is under a duty to engage in a ··~i~tv 
of activities not engaged in by private individuals, jur::':. 
imposing a lesser standard of care on the state, in Dome 
respects, than is imposed on private property owners. 

3. The state should be liable for dangerous conditions only on 
property which the public is authorized and invited to use ani 
only for damages resulting from use for the purpose intended. 
We do not believe that a standard imposing liability upon the 
state on the basis of "forseeable use" should be adopted. 

The state is unique among property owners as its holdings are vast in 
number, extent and variety. Some state property is acquired, improved 
and maintained for use by members of the public who are expressly or 
impliedly invited to use particular areas of such state property for 
specified purposes. Examples of this class of state property are: 
highways, colleges, hospitals, parks, and state office buildings. The 
state, in common with other property owners, should operate and maintain 
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California Law Revision Commission 
Page Two 
June 7, 1962 

such property so as to provide reasonably safe places for proper uses 
by those who are invited to use such property. The second class of 
state property is that not dedicated to or developed for use by members 
of the public, but from which it is not practical or desirable to exclude 
the public. Examples are: tide and submerged lands, forest lands, 
desert and beach lands, and water and power project lands. The state 
shculd not be required to inspect land of this type and make it safe; 
any use made of such land would be only on the basis of a tolerated 
use by persons who have no reason to believe the property is safe and 
therefore voluntarily expose themselves to whatever dangers exist. The 
third class of state property is that owned and maintained for a public 
purpose, but from which the members of the public must be excluded to 
protect such property and the members of the public. Examples are: 
corporation yards or buildings where machinery and equipment is stored 
or operated, pumping plants, electrical power plants, water supply 
facilities and property upon which radioactive material is stored or 
used. The state should not be required to make such property safe but 
should employ reasonable means to prevent entry or notifY the public 
that entry is prohibited. 

The draft statute in the commission's tentative recommendation would 
impose greater liability on the state than the liability imposed on 
private property owners or the liability imposed by the Muskopf decision. 
The draft would impose liability on the state for injuries resulting 
from illegal or improper use of state property. The imposition of such 
broad liability on the state would not only seem unjustified but would 
have a financial impact on the state government of serious proportions. 
The tremendous increase in state costs would compel drastic reductions 
in state facilities and services or an increase in taxes sufficient 
to balance the increase in expenditures. 

During the first 14 months following the Muskopf decision (March 1961 
through April 1962) there were 226 claims filed with the Board of Control 
totaling $14,619,393.35 for damages resulting from dangerous conditions 
of state property. This fi~e represents only a part of the claims 
against the state for damages incurred during said period from dangerous 
property conditions as there is a two year filing period for such claims 
and some of the 157 additional claims filed during the same period for 
damages alleged to have been caused by acts of state employees will 
prove to be based on dangerous property conditions. 
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California Law Revision Commission 
Page Three 
June 7, 1962 

The inherent complexity of the subject has not permitted us to progress 
at this time beyond the formulation of general principles to serve as 
guides in drafting specific statutory language. We appreciate it will 
be helpful to the commission to receive suggested changes to its tentative 
recommendations and 1,e will continue our efforts to draft statutory 
language for submission to the commission. 

HC:wek 
30019 
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Very truly yours, 

/s/ Hale Champion 

Hale Champion 
Director of Finance 
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Memo. 46 (1962) EXHIBIT III 

CITY OF SANTA MONICA 
CALIFORNIA 

Office of the City Attorney 
City Hall May 21, 1962 

The California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Gentlemen: 

Re: Liability for I:'angerous 
Conditions of Public Property 

As chairman of the League of california Cities Committee on Governmental 
Immunity, I have been char®ed with conveying the Committee's views on the 
proposed legislation relating to liability for dangerous conditions of 
public property, with particular reference to the Tentative Recommendation, 
dated March 28, 1962. Before presenting our views, let me state that there 
has been only one meeting of the full Committee since the Committee 
received the pertinent material from the Commission, and the only 
proposals the Committee has been able to discuss are those contained in 
the March 28, 1962, Tentative Recommendation. 

The Committee is a League of California Cities committee and has not, as 
yet, had an opportunity to report to the League on its findings and is 
therefore presently in no condition to make any statements which purport 
to be the League's position. However, in the interests of aSSisting the 
Commission in drafting the proposed legislation, and without in any way 
meaning to indicate either approval or disapproval of the Tentative 
Recommendation, the following is submitted. 

Considerable uncertainty was expressed by members of the Committee as to 
the intended purpose of the two sections, 901.4 and 901.5. It would 
appear to have been the intention of the Commission to provide 
alternative bases for liability: in the one instance (901.4), no notice 
would be requires where the dangerous condition is created by the plan 
or supervision; and in the other (901.5), notice would be required where 
the condition develops without any act of the public body. If this was 
the Commission's intention, then Section 901.4 is wide of the mark, as 
the section as it stands removes all of the safeguards of the 1923 Public 
Liability Act and would make the public entity liable for isolated acts 
of negligence by employees having no connection with the plan or its 
execution. 

If we are correct in our assumption that Section 901.4 is meant to apply 
to those cases where a dangerous and defective condition is created by 
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the plan or supervision of the public entity, then the section should be 
corrected to clearly show this. It would also seem proper that if the 
dangerous or defective condition was created by such plan or supervision, 
such should be pleaded, because as the section presently stands, a general 
allegation that the dangerous condition was created by a negligent or 
wrongful act of an employee will suffice to overcome a demurrer in every 
case. 

Some further comments may be summarized as follows: 

Section 901.2( c) defines "protect against" in the conjunctive, and we 
believe it should be in the disjunctive, for instance: ". • • providing 
safeguards against a dangerous condition, aea or warning of a dangerous 
condition." Wherever the phrase "did not takeadequate measures to 
protect against that risk" is used, the word "adequate" should be changed 
to read "reasonable." Obviously, if the measures were adequate, the 
claimant would have sustained no injuries. And in those sections using 
the phrase "inspection system that was reasonably adequate," the word 
"adequate" should be changed to "designed." Section 901.7 should be 
changed to include Section 901.4, and the double negative "not 
unreasonable" should be changed to read "reasonably." Section 901.7 
also fails to properly consider warning signs. 

Additionally, I would like to comment on certain recommendations of the 
Commission's consultant which appear to have been disregarded or otherwise 
overlooked by the Commission, but which the Committee feels should be 
given very careful consideration by the Commission. On page 476 of the 
consultant's report, he points out that the present rule permits the 
happening of the accident to be some evidence that the property was in a 
dangerous or defective condition, the most recent reaffirmation of the 
rule being Johnson v. City of Palo Alto, 199 A.C.A. 144. To give full 
effect to Section 901.3, it would seem that this rule should be abrogated 
as recommended by the consultant. 

Another recommendation of the consultant has to do with the defense of 
contributory negligence and commences on page 495 of his report. As 
there pointed out, claimants never seem to have trouble with dangerous 
and defective conditions in the public ways on busy street corners where 
witnesses would be present, but almost invariably--and in my ten-year 
experience in the field, invariably--fall in some isolated area where 
there are no witnesses, or the only witness is a close friend or relative. 
It is believed by the Committee that this Commission should give serious 
consideration to requiring the plaintiff to prove himself free of 
contributory negligence in this type of case, as the defense of 
contributory negligence in the normal trip-and-fall. case imposes an 
almost insurmountable burden on the defendant. 

The Committee believes that the Commission must bear in mind that there 
is substantial reason for treating governmental agencies differently from 
private business. Where there is a governmental duty, the public entity 
cannot withdraw where liability or other factors are too expensive, although 
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private business would be at liberty so to do, and a private corporation 
normally cannot assess its shareholders for losses nor prevent their 
shareholders from withdrawing, whereas a public entity may assess by 
raising the taxes, and the taxpayer (shareholder) is stuck. 

It was the general feeling of the Committee that it might be a good idea, 
in view of the very substantial case law that has been built up, to 
leave the 1923 Public Liability Act as is but make it applicable to all 
public agencies. Many of the Committee members feel that to change the 
Public Liability Act will entail a complete unsettlement of this case 
law, and that many years of litigation may be necessary before the 
ultimate impact of the Tentative Recommendation is finally determined. 

The foregoing comments are not to be construed as in any way concurring 
in the proposition that the 1923 Public Liability Act applies to property 
maintained by the public entity in its proprietary capacity, nor to 
concur in the thought that the public entity should be denied the protec
tion afforded private landowners as against trespassers and licensees. 
Nor is the foregoing intended as a complete discussion of the drafting 
difficulties inherent in the Tentative Recommendation. 

I also wish to reiterate the comment made at the outset that these remarks 
are not to be construed to be the position of the League of California 
Cities at this time or that the League has taken any position, either 
favorable or unfavorable, towards the Tentative Recommendation. The only 
purpose of these comments is to assist the COmmission in its drafting of 
its proposed legislation. The Committee will, from time to time, comment 
on the other Tentative Recommendations that have heretofore been submitted. 

In closing, I feel it appropriate to call the Commission's attention to 
the following quotation from Monick v. Town of Greenwich, 136 A. 2d 501: 

"Apparently all trees should be cut down, and the entire 
earth should be paved, so that mindless, heedless people may 
teeter in happy sightlessness over a smooth concrete world. 
The requirement that pedestrians should keep their eyes open 
clearly is an obsolete relic of primitive times when trees, 
grass and flowers were deemed prettier than asphalt or 
concrete. Uglification is triumphant." 

Respectfully submitted, 

S/ Robert G. Cockins 

ROBERT G. COCKINS 
City Attorney 
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California Law Revision eommission 
School of Law 
Stanford University, California 

Attention: Mr. JohnH. DeMou11y 

Gentlemen: 

Re:Liability of .Public Entities for Dangerous 
Conditions of Public Property 

. Pursuant to your request of March 28, 1962, the 
Department of Public Works desires to comment on the tentative 
recoamendation of the California Law Revision Commissionre1at
ing to liability of public entitles for dangerous conditions 
of public property. 

You will recall that by our letters to the Commission 
of December 8, 1961 and January 8, 1962 on this same subject 
we indicated that in. our opinion the subject of dangerous or . 
defective condition of public property requires separate con
sideration inasmuch as it involves a distinct legal relation
ship, in addition to a different standard of care. These 
letters set fort~ our basic position and contain our prelimin
ary recommendations on this subject. Our cOmments will be 
first directed to the tentative recommendation of the Commission 
and then we will comment separately on each section in the 
proposed statute. 

To begin with, we agree with the Commission's statement 
that the present law relating to the liability of governmental 
agencies for dangerous or defective condition of public property 
does .. not "adequately protect the public entitlty against un
warranted tort liability' (page 5). In addition, we agree that 
"the general principles of the Public Liability Act should be 
retained" (page 6). The consultant to the Commission emphasized 
the relative importance of this problem when he said: . 

"Dangerous and defective condition claims thus, 
in all likelihood, may be deemed the single most 
important area of governmental tort liability." 
(Study, page 452) 
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Calif. Law Revision Com. -2- 7-13-62 

TENTATIVE RECOMMENDATION 

Recommendation No.1 

a. In this recommeadaticn the Commissicn has defined 
the term "dangercus condition" without regard tc the foundstion 
for the law cf negligence liability, i.e., the creation of an 
unreasonable risk of harm. Commen law negligence is. defined 
as cenduct invclving unreasonable risks (Presser, Chapter 6, 
Section 25; Restatement of Torts, Section 282). The Commission 
has defined the term en the basis c£ the creatien of a sub
stantial risk of harm without proof by the plaintiff ortli"e 
unreascnableness cf the risk. This definition is contrary to 
the Public Liability Act which is predicated upon negligence lia
bility (Study, page 465), and is contrary tc the recommendation 
cf the consultant. The consultant recommended a definition of 
dangerous conditien, using the words ;uunreasonable exposure". 

Under present law, a dangerous condition is cne1n
vclving an unreasenable risk. A risk is not necessarily UlIl
reascnablemerely because injury may be foreseeable. Foresee
ability is but one conside:;lltion. Even th01llgh inljury is fore
seeable, there is no vio~ation of any duty to. a plaintiff 
unless he has been ~jected to an unreasonable risk. The 
definiticn cf "dangarcus condition" should follow the consult
ant's recommendation and incorporate this basic requirement of 
common law negligence. 

The proposed recommendation and statute radically 
changes the fcundaticn of our present law. It shifts the b=den· 
of proof as tc the existence of an unreasonable risk by requill."ing 
that the public entity prove asa matter cf defense that it 
acted reasonably under the circumstances. Singe the plaintiff 
does not have to prove the ellistence of aliuty. and since the 
public entity can only show lack of duty by proving that the 
impracticabilities outweigh the gr.avity of the harm, there is 
no possibility for a determinaticn that there was no duty ~ 
!. matter of law for purposes of a demurrer or motion for a non
suit. 

This reverse basis for imposing liability will upset 
existing case law where it has enunciated a rule of IlIO liability 
because cf nc duty~ For instance there can be a substantial 
risk of foreseeable harm to downstream riparian owners, yet 
there is nc basis for liability Where a public agency merely 
increases the flow of a stream. ·It is om: opinion that under 
the proposed definiticn this would be a "dangerous condition" 
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and the public entity would have to prove that the cost: of 
remedy was disproportionate to the harm. This is 8qua~ely 
contrary to the case of Archer v. CitE: of Los An*eles. 1L9 
Cal. 2d 19. There the Supreme Court era that t e plllblic. 
entity had no duty to improve 13m outlet in the stream lind 
further held that i,t could not be held liable for doing what 
it had a right to do even. though a different plan might h.ave 
avoided the damage to the downstream riparian owner. 

California Jurisprudence has succinctly stated this 
rule in the following quotation: 

"A party may be actually damaged withomt 
having any right of recovery where the person 
inflicting the injury has done no legal wrong. 
In other words, no cause of action arises from 
the doing of a lawful act or the exercise of a 
legal right in a lawful or prop~r manner. foc my 
resulting damage is damtmm abs!,le injuria. or damage 
without wrong •. The doct:r::ine o. damage without legal 
injury means that a person may suffe~ damage and be 
.without remedy because DO legal right or right 
establishedb.y law and possessed by him has been 
invaded,. orbepa6se the person causing the damage 
holds no duty kn~ to law to refrain from going 
the act ~using the damage. Familiare~amples of 
damage without legal injury are damages necessarily 
arising from the reasonable use of one is 0W!!l property 9 

and anv incidental damage which may result from the 
prosecution of a public. work authorized by the sta.te • 
••• " (1 Cal.Jur. 2d. Actio1lls. Sec. l4,p. 594.et seq.) 

Very recently this prinCiple was applied in the case of 
~ v. eita of L.OS Angeles, 203 A.C.A. 199. At page 202 the 
court state: . 

'''Failure to provide a public street, fire 
apparatus. traffic signals, a traffic stop si.gn, or other 
public convenience or necessity gives no rise to a 
cause of action ••• 0" 

In order to follow the principle enunciated in t.his c~se. it is 
our opinion that the foundation for liability for the d~gerous 
condition of public property must be based upon the breach of 
a duty to the plaintiff and the creation of an ult!:reas01llable 
risk of haria. It is our suggestion that the term "dangerous 
condition" be defined as being a condition which exposes persons 
or property toa substantial and unreasonable risk of injury 
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..- or damage and which breaches a legal duty of cll:re to the 
~ plaintiff. 

b. Another concept in the definition that concerns us 
is that liability is based upon all foreseeable uses of the 
public property. We believe thae-the concept of-rIibilLty for 
this type of activity should be restricted to the intended and 
lawful use of the public property. For example, t"t may- welr~~ 
be anticipated that certain individuals will drive at an 
excessive rate of speed on a public highway. The public enti.ty 
charged with responsibility for designIng, construeti.I1S and 
maintaining such highway should be responsible ol1ly for persons 
using the highway at not more than the maximum speed specifi.ed 
by law. The consultant to the Commission indfcates that this 
is the present cas.e law. He states in his study, OIt page 461, 
~'The rule that public property need only be· made reas(mably 
safe for its intended purpose is already a well~settled i!lter~ 
pretation of the PUblic Liability Act •••• " . 

The Commission. in· this part of its recommendation. 
recognizes the fact that "any pr0p,erty can be dangerous if!Jsed 
in a sufficiently abnormal manner' (page 7).- Even the case Law 
on negligence liability of owners and occupiers of l8-"ld db, 
tinguishes between person'who at the time of the injury were 
trespassers and those 'IIflo--were licensees or i.nvitees .• - The pro~ 

,-- posed rule would impose upon public entities a duty of cat'e-
I\.._ which would be more stringent than the most serious duty imposed 

upon private property owners. In addition, it was the recommenda
tion of the consultant that the "plaintiff must plead and prove 
as a condition of recovery •••• that he did not have notice or.' 
knowledge that his use or entry upon the allegedly defective, . 
property -was wrongful or unauthorized" ($ tOOy. page· 466h We _ 
believe that intended and lawful use is a necessary part 0.£ the" 
definition of the dangerous or defectivepondition which should 
b.e _factua,lly pleaded by the plaintiff;, -i. :}-

The courts have recognized the fact that liability of 
this nature should be only to those persons lawfully using the 
public property. In the case of Electrical Products IO~~ v. 
countr of Tulare. 116 Cal. App.2d 147. the courtsai • lit 
page 54: . . ... 

".... A duty rests on a driver to see that which 
is clearly visible and which wouldb.e seen by anyone 
exercising ordinary care •. Huetter v. Andrews, 91 C~l. 
Appo 2d 142-[204 P.2d 655] •. It would seem that 
this would be especially true with respect to . 
commonly used warning signs placed in a proper 
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position. If the placing of such signs, where the 
repairs cannot be immediately made, does not con
stitute the action reasonably necessary to protect 
the public, required by the statute here involved, 
the only reasonable alternative would be for the public 
bodies to place barricades and prevent all use of the 
streets or roads until repairs could be.made, This 
would be an unreasonable hardship on the traveling 
public and in many cases is entirely unnecessary. There 
was evidence that many cars passed safely over this 
depression shortly after the accident; that one of 
these was a paint truckj and that two ladders on this 
truck 'jarred very hard but did not falloff, It 
would be unreasonable to stop all use of.such a 
road, to the great inconvenience of careful drivers, 
because a few drivers might disregard such warning 
signs. -0·0 .n~ . 

If the public entity is liable to the drivers that disregard 
warning signs, it w~uld be required to take the drastic alterna
tive action mentioned in the above opinion. 

The scope of the definition of dangerous condition neces
sarilyrevolves around the standard of care to be imposed upon 
public entities. Many cities and counties measure the total 
length of the streets and sidewalks under their jurisdiction in 
the_hundreds of miles and the State Highway System stretches into 
17,000 miles •. (Study, page 456) No private owner has responsibil
ities of this nature. The consultant,after evaluating the magni
tude of this risk, comments as follows: 

"The sheer vastness of the tllItal governmental 
enterprise counsels the need fora realistic and 
workable standard of care. ••• The standard of 
care should thus ideally be established,at a point 
which provides the maximum possible protection 
against injuries to the public, but which is reason
ably within the capacity of governmental entities 
to meet." (Study, page, 457)_ . 

c. In addition, we do not believe there should be a dele
tion of the words "or defective" from the term "dangerous or 
defective condition". This term is contained in.the Public 
Liability Act (Government Code Sections 801 to·U53) aqd has 
been judicially construed and applied foi' many years, 
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Recommendation No.2 

W:e agree with the Coumission that the "trivial defect" 
rule should be codified. However, we feel that the trivial 
defect definition should be made a part of the definition of 
dangerous condi'tion of public property rather than in a separate 
section. We will specifically comment on this in our suggestions 
concerning the draft of the proposed statute. 

Recommendations No~ 3 and No.4 

We see no reason for a distinction between liability 
for a dangerous condition that is created by the affirmative 
negligent act of a public employee as distinguished from a 
dangerous condition arising from a failure to act .•. 

Whether ,a particular course of conduct is regarded as 
an affirmative act or an omission is, to a great extent, a 
matter of semantics. For example, assume a stop sign is . 
obscured by vegetation or shrubbery. This can be. regarded as 
an omission by alleging that the defendant negligently failed 
to cut the vegetation and shrubbery~ On the other hand, it 
can be treated as anaffimative act by alleging that the defend
ant negligently,alloWed the vegetation and shrubbery to grow and 
obscure the st<?p sign, or negligently performed his·'duties ii!. 

'that the v,egetat:\.on grew in front of the stop sign~ . . . 
~ . . 

Another illustration of the artificial distinction 
between the· creation of a dangerous condition by an affi1:mative. 
act as compared with an omisslkn to act is a highway' constructed 
years ago with narrow lanes, to then acceptable design standards, 
although today it is regarded as substandard.. It could. ,be 
alleged that the dangerous condition was created by the affirma
tive negligent act of the public agency, and no proof of notice 
of the dangerous conditionwould'benecessary to impose liability. 
On the other hand this could be regarded as an omission to act 
by alleging that the public agency negligently failed to widen 
the highway or to place appropriate signs warning of its narrow 
width. 

A third example of the artificial distinction between 
anaf·firmativeact and an .omission to act is presented by the 
case of two flagmen. 'l11e first flagman, stationed at 1:he 
beginning of the construction project, !1egligentlywaves a car 
into a danger zone, causing an accident. The second flagman 
neglIgently fails to signal a car, causing the second car to 
have an accident. Is notice required to be proved in the 
second case and not in the first case? And is the first case 
an affirmative act and the second case an omission to act? 
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The answers to these questions point up the fallacy in this 
arbitrary distinction on whether the case is to be tried under 
proposed Section 901.4 or Section 901.5. 

Recommendation No. 5 

It is our understanding that the ordinary rules for im
puting notice are intended to be applicable to public entities 
without an express statement to that effect in the statute. We 
agree with the. Commission that the ordinary rules Oil imputing notice 
are sensible and reasonable. However. since the proposed statute 
is the exclusive basis for liability the Commission should include 
in .the statute a provision consistent with this recommendation and 
expressly provide for the applicability of rules concerning imputa-
tion of notice of public entities. . 

The example given by one of the Commissioners at a recent 
meeting points up one extreme factual situation. The Commission 
would not want to impute notice totbe State of California of a 
dangerous or defective condition from the personal observations 
of a Law Revision Commissioner in his everyday travels on our 
State. highways. We believe that the notice should be to the person 
authorized to Temedy the condition or to an agent or employee whose 
duty it is to deliver such communications to the proper offi'tial. 

Recommendation No.6 

The adoption by the Gommission ofa standard of notice 
based upon the reasonable inspection system does have somewhat· of an 
effect of limiting the present law concerning constructive notice. 
Although it is a lengthy and complicated provision,it may be help
ful in a dangerous or defective condition statute if the definition 
of "public property" is limited in scope as we have suggested' in' 
our· comments on Section'901.2(a). 

Recommendation Ne. 7 

The Commissiol1 in itsreccmnendation hasindicate.d·· that 
there should be no liability where the agency attempted to remedy. 
warn or protect. This, we belie~. is inconsistent with the pro
posed draft of the statute,which allows the matter to go to the 
jury. It is our opinion that there should be no liability in 
situations where the public agency did all that it could have ~een 
expected to. do under the circtJlaStances, where it warned of the 
condition or protected against the condition. A public entity 
should be free from liability as ~matter of law where it has 
utilized a warning sign or regulatory sIgn authorized under the 
provisions of the Streets and Highways Code, Vehicle Code, or other 
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provisions of law pertaining to the use and installation of 
standard warning signs and devices. This would be in line with 
the holding of the court in Electrical Products corl. v. countr of TUlare, 116 Cal. App. 2d 147, referred to underecommendat on 
No. 2. 

Recommendation No.8 

The Commission in this recommendation has attempted to 
"equalize" the liability of public officers and employees with 
that of public entities for the dangerous or defective condition 
of public property. We do not agree with the Commission that 
Government Code Section 1953 should be revised and the liability 
expanded Where it may deviate from the liability standards adopted 
by the Commission •. Several reasons prompt our suggestion In this 
matter. First of all, most public entities presently have in
surance on their officers and employees for this particular type 
of liability. By amending Section 1953 to increase the public 
employees' exposure to liability, there will be a possibility 
that insurance on public officers and employees will be cancelled 
or no longer obtainable. We also believe that the Legislature, 
inenaeting Section 1953, intended to strictly limit the personal 
liabUhy Of::pa.Uc officers and employees <as contrasted with the 
liability of the public entity) because of their extreme exposure 
to liability fr.om the mandatory duties of their work.· The only ~ 
apparent reason given by the Commission for expanding the liability 
of public offiae~s and employees to the same extent as that of the 
public entity is consistency { This, we submit, is not a proper 
bas-is for there are many distinguishable features between exposing 
a public employee to liability as compared to a public entity. 
The Li~cue is a good ~xample of the· application of this 
distiiiCtOn. 

R~ommendationNo. 9 

We see no_objection to relocating this subject matter in 
the GoVernment Code since legislation concerning liability of 
public officers and employees should be located together. 

'i'ENTATlVE STATUTE 
-

Government Code SecUon 90L I 

We recognize the intent 0; the Commission in the first 
clause of this section in not repealing by implication other 
statutes providing for immunity of public agencies in certain 
special areaS_t_ There is _some concern with respect to _ the effect 
of this change on other statutes, e.g.', the wrongful death 
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("-
~ statute (Code of Civil Procedure Section 377). The wrongful death 

statute was recently held, in the case of Flournoy v. State of 
California, 20 Cal. Reptr. 627, to be applicable to the Stateof 
California whether it acted in a governmental or proprietary activity. 
Thus, it would be argued that where the dangerous or defective 
condition of public property resulted in a wrongful death, the 
basis of liability would not be as set forth in proposed Article 2 
but would be Section 377 of the Code of Civil Procedure. The same 
argument can be made in the statutory liability for nuisance (Civil 
Code Sections 3479 and 3501, et seq.). We suggest that the first 
clause of Section 901.1 read as follows: 

"Except where immunity from liability is 
otherwise provIded by statute, ••• " -

There might be a conceptual problem created by the clause 
"caused by a dangerous condition of public property".. Assume, 
for example, a highway surfacing that is slippery •. A flagman is 
stationed at,thebeginning of the slippery highway to warn on
coming cars. He negligently per~orms his job and injury results. 
Would this injury be caused by a dangerous condition of public 
property or could a clatmant's attorney plead that it was caused 
merely by the flagman's negligence and therefore not within the 
provisions of proposed Section 901.1, et seq.? 

c= Government Code Section 90l.2(a) 

c 

Our comments on the Commission's Recommendation No.1 are 
applicable to the definitioIl .. of the .term "dangerous condition". 
We believe this subsection should read as follows: 

"(a) 'Dangerous ~ defective condition' means 
a condition of public property which breaches ~ 
legal duty of care and thereby ehae exposes persons 
or propertyito-.-substantial ~ unreasonable risk 
of' inJury when the public property Is used in a 
lawful manner for its ittended i!~ose ia· "hieh 2e 
Ie l!'easeaa8ry ie1'eseeaJ;*. ehat! it fe pl!'epel'e,. "iU 
""ell.~ci." . 
It is our opinion that the term "public property" should 

be defined in the statute ~. Th'is term is used extensively through
out the proposed statute. We can see serious problems in what 
property comes within the purview of the liability encompassed 
by this article •. There are many mile!! of .. Q1lr State .highways 
wherein third parties have rights or easementS to maintain 
structures or facilities not under the jurisdiction or control 
of the State of California. We have in mind such things as tele
phone cables and electric power lines. In addition, many 
encroachments are permitted within the State highway right of way. 
The term "public property" should be defined to exclude this type 
of property from the purview of the statute. This is particularly 
true when viewed in light of the proposed sections concerning a 
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reasonable inspection system. The Commission, in order to 
provide for notice-based upon a reasonable inspection system 
did not contemplate the inspection of property not akin to that 
of the public entity ~nd exclusively maintained by third parties. 
We do not believe that a public entity should establish and 
maintain an inspection system which includes public utility 
facilities and private encroachments. The liability should be 
upon the public utility or person maintaining such structure or 
facility within the public property. The public agency should 
have no liability for rutted street car tracks, sagging trolley 
wires, leaky gas mains or rotting telephone poles where they do 
not have the authority or means with which to inspect such prop
erty, and particularly the authority and'funds to remedy such a 
condition. 

We also have in mind situations where the State rents 
floor space' in office buildings and the control over the heating. 
lighting and common areas in the building are under the jurisdic
tion) maintenance, inspection and control of the landlord. In 
addition, the Department of 'Public Works leases areal;! under free
ways and bridges fer pu},lic parking, and. rents many parcels of 
improved properties to obtain rental inc~eprior to actual con
struction. In our opinion there is a definite need for a defini
tion of "public property" with an exclusion to cover the above 
situations. 

Government Code Section 90l.2{b) 

For purposes of clarity, we believe there should either 
be a comma after the wOl'd."person" or, in the alternative, the 
word "and" be· replaced by the. word "or". 

Government Code Section 90l;2(c) 

Again. for purposes of claritr,.we believe the word "and" 
before "warning" should be ahanged to 'or". 

Gover_nOt Code Section 901.3 

We have several comments concerning the codification of 
the "trivial defect rule". We note that the provision includes 
not only the trial court but the appellate court's determination 
of what constitutes a trivial defect. Does the Commission intend 
that the appella.te court can reweigh the evidence where a trivial 
defect is involved? 

A provision similar to that contained in Revenue and 
Taxation Code Section 4986 should be added to Section 901.3, 
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making it grounds for automatic mistrial if the plaintiff's attorney 
mentions the existence of Section 901.3 aDd the defendant's un
successful use of ;I,t ,ori-ailure to utilize this provision, An 
example of·'this would be the plaintiff's attorney's final argUment 
telling the jury that the entity had a chance if they thought the 
defect was trivial to raise it under Section 901.3 and by failing 
to do so it thereby admitted that this was more than a trivial 
defect. Such prejudicial conduct should be an automatic ground 
for mistrial. 

Government Code Cection 901.4 

In the introductory clause the word "factually" sh9uld be 
inserted after the word "plaintiff" before the word "pleadings". 
We do not think that the mere recitation of the statute by the 
plaintiff should be sufficient to state cause of action·. The 
plaintiff should and muse allege the ultimate facts constituting 
the basis for liability. In addition, this thought of requiring 
factual pleading is consfstent with the present trend:l-n discov
ery. It also is necessary to make the trivial defect ~ection 
workable, since without ita plaintiff could get to the trial 
stage without ever indicating what the dangerous condition con
sisted.of by use of a mere conclusion. 

C Government Code Section 901.4(a) 

c 

We believe this subsection should be amended to read as 
follows: 

"<a) The public property of the public. entity 
was!!. the time· of the injury in a dangerous 2!:. 
defective con.rrtIOn:n-

This amendment is self-explanatory. 

Goverument Code Section 90l.4(b) 

As we indicated abo~, the term "dangerous or defective 
condition" should be used in. lieu of the term "dangerous condition". 

Government CodeSectioD 901.4(c) 

What wehave.said above in regard to Recommendation No.4 
is equally. applicable to this subsection concerning .the artificial 
distinction between· wrongful act or ombrsion to act. 
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Government Code Section 90l.4(d) 

This subsection again does not reflect the basis of our 
common law rule concerning negligence liability. As we have 
indicated in our comments on Recommendation No.2, negligence 
liability is based upon the creation of an unreasonable risk 
of injury to person or property. This section refers· to-a-
reasonable risk which is contrary to the present basis of our 
tort law4 'ftiIS subsection should be amended to read as follows: 

"(d) . The dangerous or defective condition 
created ~eaeeeaBle an unreasonable and foreseeable 
risk of injury and the public entity-Qid not take 
adequate measJ;Jres to protect, against that risk." 

Government Code Section 901.5 

Thia.section should contain the same reference to factual 
pleading as Section 90104 for the reasons stated above. 

Government Code Section 901,.5 (a) 

This subsection should refer to the public property 
in accordance with our recommendation above. Subsection <a) 
_s~ould read,as follows: 

"(a) The public property of the public entity 
was in a dangerous or defective condition at the 
time of the injury.n-

Government Code Section 90l.5(d) 

What we have said above with regard to subsection 90l.4(d) 
is equally applicable here,. The ll.tatute should refer to the 
creation of an "unreasonable and foreseeable risk of injury". 

Government Code Section 901.6 

To be consistent with the language used by the Commission 
in Sections 901.4 and 901.5 and our recommendation, the last 
clause of the introductory sentence should read "only if the 
plaintiff factually pleads and proves". 

Government Code Section 90l.6(b) 

This section should be amended to be in line with our 
suggestions concerning Recommendation 7 and Section 90l.-2(a). 
in that a reasonable inspection system is only required for 
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the intended and lawful use.of the public property. This amend
ment can be accomplished by inserting the words "the lawful and 
intended use" after the words "property was safe and the" and 
before the w.ords "use or .uses" and by striking the last clause 
beginning with the words "and for uses. that" •. No inspection 
system would be reasonable if it went beyond the. intended and 
lawful use of the property, otherwise the inspection system 
would.be as broad as all the imaginative unlawful uses that 
could be,made of public property. 

Government Code Section 901.7 

In conj unc tion with our ahove sugges t ions. this sect ion 
should be amended to read as follows: 

. "~ public entity is not liable under Section 
901.5 for injury caused by a dangerous condition of 
its !UbliC property if the public,entity factually 
plea s and proves that.the action it took to protect 
against the risk of 'injury created by the condition 

,.or its failure to take such action was Bee _
reasonable. The reasonableness of the action or in
action of the public entity' shall be determined by 
taking into consideration the time and opport4Dity 
it,had to take. action and by weighing the possi- ' 
bility and gravity of potential injury to person 
or property foreseeably exposed to !!. unreasonab'l, 
.!!!! foreseeable till. risk. of injury agdnlilt· the 
,practicability and. cost of 'protecting against the 
risk of such entity." 

Government Code Section 901.8(b} 

.' '. Delete the language "the plaintiff or hi~ decedent" 
and substitute "the person who suffered. the inj~y'~ This 
makes this subsection consistent with subsection (a). The 
term'~injury" as defined in. subsection 901. 1 (b) includes 
death. ' 

Government Code. Sections 901 .. 9, 901 •. 10, 901~1l. and 901.12 

These sections should be deleted from the proposed 
draft of Article 2 for the reasons stated in our comments con
cerning~Commis8ion's Recommendation No.8. 

Government Code. Section 901.13 
. 

This section should be amended to read as follows: 
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"A cause of action for damages against a public 
officer or employee under this article is barred 
unless a claim for such damages namin~ such public 
officer or employee has been presente to the public 
entityinthemanner and within the period pres- ' 
cribed by law as a condition to maintainin

ff 
an 

action therefor ag~inst the public entity;' 

If the claim against the agency is to also be the basis of a 
cause of action against the employee, it should certainly 
specify the name of the officer or employee sought to be 
charged with personal liabil:l.ty. 

Government Code Section 901.14 

This proposed section is redundant inasmuch as the sub
ject matter is presently covered by Code of Civil Procedure 
Section 313. 

Government Code Section 901.17 

This subsection should be deleted and considered separ
ately in thetentati~ recommendation relating to insurance 
coverage' for public entities and public officers and employees. 

After fully reviewing the recommendation of the Commission 
and the proposed statute, we feel that an undue amount of com
plicated provisions has been incorporated in the statute. These 
detailed" provisions "Will create more problems than they will 
aid in defining and limiting liability. Besides the creation of 
a multitude of issues to be tried in such caseS,t the statute 
unnecessarily compounds these issuesbyreversiI)g th~ nOrJDal 
burden of proof in such cases, The C law on this subject, when 
given in the way of instructions to the jury, would be so con
fusing that it would undoubtedly be disregarded. Additional 
and lengthy instructions will be required and in nOI)jury cases 
there will necessarily have to'be Findings of Fact and Conclusions 
of Law in each of the,many issues set ;orthin the statute. 
It is 'our belief that'a's!mple and concise statute should be 
drafted somewhat along tb,e lines of Government Code Section 1953 
pertaining to thel:l.ability of public officers and employees for 
the dangerous or defective condition of public property. In our 
letter to the Commission on January 8, 1962 we attempted to set 
forth our thoughts on such statute. 



r 
\... 

r 
',-

Calif. Law Revision Com" -15-

The insurance consultant to the. Commission pointed up 
the great problem which will be encountered in a statute such 
as that which has been tentatively proposed by the Commission. 
Mr. Sifford pointed out that a 'factor in the cost of Hability 
and in the cost of liability insurance is the cost of defense. 
A broad potential liability which is later cut down by defense 
eats up a lot· of the liability cost in defending cases. If the 
liability standards are narrower. fewer cases are brought initially, 
but a much 'higher percentage of the claimants recover. Thus, 
more of the liability cost is for the payment of claims rather 
than for the overhead of defense (Minutes of Regular 'Meeting. 
March 23-24, 1962. page 9)." 

, .... In addition to the specific comments above concerning the 
tentative recommendation and the proposed statute, we believe 
the folloWing matters should be considered by the"Commission and 
incorporated into any statute which, is drafted .pertainingto 

. this liability. 

, A. The existing rule of evidence which allowed the 
happening of the accldint to be regaraed as some evidence that 
the r.0pert, was ID a dangerous or defective conattion should 
be c anged;. X statute.· '. .' 

This matter was thoroughly researched and analyzed by 
the consultant to the Commission in his study (page 475). 

The consultant states that there is "little merit to the 
rule which also obtains in California under which evidence that 
the injury to the ple.intiff'happenecil is permitted to be regarded 
by,the . jury as some evidence,· that the public property. in question 
was de'fective".. The mecessary result, of,this wle~' if" appl:ted 
consistently,'would mean that the issue of·defect-i"leness of , public 
property would always be a jury question and the minor defect 
r\lleas provided for in the COlIDDissien IS· statute,would be '. 
abrogated. . 

The consultant concluded that it would seem equally 
appropriate to infer from the happening of the aecident that the 
plairitiff )l&S contributorially negligent or -that the injary was 
an unavoidable accident. The eOllsultant sub1i1itted that legisla
tion on this matter should additionally pr.ovide that the j~y be 
instructed that the happening of the accident is not evidence 
that the condition was dangerous or that the plaintiff was con-
tributori'ally negligent. ..' 
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B.Actual notice should be the basis oflia.bility. 

The proposed statute, as pointed out above, has attempted 
in a minor way to reduce the onerous burden now i,mposed upon a 
public agency by the constructive notice rule by engrafting on 
the constructive notice the requirement cfa reasonable inspec
tion system. This requirement of a reasonable inspection system 
would not be so difficult if it, were not for the fact that the 
inspection system provided for in the statute includes all fore
seeable and unlawful uses of public property. and the definition 
of public property includes encroachments within public property 
and public utility facilities. We concur with the consult~nt's 
recommendation that the term "actual notice" should be defined 
in any statute on the dangerous or defective condition of public 
property (page 492). The suggested wording proposed by the 
consultant appears to be workable. 

C. Subsequent precautions or repairs by .j! pllblic entity. 

In the ordinary negligence case the, case law, provides 
,both on the grounds of relevancy and public policy that,evidence 
of subsequent precautions or repairs is excluded, on the., issue of 
negligence., Their relevancy is based upon the fact tha.t in a 
negligence case the question at issue is whether the defen~ant 
exercised due care at the!!!:!!!. of the injury t,o plaintiff bi the 
light of existing knowledge or notice of the circumstances. The 
evidence is also excluded on the grounds of public policy because 
when ,aJ:l accident occurs new knowledge is gained of pessible risks 
and ,the defendant may. to avoid future harm, make repairs. improve
ments, or practice addit1.onal safety measures. The courts have 
concluded that the admission of such evidence would discourage 
persons from engaging in ,highly beneficial activity of safety. 
The same rule of evidence should be applied to cases based upon 
the dangerous or defective conditi(1D of public property, since 
the same rules of relevancy and public policy are ,equally applic
able.' Since the proposed statute is the exclusive basis for 
liab'ility, this proposed rule of evidence should necessarily 
be codified as a part thereof. 

D. The burden of proof of lack of contributory negligence 
should be placed upon the plaintiff except in wrongfUl death cases. 

The con~ant to the Commission devoted nine pages of his 
study (pages 493-503) taa discussion and analysis of this subject. 
Because of the magnitude and special nature of the administrative 
and management problems facing public entities where dangerous ·or 
defective conditions of public property are concerned, there is 
justification for a shifting of the burden of proof on this issue 
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to the plaintiff. He pointed out that New York, for example, 
which possibly has the most expansive waiver of governmental 
immunity of any state in the Union, requires the plaintiff to 
plead and prove freedom of contributory negligence as a part 
of the proof necessary to sustain a recovery. except in wrongful 
death cases where a statutory provision alters the rule. We 
believe that if California is to have a workable statute on the 
liability for dangerous or defective condition of public property 
similar, to that of New York, it should also adopt this part of 
the New York rule. The consultant's recommendation was summarized 
on page 503 as follows: 

"It is suggested that the Public Liability Act 
be amende'd to impose the burden of proof of lack of 
contributory negligence upon the plaintiff in all 
cases thereunder except those for wrongf~l death. 

-The presently existing rule placing the burden on the 
defendant should be retained in death cases." 

The Legislature has adopted this as'part of the statutory 
law goverping cases based upon the dangerous or defective condition 
of public property that are brought against public officers and 
elliployees~ Government Code Section 1953(3)" provides that the 
plaintiff must plead al1d prove that "the damage or inJury was 
sustail1ed while such 'public property was being carefully used, 
and' due care was being exercised to avoid the damage due to 
such condition." 

we believe the examples included in our letter of January 8, 
1962 . (pjiges 5 and 6) justify our suggestion and the consultant's 
recOmmendation in this matter. 

" ' One of the most important problems that, ~ust be resolved 
by this Commission concerrt1t the effect oftha- ruling in the'Lipman 
case;- This case held thac-. public .agency may be lLilble.in c::ertain 
cases for the discretionary' aces of' its officers, even though the 
officer himself is not liable,' The consultant in his study, 
on page 318. indicates that the "discretionary immUIfity of public 
personnel 1s directly and immediately relevant to the basic issue 
of. governmental,immunityn. 

, , _ The Commission in its consideration of this subject has 
classified it as "a major policy decision exception". The minutes 
of the meeting of February 16 and 17.1962, on page 11, reflect 
the commission's consideration of this subject and indicate its 
intent' to consider this, matter at a later time. We believe this 
matter must be considered as a part of the scope of this liability. 
There are many instances where official discretion is exercised 
and the existing case law has indicated no duty exists which gives 

--; 
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rise to 'a cause of action for a dangerous condition of public 
property,such as the determination to install traffic signals 
or stop signs. Very recently the case of ~ v. City of ~ 
Angeles, 203 A.C.A. 199, held, at page 202: 

"Failure to provide a public street, fire 
apparatus, traffic signals, a traffic stop sign, 
or other public convenience. or necessity, gives 
no rise to a cause of action •••• " 

The holding of this case must necessarily be included as 
a part of the Comnission's proposed statute. 

We agree with the recommendation of the office of the 
County Counsel of Los Angeles. In their letter to the Commission 
dated January '15, 1962, they have recommended that public agencies 
not be liable for the discretionary acts of their officers and 
employees. and have drafted a statute to that effect. 

The Federal Tort Claims Act in 28 U.S.C.A., Section 2680(a), 
provides for an exception to liability for discretionary acts. 
While Congress desired to waive the Government's immunity from 
actions for. injuries to persons and properties occasioned by the 

~- tortious conduct of its officers and employees, it was not 
l. contemplated that the Government should be subject to liability 

arising from all acts of a governmental nature. This exclusion 
from liability.under the Federal .Tort Claims Act has been.Judici
ally cpnstruedand is now a 'part'of the tort claims acts ia the 
state&of'Alaska and Hawaii. We believe· that· California should 
provIde . a:' SfmUarexception in any waiver of sovereign immunity. 
Senate Bfll 65l,introduced at the 1961 Session <?fj:he Legislature, 
provided an immunity. for discretionary acts in section 663 •. 

c 

We wish to thank the Commission for this opportunity to 
comment on its work and to participate in its deliberations. 

Yours .very truly, 

PLr f-~ R.u.l 
ROBERT E. REED 
Chief of Divis ion 

I 
I 

/ 
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Memo 46 (1962) EXHIBIT V 

LEAGUE OF CALIFORNIA CITIES 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Berkeley 5, California 
August 2, 1962 

Attention: John H. De~!oully, Executive Secretary 

Gentlemen: 

This is in response to your request for comments and recommendations 
of the League and its Committee on Governmental Immunity directed 
toward the CommisSion's tentative recommendations relating to 

Liability for Dangerous Conditions of Public Property 

With respect to this subject, this letter should be considered 
as supplementary to the letter directed to the Commission on behalf of 
the League Committee by Chairman Robert C. Cockins on May 21, 1962. 
This letter, too, must be considered as an expression of the conclusions 
and recommendations of the undersigned based on discussions of the 
subject with city officials and not as a final expression of League policy. 

In general, we would suggest certain principles for the guidance 
of the Commission in defining the liability of public agencies for 
dangerous conditions of public property as follows: 

1. The State and all public agencies should be treated identically 
with respect to liability for the same type of property. 

2. Public agencies should be subject to no greater liability than 
that of private persons owning or occupying the same type of property. 

3. Public agencies should be liable for dangerous conditions only 
with respect to property which is authorized for public use by the 
owning public agency and only when the damages result from a use by the 
member of the public agency for the purpose for which the property was 
authorized to be used by the owning public agency. 

-1-



4. The validity and scope of public activities and property 
holdings and the fact that public agencies are, in many cases, under 
a legal duty to engage in activities which are not and have never 
been engaged in by private individuals or organizations requires that 
a lesser standard of care or complete immunity be the standard of 
liability imposed on public agencies with respect to such properties 
and activities. 

With regard to the proposed Section 901.1, if the liability of 
public entities and public officers and employees for injuries caused 
by public property is to be limited to the conditions specified in the 
proposed Chapter 4, it is believed that Section 901.1 should expressly 
so state and should not start out by stating that "except as otherwise 
provided by statute" liability shall be exclusively governed by the 
Article. On this assumption, proposed Section 901.1 should simply 
state that public entities and public officers and employees shall 
not be liable for injuries or damages arising out of the dangerous 
condition of public property except under the conditions set forth 
in Chapter 4. 

With regard to the liability of public officers and employees, 
it is assumed that the proposed Section 901.10 is intended to cover 
negligence for maintenance only, whereas Section 901.9 is intended 
to include negligence in construction or design. It would appear 
deSirable to limit the liability for negligence of public officers 
and employees to maintenance. Imposing liability for design WOuld, 
in our opinion, result in an almost complete inability to pinpoint 
individual responsibilities. For example, a dangerously abrupt 
curve in a city street may go all the way back in its origin to an 
action taken by the City Council in acquiring the right-of-way many 
years prior to an accident. 

The decisions imposing liability on officers for the dangerous 
conditions of highways have in California been almost exclusively in 
respect to maintenance as distinguished from design. This common 
law liability was recognized in California and resulted in the 1917 
Act being construed as limiting such liability (see Shannon v. 
Fleishhacker, 116 Cal. App. 285, at page 263, and Ham v. County of 
Los Angeles, 46 Cal. App. 148, at page 161). " 

The entire matter of liability for design can result in somewhat 
ridiculous situations. The idea of submitting to a jury the question 
of the competence of an architect or engineer in designing public 
property or improvements appears to place upon juries a 'function which 
is historically and factually beyond their role and practical ability. 

* * 
We are appreciative of the opportunity to comment on the tenta

tive recomrr~ndations of the Corr~ission. The League Committee on 
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Governmental Immunity will meet at this office on August 10, and it 
is hoped that additional detailed recommendations on the foregoing 
and other tentative recommendations of the Commission will be 
developed in that meeting. 

LK:1s 

Sincerely, 

S/WIIS KELLER 
Lewis Keller 
Associate Counsel 
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Memo 46(1962} EXHIBIT VII 

Examples of Reasonable Inspection System Problems 

To evaluate the respective standards under Section 90l.6(b) of the 

~entative recommendation and under subdivisions (b) and (c) of Section 901.6 

as reccrrmended by the staff, consider the following cases: 

1. ~tate University (S.U.) owns, in addition to its campus grounds, 

a large tract of undeveloped land. This land is used by horseback riders, 

picnickers, kite fliers and lovers. Although the land is fenced, S.U. 

makes no effort to keep these people off of its land. P, a horseback 

rider, is riding rapidly along a path worn by previous horses when the 

horse rounds a turn and smashes P into a tree limb that fell across 

the path at head level during a recent storm which felled a number of 

trees. P sues for his injuries. P introduces evidence showing that S.U. 

is constructing a linear accelerator upon its undeveloped land, that 

consequently personnel of the university pass in the vicinity of the horse 

path on which the injury occured, that it would not ce an unreasonable 

expenditure of either time or money for such personnel to travel along 

the horse path from time to time to look for such hazards and for S.U. 

to warn users of such hazards. 

Under these facts, present s'Jbdivision (b) "ould permit S.U. to be 

held liable, for S.U. is charged with notice of ~b~t a reasonable inspec

tion would have revealed. Substitute subdivisions (b) and (e) (staff 

recorrmendation) would require a holding of no liability because S.U. had no 

actual notice and no duty to inspect, and he~ce no duty arose to protect 

persons against the condition. If S.U. were Stanford University in~tead 

of a ];ublic school, there uould be no liabilit:r, for private occupiers 

don-'t ;-.c.ve an oblication to inspect unless they have invited peo];le into 

the area or have created extra-hazardous artificial conditions. ~!oreover, 
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even if Stan£ord had actual knowledge of the condition there would be 

no liability, for a private occupier's duty to licensees is only to 

refrain from wanton and wilful injury. Palmquist v. Nercer, 43 Cal.2d 

92 (1954). 

(One may surmise that after the first case of liability, S.U. 

would diligently seek to exclude all intruders from its property.) 

2. County Road Commissioner A inspects a county maintained bridge 

to see if the creek flowing underneath has caused an undue amount of erosion. 

linile inspecting the bridge, he notices a pathway alongside the stream. 

Although the path is somewhat hazardous, the risks involved in traversing 

it are apparent to anyone using it. Several months later, P, a fisherman, 

is seriously injured when a portion of the path gives way, the stream 

having undermined the path in a way not apparent to the users of the path. 

P sues the county because the injury occured upon land mroed by the county. 

P introduces evidence to show that county road personnel have done repair 

work on the road in the vicinity and have also performed maintenance 

work on the bridge since the defect was created, that consequently it 

would have involved no great expenditure of time or money on the part 

the county to have had a person inspect the path for hidden defects such 

as that which caused the injury, that since the path was known to A the 

use of the path in the manner P was using i"t ,then injured ,ras reasonably 

foreseeable, and that a reasonable inspection would have revealed the 

defect. 

Present subdivision CD) \Tould perll~it the cour.ty -:'0 be held 

liable. Substi tute subdivisions (b) and (c) ,wtUQ require "-

holding of no liability, for the path was not created or maintained by 

the county for any use and, hence, there would be no duty to inspect it. 

~2-



If, instead of a county, the defendant was P,G. & E who discovered the 

path on its property near a bridge maintained for its dam personnel, there 

would be no liabili cy, for private occupiers of land Oi{e a duty of inspec

tion only to invitees and only for the "area of invitation"--except for 

certain artificial conditio:Js involving great da.'1ger. 

3. The State r::aintainS an agricultural. experiment station. The 

station is operated generally as a farm, The station manager is aware 

that one (:orner of a fielc:. is used as a short cut by persons in the 

neighborhood. Fassel's··by occaSionally thrall broken bottleD and other 

trash on the field; however, the qua.'1t i ty involved has never been so 

large as to interfere with the agricultural machi:Jery or farm operations 

and no efforts have ever been made to remove the sr:all amounts involved. 

Two weeks after the field is plo,,'ed, P cuts his foot on a broken bottle 

concealed by some loose dirt thrown over the bottle by the plow. P sues 

the State and shows that the persons using the field for a short cut 

generally crossed the corner of the ,'ield that he was crossing when 

his foot was cut, that the presence of broken g).ass created a reasonably 

foreseeable risk to persons crossing the field, that the State could have 

had one of its persoD..'1el perio:1ically ins];ecc the area where people crossed, 

that a ;~ere visual inspection conduct.ed at intervals of a week woul':' _ 

the State no nore than five n:i!lutes pe~ >leek, that such a visual inspection 

would have revealed -.,he bottle that cal:sed p: S ir,jury before it becane 

concealed by the plowi;}g, and that the removal of the few bottles and 

cans invclved could have been accompJ_ishe:i "i thout adccitional cost if 

the persons inspecting the property picked up the bottles a.'1d cans that 

were found. 
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Under existing subdivision (b), the State could be held liable 

because an unreasonable effort on the part of the State would not be 

required to inspect the corner of the field and to keep it in a reasonably 

safe condition for short-cutters. Under recommended subdivision (b), 

the State would not be liable, for it had no actual notice and was 

not required to inspect the area to see that it -..ras safe for tolerated 

trespassers. Its inspection duty under recom:nendcd subdivision (b) 

would be to see that the field is safe for agriculcGIal purposes. Under 

recommended subdivision (c), the State would not ·oe liable because 

the condition is not a structure or excavation. 

If the farm were operated by California Packing Corporation, there 

would be no liability, for there would be no duty to inspect in order to 

make the property safe for trespassers. 

4. The San Pablo Utility District (SPL~) maintains a network 

of high tension \fires running half the 1ddth of the State to bring power 

to its consumers. It: the mountains, snm has acquired fee simple title 

to a considerable amcunt of property surro"unding its dam and power 

generating facilities. Upon the SPUD pro!,erty at a considerable distance 

from the dam, deer h"mters, campers, fisLermen, etc., have worn a path

way underneath the power lines. The path leads to a~d through a wire 

fence in a state of disrepair that was located o~ SPUD's property when 

the property \fas acquireu. SPUD ceases to use one o~ its transmission 

lines, but dces ~ot remove it because it ~~ticipates placing it in service 

-4-



again when power demands increase. 1;0 the course cf time, wind and 

starn; ca-J.se the abandoned line to deteriorace and to break and hfu'1g 

to the ground in several places. The breaks are not noticed because 

pcwer transmission is Eot interrupted. T} a bJnter, is elec.trocut.ed 

when he touches the Hires of 'the fence. Subsequer:t investigation reveals 

that a stone. the previous night had blmm the abandoned line i;oto contact 

death, ShOi';S that the T.-lire had deterioratEd so th~~t it vas in such a 

ccndi tion that the likeliCtocd of its breClking ·,-TQ;.;ld have bee:! apparent 

to anyone locking s.t it) that cec8.use 0: its proximit;J" to live y;rires 

an extreme h[,~zG.rd Tdas thus created to'i,,-ard an;:.,-or.:.8 using the path, and that 

pericdic ins}Jectious T,.,ro'.lld ~-lave revealed the ccndit::'on to SPtJD E....lld would 

have permitted SPUD to ei the:: repair the T • .rire cr to pos-'~ ~j-arnings to the 

users of the path. SPUD defends on the ground that T was a trespasser 

to whom no duty '..,ras a-lied to inspect or rr.ake the prcperty safe J tb..at it 

conducted reaso~able ins:gections of its live ,.,ires ~;/h:'ch 1'.~ere 8..11 in 

geed condition, and that it did Lot inspect ',[ires not in service unless 

ani until they "ere to be placed in service. 

U:1.de~ cxisti:.'13 ::a,.cdi·vT :1..!::)i:":::1 (l,)~ SPUD 2culd bc :-leld liable if the 

trier of' fact fov.!li that the risk Gf injury lla3 not 'iisproportionately 

slight when compared 1.li ~L the cost cf inspecti cr: and repair ~ U::1de:::.~ 
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that it was reasonably foreseeable would be very likely to kill users 

of the pathway if allowed to deteriorate, and, therefore, SHm would have 

the d.uty to inspect to see whether such d.etericration had talcen place ~ 

Under the sar:ce circwnst,mces, P. G. & E. r s liabili -:oy, if any, ,roul:l apIear 

to depend upon ',rhether a P. U. C. safety order or any other stat'.ltory 

duty had bee,., violated. .Existing cases have clearlr held that the duty 

of inspection of private er.,tities iL regard to ~8cwer lines ru.ns to 

licensees; but -:-.he cases have indicated that there is no duty to inspect 

for trespassers. An alte:.."native basis for -cte holdi:.:.lg i!l Larlgazo v. San 

Joaquir~ Light &. :p"rr~ Co~) 32 C8.1. App~2d 673 (1939) is that tIle defendant 

is liable for violatiOl: of statutory duties even to tr-cspassers. Eo~~re'.rer, 

the cmlrt 2-1sc held in that case that ~he pla:"ntiff ~~ras cot a trespasser 

as to the defendant 'ttlho Tdas rr.erely an 8asement hcld.erj hence, its au-tr...crit~y· 

may be quest icned. 

5. P is injured 'by a defective deo:::" 1~~hile using the city ~1all as 

a short cut from one street to another. Under both exist ing subc''-l_visicn 

able inspection vould have revealed the defcc;:;. Both proposals WOlLQ ClerC 

impose liability where co=on lall would deny liability, for there is no 

duty of a private occupier to licensees save to refrain fron active 

negligence or wanton or llilful injury. 

6. Ice plant grows cmto "the sicle~ralk of tne City of 1c.'2pl2.rrtiL..Ill. 

P is injured Tfr:hen he trips over the ice plant. Ur..der 'both proposals J the 

city '\-'Quld be liatle if a reascnable ins~ection syster:::. to :-;:ec3? the 

sidewaJ.ks safe f'or users thereof l.{culd have- revealed. tl:e hazard, 

7. H is killed by &. fall fron a cliff o7crlookinC the oceCl...-Yl. iJ"he 
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cliff is mmed ·cy the S-;;at·e but is Ect mLintai:led fer any -,rclI'poce. 

A ranger station is near"8y T~rhiJ::h is ::Ed::::tair:.ed f;::,.,::::, a fire lcoko"J.t. Those 

:;::aintaining ti:e ranger station are unaT .. .rare of' any hazs..rd ~n connection 

v,,rith the 2liff that is not obvi0t~s to J..Y1}"cne. 

The Ts.,ngers al"'E: aT~1are tn8.t tLe ,::li::=-f is f'requen't.ly cl~J.::ed or: by 

picnickers. In fact; the ~lif:L j,s '':::Cl~lpc:;ed of a t.ype cf reck that is 

quite c:'.~t:.:J.bly. UnkncT,n: to the rsngers or to 1I) Hind a:Gd Gto~'ln. had so 

LU.l.dermi~ed a :pO;:,t::O~1 of the elii'f tha~ an apI-'s'rently Loli,d iedg2 OL which 

n '\o.~as sta:Gdir:g c;ave ;Jay. shU-vIS t r.l.tl t the 

rangere lre:::-'t,3 l,.lell avare t::'1at re-,~::;:le cl-:u;-j:::ed 0:'1 the cliff, tl:at reasonable 

insl'ectior..G condu.cted. s.t no 9.dC,itioDe.l cost ~~ould navf; revealed the 

the haz,:J..rdo"J.s c:ondi tier.:. 0:-- Lhe: lo:;dC>:::: t~,l::':" t crt:..:nblcd 8..lray, a :3 it,"D. warning 

of the hazard ~""ol;ld have: beer~ sufficient to preVE:Lt II r G G.ea-:h,. aI:!d that 

the Sts.tc orred 2. d1.ltjr to see that the ·~liff ~.·ras safe fey c.i..imoint3: since 

it ~~i'as ::--easo:Gably foreseeac'lE: that peGy;le 1,\Tould use j.t fer -'.:;ho..t p'J.rpose. 

Under existinc sF:~divicion (:.;), the S-~~te (!ould be ~'1eld liable. 

~' 'I ,'l".~':~":: '~I·'· (>,':" ."~l,:l C,·.) .. "7':llr~ ~'l· .' ... i:"'-.:' ':'.(~.' ..• ·!':,'.'.l'nr' .. :::, s~.r',',:~t1..,L·e or rCCOr.I:',ie::h..J.e::::. S"J. Ju..J., ... .l....J.LU ,.i~ - < ,~~ - '-, - '- ~ ,- ~ ~.. -, .-' ~ ~ ..... -

~,s safE' 

8. S=e facts as 7, exceFt thac the rangers in the cocrse of their 



duties happen to discover the extremely hazardous condit~on of the cliff. 

Under either proposal it is likely that there would be .liability if no 

action were taken to warn those exposed to the risk of the nature of 

the hazard to be encountered. A private person "oQ'_d still be immune 

from liability, for he has no duty to warr- licensees or trespassers of 

natural conditions _, His duty to SlCC'1 use~s of his property is to refrai:1 

from active negligence or uanton or utIi'ul injurJ. 

112.V2 tr.:.e same ph::'losc.:phic1l1 bG.:~i8 e~s tIle ~OltElU2.1 J..;..~,.;- :L ,e. -' the: 

risk of injury from dangerous conditio::1S of tbe }JTopertJ is sometirres 

placed on the lando-mer a::td sometimes placed on the user, This allocation 

of risk generally seems to be based upon the reasor-able expectations 

and the implied representatLOns of the parties _ If a ferson invites 

people to use his property or maintains ~roperty for their use, the 

users may reasonably Expect that he v:LlJ act r2a.sonably to d..iscover 

hazards and m~~e the property aafe fer such use. On the other hand, 

if no such invitat~on or maintenance is involved, the risk is assigned 

~l2.Zal~(:_ is i:::rvol ved. '1'1::.::- :):Cc;.SCL.t te::1tat i ve :C2CO::-__ l!~:(-'!::'1cl2:~ ion fote:rt ially assit;..'1f 

all risk to the land mmer "nless the cost of iiscovering the hazards 

becomes unreasor::abl;y great" ",he staff believes that thE magnitude of 

the potential risl, thus assigne:l to the public prol'e;.·ty owner will in 

many cases force jt to act diligently to keel' people off its property 

in order to avoid liabEi ty. This will merely result in the withdrawal 

of large ar9as of l'ublic land from permitted use. The staff believes 

this result is undesirable. 
~ 
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Memo 46(1962) EXHIBIT VIII 

Bridle Trails 

(3) Sections 54000 to 54005 of the Government Code provide: 

54000. Upon application to the Department of Public Works, 
a flood control district, county, or city, and subject to any 
conditions imposed by it, permission may be granted to any person, 
or riding club to enter, traverse, and use for horseback riding, 
any trail, right of way, easement, river, flood control channel, 
or wash, owned or controlled by the State, a City, or county. 

54001. A fee shall not be charged for the use of such 
bridle paths. 

54002. The State, city, or county, is not liable for 
damages caused by accidents on the bridle trails. 

54003. An equestrain group may be granted the right to 
erect and maintain suitable trail markers for the convenience 
and guidance of horseback riders but a structure shall not be 
erected on state-owned property without the approval of the 
Division of State Lands. 

54004. It is unlawful for any person to remove, deface, 
or destroy the markers, or to erect fences, barbed wire, or 
other obstructions on the bridle trails. 

The consultant notes that Section 54002 fails to list flood control 

districts although Section 54000 authorizes flood control districts to 

permit use of their property for horseback riding. He recommends that flood 

control districts be listed in Section 54002. See research study, pages 

219-221. 
The consultant also notes that Section 54002 confers what he 

believes is too broad an immunity. He recommends in substance that the 

immunity be li.m1ted to "death or injury to horseback riders resulting 

from dangerous conditions of the bridle trails." 

If the consultant T 5 recommendations are adopted, the section might 

be revised to read: 
54002. The State, flood control district, city (y] or 

county (y] is not liable for tiamageB-ea~Be~-&y-aee~~eR~s-8Bl 
death or injury to horseback riders or their horses resultin& 
from dangerous conditions of the bridle trails. 
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TENTATIVE RECOlolMENDATION 

of' the 

CALIFORNIA LAW REVISION COMMISSION 

relating to 

Liability f'or Dangerous Conditions of' Public Property 

Background 

Prior to the 1961 decision in Muskopf' v. CorDing Hospital District,l 

a public entity was not liable f'or an injury resulting from a dangerous 

condition of' public property owned or occupied for a "governmental" 

purpose, as distinguished from "proprietary" purpose, unless some 

statutory waiver of its sovereign or governmental immunity was appli-

cable. The principal statutory waiver was found in the Public 

Liability Act of 1923, now Section 53050 et seq. of the Government 

Code. 2 This Act waived :lJIImunity from liability for dangerous conditions 

only for cities, counties and school districts. There is no other 

general statute waiving governmental immunity from liabilities arising 

out of dangerous conditions of public property. 

1. 55 Cal.2d 211 (1961). 

2. The section of the Public Liability Act that states the conditions 
of liability for dangerous conditions is Government Code Section 
53051. It provides: 

A local agency [defined in Section 53050 as a City, county 
or school district] is liable for injuries to persons and 
property resulting from the dangerous or defective condition 
of public property if the legislative body, board, or person 
authorized to remedy the condition: 

(a) Had knowledge or notice of the defective or dangerous 
condition. 

(b) For a reasonable time after acquiring knowledge or 
receiving notice, failed to remedy the condition or to take 
action reasonably necessary to protect the public against 
the condition. 
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Prior to the Muskopf decision, however, all public entities were 

c liable for injuries arising out of "proprietary" activities. This 

liability was based upon common law principles of liability applicable 

to private individuals. Thus, all public entities were liable for 

injuries caused by dangerous conditions of property owned or occupied 

for a proprietary purpose to the same extent that private owners and 

occupiers of land are liable to trespassers, licensees and invitees 

for injuries caused by dangerous conditions. In the case of cities, 

counties and school districts, liability for injuries caused by 

dangerous conditions of property owned or occupied for a proprietary 

purpose could be based either on the Public Liability Act or on common 

law principles of liability of owners and occupiers of land. 

There are significant differences in the standard 

of liability under the Public Liability ilct and the 

common law standard of liability for owners and occupiers of land. 

There are also striking similarities. Under the Public Liability Act, 

as well as under common law principles, liability for dangerous 

conditions of property may exist only if the owner or occupier of the 

property has created or otherwise knows of the condition. Knowledge 

of the condition under either the Public Liability Act or common law 

principles may be actual or constructive. However, under the Public 

Liability Act, a public entity may be held liable only if the knowledge 

is that of the governing body or of an officer authorized to remedy the 

condition. Under common law prinCiples, the knowledge of employees 

will be imputed to the landowner if such knowledge relates to a matter 

within the scope of the employee's ereployment. 
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As a general rule liallUity of a private landowner to a trespasser 

or licensee for a condition of the property must be based upon wanton 

or wilful injury and not merely upon negligent failure to discover or 

correct dangerous conditions. Hence, a private landowner is under no 

general duty t9 inspect his land to discover conditicns that ere apt to 

.expose licensees and trespassers to danger. A private landowner may 

be held liable to licensees--and possibly to trespassers-- for failure 

to discover and repair dangerous conditions in instrumentalities such 

as electric power lines ,Ihere extremely hazardcus conditions may arise 

if inspections and repairs are not rrade with due diligence. 

On the other PdL~d, the Public Liability Act draws no distinctions 

between invitees, licensees and trespassers. Thus, a public entity 

may be held liable under that Act for injuries to trespassers and 

licensees caused by conditions of property even though ccmmon law 

principles would not impose liability under the same circumstances. 

Effect of the Muskopf Decision 

In the Muskopf case, the effect of which has been postponed 

until 1963 by the enactment of Chapter 1404 of the Statutes of 1961, 

the Supreme Ccurt held that the doctrine of sovereign icnunity will 

no longer be a defense for public entities. Under this decision, 

public entities other than cities, counties and school districts will 

probably be liable under common law prinCiples for injuries caused by 

dangerous conditions of public property -- whether such property is 

owned or occupied in a governmental or proprietary capacity -- to the 

sane extent that private landowners are liable. Just what effect the 
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Muskopf decisio!.1 wi'::"'l have "'J.:2on the liabil:..ties of cities, counties and 

school districts for dangerous conditions of property is not certain. 

Recent decisions of the District Courts of Appeal have indicated that 

the l-luskopf decision will have no effect at all -- that these entities 

will be liable for dangerous conditions of property owned or occupied 

in a governmental capacity only under the conditions specified in the 

~~blic Liability Act and will be liable for dangerous conditions of 

property owned or occupied in a proprietary capacity under both the 

Public Liability Act and common law principles. These decisions 

reflect the view that the Muskopf decision did not purport to alter 

the standards of liability declared in the Public Liability Act 

as interpreted by the court decisions, despite the fact that those 

standards incorporated the distinction between governmental and proprietary 

functions. In view of the unqualified renunciation of that distinction 

in Muskopf, however, it is possible that the Supreme Court may hold that 

common law principles furnish an alternative basis for the liability of 

cities, counties and school districts for dangerous conditions of property 

owned or occupied in a governmental capacity. 

So far as counties, cities and certain other public entities are 

concerned, the Muskopf decision probably will not broaden their liability 

for dangerous street and sidewalk conditions. Streets and Highways 

Code Section 5640 grants these entities a statutory immunity from 

liability for street and highway defects except to the extent "that the 

Public Liability Act imposes liability. Although the Muskopf decision 

may have wiped out the common law illimllnity of governmental entities, 

it is likely that it did not affect this statutory immunity. 
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Recommeadation 

The Law Revision Commission has concluded that the pre-Muskopf law 

relating to the liability of governmental entities for dangerous conditions 

of public property used for governmental purposes does not adequately 

protect persons injured by such conditions, nor does it adequately 

protect public entities against unwarranted tort liability. Many 

governmental entities are not liable at all for injuries caused by 

their negligence in maintaining such property. In the cases where 

the Public Liability Act is applicable, the liability that has been 

placed upon public entities has been broader than is warranted by 

a proper balancing of public and private interests, for the Act does 

not have any standard defining the duty of an entity to make inspections 

to discover defects in its property. As a result, public entities 

have been held liable at times for dangerous conditions which a 

reasonable inspection system would not have revealed. 

Moreover, the pre-Muskopf law is unduly and unnecessarily complex. 

If no changes are ttade in the existing statutes, it seems unlikely that 

the situation will be greatly improved when the Muskopf decision becomes 

effective. There is, for example, no reason for having one law applicable 

to dangerous conditions of publicly owned swimming pools (held to be a 

governmental activity) and another law applicable to dangerous conditions 

of publicly owned golf courses (held to be a proprietary activity), for 

applying one standard of liability to cities, counties and school 

districts and another to all other governmental entities, or for 

having one law applicable to municipal st~eets and sidewalks and 

another law applicable to all other governmental property. 
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Repeal of the existing statutes relating to dangerous conditions 

of public property would achieve uniformity in the law and would avoid 

such inconsistencies as are outlined in the preceding paragraph. Repeal 

of these statutes, however, is not recommended, for in many respects the 

Public Liability Act is greatly superior to the common law as it relates 

to the liabilities of owners and occupiers of land. The Public Liability 

Act does not draw any distinctions between invitees, licensees and 

trespassers. Liability may be established simply by showing a breach of 

duty to keep property in a safe condition and that foreseeable injuries 

resulted from this breach of duty. The Commission has concluded, therefore, 

that the general principles of the Public Liability Act should be retained. 

That statute should be revised, however, to eliminate certain defects 

and to make it the exclusive basis for the liability of all governmental 

entities for ell dangerous conditions of public property, whether 

owned or occupied in a goverpJnental or proprietary capacity. 

Accordingly, the Commission recommends the enactment of new 

legislation that would retain the desirable principles of the Public 

Liability Act with the following principal mod1f.ications: 

1. "Dangerous condition" should be defined as a condition of 

property that exposes persons or property to a substantial risk of 

injury or damage when the property is used in a manner in which it is 

reasonably foreseeable that the property will be used. The condition 

of the property involved should create a "substantial risk" of injury 

for an undue burden would be placed upon public entities if they were 
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responsible for the repair of all conditions creating any possibility 

of injury, however remote that possibility might be. The" dangerous 

condition" of the property should be defined in terms of the manner 

in which it is foreseeable that the property will be used in recognition 

that any property can be dangerous if used in a sufficiently abnormal 

manner. Governmental entities should only be re~uired to guard against 

the potentialities of injury that arise from reasonably foreseeable 

uses of their property. 

2. The "trivial defect" rule developed by the courts in sidewalk 

cases arising under the Public L1abili-::y Act to prevent juries from 

imposing unwarranted liability on public entities should be extended 

to all cases arising under the Act. Under this rule, the courts will 

not permit a governmental entity to be held liable for injuries caused 

by property defects unless the court (as distinguished from the trier 

of fact) is satisfied that a reasonable person could conclude that the 

defect involved actually created a substantial risk of injury. 

3. The dangerous conditions statute should provide specifically 

that governmental entities are liable for dangerous conditions of 

property created by the negligent or wrongful act of an employee acting 

within the scope of his employment even if no showing is made that the 

entity had any other notice of the existence of the condition or an 

opportunity to take precautions. The courts have construed the existing 

public Liability Act to hold public entities 'liable for negligently created 

defects. 

Just as private landowners may be held liable for deliberately 

creating traps calculated to injure persons coming upon their land, 
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public entities should be liable under the terms of the dangerous 

conditions statute if a public employee commits similar acts within 

the scope of his employment. 

4. Where the dangerous condition has not been created by the 

negligent or wrongful act of an officer or employee of the entity, 

the entity should be liable only if it acts unreasonably in failing 

after notice to repair the condition or otherwise to protect persons 

against the risk of injury. This is an existing basis for the liability 

of public landowners under the Public Liability Act and for the liability 

of private landowners as well, howeve~ private landowners are generally 

not liable to licensees or trespassers upon this basis. The Public 

Liability Act, like the proposed statute, does not distinguish between 

invitees, licensees and trespassers in determining liability after the 

duty to discover and remedy defects has been breached. These distinctions 

were developed to limit the private landowner's duty to maintain his 

property in a safe condition. The Commission believes, though, that 

if this duty is to be limited for public entities, the limitation should 

be expressed directly rather than by adopting a rule that denies recovery 

to persons foreseeably injured as a result of the breach of a conceded 

duty. 

5. The requirement that the dangerous condition of public property 

be known to the governing board or a person autLorized to remedy the 

defect should be repealed. The ordinary rules for imputing the 

knowledge of an employee to an employer should be applicable to public 

eutities just as they are applicable to private owners and occupiers 

of land. Under these rules, the knowledge of an employee concerning 

a dangerous condition is imputed to the employer if under all 

the circumstances it would have been unreasonable for the employee 
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no-:; to have informed the employer thereof. The knowledge of employees 

will not be imputed to the entity in other circumstances. These 

rules are sensible and workable. For example, a public entity should 

not be absolved from liability for failure to repair a dangerous 

condition after a telephone complaint to the proper office on the 

ground that the telephone recept~onist was not a "person authorized 

to remedy the condition." 

6. A public entity should be charged with notice of a dangerous 

condition of its property if it has actual knowledge of the condition 

and should have realized its dangerous character or if the condition 

and its dangerous nature would have been revealed by a reasonable 

inspection system. The ~~blic Liability Act provides that entities 

are liable if they fail to remedy dangerous conditions after "notice" 

without specifying how such notice may be acquired. As a result 

entities have at times been held liable for defects that could not have 

been discovered even through reasonable inspections. Such a "notice" 

standard imposes too great a burden upon public entities, for it 

virtually requires them to be insurers of the safety of their property. 

The proposed legislation ma.1tes clear that public entities are not 

chargeable with notice unless they have acted unreasonably in failing 

to inspect their property. 

7. A public entity should be able to absolve itself of liability 

for a dangerous condition of public property--other than those 

conditions it negligently or wrongfully created--by showing that the 

entlty did all that it reasonably could have been expocted to do under 

the circumstances to remedy the condition or to warn or protect persons 

against it. A public entity should not be an insurer of the safety 
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of its property. When its action or failure to take action is all that 

reasonably could have been expected of it under the circumstances, there 

should be no liability. 

8. The standards for personal liability of public officers and 

employees for negligently or wrongfully creating or failing to remedy 

dangerous conditions, now contained in Government Code Section 1953, 

should be revised so that they are not inconsistent with the liability 

standards contained in the sections relating to public entities. In 

addition to the matters that must be shown to establish entity liabi~ity, 

a person seeking to hold an officer or employee personally liable for 

failing to remedy a dangerous condition should be required to show that 

the particular officer or employee knew or should have known of the 

condition and that he had the means available and the authority and 

responsibility to take action to remedy the condition or to warn or to 

provide safeguards but failed to do so. This further showing is necessary 

to show personal culpability on t4e part of the officer or employee. The 

officer or employee should be able to show by way of defense that he did 

not act unreasonably in failing to remedy the condition or protect against 

the risk of injury created by it. 

9. The legislation dealing with liability for dangerous conditions 

of property should be removed from the divisions of the Government Code 

where it is now located, for it is now located in divisions concerned 

only with the liability of local agencies or of public officers and 

employees. The legislation should be placed in Division 3.5 of the 

Government Code, which relates to claims against all governmental entities 

as well as claims against public officers and employees. 
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In the present article on the liability of local agencies for 

dangerous conditions, there are a number of related provisions dealing 

with the filing and conpromise of claims, the defense of actions, and 

insurance. The substance of these provisions will be the subject of 

later recommendations by the Commission. For the present, these provisions 

should be moved into Division 3.5 of the Government Code without substantive 

change so that all of the statutory law relating to dangerous conditions 

of public property will be found in one place. 
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The Commission's recommendation would be effectuated by the 

c enactment of the following measure: 

An act to add Chapter 4 (commencing with Section 900) to Division 3.5 

of Title 1 of the Government Code, and to repeal Sections 1953, 

53051, 53052, 53054, 53055 and 53056 of the Government Code, and 

to amend Section 8535 of the Water Code, and to I'epeal Sections 5640 

and 5641 of the Streets and Highways Code, relating to dangerous 

conditions of public property. 

The people of the state of California do enact as follows: 

SECTION 1. Chapter 4 (commencing with Section 900) is added to 

Division 3.5 of Title 1 of the Government Code, to read: 

I 
CHAPTER 4. LIABILITY OF PUBLIC ENTITIES 

''-.. 

Article 1. [Section 900.1 et seq. - reserved] 

* * * 

Article 2. Dangerous Conditions of Public Property 

901.1. Except as otherwise provided by statute, this article exclusively 

governs the liability of public entities and public officers and employees 

for injury caused by a dangerous condition of public property and applies 

whether the public property is owned, used or maintained for a governmental 

or proprietary purpose. 
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901.2. As used in this article: 

c (a) "Dangerous condition" means a condition of public property 

that exposes persons or property to a substantial risk of injury when 

the public property is used in a manner in which it is reasonably foreseeable 

that the public property will be used. 

(b) "Injury" includes death, injury to a person and dwrage to 

property. 

(c) "Protect against" includes repairing, remedying or correcting 

a dang~rous condition, providing safeguards against a dangerous condition, 

and warning of a dangerous condition. 

(d) "Public entity" includes the State al1d a county, city, city 

and county, district, local authority or other political subdivision of 

the state. 

c 6 

901.3. A condition is not a dangerous condition within the meaning 

of this article if the trial or appellate court, viewing the evidence 

most favorably to the plaintiff, determines that the risk created by 

the condition was of such a minor, trivial or illsig.~ificant nature in 

view of the surrounding circumstances that no reasonable person would 

conclude that the condition exposed persons or property to a substantial 

risk of injury when the public property was used in a manner in which 

it was reasonably foreseeable that the public property would be used. 

901.4. Except as provided in Section 901.8, a public entity is 

liable for injury caused by a dangerous condition of its property if 

the plaintiff pleads and proves all of the following: 
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(a) The property of the public entity was in a dangerous condition. I 
I c (b) The injury was proximately caused by the dangerous condition. 

(c) The dangerous condition was created by a negligent or wrongful 

act of an officer, agent or employee of the public entity acting in the 

course and scope of cis office, agency or employment. 

(d) The dangerous condition created a reasonably foreseeable risk 

of the injury and the public entity did not take adequate measures to 

protect against that risk. 

901.5. Except as provided in Sections 901.7 and 901.8, a public 

entity is liable for injury caused by a dangerous condition of its 

property if the plaintiff pleads and proves all of the following: 

(a) The property of the public entity was in a dangerous condition. 

(b) The injury was proximately caused by the dangerous condition. 

c (c) The public entity had notice of the dangerous condition under 

Section 901. 6. 

(d) The dangerous condition created a reasonably foreseeable risk 

of the injury and the public entity did not take adequate measures to 

protect against that risk. 

901.6. A public entity has notice of a dangerous condition within 

the meaning of Section 901.5 only if the plaintiff proves: 

(a) The public entity had actual knowledge of the existence of 

the condition and knew or should have known of its dangerous character; 

or 

(b) The existence of the condition and its dangerous character 

would r~ve been discovered by an inspection system that was reasonably 

c -14-
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ade~uate (considering t~e practicability and cost of inspection weighed 

c against the likelihood and magnitude of the potential danger to which 

failure to inspect would give rise) to inform the public entity whether 

the property was safe for the use or uses for which the public entity 

used or intended others to use the.public property and for uses that 

the public entity actually knew others were making of the public property 

or adjacent property. 

901.7. A public entity is not liable under Section 901.5 for 

injury caused by a dangerous condition of its property if the public 

entity pleads and proves that the action it took to protect against 

the risk of injury created by the condition or its failure to take 

such action was not unreasonable. The reasonableness of the action or 

inaction of the public entity shall be determined by taking into con-

sideration the time and opportunity it had to take action and by weighing 

the probability and gravity of potential injury to persons and property 

foreseeably exposed to the risk of injury again8t the practicability 

and cost of protecting against the risk of such injury. 

901.8. A public entity is not liable under Section 901.4 or 

901.5 for injury caused by a dangerous condition of its property if the 

public entity pleads and proves either or both of the following defenses: 

(a) The person who suffered the injury assumed the risk of the 

injury in that he (i) knew of the dangerous condition, (ii) realized 

the risk of injury created thereby and (iii) in view of all the 

circumstances, including the alternatives available to him, acted 

unreasonably in exposing hilllself to the risk of such injury. 
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(b) The plaintiff or his decedent was contributorily negligent. 

901.9. Subject to the same defenses that are available under 

Section 901.8, an officer or employee of a public entity is personally 

liable for injury caused by a dangerous condition of public property 

if the plaintiff pleads and proves all of the following: 

(a) The property of the public entity was in a dangerous condition. 

(b) The injury was proximately caused by the dangerous condition. 

(c) The dangerous condition was directly attributable wholly 

or in substantial part to a negligent or wrongful act of the officer 

or employee and the officer or employee had the authority and the means 

immediately available to take alternative action which would not have 

created the dangerous condition. 

(d) The dangerous condition created a reasonably foreseeable risk 

of the injury and no adequate action was taken to protect against that 

risk. 

901.10. Except as provided in Section 901.12 and subject to 

the same defenses that are available under Section 901.8, an officer 

or employee of a public entity is personally liable for injury caused 

by a dangerous condition of public property if the plaintiff pleads 

and proves all of the following: 

(a) The property of the public entity was in a dangerous condition. 

(b) The injury was proximately caused by the dangerous condition. 

(c) The officer or employee had notice of the condition under 

Section 901.11. 
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(d) The officer or employee had the authority and it was his 

responsibility to take adequate measures to p~otect against the dangerous 

condition at the expense of the public entity and the means for doing so 

were immediately available to him. 

(e) The dangerous condition created a reasonably foreseeable risk 

of the injury and no adequate measures were taken to protect against that 

risk. 

901.11. A public officer or employee has notice of a dangerous 

condition within the meaning of Section 901.10 only if the plaintiff 

proves: 

(a) The public officer or employee had personal knowledge of the 

existence of the condition and knew or should have known of its dangerous 

character; or 

(b) The existence of the condition and its dangerous character 

would have been discovered by an inspection system that was reasonably 

adequate within the meaning of paragraph (b) of Section 901.6 and 

the public officer or employee had the authority and it was his responsi

bility to make such inspections or see that such inspections were made 

and the means for dOing so were immediately available to him. 

901.12. A public officer or employee is not liable under Section 

901.10 for injury caused by a dangerous condition of public property if 

he pleads and proves that the action taken to protect against the risk 

of injury created by the condition or the failure to take such action 

was not unreasonable. The reasonableness of the inaction or action 

shall be determined by taking into consideration the time and opportunity 
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the public officer or employee had to take action and by weighing the 

probability and gravity of potential injury to persons and property 

foreseeably exposed to the risk of injury against the practicability 

and cost of protecting against the risk of such injury. 

901.13. A cause of action for damages against a public officer 

or employee under this article is barred unless a claim for such damages 

has been presented to the public entity in the manner and within the 

period prescribed by law as a condition to maintaining an action therefor 

against the public entity. 

901.14. When it is claimed that an injury has been caused by 

a dangerous condition of public property, a written claim for damages 

shall be presented to the public entity in conformity with and shall 

be governed by Division 3.5 (commencing with section 600) of Title 1 

of the Government Code. 

901.15. When an action is brought against a public entity 

under this article, the attorney for the public entity shall be defense 

counsel unless other counsel is provided. The fees and expenses of 

defending the suit are proper charges against the public entity. 

901.16. Where legal liability of a public entity asserted under 

this article is admitted or disputed the public entity may pay a bona 

fide claim or compromise a disputed claim out of public funds if the 

attorney for the public entity approves of the compromise. 

901.17. A public entity may insure against liability under this 

article, except a liability which may be insured against pursuant to 

Division 4 of the Labor Code, by self-insurance or insurance in an 
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admitted insurer (except in the case of school district governing 
, 

boards to the extent they are authorized to place insurance in non-

admitted insurers by Sections 1044 and 15802 of the Education Code). 

The premium for the insurance is a proper charge against the public 

entity. 

SEC. 2. Section 1953 of the Government Code is repealed. 

[1953. No officer of the State or of any district, county, 

Or city is liable for any damage or injury to any person or 

property resulting from the defective or dangerous condition of 

any public property, unless all of the following first appear: ] 

[(a) The injury sustained was the direct and proximate result 

of such defective or dangerous condition.] 

[(b) The officer had notice of such defective or dangerous 

condition or such defective or dangerous condition was directly 

attributable to work done by him, or under his direction, in a 

negligent, careless or unworkmanlike manner.] 

[(c) He had authority and it was his duty to remedy such 

condition at the expense of the State or of a political subdivision 

R 
E 
P 
E 
A 
L 
E 
D 

R 
E 
P 
E 
A 
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thereof and that funds for that purpose were immediately available R 
E 

to him.J P 
E 

[(d) Within a reasonable time after receiving such notice A 
L 

and being able to remedy such condition, he failed so to do, or E 

failed to take reasonable steps to give adequate warning of such 

condition .J 

[(e) The damage or injury was sustained while such public 

property was being carefully used, and due care was being exercised 

to avoid the danger due to such condition.] 
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SEC. 3. Section 53051 of the Government Code is repealed. 

[53051. A local agency is liable for injuries to persons and R 
E 

property resulting from the dangerous or defective condition Of public P 
E 

property if the legislative body, board or person authorized to remedy A 
L 

the condition:] E 
D 

[(a) Had knowledge or notice of the defective or dangerous 

condi tion.] 

[(b) For a reasonable time after acquiring knowledge or R 
E 

receiving notice, failed to remedy the condition or to take action P 
E 

reasonably necessary to protect the public against the condition.] A 

SEC. 4. Section 53052 of the Government Code is repealed. 

[53052. When it is claimed that a person has been injured 

or property damaged as a result of the dangerous or defective 

condition of public property, a written claim for damages shall 

be presented in conformity with and shall be governed by Chapter 

2 (commencing with Section 700) of Division 3.5 of Title 1 of 

the Government Code.] 

SEC. 5. Section 53054 of the C~vernment Code is repealed. 

L 
E 
D 

P 
E 
P 
E 
A 
L 
E 
D 

[53054. When a damage suit is brought against a local agency R 
E 

for injuries to person or property allegedly received as a result P 
E 

of the dangerous or defective condition of public property, the A 
L 

attorney for the local agency shall be defense counsel unless E 
D 

other counsel is provided for. The fees and expenses of 

defending the suit are la,r.rul charges against the local agency.] 
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SEC. 6. Section 53055 of the Government Code is repealed. 

[53055. When legal liability is admitted or disputed the 

local agency may pay a bona fide claim or compromise a disputed 

claim out of public funds, if the attorney for the local agency 

approves of the compromise.] 

SEC. 7. Section 53056 of the Government Code is repealed. 

[53056. A local agency may insure against liability, except 

a liability which may be insured against pursuant to Division 4 

of the Labor Code, for injuries or damages resulting from the 

dangerous or defective condition of public property by self-

insurance, or insurance in an admitted insurer (except in the case 

of school district governing boards to the extent they are authorized 

to place insurance in nonadmitted insurers by Sections 1044 and 

15802 of the Education Code). The premium for the insurance 

is a charge against the local agency.] 

SEC. 8. Section 8535 of the Water Code is amended to read: 

8535. Except as otherwise provided in Article 2 (commencing with 
. , 
Section 901.1) of Chapter 4 of 1livisfon 3.5 of Title 1 of the Govern-

ment Code, the drainage district, the board and the members thereof 

are not responsible or liable for the operation or cnintenanoe of 

levees, overflew .channels, by-passes, weirs, cuts, canals, pumps, 

drainage ditches, sumps, bridges, casins, or other flood control 

works within or belonging to the drainage district. 

SEC. 9. Sections 5640 and 5641 of the Streets and Highways Code 

are repealed. 
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[5640. If, because any graded street or sidewalk is out 

of repair and in condition to endanger persons or property passing 

thereon, any person, while carefully using the street or sidewalk 

and exercising ordinary care to avoid the danger, suffers dsmage 

to his person or property, through any such defect therein, no 
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recourse for damages thus suffered shall be had against the city.] R 
E 

[5641. If the defect in the street or sidewalk has existed P 
E 

for a period of 24 hours or more after written notice thereof to A 
L 

the superintendent of streets, then the person on whom the law E 
D 

may have imposed the obligations to repair such defect in the 

street or sidewalk, and also the off1certhrough whose official 

negligence such defect remains unrepaired, shall be jointly and 

severally liable to the party injured for the damage sustained; 

provided, that the superintendent of streets has the authority to 

make the repairs, under the direction of the legislative body, 

at the expense of the city.] 
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