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7/13/62
Memorandum No. 42(1962)

Subject: Study Fo. 52(L) - Sovereign Immunity (Civil Liability
of Public Entities, Officers, Agents

and Employees)

Attached to this memorandum (on blue pages) are two copies of e
tentative recommendation apd statute imposing liability upon public
entities in all activities. One copy 1s for marking and return to the
staff.

The policies involved were discussed at the April meeting but no
conclusions were reached. The meiter is presented for reconsideration
in the light of the decisiocns that have been made ir regard teo specific
areas of llability.

Whether the rest of the statute is approved or mot, Section 900.2
is needed, for several other recommendations have been drafted upon the
assumption that there would be such a statute. If Section 900.2 is
approved, then Section 900.4 is necessary {muisence) or else a large area
of existing governmental liability will be wiped out.

The indemnity sections are from the medical activity recomzendation.
They are placed here so that the same rules will be applieable to all
entities and all public employees. If approved here, they will not
appear in the final recommendations relating tc medical torts, law
enforcement torts, etec.

Respectfully submitted,

Joseph B. Harvey
Assistant Executlve Secretary




(52) July 13, 1962

TENTATIVE RECOMMENDATION
of the
CALIFORNTA ILAW REVISIOR COMMISSICH
relating to

The Civil Liability of Public Entities, Officers, Agents and Employees

Background

On January 27, 1961, the California Supreme Court, in Muskopf v.

1
Corning Hosplital District, decided thkat the doctrine of sovereign

immunity would no longer protect public entities in Callfornia from

civil liability. At the same time, the court decided Lipman v. Brisbane

Elem. Sch. Dist.2 in which it stated that the doctrine of discretionary

immunity, which protects public employees3 frem liability for their
discreticnary acts, hight net protect pubtlic entities from liability in
situations where the employees are lmmune.

In response to these decisions, the Legislature enacted Chapter 140k
of the Statutes of 1961. This legislation, in effect, suspends the
effect of these decisions until the ninety-first day after the adjournment

of the 1963 Regular Session of the Legislature. A%t that time, unless

1. 55 Cal.2d 211 (1561)}.

2. 55 Cal.2d 244 (1561).

3. As used in this tentative recommendation, "employee' includes an
officer, agent or employee, and "employment™ inciludes office,

agency or employment.
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legislation is enacted, the public entities of California will be faced
with a large amount of additonal liability. PBecause no precise standards
have been set forth by the Court by which public entities may determine
the extent of their additionsl liability, it is impossible to predict
Just how large the potential additional 1isbility will be. As liability
insurance is impossible to obfain or prohibitively expensive when the
gcope of potential liability is not ascertained, as public entities

have no way of budgeting or otherwise plamnning for a liability of
indefinite scope, the development of adequate legislation to govern the
tort liability of public entities has become imperative.

Prior toc the Muskopf and Lipman decisions, the Califeornia law

Revision Commission was authorized to siudy the doctrine ¢f sovereiagn
immunity and to report its recommendations to the Legislature. Since
these decisions were made, the Ccmmission has redoubled its efforts

and has devoted virtually all of its time tc the study of this subject.

The subject is so wvast, though, that a complete study of all facets of the
problem could not be completed prior to tae 1563 Session of the legislature.
Nonetheless, the Commission has made close scrutiny of many of the most
difficult aspects of the problem. The Commission has devoted its attention
to seversl large areas of govermmental activity in order to determine

what the rules of liability should be in these areas. From this study,

the Commissiocn has concluded that scme general conclusions can be drawn

and recommendstions made in regard to all areas of governmental activity.

Recommendstions

1. Publie entities should not be liable for torts unless they are

.



declared to be liable by statule. Unless such a goneral irrunits- is
conferred upon public entities, there will always be an indeterminate
area of potential liability nrot expressly covered by statute. Because
government performs a large numker of functions that private persons do
not and canncot perform, and because the operations of government are so
vast, this undefined potential lisbility would be an ever preseut threat
to the financial stability of governmentzl entities. Spreading of the
risk through insurance would either be impossible or ruinously expensive
precisely because of the undefined limits of the risk.

Because there are a great many statutes creating large areas of
liability, this recomumendation would not create an undue immunity.
Vehiclie torts are covered by Vehicle Code Section 17001, Education Code
Section 903 creates a general liability of school districts for
negligence. Tae Commission has elsevhere reccmmended that all public
entities be liable Tor dangerous conditions of property, as cities,
counties and school districts are now. The Constitution will continue
to require compensation in inverse condemmation cases. And in this
recommendation, the Commission hereinafter recommends that public
entities be liable for all torts committed by thelr employees for which
their employees would be personally liable.

Thus, there is little liability that this recommendation would
eliminate. It would, however, permit the Iegislature to draw asgcertainable
limits to the liakbility of public entities.

2. Public entities should be liable for the acts of their employees

within the scope of their employment to the extent that the employees
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are personally iliable for such acts. This recommendistion would mean that
public employees are no longer solely responsible for thelr tortious acts
committed within the scope of their empicyrent. Their employers would be
required to assume responsibility for their acts to the same extent that
private employers are required to assume resjonsibhility for thelr
employees’ acts within the scope of thelir employment.

Then, too, tais recommendation would make applicable to public
entities the discretionary Immnity doctrine now applicsble anly to
public employees. Thus, although public entities will be vicariously
liable for thelr employees' torts just as private persons are, the
discretion of public entities to determine and carry out public policy
will not be curtailed by the fear of lizbility imposed by a trier-cf-fact
who dipagrees with the policy adopted.

There are certain situations where application of the discrstionary
inminity doctrine seems harsh and unfair--as, for example, when persons
are denied all relief for injuries caused bty deliberate and malicious
abuses of govermrental authority. The Commission, in its continuing
study of sovereign immunity, will undertake a study of the discretionary
immunity doctrine 4o determine whether or not it should be modified.

The courts may modify the doctrine in view of the farct that the financial
responsibility for the torts of public employees will no longer fall
solely on the employees themselves., The Commission has already made

some recommendations that impinge on the docirine and that will result

in entity liability where there is no corresponding employee liabllity.

But, until the sgvereign immunity study has been completed, this
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recommendation will provide a reascnable guide by which public entities
may determine the extent to which they mey be held ligble; for the case
law has spelled ocut in scme detail the extent to which public perscnnel
are personally lianle for their actions.

3. Tutlic entities should be declared by statute to be liable for
muisance. Taey are liesble for muisance under existing law, and this
liability shouwld be continued. Undéer existing law, & plaintiff must
bring ais case within the scope of (ivil Code Section 2U79 or some other
statute defining nuisance in order to make cut a case of nuisance.

Civil Ccde Section 3482 provides:

Wothing which is done or mairtained under the express
authority of statute can be deemed a nuisance.

Section 3482 has been limited to a certain extent by decisions holding
that a general statutory suthority to engage in a perticular zchivity
(as distinguished from explieit authority to create the nuisance itself)
would not be construed to authorize the creation of & nuisance. However,
the existence of Civil Code Section 3482 would appear to preclude
liability from being imposed upon public entities under this recormmendaticn
for "governing” in one of its most fundamental senses--making laws.

L, Public entities should not be liable for punitive or exempiary
damages. These damages are imposed to punish a defendant for oppression,
fraud or mallce. Generally, exempiary damages cannot be awarded against
a prinecipal for the act of his servant in the absence of a shkowing that
the principal is also guilty of some concuct for wnich he should be
punished--as, for example, his approval or ratification of his servant's
fravdulent or malicicus conduct.
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Where & public entity is involved, the exemplary damages assessed
against 1t would te charged against the taxpayers generally. It would
be an inappropriate use of punitive or exemplary damges to impose them
upon the taxpayers whken the malice, fraud or oppression invoived is not
that of the taxpeyers themselves but 1s that of an officer, agent or
employee of the public entity.

5. Not only should public entities be directly liable for the
torts of their perscnmel, but in cases where an sction is brought
against a public employee for tortious acts committed in the scope of
hig employment, the public entity shkould be required to pay the
compensatory darages, excluding punitive damages, awarded in the
Judegrent if the public entity has been given nctice of the action and
an opportunity o defend it. Several statutes now require certain
public entities to pay judgments against their employees, but none
reguire the employee to give notice and an cpportunity to defend to
the entity. Yet it seems only fair ihet 1f governmental entities are to
be bound by judgments, they should have the right to defend themselves
by controlling the litigation.

6. Whenever a public entity is held liable for acts of an
employee caommitted with actual fraud, corruption or actual malice, the
public entity should have the rignt to indemnity from the employee.
However, where the public entity hes provided the employee's defense
against the action, it shcould not have a rignt to seek indemnity from
the employee unless the employee has agreed that it should. In conducting

an employee’s defense, tae entity's interest might be adverse to the
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interest of the employee. For example, if both the employee and the
entity were joined as defendants, the public entity's interest might
be best served by showing malice on the part of the employee; for in
such & case the public entity could cross~complain and recover indemnity
from the employee for any amournts the entity was required toc pay. But
such a showing would bhe contrary Lo the beslt interests of the employee,
for he would ke uvltimately responsible for the damazes awarded. Henhce,
the undertaking of an employee's defense should constitute a walver of
the public entity's right to indemnity unless, by agreement tetween the
entity and the employee, the public ertity's right of indsmnity is
reserved.

7. There are many statutes scatiered throughncut the codes and
general laws that are inconsistent with the foregoing reccmmendations.
These statutes seem to have been eracted as parts of special statutes with
no coneideration being given to the cverall protlem of the responsibility
of govermment for tortious acts. Scme of these statutes confer almost
complete immunity upon public entities, while others impose almost
complete liabillty. Meny reoulre public entitles to pay judgments
recovered against their personnel even where malice is involved. Others
require such payment only where melice is not involved. None of these
statutes requiring payment cf Jjudgments against perscnnel permit the
public entity to contrel the course of the litigestion resulting in the
Judgment.

These inconsisternt and anomalsus statutes should be repealed so

that a wiform policy in regard to liability and immunity might be
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applicable to all public entities in the State.

8. Bection 195 of the Jode of Civil Procedure, which relates to
mandste actions, should be simended to apply to all public entities and
to include cofficers, agents and emplovees. #S presently worded, it
refers only to officers of the State, county, or municipal corporations,
and requires dameges assessed in mandate actions to be levied agsinst
the particular entity represented by the respondent officer. A4As these
cases invelve officers appearing in thelr officigl capacity the principle
should be extended to all public entities and to all persons against

whom a mandate action zmay be directed.

The Commission's recommerdation would be effectuated by the enactment

of the following measure:

An act to add Article 1 (commencing with Section 500.1) to Chapter 4

of Divielon 3.5 of Title 1, and to repeal Sections 2002.5 and 01633,

of the Government Ccde, to repeal Jections £535, 22730 and 50152

of the Water Code, Section L7002 of tle YVehicle Code, and Section

10 of Chapter 641 of the Statutes of 1931, and to amend Section

1095 of the Code of Civil Frocedure and Secticn 23 of Chapter 518

of the Statutes of 1957, relating tc the civil liability of public

entities, public cfficers, agents and employees.

The people of the Statz of Californis do emact as follows:

SECTION 1. Article 1 (commencing with Section 900.1) is added to
Chapter 4 of Division 3.5 of Title 1 of the CGovermment Code, to read:
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Article 1. (eneral Provisicns Relating to Liability
900.1. As vsed in this chapter:
{a) "Piblic entity" inclvdes the State ard any local public entity.
(o} "Local puclic entity" irelndes any county or city and any

district, local zulhority cr other golitical subiivision of the State but

n

does nct include the Dtzse or any office, officer, dejartment. division,
bureau, board, commission or agency thereof claims sgainst which are
pald by warranis Srawn by fthe Controller.

(c) "Baploeyee" ineludes an officer, agenlt or employee

(4) "Employmeat” inciudes office, amency ol employment.

9C0.2. Excert as othaerwisz provided oy statute, a public entity
is not liable dor Seatlh or for irjury to persou or nroperty arising out
of the negligent or wrongful act or owiesion of the entity or of any
emnloyee of the entity.

900.32. A gublic entity 1s 2lisbie for death or for injury to person
or property proximately caused by z negiigent or wrongfil act or omission
of an employee of the eniity within the scope of his employment if the act
cr omigsion is one for whicn the smployee would be personslly liable.

Q00.4. Except as otherwise provided by stztute, a publlc entity
is liable For death or for injury to pzrson or property proximately
caused by a4 nuigance Lo the ssme extesnt as 1 such entity ware =
private person.

90G.5. A public entity is not liable for punitive or exemplary
darages.

900.6. If an employee of a public entity requests the public entity

to defend hin agsinst any claim or acticn against him arising out of his
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negligent or wrongful act or omission occurring within the scope of his
employment, c¢r 1f the public entiity conducts the defense of an employee
against any cla2im or action arising cut of his regligent or wrongful act
or omigglcn, the public entity shsll pay any compromise or settlement
besed thereon to which the pubklic entity has egreed and shall pay any
Judgment based thereon. Nothing in this section avtherizes a public
entity to pay any claim cr judament for ounitive or exemplary damages.

900.7. (a) Subject to subdivision (b}, if arn empioyee of a public
ensity pays any claim or judgment ageinst him, cor any portion thereof,
that the public entity is required io pay under Section SU0.6, the
employee is entitled to recover the amount of such payment from the
public entity.

(v} If the public entity did not conduct the emplicyee’s defense
againgt the action or claim, or if the public entity -conducted such
defense pursuant to an agreement with the employee reserving ths rights
of the public entity against him, an employee of a4 public entity may
recover from the public entity under subdivision (a) only if the employee
establishes that the act or omission vpon which the ciaim or jud gment
is based occurred within the scope of his public employment and the
public entity dces not establish that the employes acted or failed to
act because of actusl fraud, corruption or aciusl malice.

900.8. Except as provided in Section S00.5, if a public entity
pays any claim cr judgment against 1tself or ageinst an erployze of the
public entity, or amy portion thereof, srising cut of the pnegligent or
wrongful act or comission of an employee of the public entity, the employee

is not liable to indemnify the public entity.
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900.9. (a) If a public entity pays any claim or judgment, or any
portion thereof, either against iltself or against an employee of the
public entity, arising out of the negligert or wrongful act or omission
of an employze of the public eatity, the public entity may reccver from
the emnloyee the amcurt of such payment if such employee acted or failed
to act because of actual (raud, cocrryuption or actual malice. Except as
proviged in subdivision (b), 3 public entity may nct recover any paymeats
made wpen a judgment or 2isim agsinst an employes if the public entity
congucted the euployez's defense against the =zction cr claim.

(b} If a public entity nays any claiu ov judzment, or any portion
thereof, against an employes of the punlic entity arising cut of the
negligent or wrongful act or cmission of the zmployee, ard if the public
entity conducted the defense of *he emnloyee sgainst the claim or action
pursuant te an agreemeni with the emplovee reserving the rights of the
public entity cgainst the emploves, the puslic entity ray recover the
amount cf =uch payment from the employes unless the employee establishes
that the act or omission ugor which the claim or jadgment is based
oceurred within the scope of his rublic ermpicyment and the public entity
does not esteolisk that the employee acted or failed to act bacause of

getual fravd, corrustion or actual meilce.
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is repeaied.

Statute
a~txrugiep-er-truzices-af-a-5fioed-centFel-and

=
-

Section 10 of Chapter Gll of the
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Section 50152 of the Water Code

SEC. 3.
SEC. b
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Sectlion 2002.5 of the Govermment Code is repealed.
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SEC.

[27002---If-thera-2G.¥

Seection 17002 cf the Vehicle lode

ig

repealed.

agereys - iz-s8azl-te-subre
againgt-ihe-effizery-gge

azerTs -or-cEptayes-the-
ageiask-the-publiz. ageney, -sogetaer-wishk- scatc- therein. |

SEC. 7- Section 61633 of the Governrenc sode is rerpcaled

(616337~ -Tf-eg-afficery~agenss~or cEplayee-af ~The-ddodvriot- 25 held
2iskle-~for-edv-aoi-cr-amissinu-in-his-efficial-eapneisyy-eizepi-i-cnos
e ~gefdad- fradd-er-arhaai. Fatieey-and-any- jubgrent-cs-rendored-therasay
Re-digtyick -shedl-war-Lhe- judgment. vighsui-cbilgation- fer-rezayreht -by
the-efficer;-naepiy-or-emioyes. |

NOTE. The following sections are substantially the same as
Government (ode Secuion 61633 and should s£lso ve repealed:

Water Cods § 3103C

Water Coce § GC202.

Statutes of 1911, Chapter 571, § 21, as added by Statutes of 1931,

Chapter 62, §

Act of 1911.}

Statutes of
Statutes of
Statutes of

Valley-Tzst Kern

raragraph of sactinn}. (Huaici ipal Water Dist

1561, Cnapter 1896, § 38. {alpine County Wster Agency AcCt.)
1959, Chapter 2137, § 9.L. (f&wedor Couriy Water Agency Act.)
1559, Chapter 2144, § 76 (last varagrapn}. [Anteiope

Jeunty Water Agancy law. }

~13-



Statutes of 1961, Chapter 1069, § 24 (last paragraph). (Desert
Water Agenecy law.)
Statutes of 1959, Chapter 2139, § 37. {Zl Doradoc County Water Agency
Act.)
Statutes of 1961, Chepter 1003, § 9.3. (Xern Uounty Water Agency Act.)
Statutes of 1951, Chapter 931, § 17. (Kings River Conservaticn
District Act.)
Statutes of 195%, Chapter 2036, § T7.4%. (Mariposa County Water
Agency Act.)
Statutes of 195¢, Chapter 2122, § 38. (Nevada County Water Agency Act.)}
tatutes of 1857, Chapter 1234, § 7.4, {Placer County Water Agency Act.)
Statutes of 1950, Chapter 2088, § 7.4. {Sutter County Water Agency Act.)

tatutes of 1959, Chapter 2131, § 37. (Yuha-Bear River Basgin Authorit;
Act.)

tatutes of 1959, Chapter 768, § 7.4. (Yuta County Water Agency Act.)

SEC. . BSection 22730 of the Water Code is repealed.
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therecns-the-digkriet-skall-zay-the-Judament-witheni-abligation-fox
repayment-by-tke-officery |

NCTE: Section 35755 of the Water Code is identiczal with the above

sectlion and snouwld also be repealed.

SEC. g. .~:tion 23 of Chapter 518 of the Statutes of 1957 [Contra
Costa County Water Agency Act] is amended to read:
SEC. 23. No director, officer, employee or agent of the agency

shall be perscrally liable for any damage resulting from the onerations

1
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of the agency or from the negilgence or miccordust ¢f any of its directore,
officers, employees oOr agents unless the damage was proximately caused by
his own negligence, misconduct or wilful violation of duty. [Whea-a

£¥- ARY-8et-oF -SHiE816H

diveeter;-pfficery-ageni-9r-cEployee-cs-kedd-23pkie-£

dope-aor-opitsed-zr-kis-

O

Ffiedad-saxaes oy~ Ald-ary-indgnens- is- rendered
therecny-che-ageney~-suatl-pay-the-JadgnensJizhori~opdigaiion- for- ¥ epayment
by-the-direstery-efficery-nseni-or-empieyee- | The agency mey carry and

ray Ior insurance to cover any liability of the agency, its direciors,

officers, employees or agenis or any of them,

NOTE: Statutes of 1959, Chapler 21hE, § 2y {Mojave Water Agency Law)

ig identical with the above sectlon and should bhe similarly amernded.

SEC. 10, Section 1095 of the Code of Civil Procedure is amended to
read:

1695,  If judsgment be given for the applicant, he may recover the
damages walch he has sustained, as found by the jury, or as may be
determined by the court or referee, upon a reference to be ordered, together
with costs; and for such damages and costs an execution may issue; and a
peremptory mandate mast alsc be awarded without delay; provided, hovever,
that in all cases where the resnondent is [a-sistey-sousiy-or-musieipal ]

an officer of a public entity, all damages and costs, or either, which

may be recovered or awvarded, shall be recovered and awarded against the

[sta%te;-county-or-sneisizal-eerpevraddon] public entity represented by such

officer and not against such cofficer so appearing in said proceeding, and

HE

the same shall be a proper claim against the [siate;-er-eswnty;-or-municipa

zerperatien] public entity for which such officer shali have appeared, and
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shall be paid as other clialug asgainst the [ssateg-esuaby-sr-papseinadssy|
P ¥ 7 §2

public entity are pald; but in all such cases, the court shall first

determine that the officer appeared and made defense in such proceeding

in good faith. ¥or thie purpose of this section, "public entity"

includes the State, a county, <ity, district or other public agency or

public corporation. For the purpcse of this section, "officer’ includes

officer, agent or employec.




