7/13/62
Memorandum No. 38(1962)
Subject: Study No. 52(L) - Sovereign Immmity (Payment of Costs in
\ Actions Against Public Entities)

Attached (blue pages) are two copies of a tentative recommendation
relating to the payment of costs in actione against public entities
and public officers, agente and employees. The recomrendation and
statute have been revised to incorporate the substance of the decisions
made at the June meeting.

In addition to consideration of general questions relating to the
recommendation and statute, the Commission might want to consider
several additicnal problems in connecticn with the statute.

1. The reference toc the Vehicle Code has been deleted. At the
June meeting, Mr. Carlson of the Depasrtment of Public Works indicated
that the Vehicle Code reference wasg the result of a compromise inveolving
the more desirable elimination of all actiona founded upon insured risks
and that the compromise was reached because of the almost impossgible
burden which a plaintiff would otherwiee have in determining at the time
the compiaint is filed whether the cause of action was based upon an
insured risk. Whilie this is & problem when the statute requires an
undertaking in every cese, it is not & problem when the public entity
has diecretion with respect to requiring an undertaking. Thus, in
light of the Commission's recommendation with respect to the grant of
broad authority to insure ageinst any risk, this does not seem to be

a reasonable basils upon which to found an exception. Accordingly, the
Vehicle Code reference, founded upon the insurance aspect, has been

deleted from the proposed statute,
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2. The Coammission agreed to reduce to $100 the minimum sum to be
posted by the plaintiff at the demand of the public entity. Since it
is quite possible that more than one plaintiff would be joined in a
single action, it is likely that the seme sum might be required of each
plaintiff. While this is not unreesonable and presents no particular
problems with respect to the undertaking itself, it does present a
problem in terms of the minimum amount of $50 which the public emtity
can recover upon winnlng the case, since it is probable that the
Commission intended only a single minimum to be ccllected. Shoul@ the
statute be revised to refiect this intention more clearly or is it
intended that $50 might be collected from each plaintiff?

3. The same problem involving joint plaintiffs applies with equal
force to joint defendents, i.e., more than one entity, more then one
employee, etc., or a cowbination of entities and employees, etc. This
is a problem only where there is & split Judgment, e.g., a judgment for
the employee (in which case the entity might be entitled to & minimum
of $50) and against the entity (in which case the entity would be
responsible for costs). Again, in the interest of simplicity, the
statute has not been drafted with all the clarity and detsil that might
be required to cover all possible situations, since it is belleved that
existing practice with respect to division of costs in joint Judgment
situations would be sufficient 1o bhardle this problem. In any event,
the posslble difficulty should be noted.

L. With respect to the award of costs, the liability of the
public entity for costs has not been conditioned upon the entity's

demanding an undertaking of the plaintiff since Sections 1028 and 1029
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of the Code of Civil Procefiure clearly state the pollicy with respect
theretc, namely, that costs shall be awarded against the State (Section
1028) and local public entities {Section 1029) the same as against
rrivate parties. Thus, Section 652 of the Government Code is clearly
inconsistent with the express language of Code of Civil Procedure
Section 1028. Since costs could be validly assessed ageinst pudlic
entitles without regard to whether there has been a demand for an under-
taking, there is now no possible adverse consequence flowing from a
public entity's demanding an undertaking. (It will be recelled that
the Comission approved deleting the payment of plaintiff's counsel
fees as & poseible consequence.) Accordingly, the Commission might
consider whether the theory upon which discretion is given to the
public entity to demand an undertaking should be changed since an
entity can make such demand in every case with impunity. The staff
belleves that it would not be unreasomable to include a fixed amount,
such as $50 (equal to the entity's minimum for costs) or $100 (equal to
the statutory amount fixed for defsmation actions, see Code of Civil
Procedure Section 836), to be paid the plaintiff towerd the cost of
counsel fees where Judgment is rendered against the plaintiff who has
been required to post en mde?taking.

It should be noted aiso that the proposed statute omits any reference
to the public entity's liability for coste where the plaintiff recovers
8 judgment against an officer, agent or employee in an action defended
by the public entity. This is thought to be unnecessary because it is
a subject properly covered under the Comaission's distributed reccmmenda-

tion regarding the defense of public officers and employees. (And it is
presently covered under Code of Civil Procedure Section 1028, See Exhibit I.)
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With respect to the over-all guesiion of interest and costs, it
would be entirely appropriate to make no reference to either in this
statute, since Code of Civil Procedure Secticns 1028 and 1029 govern the
cost situation and Section 1033 governs the interest matter. The only
remaining matter would be the necessity of- fixing the minimum amount
recoverable by the entity at $50.

It should be noted that no specific reference has been made to the
fact that .allowable coasts do not include counsel fees., This is thought
to be unnecessary, particularly in light of Code of Civil Procedure
Section 1021 which specifically excludes such fees in cost computation
unless otherwise provided by law.

Atteched as Exhibit I (yellow pages) is the text of present and
past statutes relating to the award of costs egainst public entities
and a brief comment with respect thereto.

Respectfully submitted,

Jon D. Smock
Junior Counsel
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Memo 38(1962) | 7/13/62
EXHIBIT I

-

The following discussion bears upon the question of
costs which may be awarded against public entities, particu-
larly the State.

Government Code Section 652 now provides as follows:

652. If judgment is rendered for the plaintiff,

it shall be for the legal amount actually found

due from the State to the plaintiff, with legal

interest from the time the claim or obligation

first arose or accrued, and without costs.
This section is identical with former Government Code Section
16051 (formerly Political Code Section 688, enacted in 1929).

The final phrase "and without costs™ is wholly inconsistent
with the plain language of Code of Civil Procedure Section 1028,
which provides:

1028. Notwithstanding any other provisions of

law, when the State is a party, costs shall be

awarded against it on the same basis as against

any other party and, when awarded, must be paid

out of the appropriation for the support of the

agency on whose behalf the State appeared.
The above form of this section was enacted in 1943. Prior to
this date, the section was in the identical form in which it
was enacted in 1872, and read as follows:

When the State is a party, and costs are awarded

against it, they must be paid out of the State

Treasury.
This latter form had been uniformly interpreted by the district

courts of appeal as a mere direction to the source from which
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costs would be paid if assessed, and not as authority for the
assessment itself. (And; since no other statutory authority

existed, no costs were allowed against the State.) See, e.g.,
People v. One Plymouth Sedan, Etc., 21 Cal. App.2d 715 (1937).

In its amended (and present) form, however, such costs are
clearly awarded. Boland v. Ceci;; 65 Cal. App.2d Supp. 832
(194%4); and see People v. One 1957 Ford, Etc., 160 Cal. App.2d
797 {1958)(dictum). There is a conspicuous absence of authori-

tative appellate opinions on the subject of costs against the
State, believed by the staff to be due to the plain, unambiguous
language in Section 1028, which clearly permits such costs to
be awarded against the State.

Code of Civil Procedure Section 1029 followed a path
similgr to Section 1028. In its original form (enacted in
1872}, this section also was interpreted as merely pointing to
the funds from which costs would be paid, if assessed (and
they could not be since no other statute permitted it). This
section was not amended to its present ferm until 1943,
immediately following a district court opinion in which it
was held that the 1943 amendment to Section 1028 did not apply
to a judgment against a district attorney since he is a county
officer; and Section 1029 was merely directory; etc., Gayer v.
Whelan, 60 Cal. App.2d 616 {1943). Section 1029 now provides:

1029. When any county, city, district, or other

public agency or entity, or any officer thereof

in his official capacity, is a party, costs shall

be awarded against it on the same basis as against

any other party and, when awarded, must be paid out
of the treasury thereof.

-2‘




i:: From this clear policy expressed in the Code of Civil
Procedure, it 18 doubted that the Section 652 limitation on

costs is current law.
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TENTATIVE RECOMMENDATION

of the
CALIFORNIA TAW REVISICN COMMISSION
relating to
Frotection of Pubiic Entities and Public COfficers and Bmploy=es Against

Unfounded Litigation®

Section 647 of the Government Code provides that a plaintiff who
brings an acticn against the State nmust post an undertsking in an amount
to be determined by the court (with a minizum amount of $250) conditioned
upon the payment of costs and a reasonable counsel fee to the State if
he fails to recover a Judgment agzinst the Btates. Buch an undertaking
is reguired in all cases except those invcelving motor vehicles operated
by State personnel. No statute exisits that provides lecal public
entities with a gimilar protecticn against unfounded litigation.

Section 652 of the Government Code provides that interest on any
judgment recovered against the State shall be computed from the time the
cbligation first accrued znd that the judgrent shall not include costs.

The preovision with respect to the time from which interest runs is clearly

¥ This tentative reccommendation does nct cover all the techniques that
may be utilized to provide protecticn to public entities and public
cfficers against unfounded litigation. UTFor exarple, the claims pre-
sentation statutes tend Lo discourage nfounded litigation. BStatutes
that provide for insurance and for counsel at public expense alsc
protect public officers and employees agsinst personally having to
pay the cost of defernding unfounded litigation. These and other
techniques which are designed in part to discourage wmeritorilous
litigation are or will be covered by other tentative recommendations
prepared by the lLaw Revision Commissicn.



contrary to the usual rule of law applicable to private persons similarly
situated. Moreover, the expressed denizsl of recovery of cosits is plainly
inconsistent with the clear language in Code of (ivil Irocedurs Secticn
1028, which declares that such coste nay be awarded agalnst the State on
the same basis as agsinst any cother narty.

The Law Revision Cormission has concluded that Section H47 represents
sound public policy te the extent that 2t 1s designed to dever litigation-
prone individuals from irstituting unmeritorious actions. This law should
be changed, however, so that it doess not impcose arn wareascnable “urden
upon 2 plaintiff who has a meritorious cause of action and te remedy other
defects in the law. Similarly, Section 652 should be revised to eliminate
the édefects and Inconsisiencies contained therein.

The Commisgion reccrmends, therefore, that all public entities--
not just the State-~-te authorized, in their discreticn, tc reqguire the
plaintifi in any case to provide an underiaking to pzy costs to the
public entity. Local public satities are as likely as the State to be
gubjected tc unfounded litigation snd nc gocd reason exists for rnct
extending this nrotection to 211 public entities. The exesption in the
present law with respect to cases arising under the Vehlcle Code is not
needed where the undertaiting is entlireiy discrehionary.

Expansion of the applicable scope of undertakings, aowever, ca.ls
Tor a correspcnding restricticn in the burden imposed upcon a litigant,
gince it is not the intent of requiring an undertsking to deter a
plaintiff who has a meritorious acticn. Accordingly, whether an under-
taking is to be required in a given cese should be left to the discreticn

of the deferdait public entity. The minimuw: azcunt of the undertaling



should be reduced to the more reasonable sum of $1C0 and the entity
should be required to show gocd cause for having the court fix an
amcunt in excess of this minimum.

With respect to interest and ccsts, there is no reason why a uniform
provision should nct be applicabie te locel public entities as well as
the State. MNorecver, the specific provisions of present Section 652 of
the Govermment Cclde should be revised to conform %o current practices
with respect to private parties. Accordingly, interest on a judgment
azainst a public entity should be compuvted from the date of entry of
the judgment. Similarly, costs should be awarded asgainst pubiic entities
the same as against private parties, a policy heretofore clearly expressed
in Code of Civil Frocedure Sections 2028 and 1029. Conversely, where
Judgment 1s rendered for the public entity, allowabie ccosts incurred by
the public entiy, but not iess than 250, should bte assessed against the
unsuccessful plaintiff.

The proposed statutory provisions will serve twe purposes. First,
they will tend to discoursge litigation of doubiful merit since a
plaintiff will be enccouraged to compromise gnd sgettle deubtful clains
rather than to rescri to court proceedings. Seccond, public entities
will properly be treatzd more nearly like private litigants once
liability is established.

Tne Commission further recomends that the protection tihat would
be afforded public entities under the above recommendations be extended
to cases where the public entity undertakes to defend an action brought
against cone of its officers, agents or employees. This will discourage

the plaintiff from bringing his action against the public officer,



agent or employee {instead of against the employing public entity}
merely to avoid the reguirement that an underteking te filed. Morsover,
it i1s scund public poliicy to discourzge unfourded litigation against
public officers, agents and empioyees, and the reguirement of an under-
taking in such cases wili tend to discourage litigati-n that lacks

merit.

The Commission's reccrrendaticn would be effectuated by the enactment

of the following measure:

An set to sdd Chapter 3.5 (commenrcing with Secticn 82C.1) to Division 3.5

of Title 1 of, and to repsal Sectiors 647 and 652 of, the Government

Code, reiating to counsel fees, interest and security for costs in

actions against public entities and public officers, agents and

employees.

The people of the State of Caiifornia do enact as follows:

SECTICN 1. Chapter 3.5 {(commencing with Secticn 820.1) is added to
Division 3.5 of Title 1 of the Government Code, tc reszd:
Chapter 3.%. Ccounsel Fees, Interest and Zecurity for Costs in

Actions Against Public Entities and Fublic Officers, Agents and Hmypioyees

Article 1. Interest and Security for Costs
820.1. At any time after the filing of the complaint in any action
against a public entity, the public entity may file and serve a demand
for a written undertaking on the part of the plaintiff as security for

the allowable costs which may te avarded ageinst the plaintiff. The
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undertaking shall be in the amount of $100, or such greater sum as the
court shall fix upon good cause shown, with ai least two sufficient
sureties, to be zpproved by the court. Unless the plaintiff files such
undertaking within 20 days after service of a demand therefor, the

action shall te dismissed,

820.2. If judgmert is rendsrzd for the plaintiff in an action
againgt a public entity, it shall be for the ancunt actuslly due to the
plaintiff, with legal interest from the time the Judgment Is rendered,

and for alleowable costs incurred by ithe nlaintiff in the action.

820.3. If judgment is rendered for the public entity in any action
against it, allowable costs incurred by thae public entity in the action,

but in no event less than $30, shail be awarded against the plaintiff.

E20.4. At any time after the filing of the complaint in any action
against a public officer, agent or employee, If a public entity undertakes
to defend the action, the public entity may file and serve a demand for
a written undertaking on the part of the plaintiff as security for allow-
able costs which may be swarded against the plaintiff. The undertaking
shall be in the amount of $100, cr such greafer sum as the court shall
fix upon gocd cause shown, with at least two sufficiesnt sureties, tc¢ be
approved by tke court. Unless the plaintiff files such undertaking
within 20 days after service of the demaind therefor, the action shall he

dismissed.

20.5. If judgment is rendered for the officer, agert or employee

in any acticn defended by a public entity that is not a party to the



acticn, allowable costs incurred bty the public sentity in the acticn, but

in no event less than $50, shall be awarded against the plaintiff.

BEC. 2. This act applies only to czuses of action that accrue on
ar affer its effective daite. Causes of action that acerued prior to the
effective date of this act are not affected by this act bubt shall continue
to e governed by the law applicabie thereto pricr tc the effective date

of this act.

SEC. 3. Section H47 of the Government Code is repealed,
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SEC. 4. Section 652 of the Government Code is repealed.
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