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Memorandum No. 33(1962)

Subject: Study No. 52(L) - Sovereign Immunity (Medical and

Hospital Torts)

Attached to this memorandum on blue paper is a tentative recommenda-
tion and statute that is designed to carry out the Commission's recommenda-
ticns in regard to medical and hospital torts. Two copies of the tentative
recommendation and statute are provided so that you may merk one copy to
return to the staff and retain the other.

The statute 1s based upon the assumption that governmental liability
does not exist unless a statute declares it to exist. The statute is also
based on the sasumption that the judicially declared immunity from lisblility
of public officers and employees for their discretionary acts will continue
to exist except to the extent that statutes modify the doectrine in particular
situations. |

The first assumption--that entities are immune unless statutes other-
wiee declare--was considered by the Commission and approved as a tentative
method of approaching the problems of govermmental liability. The second
assumption-~-that the discretionary immunity of public officers and employees
should continue--has not been considered specifiecally by the Commission,
although the Commlission seemed to gssume the continued existence of the
doctrine when 1t considered these mstters at the April meeting. Because
the Commission's actions seemed to be based upon this assumption, the

statute herewith submitted is also based upeon it.
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conclude from these cases that there is any excesslive immunity granted to
medicel and hospltal personnel.

The federal cases dealing with the discretionary immunity of the
U.S. government unfer the Tort Claims Act as well as the cases deasling
with the immnity of federal officers doc not shed a great deal more light
on the subject of discretionary imminity for medical and health officers.

80 far as the govermnment itself le concerned, Professor Van Alstyne
adequately sume up the experience by pointing ocut that the federal govern-
ment ia liable for negligence in the adminigtration of gedical care, but
it is not liable for refusing to admit patients to federal hospitals.
(See Study, pp. 528-30.} The only federal case involving a federal
officer’'s immunity in medical matters that has been found iz Teylor v,
Glotfelty, 201 F.2d 51 (1952). There, an inmate of the federal prison
system sued a staff psychistrist for giving a dimgnosis of paresis and
having him corfined in an insane ward without having examiped the inmate.
The complaint was dismissed with the statement, "An officer acting within
the scope of his duties as defined in law is not liable for dameges in a
civil action because of a mistske of fact made by him in the exercise of
his judgment or discretion."

From the foregoing, it appears that the discretionary immunity
enjoyed dy hospital and public health officials probably does not extend
to most matters that would be characterized as malpractice.

The foregoing is presented so that the Commlssion will realize
that its existing policy decisions and the attached statute that is based
on them do not really cover the problem of when a public entity should be

liable for its employees' sects. To a large extent, the decision as to
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liabllity or immunity is still left to the courts.

At the April meeting, the Commission requested a report on the right
of a peace officer to arrest for mentsl 1llness without & warrant or
court order, The Commission wondered whether g peace officer may arrest
without a warrant upon "probable cause" based upon information supplied
by others or whether he is required to act only upon his own observations.
Unfortunately, there is nothing in the previcus forms of Welfare and
Institutions Code Section 5050.3 that glves a clue to its laterpretation.
Neither 1s there anything in the Senate Interim Judiciery Committee report
on the propoeed smendment that revlsed the section to its present form
in 1951 that is of assistance. There have been no cases construing the
section. It is possible, though, that the courts might attempt to
reconcile the varicus parts of the section by holding that the "reasonable
cause" which the peace officer muet have to justify taking a person into
custody for dangerous mental illness must arise "as s result of his
personal cbservation." Such an interpretation would make arrestes for
mental illness somewhat like arrests for misdemeanors: In misdemeanor
cases, the peace officer may arrest if he has reasonable cause to believe
that an offense was committed in his presence. (Penal Code Section
836(1).)

Under the draft statute, the employing public entity will be liable
as well as the employee for false srrest and false impriscnment, however
that tort may be worked out under Welfare and Institutions Code Section
5050.3. Under the draft statute, the liability will arise under Section 903.3.

Respectfully submitted,

Joseph B. Harvey
Ase't. Executive Secretary
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TENTATIVE RECOMMENDATION

of the
CALIFPORNIA TAW REVISICN COMMISSION
relating to

Governmental Liability for Hespital, Medical and Fublic Health Activities

Background
Prior to the decision of the California Supreme Court in Mugskopf v.

Corning Hospital District,* governmental entities in California were

generally immune from liability for injuries arisling out of the operation
of hospitels or other public health facilitiles. These funcilons were
deemed "governmental' in nature even where the particular hospital involved
‘was receiving paying patients and was otherwise operated like & private
hospital. The effect of this immunity of governmental entitles has been
lessened within recent years by legislation authorizing the purchase of
malpractice insurance for the personnel employed in such hospitals and
requiring the State tc pay judgments in malrractice cases brought against
State officers and employees. The Muskopf case, which involved an
injury in a hospiltsl, wiped out the last vestiges of sovereign immunity
in hospitel and medicel activities.

While governmental entities have been immune from liability
arising out of health and medical activities, the governmental officers
and employees engaged In these activities enjoy mo such immunity. As a

general rule, they may be held liable for their torticus acts committed

¥ 55 Cal.2d 211 (1961},
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in the scope of their governmental employment. But governmental officers
and employees, too, have been held to be immune from liability for their
diseretionary acts within the scope of their employment.

The extent to which governmental entities will bte liable for torts
when the legislation that suspended the effect of the Muskopf decision
expires in 1963 cannot be determined. A% the same time that the Supreme

*
Court decided Muskopf, it decided Lipmen v. Brisbane Elem. Sch. Dist.

end stated that public entities may be held liable for some of the
digeretionary acts for which its employees are immune. But, until cases
are declded, it is impossible to determine just what discretionary acts
will result in liability for governmental entities.

It must be recognized that public entities cannct be readily compared
with private persons for 211 purposes of liability. Governmental entities
must do many things private persons do not or cannot do. This essential
difference has been recognized in the discreticnary immunity that the
courts heve granted to public personnel. Private persons do noct impose
guarantines. Private persons do not establish health regulations that
all cthers must observe. PFPrivate persons do not confine others involuntarily
in mental hospitals. PFPrivate hospitals are not required to accept all
personeg who apply for admitiance. BPBecause of these differences between
privete personsg and putiic entities, care must be exercised in formulating
the rules of liability for pubtlic entities lest the discretion of public

entities to formulate and carry cut publiec policy be inhibited.

Recommendations

Ligbility of public entities for torts of their personnel. As a
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general rule, the Commission recommends that public entitiess beligble
for the acts of their perscnnel, within the scope of their employment,
for which the personnel themselves are ligble. This rule will mske
applicable to public entitiss the vicarious liability to which prilvate
institutions are subject. This lisbility will be limited, though, by the
"discretionary immunity" rule now applicable only to public employees.
Thus, public entities will assume responsibility for the malpractice or
other torts committed by their personnel, but the discretion of
governmental entities to determine and carry out public policy will not
be curtalled by the fear of liabillty imposed by a trier-cof-fact who
disagrees with the policy adopted,

Public entities, however, should be liable only for compensatory
damages and not for punitive demasges. Punitive damages are swgrded to
punish & tortfeasor for actual malice, fraud or oppression, Inasmuch &s
the damages imposed upon governmental bodles will be borne by the taxpayers
generally, it would be inappropriate to "punish" them when the malice,
fraud or oppression lnvolved ig not that of the taxpeyers themselves
but is that of an officer or employee of the public entity.

To implement the general rule of vicarious liability, where action
is brought ageinst a public officer or employee for tortious acts
committed in the scope of his employment, the public entity should be
required to pay the compensatory demages, excluding punitive damsges,
awerded in the judgment if the public entity has been given notice of
the action and an opportunity to defend. Several statutes require certain
public entities to pay judgments against thelir eméiqyn;s,lhﬁt;gqﬁh require
the employee to give notice and an opportunity to defend to the -entity.

If govermmental entities are to be bound by judgments, they shpuld have
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the right to defend themselves by controlling the litigation.

Indemnity from public personnel. Whenever a public entity is held

lisble for acts of an employee committed with actual fraud, corruption
or actual malice, the public entity should have the right to indemnity
from the employee. However, where the public entity has provided the
employee's defense against the action, it should not have & right to
peck indemnity from the employee unless the employee has agreed. In
conducting an employee's defense, the entity's interest might be adverse
to the interest of the employee. TFor example, if punitive damages were
cleined, the public entity's interest might be best served by showing
malice on the part of the employee; for in such a case the public entity
cauld recover indemnity from the employee for any amounts the entity
was reguired to pay. But such a showing would be contrary to the best
interests of the emplcoyee. Hence, the undertasking of an employee's
defense should constitute a waiver of the public entity's right to
indemnity unless, by agreement hetween the entity and the employee, the
public entity's right of indemnity is reserved.

Clarification of discretioary lmmunity. Although the existing

case law has spelled out in some detall the sxtent of the discretionary
immunity of public offlcers and employees, there are certain recurring
situations ‘where the law is not clear. Staetutes should be enacted,
therefore, to make clear whether or not the discretilonary lmmunity is

or is not applicable to these cases. Where the statutes are not explicit,
the discretionary immunity developed by the cases in regard to the
liability of public personnel will be the standard of immunity for

governmental entities.




The statutes should make clear that a public employee msy be held
llable for the damages proximately resulting from his negligent or
wvrongful interference with the attempt of an immste of a public hospital
to seek a Judicial review of the legality of his confinement. The right
of a person confined Invcoluntarily to petiticn the courts is a fundamental
civil right that sheould recelve the utmost legal protection.

Public entities and employees should not be liable for exercising
discretion as to who should be admitted to public hospitals. The decision
whether or not to admit a patient to a public hospital often depends
upon a weighing of many complex factors, such as the financial condition
of the patient, ithe availability cf cther medical facilities, ete. Public
entities and public employees should be free to weigh these factors
without fear of liabillity if someone else later disagrees with the
conclusion reached. On the other hand, if by statute, regulation or
administrative rule, an employee has a mandatory duty to sdmit a patient,
he end the public entity should be liable if, within the scope of his
employment, the employee negligently or wrongfully fails to admit the
ratient.

Fublic employees asnd public entities should be lmmune from liability
for negligence in disgnosing mentael illness and prescribing treatment
therefor. Most treatment of the mentally 11l goes on in public mental
hospitals. The field is relatively new and standards of disgnosis and
treatment are not as well defined as they are vhere physical iliness
is involved. Moreover, State mental hospltaels must take all patients
commitied to them; hence, there are frequently problems cf supervision
and treatment created by Inadequate staff and excessive patient load that
rrivate mental hospitels do not have to meet.

-5a




In imposing quarantine, disinfecting properiy, and otherwise taking
action to prevent or contrcl the spread of disease, public health officials
should not be liable for teking any action or feiling to teke any action
if they have been given the legal power to determine whether or not
such action should be taken. Where the law gives a public officer or
employee discretion to determine & course of conduct, liabllity should
not be bhased upon the exercise of that dilscretion in a particular menner;
faor this would permit the trier-of-fact toc substitute its judament as tg how
the discretion should have been exercised for the judgment of the person to
whort such discretion was lowfully committed. But wvhen a public official has a
mandatory duty to act in a perticular manner, he should be liable for his
wrongful or negligent follure teo perform the duty; and his employing public
entity should be liable if such failure oceurs in ihe scope of his employment.

Liability of public entities where employees sre not lisble. UWhere

damages result from inadeguate facilities, personnel or equipment in
hospitals and other medical institutions, public entities should be
liable if the inadequacy stems from a fallure to comply with applicable
statutes or the regulations of the State Department of Pubiic Health.
Although decisions as to the facilities, personnel or equipment to be
provided in publie institutions invelve discretion and public policy e
a high degree, nonetheless, vhen minimum stendards have been Tixed

by law and regulation, there should be no discretion to fali to meet

those minimum standards. This recommendation will leave determinations
of the standards to which public hospitals must conform in the hands of
persons qualified to mske such determinations and will not leave those
gtandards to the discretion of juries in demage actions. Hence, govern-

mental entities will continue to be able to make the basic decisions as

o




to the standards and levels of care to be provided in public hospitals
within the range of discretion permitted by State law and regulations.
Although most public hospitals are licensed by the State Department

of Public Health and are subject to its regulations, the University of
California's hospitals are not. Yet, its hospitals should be reguired

to maintain the same minimum standards that other hospitals do. Hence,
the Commission recommends that the State should be liable for damages
resulting from inadequate fmecilities, personnel or equipment in University
hospitals if they do not conform to the regulations applicable to other

hospitals of the same character and class.

The Commission's recommendations would be effectuated by the

enactment of the following measure:




An act to add Article 3 (commencing with Section 903.1) to Chapter k4

of Division 3.5 of Title 1 of, and to repeal Section 2002.5 of

the Government Code, relating to the civil liability of public

entities, officers, agents and employees.

The pecople of the State of California do enact as follows:

SECTION 1. Article 3 (commencing with Section 903.1} is added

to Chapter 4 of Division 3.5 of Title 1 of the Government Code, to reed:

Article 3. Medical, Hogpital and Public Health Activities

503.1. As used in this article;

{a) "Public entity" includes the State and & county, city, district,
or other public agency or public corporaticn.

(b) “Employee" includes an officer, sgent or employee.

(c) "Employment"” includes office, agency or empioyment.

G03.2., This article applies only io the activities and operations

of public entities and their employees:

(a) 1In hospitals, clinics, dispensaries, pharmacies and related
facilities; and

(b) In prescribing and administering drugs, therapeutic devices
or treatment of any kind to human beings for the relief of pain or suffering,

for the alleviation of injury, for the prevention, control or cure of

illness whether physical cor mental, cr for the care or treatment of any bodily

or mental condition.

903.3. A public entlty is liable for desth or for injury to

person or property proximately caused by a negligent or wrongful
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act or omission of an employee of the entity within the scope of his
employnent if the act or omissicn i1s one for which the employee would bhe
personally liable.

A public entity 1s not liable for punitive or exemplary damages.

903.1;‘. A public entity is liable for damages proximately resulting
from failure of the entity to provide adequate or sufficient equipment,
persconnel or facilities In any hospital, clinic, dispensary or similar
institution licensed by the State Depertment of Publiec Health which
is operated or maintazined by the public entity if the public entity
hag failed to comply with any statute or regulation of the State Department
of Public Health governing equipment, personnel or facilities.

If a pubile entity maintains a hospital, clinic, dispensary or
simllar instituticon that is nct subject to regulation by statute or
by the State Department of TFublic Health, such entity is liable for
damages proximetely resulting from its failure to provide adequate or
sufficient eguipment, persomnel or facilities if it has failed to
comply with the statutes or regulations of the State Department of
Public Health applicable to institutions of the same character and

class.

903.5. A public employee is liable for any damages proximately
cauged by his negligent or wrongful interference with any attempt by an
inmate of a public hospital or instituticon for human care or treatment

to obtaln judieiasl review of the legality of hig confinement.

903.6. An employee of a public entity is not liable for failing

to admit a person to a hospital operated by such public entity unless
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such employee negligently or wrengfully fails t¢ admit a person when

he is required by law to do so.

303.7. No employee cf a public entity may be held liable for
negligence while acting within the scope of hls empleyment in dlagnosing
or prescribing for mental illness. No employee of a public entity may
te held liable for negligence while acting within the scope of his
employment in determining the terms and conditions of the confinement,
parcle or release of persons who are mentally ill., An employee cf a
public entity is liable for any damages proximately caused by his -
negligent or wrongful act or omission in administering any treatment

prescribed for the mentally ili.

§03.8. No public employee may te held liable for performing
or feiling to perform any act relating to the prevention and control
of disease if such employee had the legal authority to decide whether
cr not such act showld or should not be performed, A public smployee
is liable for the damages proximately caused by his negligent or
wrongful failure to perform any act relating te the prevention and

control of disesse that he was required by law to perform.

903.9., If an employee of a public entiiy requests and permits
the public entity to defend him against any claim or action brought
agalnst him on account of his negligent or wrongful act or omission
occeurring within the scope of his employment, the public entity shall
ray any compromise or settlement based thereon to which the public
entity has agreed and shall pay any Jjudgment based thereon. HNething
in this section authorizes a public entity to pay any clainm or Judgment
for punitive or exemplary 31amages.
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003.10. Except ag provided in Section 903,11, if a public
entity pays any claim or judgment, or any portion therecf, based upon
death or upon injury to person or property caused by the act or omissiecn
of an employee of the public entity, the employee 1s not liable to

indemnify the public entity.

933.11. If s public entity pays any claim or judgment, or any
portion thereof, based upecn death or upon Injury to perscn cr property
caused by the act or ocmlssion of an employee of the public entity and
such employee acted or failed to act because of actual fraud, corruption
or actual malice, the public entity may recover from the employee the
amount of such payment.

Unless the right of a public entity against its employee under
this section is reserved by agreement between the public entity and
the employee, the public entity may nct recover any payments made upon
a Judgment or claim against the employee 1f the public entity conducted

the employee's defense agalnst the action or claim,

SEC. 2. Jection 2002.5 of the Governmeni {ode is repealed.

{2002.5v--WReRever-a-Fuit-is-Ffiled-againet-an~expleyes-ar-afficer
ef-the-State-af-Colifornin-liecpsed-in-one~af-the-Reating-arbs-undes
Divisien~2-e£-the—3usinéss~ané—P?e£essisns—Gsée,—”e?—aaigrae%iee»al&eged
te-have-prisen-sut-ef-the-performanee-ef-~hic-dnsies-ag-a-state-anplayoey
a-eepy-ef-the-eepplaint-ghatl-alee-be-served-npon-thae-Atteyaey-ceneral
and-the-Attorney-Cenaval-upern-the-request-ef-pdah-enplayee-shaii
defend-said-pguit-srn-behalf-ef-aueh-expleyees--If-there-ig-a-satiloment
s¥-judarent ~in-the-suit-tho-State-ghall-payx-tha-games-previdady
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that-pe-sebblomens-shall ~-be-effeoted -withous-the -consont-of-the
Bosd-ef-the-shate-agernsy-sonecrned-and -bhe~appreval-~af-the-Atterney
wenepaty--~The-petitlement-ef~such-otaime ~or-judgments-shatl-be-2imited
ta-~these~arising-frem-aebo-ef-pueh-officers~and-employees-ef-the
Sbate~in-the-performanee-af-theivr-dubiep;-o¥-by-Feasen-of -emorgeney-aid
given-so~inmatepy-atetewoffieialsy-crpieyeet y~and -to-menkeva-ef -fhe

?thi&v

]l -




