5/17/62

Memorandum No. 21{1962)

Subject: Study No. 52(L) - Sovereign Immunity (Defense of
Actions Brought Ageinst Public
Officers and Employees)

Attached (blue pages) are two copies of a draft of a tentative
recommendation relating to defense of actions brought against public
cfficers and employees. We are hopeful that the Commission will be able
to approve this tentative recommendation for distribution for comments
after the May meeting. Accordingly, we suggest that you mark your
revisions on one copy of the attached tentative recommendation so that
you can turn it in to the staff at the May meeting. We suggest, however,
that you bring to the attention of the Commission at the May meeting any
revisions that involve policy or which you believe that the Commission
should consider.

For your convenience we have attached as Exhibit I (yellow pages)
the text of a number of statutes that relate to the defense of public
officers and employees. Some, but not all, of these statutes are amended
or repealed in the tentative recommendation (blue sheets).

Exhibit II (green sheets) is the text of the Attorney General's
opinion relating to Government Code Section 2001. Several references
to this opinion are contained in the tentative recommendation.

Exhibit IIT (pink sheets) contains material concerning the inter-

pretation of Government Code Section 2001 prior to the 1961 amendment of



that section. The tentative recommendation refers to the Tracy case which
is discussed in Exhibit IIT.

The following matters are suggested for Commission consideration in
connection with the attached draft of the tentative recommendation (blue
sheets}.

1. The Commission may wigh to consider whether it is desirable to
prevent the public entity from defending actions or proceedings to remove
an officer or employee from his office or employment. See Section 991.1(a)
(top of page 10 - blue sheets).

Section 3060 of the Government Code provides:

An accusation in writing against any officer of a district,
county, or city, including any member of the governing board of
a school district, for wilful or corrupt misconduct in office,
may be presented by the grand jury of the county for or in which
the officer accused is elected or appointed. An accusation may
not be presented without the concurrence of at least 12 grand
Jurors.

Consideration should be given to permitting the public entity to defend
a proceeding to remove a public officer instituted under Government Code
Section 3060. The policy considerations involved are stated in the
following quotation from the Tracy case {page 1 of Exhibit III, pink
sheets):

« « . public interest is involved in any proceeding brought
to remove a public officer from office; that faithful public
officers should be protected from unfounded accusations based
on honest action taken by them in good faith and without
malice; that if such public officer be wrongfully charged he
should be defended in the public interest, because otherwise
a public official improperly charged, could be hounded cut

of office by unfounded charges brought against him requiring
him to expend enormous funds for counsel fees and court costs
in defending himself . . . ; that any decrease in the
potential liability of an official will increase the willing-
ness of competent pecople to assume the risk of office and an
expenditure to that end is for a public purpose.
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Kote that the court responded to this contention by the public officer
in the Tracy case as follows:
Tt does not appear to us that this change [an amendment

to Govermment Code Section 2001] clearly indicated a

legislative intent to so radically enlarge and change the

purposes and scope of the Act as to include the costs of

defense of & criminal action or of a grand jury accusation,

which is criminal in nature, instituted by a body politic

in the name of the People of the State of California which,

in effect, would call upon the district attorney to prosecute

the action and the county counsel to defend the action at the

county's expense.

Our tentative decision on defense of criminal actions by public entitles
would seem to justify permitting a defense where an officer is sought to
be removed from office under Government Code Sections 3060 to 3073,
inclusive. Whether defense of the removal proceedings should be dis-
cretionary with the public entity (as in criminal actions) or should be a
matter of right is a guestion of policy. If defense were a matter of
right and the public entity refused to defend because it determined that
the officer was guilty of bad faith, corruption or actual malice, the
public officer could retain his own attorney and could recover the expenses
of his defense if he established he was in the scope of his employment and
the public entity failed tc establish that he acted or failed to act
because of bad faith, corruption or actual malice.

A possible solution to the problem might be to delete the limitation
from Section 991.1 (a) and insert "a proceeding to remove an officer under
Sections 3060 to 3073, inclusive, of the Govermment Code" in either Section
991.2 or 991.4 -- depending on whether the Commission believes that the
defense should be regquired or discretionary.

Note that proceedings to remove public employees would be still

excluded if the above change were made under Section 991.1(a){2)(page
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10 of blue sheets) which excludes defense of actions brought by a public
entity against its own employee as an individual and not in his official
capacity.

2. The Commission may wish to consider whether it is desirable to
exclude defense of actions or proceedings brought by a public entity
against its own employee as an individual and not in his official capacity.
See Section 991.1(a)(2)(page 10 of blue sheets).

Consider the argument made above for defense of a removal proceeding
against a public officer. Does it apply to a removel proceeding by a
public agency of its own employee? Probably a civil service removal
proceeding would not be considered an "action or proceeding". If defense
of such employee removal proceedings were required, the public entity
would normally refuse to defend and the employee could recover the cost
of his defense from the public entity if the proceeding was based on an
act or omlssion in the scope of his employment and the public entity
failed to establish that he acted or failed to act because of bad faith,
corruption or actual malice.

Should a defense be provided at public expense in civil actions and
proceedings brought by the public entity ageinst its own officer or
employee? For example, should the employee be entitled to a defemse at
public expense where the public entity brings an action against him for
his negligent act which causes an injury to the employing public entity?
If, for example, he had injured the property of another public entity he
would be entitled to a defense at public expense. Do different considera-
tione apply here?

A consideration that might be pertinent to take into account is the
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practice of private employers. Would a corporation provide a defense to
an action to remove a corporate officer from office? Would a private
employer provide his employee with a defense if the employer brought a
clvil action against his employee? In the other cases covered by the
tentative recommendation, it would seem that the practice we would
require of public entities is generally in accord with the practice one
would expect would be followed by most private employers.

3. Note the standard set out in Section 991.L (pages 10-11 of blue
sheets) relating to defense of criminal actions and proceedings. This
is basically the same standard now found in Education Code Section
13007.1 (page 12 of Exhibit I -- yellow sheets) and seems to be an
appropriate standard for use here.

4. Section 991.3 (page 10 of blue sheets) provides that the public
entity need not defend an action or proceeding if the entity makes
certain determinations. What if the public entity refuses to defend
and makes a determination under Section 991.3 that is obviously made
in bad faith? Would a writ of mandate be issued to compel the performance
of the duty to defend under Section 991.2? The statute doces not
specifically deal with this problem. Note that the tentative recommenda-
tion implies that a writ of mandate might issue to compel performance
of the duty under Section 991.2 in rare cases even though the entity had
made a determination under 991.3. See item 2, page 6 of the tentative
recommendation (blue sheets).

5. Note the burden of proof requirements under Section 991.6
(pages 11-12 of blue sheets). The public employee can recover the cost

of his defense if he proves he was in the scope of his employment at the
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time of the act or omission unless the public entity proves that he
acted or failed to act because of bad faith, corruption or actual malice.
The staff is not certain exactly what the Commission decided at the
April meeting with reference to this matter. It does seem that the
public employee should be required to prove he was in the scope of
employment, however, since the injured person would have to prove scope
of employment in order to recover had he brought an action against the
public entity rather than the public employee.

6. Some of the amendments contained in the draft statute will
become unnecessary when the Commission prepares a tentative recommendation
relating to indemnification of public officers and employees. Should the
amendments made to the following sections be included in the statute set
out in the tentative recommendation: Section 61632 of the Government
Code (pages 15-16 of blue sheets); Section 31088 of the Water Code (pages
17-18 of blue sheets); the amendments contained in Section 11 of the
Draft Statute (page 18 of blue sheet). The provisions amended in these
three sections were not repealed because they indicate that the public
entity involved has the authority to retain its own counsel to defend
acticns brought against it or its officers, agents and employees, rather
than relying upon the district attorney or county counsel to defend such
actions. The amendments are intended to make clear that the power to
retain counsel to defend actions against public officers, agents and
employees is subject to the provisions of the new general statute.

T+ The text of the tentative recommendation should be studied
carefully to insure that it accurately reflects the decisions of the

Commission and the reascons for those decisions.

Respectfully submitted,

John H. DeMoully
Executive Secretary



C Memo 21(1962) EXHIBIT 1 5/15/62
Government Code Section 2000 provides:

2000. Whenever suit for damages resulting from

(a) injuries caused by or due to the inefficiency or
incompetency of any appointee or employee of any board or any
member thereof, or

(b) negligence in failing or neglecting to remedy the dangerous
or defective condition of any public property or to take such action
as 1s reasonably necessery to protect the public against the condition
is brought ageinst any member of a board, the cost of defending the
suit, including attorney fees actually expended in defending the
sult, is a charge against the county, city or school district of
which the member was an officer if the member had neither knowledge

(: nor notice of

{1} the inefficiency or incompetency of the appcintee or
employee at the time of the injury, or

(2) the dangerous or defective condition.

[This section applies only to cities, counties and
gchool districts)




Government Code Section 2001 provides:

2001. (1} As used in this section:

{(a) "Action or proceeding" does not include an action or
proceeding to remove an employee from his employment, & criminal
action or proceeding againet a publiec employee, or an action or
proceeding brought by a public entity agsinst a public employee
as an individual and not in his officiasl capacity.

(b) "“Employee" includes an officer, agent or employee.

(c) "Public entity" includes the State, a county, city,
district or other public agency or public corporatiocn.

(2} Unless provision has been made by the public entity
for the amployment of other counsel in connection therewith, the
attorney for the public entity, upon request of the employee,
shall act as counsel in the defense of any action or proceeding
brought egainst an employee of the public entity, in his official
or individual capacity, or both, on account of:

{a) The death or physical injury to perscn or property as
a result of the dangerwus or defective condition of any publie
property; or

(b) The death or physical injury to person or property as a
result of the negligence of such employee occurring during the
course of his service or employment; or

{(c) Any damages caused by any act or failure to act by
such employee occwrring during the course of his service or employ-
ment.

(3) The attorney's fees, costs and expenses of defending




()

the action or proceeding pursuant to this section are a lawful
charge ageinst the public entity. The public entity may recover
from the public employee any sttorney's fees or the reasonable
value of legal services rendered, costs or expenses paid or incurred
by it under the provisions of this section if the mction or
proceeding is one described in subdivision (2) (c) of this section
and it is established that the public employee acted or failed
to act because of bad faith or malice.

(4) The rights of a public employee under this sectiocm
are in addition to and not in lieu of any rights the employee may
have under any other lew, charter, ordinance or regulation providing

Tor the defense of & public employee.
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Government Code Section 2002.5 provides:
2002.5. Whenever a suit is filed against an employee or officer
of the State of California licensed in one of the healing arts
under Division 2 of the Business and Professions Code, for mal-
practice alleged to have arisen out of the performance of his duties
as a state employee, a copy of the complaint shall slso be served
upcn the Attorney General and the Attorney General upon the request
of such employee shall defend said suit on behalf of such employee.
If there is a settlement or judgment in the suit the State shall
pay the same; provided; that no settlement shall be effected without
the consent of the head of the state agency concerned and the
approval of the Attorney General. The settlement of such claims
or judgments shall be limited to those arising from acts of such
officers and employees of the State in the performsnce of their
duties; or by reason of emergency aid given to inmates, state

officials, employees, and to members of the public.
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Government Code Section 26524

Upon reguest of any judge of the superior, municipal or
Justice court or comstable , the district attorney shall appear
for and represent the court or judge or constable if the court
or Jjudge or constable in his officiel capacity is a party defendant

in any actiocn.




Government Code Section 26529

In counties which have a county counsel, the county counsel
shall discharge all the duties vested in the district attorney by
Sections 26520, 26522, 26523 and 26524. The county counsel shall defend
or prosecute all civil actlons and proceedings in which the county
or any of its officers is concerned or is a party. He shall defend
all suits for dameges instituted ageinst officers or employees or
former officers and employees for acts performed by them in furtherance
of their duties while in the employ of the county or or any district
in the county, the legal services of which are required by law to be

performed by him.
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Government Code Section 26540

A district attorney shall not during his incumbency defend
or asslst In the defense of, or act as counsel for, any person

accused of any crime in any county.




Government Code Section 27645

The county counsel shall represent and advise the officers and
eniployees of special districts organized within the county and shall
have exclusive charge and control of all civil actions and proceedings
in which'special districts, their officers or employees are concerned
or are parties when:

(a) The governing board of the special district requests the
county counsel to so act

{b) The governing board of the special district is composed in
whole or in part of persons who are also members of the county board
of supervisors, and

{c) No specific provisicn is made in the law under which the

special district iz organized for the district to obtaln legal services.
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Government Code Section 53054

When a damage suit is brought against a locel agency for injuries
to person or property allegedly received as a result of the dangerous
of defective condition of public property, the attorney for the local
agency shall be defense counsel unless other counsel is provided for.
The fees and expenses of defending the suit are lawful charges against

the locsal agency.

(This section is part of the statute relating to dangerous or

defective conditions of public property.]




Government Code Section 61632

The district may employ counsel to defend any action brought
against 1t or eny of its officers, agents, or employees on account
of any injury, taking, demage, or destruction, and the fees and expenses,
ineluding the cost of any bonds and undertakings, involved therein

shall be a lawful charge against the district.

[This section is part of the Cammunity Services District

Law. ]
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Education Code Section 1043

If suit is brought against any member of the governing
board of any school district as an individual, for any act,
or omissicn, in the line of his official duty as member of the
board, or if suit is brought against any employee of any school
district for any act performed in the course of his employment,
the district attorney of the county shall defend the member of the
board or the individual employee upon reguest of the governing

board of the school district, without fee or other charge.
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Education Code Section 13007.1 provides:

13007.1; £is used in this section the term "action or
proceeding” does not include an action or proceeding to remove an
officer or employee from his employment cor a criminal action or
proceeding brought against an officer or employee. The term
includes all other civil actions or proceedings brought against
a school district officer or employee for an act committed during
his assigned hours of duty and within the apparent course and scope
of his employment.

The attorney for a school district, upon the request of the
officer or employee, shall act as counsel in the defense of any
action or proceeding brought asgainst an officer or employee of the
school district in his official or individual capacity, or both,
on eccount of any alleged tortious or criminal conduct erising
out of the performance of any official duty, upon, and following,
the determination of the governing board of said school district
that the officer or employee performed his official duty in good
faith in the apparent interests of the school district and without
malice and that such defense would otherwise be in the best interests
of the school districtf

The fees, costs and expenses of defending the action or
proceeding pursuant to this section are a lawful charge against
the funds of the school district. The school district mey recover
from the officer or employee any fees, costs or expenses paid or
incurred by it under the provisions of this section if it is established
that the officer or employee acted or failed to act because of bad

faith or nalice.
-12-




Yoter Code Section 5901 Art. IX(A) 6

6. No member, officer or employee of the cormission shall be
liable for injury or damage resulting from (a) action taken by such
member, officer or employee in good faith and without malice under the
apparent authority of this compect, even though such action is later
Judiecially determined to be unsuthorized, or (b) the negligent or
wrongful act or omission of any other person, emplcyed by the commission
and serving under such officer, member or employee, unless such
member, officer or employee either failed to exercise due care in
this selecticn, appointment or supervision of such other person,
or failed to take all available action to suspend or discharge such
other perscn after knowledge or notice that such other person was
inefficient or incompetent to perform the work for which he was
employed. No suit may be instituted against a member, officer
or employee of the commission for damages alleged to have resulted
from the negligent or wrongful act or cmission of such member,
officer or employee or a subordinate thereof occurring during
the performance of his official duties unless, within 90 days
after occurrence of the incldent, a verified claim for demages 1sg
presented in writing and filed with such member, officer or employee
and with the commission. In the event of a suit for damages against
any member, officer or employee of the commission on account of
any act of omission in the performance of his or his subordinates?
official duties, the commission shall arrange for the defense of such
sult and may pay all expenses therefor on behalf of such member, officer

or employee. The commission may at its expense insure its members,
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officers and employees against liability resulting from their acts
or omissions in the performasnce of their offielal duties. Nothing
in this parasgraph shall be construed as imposing any llability upon
any member, officer or employee of the commission that he would

otherwlse not have.

[This provision is contained in the Klamath River Basin Compact

(Water Code §§ 5900 and 5901).]
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Water Code Section 31088

The district may employ counsel to defend any action brought
against it or any of its officers, agents, or emplcyees on account
of any injury, taking, damage, or destruction, and the fees and
expenses involved therein shall be a lawful charge against the

district.

[This-section ig found in the County Water District Law.]
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Water Code Section 60201

The district may employ counsel to defend any litigation brought
against any director cr other officer, agent or employee thereof,
on account of his official action, and the fees and expenses involved

therein shall be a lawful charge sgeinst the district.

[This section is found in the Water Replenishment District Act.)
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Water- Uncodified Acts- Act 4025 Section 15

Claims for money or damages against the district are governed
by the provisions of Chapter 2 (commencing with Section 700) of
Division 3.5 of Title 1 of the Govermment Code, except as provided
therein. Claims not governed thereby or by other statutes or by
ordinances or regulations authorized by law and expressly applicable
to such claims shall be preparsd and presented to the governing
body, and all claims shall be audited and paid, in the same manner
end with the same effect as are similar clailms against the county.
The district may employ counsel to defend any action brought
against it or any of 1ts directors, officers, agents or emplojee
on acecount of any taking, injury, damage or destruction to any
property or injury or damage to any person, and the fees and expenses

involved therein shall be a lawful charge against the district.

[This section is found in the Kings River Conservation

District Act.]
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Water~ Uncodified Acts - Act No. 5243 Section 21

No director or other officer, agent, or employee of any
district shall be liable for any act or omission of any cfficer,
agent or employee appointed or employed by him unless he had
actual notice that the person appointed or employed was inefficient
or lncoampetent to perform the service for which such person was
appointed or employed or unless he reiains the inefficient or
incompetent person after notice of the inefficiency or incompetency.

The district may employ counsel to defend any litigaticn
brought against any director or other officer, agent, or employee
thereof, on account of his official action, and the fees and
expenses involved therein shall be a lawful charge against the
district.

If any director or other officer, agent, or employee of the
district is held liable for any act or omission in his official
capacity, and any judgment is rendered thereon, the district, except
in case of his actual fraud or actual malice, shall pay the judgment
without obligation for repayment by such director or other officer,

agent, cr employee.

[This section is found in the Municipal Water District Act.]
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Water- Uncodified Acts- Act 9095 Section 76

No director or cther officer, agent, or employee of the
agency shall be liagble for any act or omission of any officer,
agent or employee appointed or employed by him unless he had
actual notice that the person appointed or employed was ineffilcient
or incompetent to perform the service for which such person was
appointed or employed or unless he retains the inefficient or
incompetent person after notice of the inefficiency or incompetency.

The agency may employ counsel to defend any litigation brought
against any director or other officer, agent, or employee thereof,
on account of his official action, and the fees and expenses involved
therein shall be a lawful charge against the agency.

If any director or other officer, agent, or employee of the
agency is held lisble for any act or omission in his official capacity,
and any Jjudgment 1s rendered thereon, the agency, except in casze
of his ectuwml fraud or actual malice, shall pay the judgment without
obligation for repayment by such director or other officer, agent,

or employee.

[This section is found in the Mojave Water Agancy Act.]
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Water- Uncodified Acts- Act 9097 Section 24

No director or other officer, agent, or employee of the
agency shall be liable for any act or omissicn of any officer,
agent or employee appointed or employed by him unless he had actusl
notice that the person appointed or employed was inefficient or
incompetent to perform the service for which such person was appointed
or employed or unless he Tretains the inefficient or incompetent
person after notice of the inefficiency or incompetency.

The asgency may employ counsel to defend any litigation brought
against any director or other officer, agent, or employee thereof,
on account of his official action, and the fees and expenses involved
therein shall be a lawful charge against the agency.

If any director or other officer, agent, or employee of the
agency is held liable for any act or omission in his official
capacity, and any judgment is rendered thereon, the agency, except
in case of his actual fraud or actual malice, shall pay the Judgment
without obligation for repayment by such director or other officer,

agent or employee.

[This section is found in the Desert Water Agency Law. )




Water- Uncodified Acts - Act No. 9099 Section 24

No director or other officer, agent, or employee of the agency
shall be lisble for any act or omission of any officer, agent or
employee appointed or employed by him unless he had actual notice
that the person appointed or employed was inefficient or incompetent
to perform the service for which such person was appointed or employed
or unless he retains the inefficlent or incompetent person after
notice of the inefficiency or incompetency.

The agency may employ counsel to defend any litigation brought
against any director or other officer, agent, or employee therecf,
on account of his official action, and the fees and expenses involved
therein shall be a lawful charge against the agency.

If any dlrector or other officer, agent, or employee of the
agency is held liable for any act or omission in his official capacity,
and any judgment is rendered thereon, the agency, except in case
of his actual frauwd or actual malice, shall pay the judgment without
cbligation for repayment by such director or other officer, agent
or employee.

{This section is found in the San Gorgonio Pass Agency Law. ]




Memo. 21 {1962) EXHIBIT II

Opinion No. 61-246--February 5, 1962

SUBJECT: PEACE OFFICER--Obligation of Public entity to provide
legal counsel to defend against false arrest charge, regard-
less of provisions in insurance policy procured by officer
concerning legal representative, and remedies of peace
officer in case of failure to provide defense discussed.

Requested by: DISTRICT ATTORNEY, SACRAMENTC COUNTY

Opinion by: STANLEY MOSK, Attorney General
V. Barlow Goff, Deputy

The Honcrable John M. Price, District Attorney of the County
of Sacramento, has requested the opinion of this office on the
following questions:

1. If a false arrest insurance policy procured by the
insured police officer at his own expense provides for the
reimbursement of the insured for legal expenses incurred in
defense of a claim, but reserves to the insurer the right to
take over the conduct of the legal defense, although not
requiring the insured to contest legal proceedings unless a
mutually agreed upon counsel so advises and the insured consents
therete, the consent not to be unreasonably withheld, is the
employing public entity under a duty to provide a legal defense
for such peace officers against an action arising out of acts
performed within the ccurse of their employment and covered
within the risk insured against?

2. If a public entity does not employ counsel, part time
or at all, is it relieved from the responsibility of providing
a legal defense for peace officers sued under the circumstances
set forth in question 1 above?

3. If a public entity is legally obligated but refuses to
provide a legal defense for peace officers sued as stated in
question 1 above, what legal remedies are then available to the
employee?

The conclusions are as follows:

1. If requested by the peace officer employee, the public
entity is under a duty pursuant to section 2001 of the Govern-
ment Code to provide a legal defense for such employees against
actions arising out of acts, or the failure to act, performed
within the course of their employment, notwithstanding the
provision of the employeets insurance policy relative to counsel.
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2. The public entity is not relieved of its responsibility
to provide a legal defense by reason of the fact that it does
not employ counsel.

3. If the public entity refuses to provide a legal defense
upon the employee's request, the employee may mandate the
public officials to compel the performance of the statutory
duty of providing legal representation at public cost. However,
should it become necessary to immediately obtain defense
counsel by reason of limitations upon the time within which to
appear and answer the complaint in the aforementioned actions,
the employee may retain counsel upon the refusal of the public
entity to provide a legal defense, and thereafter present a
claim in the manner provided by law for the reasonable amount
of attorney's fees and costs incurred.

ANALYSIS

The questions presented involve the application and con-
struction of section 2001 of the Government Code which was
amended by Statutes of 1961, chapter 1692 and now provides
as follows:

"{1) As used in this section:

"{a) “*Action or proceeding? does not include an
action or proceeding to remove an employee from his
employment, a criminal action or proceeding against a
public employee, or an action or proceeding brought by
a public entity against a public employee as an individ~
ual and not in his official capacity.

"(b) ‘Employee' includes an officer, agent, or
employee.

"{c) ‘*Public entity' includes the State, a county,
city, district or other public agency or public corporation.
"(2) Unless provision has been made by the public
entity for the employment or other counsel in connection

therewith, the attorney for the public entity, upon
request of the employee, shall act as ccunsel in the
defense of any action or proceeding brought against an
employee of the public entity, in his official or
individual capacity, or both, on account of:

"(g) The death or physical injury to person or
property as a result of the dangerous or defective
condition of any public property; or

"{b) The death or physical injury to person or
property as a result of the negligence of such employee
occurring during the course cf his service or employment; or

"{¢c) Any damages caused by any act or failure to
act by such employee occurring during the course of his
service or employment.

"(3) The attorney's fees, costs and expenses of
defending the action or proceeding pursuant to this section
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are a lawful charge against the public entity. The
public entity may recover from the public employee
any attorney's fees or the reasonable value of legal
services rendered, costs or expenses paid or incurred
by it under the provisions of this section if the
action or proceeding is one described in subdivision
{2){c) of this section and it is established that the
public employee acted or failed to act because of bad
faith or malice.

"(4) The rights of a public employee under this
section are in addition to and not in lieu of any rights
the employee may have under any other law, charter,
ordinance or regulation providing for the defense of a
public employee.m

(A1l statutory references in this opinion are to the Government
Code unless otherwise noted.)

Although prior to this amendment section 2001 and the now
repealed section 2002 indicated a legislative intent to provide
a legal defense for public employees at public cost, the sections
contained serious ambiguities including when and by whom the
issue of good faith of the employee was to be determined in
order to ascertain whether or not he was entitled to a legal
defense at public cost, and the circumstances under which
other counsel would be provided (see Tracy v. County of Fresno,
125 Cal. App.2d 52; 35 Ops. Cal. Atty. Gen. 103). Since under
subsection (3) of the existing provisions the determination of
the employeest good faith arises only in connection with the
recovery of attorney's fees or the reasonable value of legal
services rendered, the duty to defend by implication is not
contingent upon a preliminary finding of good faith. Also,
subsection (2) clearly indicates that if the employee desires
legal representation at public cost, it i1s the responsibility
of the public entity and not the employee to make provision
for the employment of counsel other than the attorney for the
public entity, a situation which might occur, for example,
when the official attorney was prcperly disqualified or
incapacitated, or when an insurance contract procured under
section 1956 imposed the duty and right to conduct the defense
upon the insurer, or where the local public entity did not have
an attorney.

The broad definition of "public entity,™ which does not
draw a distinction upon whether or not the public entity has
regular, part time or any counsel, when considered with the
mandatory language of section 2 (shall impose a mandatory duty
where public policy favors such a meaning and where addressed
to a public officer, People v. Municipal Court, 145 Cal. App.=2d
767, 778) and the further provision that attorney's fees and
other costs are a lawful charge against the public entity, not
only imposes a duty upon the attorney for the public entity,

.



but also upon the public entity itself to provide a defense

at public costs for its employees who request such legal
representation in an action against them in either their
official or individual capacities and based upon acts or the
failure to act occurring during the course of their employment.
This conclusion is consistent with the policy of such statutes
to provide public employees with a measure of protection from
the harrassment of vexatious lawsuits {see Huffaker v. Decker,
77 Cal. App.2d 383, 388 construing former sections).

Of course, section 2001 deces not require the public
entity to indemnify its employees for judgments arising out
of such action (cf. section 1956 authorizing the public entity
to insure against such risks at public cosc% and, therefore,
many peace officers have acquired false arrest insurance to
protect themselves against such risks. The policy, in addition
to indemnifying the insured peace officer, frequently provides
for reimbursement for legal expenses incurred, but reserves to
the insurer the right to take over the legal defense, although
not requiring the insured to contest legal proceedings unless
a mutually agreed upon ccunsel so advises and the insured
consents thereto, such consent not to be unreasonably withheld.
However, the duty of the public entity to provide a legal
defense is not dependent upon the contractual rights of the
employee with third parties, but upcn the employee's request
for representation, assuming the action to be within section
2001. The conventional view is that a contract incorporates
rather than modifies existing statutes, (see Wing v. Forest
Lawn Cemetery Assn., 15 Cal.2d 472}. To permit the public
entity tc avoid a statutory duty by relying upon the contractual
duty owed by a third party would be akin to the creation of a
novation without the necessary consent or agreement of the
obligee to release the original obligor (see Alexander v. Angel,
37 Cal.2d 856, 860). It is concluded, therefore, that the
terms of the insurance contract relative to the insurer's
duty to defend have no bearing upon the statutory duty of the
public entity which upon request of the employee is responsible
for providing a legal defense at public expense against action
for false arrest and imprisonment or assault and battery arising
out of acts performed during the course of his duties.

As previcusly noted and in answer tc the second question,
section 2001 does not distinguish between public entities
which do have counsel and those which do not and, further, by
recognizing that provisions may be made for other counsel, the
fees of which are a legal charge against the entity, the lack
of regular or part time counsel does not relieve the public
entity from the responsibility of providing a legal defense for
peace officer employees who have been sued in the above-
mentioned actions.

-
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Since it is conclucded that the public entity is under a
duty to provide a legal defense for its employees who have
requested legal representation in actions based upon acts or
the failure to act occcurring in the course of their employment,
the guestion of the employeets remedy in the event of the
refusal of the public entity to make provision for counsel is
then raised. After the request for legal representation has
been denied, the emplcoyee may mandate the public officiais to
compel the performance of their statutory duty of providing
legal representation at public cost (Code of Civil Procedure,
secs. 1085-1086: Parker v. Bowror, 40 Cal.2d 3443 Palmer v,
Fox, 118 Cal. App.2 L5.3).

However, should it become necessary to immediately obtain
defense counsel by reason of limitations upon the time within
which to appear and answer the complaint in the aforementioned
actions, the employse may retain counsel upcn the refusal of
the public entity to provide a legal defense, and thereafter
present a claim in the manner provided by law for the reason-
able amcunt of attorney's fees and costs incurred. Alithough
section 2001 does not expressly authorize this latter remedy,
neither is the public entity authorized to refuse to provide
for the legal defense of such actions upon the employeel's request
and, accordingly, it is concluded that due to the exigency of
the situation, this remedy exists {see Tracy v. County of Fresno,
supra, impliedly recognizing the existence cof such a procedure;
35 Ops. Cal. Atty Gen., 103, 108.
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EXHIBIT III

CONSTRUCTICN OF GOVERNMENT CODE SECTION 2001
PRIOR TO 1961 AMENDMENT

1. In Tracy v. Fresno County, 125 C.A.2d 52, 270 P.2d 57 {1954),

the court held that the employment of private counsel was not
authorized by the mere claimed refusal by county counsel to
defend a sheriff charged with misconduct by the grand Jury;
together with county counsel's advice to sheriff to obtain
private counsel, at any price agreed on without previous
authorization of the board of supervisors or the proper county
officer. The court stated (125 C.A.2d at 54-56) with reference
to Section 2001 of the Government Code:

Counsel for plaintiff argues that . . . public
interest is involved in any proceeding brought to
remove a public officer from office; that faithful
public officers should be protected from unfounded
accusations based on honest action taken by them in
good faith and without malice; that if such public
officer be wrongfully charged he should be defended
in the public interest, because otherwise a public
official, improperly charged, could be hounded out
of office by unfounded charges brought against him
requiring him to expend enormous funds for counsel
fees and court costs in defending himself, and that
for this reason Section 2001 supra, was amended to
so provide; that any decrease in the potential
liability of an official will increase the willing-
ness of competent people to assume the risk of
office and an expenditure to that end is for a
public purpose, and that similar statutes so pro- _
viding have been held constitutional, citing People
v. Standard Acc., Ins. Co., 42 Cal. App.2d 409, hgj .« s v e




The legislative history of that section shows
that it was based on the Statutes of 1919, chapter
360, as amended by Statutes 1931, chapter 1168,
and Statutes 1933, chapter 807. It then applied
only to suits for damages on account of injury to
persons or property resulting from the dangerous
or defective condition of any public property on
account of any action or work done by him in his
official capacity. Under these circumstances it
was the duty of the attorney for the county to act
as counsel in defense of such suit “uniess lawful
provision had been made for the employment of other
counsel in connection therewith." Under such cir-
cumstances the '"fees and expenses involved . .
are a lawful charge" against the county. 1In all of
these statutes, that portion relating to the duties
of counsel now found in subdivision %b}(2) of the
section was not segregated from and was obviously
applicable to the entire section. Upon codification
of the Act in 1943, it was divided into sections and
subdivisions, substantially as it is now found. 1In
1951 [Stats. 1951, chap. 1087, § 1] Section 2001 was
amended to read as above quoted, to eliminate the
words "“sult for damages™ and substitute the words
"any action or proceeding, including a taxpayer’®s
suit.”

It does not appear to us that this change
clearly indicated a legislative intent to so
radically enlarge and change the purpose of scope
of the Act as to include the costs of defense of
a criminal action or of a grand jury accusation,
which is criminal in nature, instituted by a body
politic in the name of the People of the State of
California which, in effect, would call upon the
district attorney to prosecute the action and the
county counsel to defend the action at the county's
expense,

2, Under the language of Section 2001 prior to the 1961
amendment, the right of the public officer or employee to a
defense was not clear because of the ambiguous language of
the section. As the court said in the Tracy case (125 C.A.2d
at 56-57): '



In the present section it is clearly shown that
before the county official would be entitled to

be represented by the attorney for the county to
defend a suit against such official for "any action
taken or work done® by him, it would become immedi-
ately necessary for such official to show to someone
or to some body (the manner in which and degree to
which it must be shown is not indicated, and the
section does not indicate the person or body) that
he was free from bad faith and malice. Upon such
showing it then becomes the duty of the attorney
for the county to act in defense of such suit
unless provision has been made (by someone - the
section does not indicate) for the employment of
other counsel.

The crucial question then arises as to who is
to determine the question of good faith and lack of
malice, and upon what standard it is to be determined.
Is it the board of supervisors, the county attorney,
or is it to be ultimately determined in a subsequent
court action and must the county officialts good
faith and lack of malice be established by a pre-
ponderance of the evidence or beyond a reasonable
doubt? It does not appear from the instant plead-
ings that the question of the sheriffis good faith
and lack of malice was ever considered by any of
the parties above mentioned. It is apparent that
the question was not presented to the board of
supervisors. If it was considered by the county
counsel it appears that the determination was
against the sheriff on this issue because the county
counsel allegedly refused to act and the reason may
have been that he was not satisfied that the sheriff
acted in good faith and without malice. Plaintiff‘'s
contention that the jury's finding that the allega-
tions of the accusation were in favor of the sheriff
and were accordingly res judicata on this issue is
not supported by the pleadings or the law. The
accusation did not plead either that the sheriff
acted in good faith or bad faith and/or with or
without malice. . . » Under Section 2001, supra,
before the public official would be entitled to be
represented by the county counsel or the district
attorney, as the case may be, or to make provision
for other counsel at the expense of the county, it
would be necessary for the county official to first
show, to someone or some authority, that the actions
taken by him were in "good faith and without malice.™
Just what measure of proof is required is not indicated
by the section, but it does seem reasonable that it
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would take no more than the greater weight of the
evidence, and this would be a discretionary matter
to be determined by the authority authorigzed to
determine that issue . + . o

The section contemplates that the determination
must be made by someone or some authority, other
than the county official invoived. The implication
is that the refusal of the county counsel to act
may have been predicated upon the belief that the
sheriff had not established that he acted in good
faith and without malice. . . . We do not believe
that it was intended that the county official
involved would be the one to determine whether he
acted in good faith and without malice or that he
was the one authorized by this section to make
provision "for the employment of other counsel™
in any unlimited amount and for his own personal
defense in such action, without the sanction or
direction of some other authority.

The court then referred to Section 2002 of the Government Code
(repealed in 1961) and stated:

This section clearly contemplates first, an
authorization by the board of supervisors, and
second, a determination by the attorney that the
county officer acted in good faith and without
malice, before he would be entitled to be repre-
sented by county counsel and at public expense.
It appears more reasonatle that this was the in-
tention of the Legislature in casting the Section
here involved [Section 20017 and that unless the
board of supervisors, which body was authorized
to audit and pay the claim in the final analysis,
had previocusly by contract or otherwise, made pro-
vision for the employment of other counsel, the
fees, costs, and expenses involved would nct be a
lawful charge against the county.
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TENTATIVE RECOMMENDATION

¢f the
CALIFORNIA 1AW REVISION COMMISSION
relating to

Defense of Actlons Brought Against Public Officers and Employees

A number of California statutes either authorize or require public
entities to defend actions and proceedings brought against their officere
and employees. The two principal statutes are Section 2001 of the
Government Code and Section 13007.1 of the Education Code.

Government Code Section 2001 requires that, upon request, a pubdblic
entity defend a civil action or proceeding brought against its officer,
agent or employee on account of any act or failure to act occurring during
the course of his service or employment} The section covers all public
entities and includes all torts, whether negligent or intentional. Unless
provision is made by the public entity for the employment of other counsel,
the attorney for the public entity is required to act as defense counsel.
The Attorney General has ruled that the lack of a regular or part-time
counsel, or the disqualification or incapacity of regular counsel, does
not relieve the public entity from the duty of defending the action or

proceeding.a

l. Under Section 2001, the officer, agent or employee is not entitled to
be defended at public expense if the action or proceeding is brought
to remove him from his office, agency or employment or is brought by a
public entity egainst him as an individual and not in his official
capacity.

2. 39 Ops. Cal. Atty. Gen. 103 (1962).
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Section 2001 was substantially amended in 1961. Prior to the 1961
amendment, the section apparently required a preliminary determination
that the defendant had acted in good faith and without malice before he
was entitled to be defended at public expense.3 The amended section,
however, requires the public entity to defend the action or proceeding--
even though the public entity believes that the defendant may have acted
or falled to act because of bad faith or malice--and permits the public
entity to recover the cost of the defense from the defendant if it is
later established that he acted or failed to act because of bad faith or
malice.

Section 2001 does not spell out the remedies available to the
defendant in case the entity refuses to defend him upon request. The
traditional remedy would be to petition for a writ of mandate to compel
the appropriate public officials to aet.h In cases where thils remedy
would not be adequate, the defendant apparently may retaln his own counsel
upon the refusal of the public entity to do so, and the public entity
must reimburse him for the reasonable amount of attorney's fees and costs

5

incurred.

3. The section did not indicate by whom this determination was to be made.
See Tracy v. Fresno County, 125 C.A.2d 52, 56-57, 270 P.2d S7(195k).

4. 39 Ops. Cal. Atty. Gen. 103 (1962).

5. Although Section 2001 does not expressly authorize this remedy, this
is the interpretation given the section by the Attorney General. See
39 Ops. Cal. Atty. Gen. 103 {1962). Presumably the officer, agent or
employee would have to establish that he was in the course of his
service or employment and that he did not act or fail to act because
of bad faith or mamlice.




Section 2001 overlaps and conflicts with other California statutes.6
For example, Govermment Code Section 2000, which applies only to cities,
counties and school districts, apparently permits a public officer included
within its terms to retain his own attorney without first requesting that
the public entity defend the action and gives the officer the right to
recover the cost of defending the action from the public entity.

Government Code Section 2002.5, which applies only to an officer or
employee of the State licensed in one of the healing arts, requires that
the Attorney General defend the officer or employee upon request; but it
is not clear whether the State can recover the expenses of such defense
from the officer or employee if it is later established that he acted or
failed to act beceuse of bad faith or malice.

Although Section 2001 purports to apply to all public officers, agents
and employees, school district officers and employees are also covered by
a special statute {Education Code Section 13007.1) enacted in 1961.

Section 13007.1 adopts the basic scheme that was rejected when Section

2001 was amended in 1961. Thus, Section 13007.1 provides that a school
district officer or employee is entitled to a defense at public expense
only after a determination by the governing board of the school district
that "the officer or employee performed his official duty in good faith

in the apparent interests of the school district and without malice and

6. Cal. Govt. Code §§ 2000, 2002.5, 2652k, 26523, 61632; Cal. Ed. Code
§§ 1043, 13007.1; Cal. Water Code §§ 31088, 60201; Kings River
Conservation District Act (Chapter 1728, Statutes of 1959) § 15;
Municipal Water District Act of 1911 (Chapter 62, Statutes of 1951)
§ 21; Antelope Valley-East Kern Water Agency law (Chapter 2146, Statutes
of 1959) § 76; Desert Water Agency Law (Chapter 1069, Statutes of 1961)
§ 24; san Gorgonic Pass Water Agency Iaw (Chapter 1435, Statutes of 1961)
§ 24. ©f. Cal. Water Code § 5901, Art. IX{A) 6 (Klamath River Basin
Compact).
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that such defense would otherwise be in the best interests of the school
district.”

The Iaw Revision Commission has concluded that the present overlapping
and inconsistent statutes should be replaced by a general statute providing
for the defense of public persormel at public expense. Neither Section
13007.1 nor Section 2001 provides a satisfactory scheme for the new
general statute. Section 13007.1 does not adequately protect a deserving
public officer, agent or employee, for this section apparently leaves the
decision as to whether he will be defended at public expense entirely to
the discretion of the public entity.

Section 2001 is also unsatisfactory, primarily because it requires
the public entity to defend an action or proceeding even i1f the defendant
actually acted or failed to act because of bad faith or malice. It seems
contrary to sound public policy to expend public funds to defend a civil
action or proceeding against such a defendant. Yet this can be the result
under Section 2001 because the right to recover the cost of the defense
will be effective only to the extent of the defendant's financial
resources. Moreover, Section 2001 does not adequately protect the

deserving public officer, agent or employee in cases where a conflict

of interest mgy arise under its provisicns. For example, the interest of the

public entity may best be served if it is established in the action against
the officer, zgent ¢r erplcyece that he acted cr fallaed to act because of
tad falth, corruption or actual malicec, for the publie entity con them

8

under Section 2001 recover from him the cost of his delense.

7. See also, Cal. Ed. Code § 1043, relating to defense of school district
officers and employees. '

8. See note 12, infra.
=l



To eliminate this pcssible conflict of interest and at the same
time to assure that deserving public officers, agents and employees
will have an absolute right to be defended at public expense, the

Commission makes the following recommendations:

1. Upon request by a public officer, agent or employee, a public
entity should be required to defend a civil action or proceeding brought
against him on account of any alleged negligent or wrongful act or omission9
in the scope of his service, agency or employmentlo unless the public
entity determines (a) that he was not within the scope of his service,
agency or employment at the time of the act or omission or (b) that he
acted or failed to act because of bad faith, corruption or actual malice.

If the public entity defends the action or proceeding, it should have
no right to recover the costs of the defense from the person defended.
This will eliminate the possible conflict of interest pointed out above,
for the public entity need not defend the action or proceeding if it

determines that the defendant acted or failed to act because of bad

9. The phrase "negligent or wrongful act or omission" embraces any act
or failure to act, whether negligent, intentiocnally tortious or
criminal. The fact that the act done is a serious crime is, of course,
a factor indicating that it is not in the scope of employment.
10. The phrase "scope of his office, agency or employment"” is intended to
make applicable the general agency principles that the California
courts use to determine whether the particular kind of conduct is to
be considered within the scope of employment in cases involving actions
by third persons against the principal for the torts of the agent.

11. See text at note 8 supra.




faith, corruption or malice and, if the public entity undertakes the
defensg, it willi have no conflict of interest because it will not be

permitted to recover the cost of the defense from the defendant.l2

2., The public officer, agent or employee should have two remedies
if the public entity fails or refuses to provide him with a defense at
public expense. First, he should be permitted to petition for a writ of
mandate to compel the public entity to perform its statutory duty. This
remedy would, however, rarely be effective where the public entity refuses
to defend because it has determined that the defendant was not within the
scope of his service, agency or employment at the time of the act or
omission or that he was guilty of bad faith, corruption or actual malice.
Nor would a petition for a writ of mandate be a satisfactory remedy if it
becomes hecessary for the public officer, agent or employee to obtain
counsel immediately by reason of limitations upon the time within which to
appear and answer the complaint in the action ageinst him. A second remedy
should, therefore, be available to the defendant when the public entity
fails or refuses to defend him; He should be permitted to retain his own
attorney and be given a cause of action against the public entity to recover
the expenses he incurs in defending the action or proceeding if the act or

omission occurred in the scope of his service, agency or employment and he

12. A more serious conflict of interest problem could arise in cases
where the public entity is reguired to pay the judgment secured against
the public officer, agent or employee. K.c., Cal. Govt. Code § 2002.5;
Municipal Water District Act of 1911 {Chapter 62, Statutes of 1951)
§ 21; Antelope Valley-East Kern Water Agency Iaw {Chapter 2146, Statutes
of 1959) § 76; Desert Water Agency law (Chapter 1069, Statutes of 1961)
§ 24; san Gorgonio Pass Water Agency Law {Chapter 1435, Statutes of
1961} § 24. This problem will be dealt with in a subsequent
recommendation.
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was not guilty of bad faith, corruption or actual malice. The Attorney
General has ruled that both of these remedies are svailable under appropriate

13

circumstances under the existing law.

3. A public entity should be authorized to defend a criminal action
or proceeding brought against an officer, agent or emgloyee on account of
an alleged wrongful act or omission occurring in the performance of his
service, agency or employment if the public entity determines that he arcted
in good faith and without actual malice in the apparent interests of the
public entity and that such defense would be in the best interests of the
public entity. Public entities do not now have this authority.llL The
Commission has been advised, however, that cases occasicnally arise where
a criminal proceeding is brought against a public employee who was simply
carrying out his orders. For example, one case brought to the attention
of the Commission involved a school district employee charged with criminel
assault for ejecting z bully from a school playground. Because the school
district was not authorized to provide him with counsel, this employee
was required to secure his own attorney to make an appropriate motion to
dismiss the criminal proceedings brought against him. The Commission has
concluded, therefore, that it would be sound public policy to give public
entities a limited discretionary authority to defend criminal actions and
proceedings brought against their officers, agents, and employees. The

public officer, agent or employee should not have any recourse against the

13. 39 Ops. Cal. Atty. Gen. 103(1962).

14. But see Cal. Govt. Code § 61632; Cal. Water Code §§ 31088, 60201;
Kings River Conservation District Act (Chapter 1728, Statutes of

1959).



entity should it decline to furnish him with counsel in a criminal action

or proceeding.

L. A public officer, agent or employee should not be entitled to be
defended at public expense against an actlion or proceeding to remove him
from his office, agency or employment or against an action or proceeding
brought by the public entity against him as an individnal and not in his
official capacity. Similar limitations on the right to be defended at

public expense are found in Govermment Code Section 2001.

5. The recommended legislation should be in addition to and not in
lieu of any rights the public officer, agent or employee may have under
any contractl5 or under any other law, charter, ordinance or regulation
providing for his defense. Govermment Code Section 2001 contains a similar

provision.

15. See 39 Ops. Cel. Atty. Gem. 103 (1962).

_8-



5/15/62

The Commission's tentative recommendation would bte effectuated

by the enactment of the foillowing measure:

An act to add Chapter & (commencing with Secticn 9%91.1) to Division

3.5 of Title 1 of the Govermment Code, and to repeal Secticns

2000 and 2001 cf, znd to amend Sections 2002.5, 26529 and 61632

of, the Govermment Code, and to repeal Secticns 1043 and 13007.1

of the Eduecaticn Code, and te repeal Section 60201 of, and to

amend Section 31086 of, the Water Code, and to amend Secticn

15 of the Kings River ConScrvaticn District Act (Chapter 1T28_J

Statutes of 1959), Secticn 21 of the Municipal Water District

Aet of 1921 (Chapter 62, Statutes of 1951), Section 76 of the

Antelope Valley-Bast Kern Water Agency Lew {Chapter 21L6,

Statutes of 1959), 3ecticn 24 of the Desert Water Agency

Law (Chapter 1069, Statutes of 19€1) and Seciion 24 of the

Sen Gorgonic Pass Water Agency Lew (Chapter 1435, Statutes

of 1961), relating to defense cf acticns and proceedings

brought against putlic officers, agents and employees.

The veople of the State of Cailifcrnia do enact as follows:

SECTION 1. Chapter 6 (ccrmencing with Section 791.1) is

added to Division 3.5 of Title 1 of the Government Code, to read:
CHAPTER 6. DEFENSE QF PUBLIC CFFICERS, AGERTS AND EMPLOYEES

991,1. As used in this chapter:

..9,.




(a) "Action or precceeding” does not include (1) an acticn or
proceeding to remove an employee from his service, agency cor
employment or (2) an acticn or proceeding trought by a putlie
entity egainst its cwn employee as an individual and not in his
cfficial rcapacity.

{b) "Employee" includes an officer, agent or employee.

(e) "Public entity" includes the State, a county, city,

district or other public agency or public corporation.

991.2. Except as otherwise provided in Section 991.3, ugpon
request of an enployee or former emplioyee, Zhe public entity shall
provide for the defense of any civil action or proceeding brought
against him, in his official or individual capacity or both, on
account cof any alleged negligent cor wrongfu®l act cr omission in
the scope of his service, agency cr employment as an cfficer, agent

or employes of the public entity.

991.3. 'The public entity may refuse tc defend an acticn

or proceeding zgainst an employee or former erplcyee if the public

entity determines that!

{a} He was nct within the scope of his office, agency or
employment at the time of the alleged negligent or wrongful act

or cmissicn; or

(v) He acted or failed to act because of btad faith, corrupiticn

or actual malice.

991i.4. A public entity may, in its discretion, provide for

the defense of a criminal acticn or proceeding trought against an

w10



employee or former employee on account of an alleged wrongiul

act or omission occurring in the performance of his service,

agency or employment as an officer, agent or employee of the public
entity if the public entity deterwmines that he acted in good faith
and withcut actual malice in the apparent interests of the public
entity and thet such defense wculd te in the best interests of

the public entity.

801,5. The public entity may provide for the defense cof
an action or proceeding under thisg chapter by its cwn attorney
or may employ other counsel for this purpose. The fees, costis
and sxpenses of defending an action or procesding under this
chapter are a lawful charge against the public entity. The public
entity has nc right to recover such fees, costs and expenses Irom

the employee defended,

991.6. If after reguest a putlic entity fails or refuses
to provide an employvee with a defense as reguired by Section G91.2,
the employee may retaln his cown counsel 1o defend the action or
proceeding and is entitied to recover from the public entity
such reasonanle albtorney's fees, costs and expenses as are
necessarily incurred by him in defending the sction or proceeding
if it arose ocut of an alleged negligent or wrongful act or cmission
in the scope of his service, agency or emplcyment as an officer,
agent or employee of the public erntity, bubt he is not entitled
to such reimbursement if the public entity establishes thet he
acted or falled tc act because cof bad Taith, corruption or actual

malice.

T



Nothing in this section shall te construed to deprive an
employee of the right to petitica for a writ cf mandate tc
compel the publiic entity or the geverning bedy or an cofficer

thereof to perform the duties imposed by this chapter.

991.7, Thne rights c¢f a public employee under this chapter
are in addition to and nct in lieu of =zny rights he may have under
any contract or under any cther law, charter, ordinance or regulation

rroviding for his defense.

SEC. 2. Section 2000 of the Government Code is repealied.
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SEC. 3. Section 2001 of the Government Ccde is repealed.
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attorney-for-tha-oubliamontity,-upsh-Foquess-af-the-empleyeay
shall-aet-ac-courEel-ik-the-30fGREQ-EE~ARY -39+ 2ER-6¥ -PFERIQALAE
browght-agaiact.an-cupicysa~gf-the-publics~entityy-dn-ni-cffiokal
sk-tnlividval-sapasity,y~er-bothy-cR-8850uR5-854
(ri--The-death-er-physieal-iRIUFy -56-B0Fr8eR~SF-PPORErby -as
a=-¥eEult-ef-thas-dzngerens-ar-dafeotiva-conditicr-ef-any-pubiie

FEeEeFt)is-or

*~

£b)--The-death-sr-phyeieal-injurF-io-FOFSOR-6F -property -as-a

»esukt-cf-the-negligonca-ef-suck-cmpleyos —e2arrrirg -during-the

sewrse-af-his-sorviss-or-cmplayzerts-ar
{o}--iny-domages -c2usad-by -any -aet -er-failars ~bo-asb-by

such-snploree-~cssurring -during-the -ceurse-ef-Ris-sor¥ice -aF

SR LeFLeRE.

€33)--The-siterneyle-Lasey-costs -and -expenses -ef-defonding

o



-

the-action-er-proeceding-pursuant-te-this-ecetica-are-a-2awful
ehayge-egazRei-tAe~public-ertisry-~The-public-crbity-may-roeover-
frem~the-pukric~axplsroc-any-atiorreyles-feau-er-tac-reascrakbie
vainewef-legal-gervisce-reRdsv¥edy~a8658-6Y-2XpeRses-said-er~2neurred-

it-urdor-She-provisisns-cf-thig-seetigr-if-3ke-action-gr-preceeding~

Jecf-bhis-geetien~and-at-

,h
i
g
1
A
)]

tg-cne-dgsericed-in-srhdivaizisa-
aptablipghed-that-the-publis-cre-ayee-geted-sr-faltled-ts-aei-beeause~
ef-kad-faitk-cr-malisc.

(b --The-pights-gf-o-publia-expleyee-undar-this-geatien
sr¥e-in-additicn-to-zrd-nst-ip-licv-sf-3ay-righte-the-enplsyee-may
bavs-urder-anF-ether-lavy-chartery-ardikcnea-s¥-reghlatich-previdiag

£or-tha-defencs-cf-a-puklis-crpleyeey |

SEC. 4, Section 2002,5 of the Goverrment Code is amended to
read:

2002.5. Whenever a suit is filed against sn empioyee or officer
of the State of California licensed in one c¢f the healing arts under
Division 2 of the Business and Professicns Code, for malpractice
alleged to have arisen out cof the serformance of his duties as a
state employse, a copy of the ccmplaint shall alsc be served upon
the Attcrney Genesral [amé-the-Attorrey-Conevsi-upsn-the-roguess

uit-en-tehalf-cf-susk-empieyea].

i }]

sf-gueh-expleyee~grati-defond-gaid-
If there is a settlement or judgment in the sguit the State shall

pay the same; provided, that no settlement shall bve effected without
the congent of the head of the state agency concerned and the
approval cf the Attorney General. The settlement of such claims

or judgments snall be limited to those arising from zcts cf such

e Pl



officers and employees of the State in the performance cf their
duties; or by reason of emergency aid given to inmetes, state

officials, employees, and to members of the public.

SEC. 5. Secticn 26525 of the Government Code is amended
tc reed:

26529, In counties which have a zounty counsel, the county counsel
shall discharge all the duties vested in the district attorney by
Sections 26520, 26522, 26523 and 26524, The county counsel shall
defend or prosecuts all ecivil aciions ?nd proceedings in which the

county or any of its officers is concerned or is a party in his

official capacity. [He-skazil-defend-sll-suibe-fer-denages-irstituted

ageipgs-cificevyp-gr-crpleyeci-a¥- feFRer-ofreears-and- eHE-SYREB - E6F
aste-perferred-by-thep-in-furtheranee-sf-Sheir-datics-vhile-ir-the

empiey | Except where the county or district provides other counsel,

the county counsel shall defend any action cr proceeding brought

against sn cfficer, agent or employee cof the county or of any district

in the courty, the legal services cf which ars required by law tc be

,

performed by [Rim] the county ccunsel, if the county or district is

required tc furnish or determines to furnish such officer, agent

or employee with a defense under Chapter & (commencing with Section

991,1) of Division 3.5 of Title 1 of the Gevernment CJode.

SEC. 6. Section 61632 of the Government Code is amended to
read:
€1632. The district may emplcy counsel to defeand any action

or _vroceeding brought against it [or-sry-ef-iis-efficersy-agendey

-15-




e¥-empisyees | on account of any injury, taking, demage[y] or

destruction, or to defend as provided in Chapter & (commencing with

Section 991.1) of Divisicn 3.5 of Title 1 cof the Government Code an

action or proceeding brcught against zny of Its officers, sgents,

or emp¥oyses, and the fees and exvenses, inecluding the cost cf

any bondes and nndertakings, involved therein [paalz-ka} are a lawful

charge against the district.

SEC. 7. Section 1043 cf the Education Ccde is repealed.

[30k3:--FF-suit-is-brousbt-againsb-ary-neuber-sE-tha-gevarning
beard-ef-asy-scheet-dingkrinot-gn-ap-individugly-fer-eRF-aeby-6¥
gEisgteny~ta~-bhe-tire-sf-hig-effietak-duby-as-Hopbov-sf-tho-boardy
gr-:f-auit-te-Ersusht-asainst -aay-erpleyee-af-arr~peheat-digkriat
fer-ary-4so-perfeFRca-29-Ee-gagurse~af-RiE~sRpleyEcREy~the-~dipbries
asterney-ef-She-seuniy-eheti-deferd-tke-rerber~-ss-the~-beard-8¥
tke-igdividnal-eREIsyce-upER~Feduess~8f-the-geverRiES-Eeard-6F

the-pehee2-dintwisbr-vitheuk-Ffee-op-skher-chavasy |

SEC. &. Section 13007.1 of the Educzticn Code is repealed.
(23687 +37-~As-vscd-3a~-thic~-geeticn-the~tern-"aeticr-o¥

prosceding--dseg-Eet~2netdic-ar-pebish-er~grouccding-5c-roreve~an

@

cffteer-er-enployee~Eran-his~

tn
%
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1
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sreocecdipg-Ereusgks-agednst-ar-cfficeP-gr-cEpLereay~~The-terRr
iperudeg-ati-sther-aivil-assicEs-er-sreseedinss-breughi-againegt
a~dekect-distries-effiaey-gr-empleyee-for~an-net-sernitied-during
kis-apgigacd-keure-af-duty-and-vithta-5Re-SFpEPeRT - couFSe -aRd-68epe~
géfvhig-esploymenty
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The-atternrey-far-a-sekheel-digtriety-uper-the-roquest-ef-the-

afficeyr-er-cmeoyeey-egketl-sat-ag-a2cunesi-in-tho~defonsa.ef-nay
getion-e¥-fproeseding-k¥ongnt-againpt-an-cfficor-ar-ampliayas~ci-Sha

gengei-digtrist-ig-big-cffieial-gr-iadividual-ecanasityy-cx-Lothy

3

Br-aeesurt-cf-ary-slieged-tortisup~er-eriniral-sgadust-~ariciag
sut-af-the-perfarparee~ar-auy-effaciai-duiyy-speay-skd-followingy
she-adetergingtigr-gi-the-governing-hogrd-of-said-sehoci-dactrist
shes~sho-effiger-gr-cuplieraa~perforrnd-aig-efsisigd-duty-in-geed
Faizth-ir-she-aspavant-igteresgte-cf-She-sakerl~digiriet-and-wiktocut~
Eelice-grd-thgt-guek-daicage-wonid-stharwise-5o-in-sha-best-interasis-
ef-the-sakesl-digsricty-
The-feeEy-258ta-aARA~aKFoREGR-0f~deferding-The-asticn-oxr
proeeeding-pursuant-to.tkic-sesticr-ars-a-sawial ¥8e-against
the-~funds-ef-tho-sehesh-dintrict,~-The-gohcol-dictrict-may-receves
from-thg-ofiiser-cr-cmployac-any-feecy~acsic-or.axrersas-pald-ox
=acwurred-by-it-undsx-the-provisiocns-cf-thic.secticn-if.it-is-established

shat-the-affiger-cr-enplaycc-aghad-cr-failai-to-aot-basanse-af-bad

[—

faith-or-rpaliccy

SEC. 9. Secticn £0201 of the Water Code is repealed.
[€0201y--Tho~digtriab-may-cxpley-ccunsel-so-dofend-any-1itigatisn
bropght-against-any-diveatov-o¥-ghher-afficery-agert~a¥r-angleyes

thareef;-9r~-zacouRr=-of-kis-sffceign-aesickhy-snd-tke-Seos-and-cxperBes

invslved-therein-skall-te-g-lawful-charge-against-the-distrdety ]

SEC. 10. Section 31088 of the Water Code is amended to read:

31088, The district may employ counsel to defend any action

~ 17w




or proceeding btrought ageinst it [er-smy-ef-ibs-offisersy-agshisy

er-empieyese | on account of any injury, taxing, damsge [y] or

destruction, or to defend es provided in Chapter & {commencing with

Section 991.1) of Division 3.5 of Title 1 cf the Yovernment Code an

action or proceeding brought ageinst any cf its cfficers, sgents cr

employees, and the fees and expenses involved therein [sheii-be]

are a lawful charge against the district.

§rital

EC. 12. Becticn 15 of the Xings River Conservetica District
Act (Chapter 1768, Statutes of 1959) is arerded %o read:

15, Claims for money or camages against the district are
governed by the provisions of Chepter 2 (commencing with Section 700)
of Divisior 3.5 of Title 1 of the CGovernmernt Code, excert as
provided thereir. Claims not governed thereby or by cther statutes
or by ordinances or regulaticns suthorized by Zaw and expressly
applicable to such claims shall be prepared and preserted to the
governing body, and zll clzims shell be audiied and paid, in the
same manner and with the same eifsct as are similar claims against
the county., The district may employ counsel to defend any action cr
proceeding brought zgainst it [sw-any-sf-its-direebersy-sffisersy
agerks-ar-eppleyess | cn scecunt of any taking, injury, damsge or
destruction tc any vroperty or irjury or damege to zny person, or

to defend as provided in Chapter & {commencing with Section 991.1)

of Division 3.5 of Title 1 ¢f the Government Code an acticn brought

against any of its officers, agents or emplcyess, and the fees and

expenses invoived therein [shall-be] are a lawful charge ageinst

the district.
-18-




SEC. 12, Seciicn 21 of the Municipal Water District
Act of 1511 (Chepter 62, Statutes of 1551} is smended to read:

21. Io director or cther officer, agent, or smployee of any
district shall be liable for zny act or omissicn of any officer,
agent or employee appointed or employed by him urnless he had
actual notice that the psrson apoointed or employed was insfficient
or incompetent to perform the service for which such person was
appointed or employed cr unless he retains the inefficlent or
incompetert person after notice cof the inefficlency or incompetency.

[The-disbwies-may-employ-asvapel-ta-dafopd-apy-litigation

L

-aike

e

brovgkb-ageirst-snv-gireeber-8

!

~gffigery ~BERAGy~OF -CREEIAYER
skeresfy-eR-a2asvnt-ef-his-cffiadat-aotiesr-and-vhe~Ffespg-and
expanses~itAvotved-thavein-skall-ba-a-tawrai-ckarge-agaires~the
dighriety ]

If any directcr or cther officer, agent, or employee cf the
district is held lieble for any act or cmissicn in his official
capacity, and any Judgment is rendered thereon, the district, except
ir case of hig actual fraud or actusl melice, shall pay the judgrent
without chligation for repaymernt by such director or cther officer,

agent, or emplcyes.

S3TC. 13. Section 76 of the Antelope Valley-Zast Kern Water
Agency Lew {Chapter 21L&, Statutes of 1959) is amended to read:

76, Ho directcr or other officer, agsnt, or employee of the
agency shall Te liabtle for any act or cmission of any officer,
agent or explcyee appointed cr emplcyed by him unless he had

gctual notice thet the person appointed or employed was inefficient

-19-



or incompetent to perform the service for waich such person vas
appointed or emplcyed or uniess he reteins the inefficient or
inccmpetent perscn after nctice of the inefficiency or inccmpetency.
[The-agensy-may-caprar-scsrset-ta-defend-any--itzaticn-braughkt
aEaiRst-say-dirceber-cr-cbher-aificers-agers;~sr-oxpleyaa-thoroety
gr-geesunt-ef-his~sffiaigl-geticny-and-sko-foes-and-oxpanses-iuvaivad
thereip-shali-be-a-tawiui-~eherge-against-the-aganayy |
IT any director or other cfficer, agent, or employee of the
agency is held lizble for any =act or cmissicn in hkis cfficial capacity,
end any Judgment is rendered tnereorn, the agency, except in case
of his actual fraud or actual malice, shall pay the judgment without

obligaticn for repeyment by such director or cther cfficer, agent,

cr employee.

SEC. 1k, Section 2L of the Desert Water Agency law (Chapter
1069, Statutes cof 1961) is amended to read:

2. MNc director or other officer, agent, cr emplcyee of the
agency shall be liable for any =sc¢t or comission cf any cfficer,
agent or employee avpointed or employed by him unless he had actual
notice that the verson appointed or employed was inefficient or
incompetent to perform the service for which such person was appeinted
or employed or unless he retains the inefficient or incompetent
person after ncotice ¢f the inefficlency cr incompetency.

[The-agenay-zay-empler-esuasel-te-doferd -any-Litigabicn-kreughs
agairRst-ary-dirgetsr-ar-cthor-cffiacry-agerty-er-explieyoce-thereefy
sA-acesuBb-cf-kis-cffigial-aetisnr-and-shoe-feos-apd-oxprREas~Ltaveivyed

tharein-shatd-be~a-kawful-chazgo-againgt-the-agenasy |

P




If any director or other officer, agent, or epployes of the
agercy is held lisble for any act cr cmission in his official
capacity, and any Jjudgrent is rendered thereon, the agency, sxcept
in case of his actual freud or actual malice, skall pay the judgment
withcut cbligation for reveyment by such director or other officer,

egent or emplcyees.

SBEC. 15. Sectiorn 2k of the San Gorgonic Pass Water Agency
Law (Chapter 1435, Statutes of 1961) is amended to read:

2k, TNo director or other officer, agent, or employee of the
agency shall be liable Tfor any act or cmissicn of any cfficer, agent
or employee appcinted or employed by hir unless he had actual notice
that the person aprointed or employed was inefficient or incompetent
tc perform the service for which such perscn was appeinted or employed
or unless ke retains the Inefficient or inccompetent person after
notice of the inefficiency or inccmpetency.

[The-agerey-ray-emriey-aouasct-te-deford-apy-Litigation-braughs

REdiAst-any~directer-a¥-chaor-cfficary-agekriy-cr-orpleyee-thoreety
gr-aceouni-af-kig-offiadsl-netssry-and-tho-fees-sad-cxsarces-2nveived
therein-ghsli-be-g-lawful-skazrge~agaisei-the-a5ekeyy |

If any director or cther cofficer, agent, or employee of the
egency is liable for any act cor cmission in his official capacity,
and any judgment is rendered therecn, the agency, excest in case
of his actual Travd or actual malice, shall pay the judgment withcut
ctligaticn for repayment by such director or other cfficer, agent

or employee.
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