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Memorandum No. 17(1962)
Subject: Study No. 52(L) - Sovereign Immunity (Insurance)

Attached (blue pages) are two coples of a draft of a tentative
recommendation relating to insurance for public entities and public
officers and employees. We suggest that you meke your revisions of
the text of the recomsendation on cne copy so that the staff will
have it available after the meeting.

Perhaps the most important policy decision in the insurance problem
is whether ineurance should be required of all public entities. It 1s
believed that the Commission would not want to recommend that insurance
be required unless it had more information concerning the availability
and cost of insurance, the extent to which insurance is now purchased,
the extent to which the rules of liability will be changed, etc.
Morecver, if insurance were to be reguired, many difficult problems
would arise as to the procedure that should be established to determine
vhether a public entity has met the insursnce requirement. It is
recommended that we do not take up these complex problems at this time.
But at the seame time it is strongly urged that the Commission adopt the
attached tentative recommendation so that the 1963 Iegislsture can enact
a statutory authorization to insure s¢ that the authority to insure will
be ag bread as the potential liability.

The recommendation proceeds on the assumption thet the Commission will
not recommend to the 1963 Iegislature that insurance be made mandatory;
but, at the same time, the recommendation indicates that this matter may

be the subject of a recommendation to the 1965 session.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATICN

of the
CALIFCRNIA LAW REVISION COMMISSION
relating to

Insurance Coverage for Fublic Entlties and Public Officers and Employees

A number of Californis statutes either suthorize or require public
entitles to insure ageinst their cwn tort liabllity and against the
personal tort liability of their officers and employees.

The principal statute authorizing leocal public entities to purchase
insurance against their own %tort liability is Section 1956.5 of the
Government Code. Thils section provides local public entities with
ample statutory authority to insure against both negligent and intentional
torts. There is no similar general provision expressly authorizing
the State to Insure against tort liability; but such authority mey
exist, by implication, under Government Code Section 624. Other statutes
that apply to particular types of local public entities or to particular
kinds of activities are inconsistent with these general provisions and
provide for a more limited authority to insure. For example, Vehicle
Code Section 17003 authorizes public entities to insure themselves
against liability arising out of the negligent--but not the intentionally
torticus~-opereticn of motor vehicles., It is not clear whether special
statutes like Section 17003 will be construed to restrict the authority
to insure given by Section 1956.5 which purports to authorize insuring
against =1l forms of tort liability.
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The principal statute authorizing public entities to insure
their officers and employees against personal liability is Section 1956
of the Government Code. This section authorizes any public entity
to insure its persomnel against liability for negligence, false arrest
and false imprisonment, but does not authorize insuring public personnel
against other intentional torts. Thus, for example, a city park director
who is required by the terms of his employment to maintain order in a
city park, and who acts in good faith but with excessive force in
removing a rowdy from the park area, would personally have to pay
a tort judgment based on such assault.l On the other hand, Education
Code Section 1044, which applies only to school districts, mekes it
mandatory for every school district governing board to insure its
officers and employees against personal liability for negligence and
makes it permissive for the borrd to insure them against perscnal
liability for intentional tcrts.2 There are a number of other statubtory
provisions relating to insurance for public perscnnel: Some of these
permit extremely brcad insurance coverage; others are limited to

relatively narrow types of perscnal liability.

1. Although not authorized to insure him against personal liability,
the city apparently would be required by Section 2001 of the
Government Code to provide counsel and pey the cther costs of
defending the action brought against him. Section 2001 requires
the public entity to provide Tor the defense of an action ageinst
an employee for "any damages caused by any act or failure to act
by such employee occurring during the course of his service or
enployment." The cost of the defense can be recovered from the
employee only if he "acted or falled to act because of tad faith
or malice." See 39 Ops. Cal. Atty. Gen. T1 (1962), No. 61-2h6.

2. Insurance may be provided under Section 10hh to cover perscnal
liability "for any act or omission performed in the line of official
duty."
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Some statutes that authorize or require insurance o be
purchased out of public funds explicitly provide that such protectlon
may be in the form of & self-insurance system. But most of the statutes
do not mention self-insurence, thereby possibly implying that self-
insurance is not permilssible.

The Law Revision Commission believes that insurance purchased
at public expense is & highly desirable method of mitigating the impact
of liability on both public entities and public officers and employees
for all torts, whether negligent or intentional. Accordingly, the
Commission recommends that legislation be enacted to achieve the
following objectives:

1. All types of public entities should be expressly authorized
to insure themselves against any tort liability which may bve imposed
upon them by law. 411 public entities may have thls authority now,
but an express statutory provision is desirable to make clear thatb
a public entity's authority to insure is as broasd as its potential
liability.

2. All types of public entities should be expressly authorized
to purchase insurance to cover the personal liability of their officers,
agents and employees for all types of torts committed during the
course of their public employment. A1l public entities now have
authority to insure public perscnnel sgainst personzal liability for
negligent acts and omissions and for false arrest and false imprisconment.
But authority to provide public personnel with insurance protection
sgainst their personal liability for other intentional torts is presently
enjoyed only by school districts and & few other public entities,

Giving all public entities authority to provide their officers,
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agents and employees with adequate insurance coverage will enable
a public entity, if it so chooses, to encourasge its personnel 1o
diligently perform their duties without fear of personel lisbility.

3. All public entities should be expressly authorized to
insure either by purchasing commercial lisbility insurance or by
adopting a program of self-insurance through the establishment of
financial reserves, or by any combination of the two methods. Full
insurance coverage may be deemed practically indispensable by many
entities. Others, however, may determine that adeguate protection at
the lowest possible cost can be provided through a program of self-
insurance, or & ccubination of self-insurance plus an excess coversge
policy purchased from a commercisl underwriter.

4., Other stetutes authorizing or requiring publie entities to
insure against their liability or the liebility of their perscnnel
should not limit or restrict the broad austhority to insure given
by the new general insurance statute., The recommended legislation
containe a provision--Section. 990.5--to nake this clear. Thus, specisal
statutes which authorize purchase of only limited coverage insurance
will not be construed to prevent a public entity from securing full
ingurance coverage pursuant to the new statute.

5. The Commission does not recommend at this time that all
public entities be required to provide insurance covering their owm
liability or the personal liability of their officers, agents and
employees., The Commission has not had an opportunity to give this
matter sufficient study to be prepared to make a recommendation

concerning it. The Commission plans to continue its study of the
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public entity insurance statutes and may subtmit a recommendation
relating to this matter to a later session of the legislature. The
Commigsion does recommend, however, that Education Code Section 104k
and other similar statutes that require insurance coverage be retained.
It would be a step in the wrong direction to make insurance dis-
cretionary in those cases where it is now reguired by law.

6. Various statutory sections that now authorize the purchase
of insurance by public entities will be superseded by the new gerneral

insurance statute and should be repesled.




The Commission's recommendation would be effectuated by the

enactment of the following measure:

An act to add Chapter 5 {commencing with Section 990.1) to Division 3.5

of Title 1 of the Government Code, to amend Section 1959 of, and

to repesl Sections 1231, 1956, 1956.5 and 53056 of, the Government

Code, and to repeal Section 17003 of the Vehicle Code, relating to

ingursnce for publle entities and public officers, agents and

employees,

The people of the State of California do enact as follows:

SECTION 1. Chapter 5 (commencing with Section 990.1) is added

to Division 3.5 of Title 1 of the Govermment Code, to read:

CHAFTER 5. INSURANCE
990.1. As uged in this chapter:
(a) "BEmployee" includes an officer, agent or employee.
{b) "Public entity" includes the State, a county, city, district

or other public agency or public corporation,

990.2. Except for a liability which may be insured against
pursuant to Division 4% {commencing with Section 3201) of the Labor
Code, a public entity may:

(a) Insure itself against any liability,

(b) Insure its employees against personal liability for demth, injuries

or damages resulting from any negligent ot wrongful act or cmission during the
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course of thelr service or employment .or ageinst any part of such

1iability.

990.3. The insurance authorized by this chepter may be provided by:

(a) Self-insurance.

(b) Insurance in any insurer authorized to transact such insurance
in this State.

(c) Any combination of insurance authorized by subdivisions {a)

and (b).

990.4. The premium for the insurance authorized by this chapter

is a proper charge ageinst the public entity.

990.5. The authority provided by this chapter to insure does not
affect any speciel insurance statute. No special insurance statute shall
be construed to limit or restrict the authority to insure under this
chapter. "Special insurance statute" means s law, other than this

chapter, that authorizes or requires a public entity to insure against

its liability or the liability of publilc personnel.

SEC. 2. BSection 1959 of the Government Code is amended to read:

1959. FEach county mey insure the officers and attaches of its superior,
municipal, and justice courts against any liability, other than a liability
which may be insured ageinst under the provisions of Division 4 {commencing

with Section 3201) of the ILabor Code, for death, injurles or dsmages result-

ing from {tkeir-megligemee-or-earelessness) any negligent or wrongful act

or omission during the course of their service or employment, Such insurance

may be provided by self-insurance, or by insurance in any insurer authorized
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to transact such insurance in the State, or by any combination

thereof. The premium for the insurance is a proper charge against

the [treasury-ef-the] county.

SEC. 3. Section 1956 of the Government Code is repealed.
(19664~ -{a)--The-Ztatey-a-counsyy-eityy-distriesy-or-any
ether-pubiie-ageney-s¥-pubiie-eorperation-ray-insure-its-officersy
deputiesy-assistanbsyageniay-and-employecs-agatnas-any
tiebidityy-ebhev-than-a-liability-vhish-Eayr-be-insured-againes
unéer—the-pse¥isians-eﬁ-D@viaie&-h-{eaameaeing-wéth-SQetien-Begl}
af-the-Laber-Sedey-for-injuries~or-damages-repudbing-frem-their
Regtigence-o¥-earelesnness-during-the-esurse-ef-their-gerviece-oF
empieyment-and-for-the-injurics-or-darages-reculiing-frem-the
dangoreous-or-defoetive-ecnrditien-ef-public-prepertyr-tneluding
public-property-as-defined-in-subdivinien-Lb)-of -thic-seetieny
and-due-be-their-alioged-megligence-p¥-eareiesoResBy-aRd-for
iRjuries-or-darageg-resutiina-Eren-falee-arrest-ar-£alse
spprisenrenty-oither-by~peif -inpuraneey-er-iR-aay-tRANFER
awthorized-to-trangact-cueh-incursnee-in-the-Stata~-Laxeept-in
the-cape-af-sehoei-district-governing -beards-ta-the-extent-they
are-awsherized-te~-place-insuranee-in-neneduitted-insurers- by
Sesbiens-104l.and- 25802 08 -the~Bdveation- Gede j« - -The-premium
£o¥-the-insuraRec-is-R-preper-acharpe -agatnst-the-Tragsury-af
the~Sbatey-countyy~eityy-dictriety-public-agenay-e¥-publie
eorperationy |
{{v)--In-additien-to-the-definibion-ef-publie-property-as

gentained-in-Leebion~1052y - "publie-preperty- -ineludes-any-vehieley
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implemernt-oF-maehinery-whethep-cwned-by-the-Statey ~a-asuntyy-eityy
distriety-or-any-cther-publie-ageney-ex-pubkliie-ceFperabicony -oF
eperated-by-er-under-the-divecticny-antherity-or-a%-the-request
ef~gny-publis-cfficery |
{{e)--"0fficeva!-ineludes-any-deputyy-assictanty-agent-or
expioyee-of-the-Ciakey-a-eountyy-eibyy-disbriet;-cp-any-othey
publie-gpenoy-oy-public-esrporation-aeiing-witkin-the-geepe-of

his-effieejy-agency-or-auploynenty |

SEC. 4. Section 1956.5 of the Government Code is repealed.
[2956+5--A-eouatys-eiby,;-disbricty-or-any-cthor-publie
agoRey-ar-public.-eorperabion-pay-inpure-itpeif-againgb-any
2iability;-abher-than-a-2iabiliity.vhich-may-be-insured-againct
purguant-te-Divigien-L-ef-she-Laber-Fodey-oither-by-gelf-
ipguranee-o¥-1R-any-insurar-aviheoriged-te-trancast-gnuel
inpuranee-in-the-Siatey--The-premiun-for-sueh-insuranee-i3-a
prope¥-eharge-agninst-cueh-eountyy -2 5y -dipsriet -e¥-athes

publie-ageney-or-public-eorporaticnr

SEC, 5. BSection 1231 of the Government Code is repesled.
{1231+ --Eaeh-esuntyy-eityy-dipsrietsy-or-obher-politiend
subdiripicn-of-the-State-pay-purohase-and-maintain-in-foren
ard-pay-the-premivms-fer-paipraatiee-inguranee~pelieigs-te
proteet-pil-of-dig-medisnl-and-deninl-peracRRei-eplayeses
againgb-iiability-for-any-aelains-or-actichs-fer-palpractiae

ket -may-be-filed-ar-brsught-againgt~-such~cmployeesy )
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SEC. 6. Section 53056 of the Government Code is repealed.

{53056 r~-A-loeat-azeney-Boy-tnsure-againgb-2iabitityy-exeepd
s-linbility-which-may-be-incured-againsi-pursnant-bo-Divistea-l-
of-the-Laber-Cedey-for-tnjuries-o¥ -dampnges-vesuibing - fvem-the
dargevous-er~defective-eonditicn-ef-publis-properby-by-seif-
inGuranecey-o¥-inguranee-in-an-admitted-insurer-fexeepb-in-the
eape~aof-gehesi~dingtrietb-geverning-boards-ta-tha-exnbent-Ehey-are
sutheviged-ta-piace-insuranee~in-nenadnithed ~-ingurers-by-Seetions
30kl and-25802- 0f ~the-Eduenticn-Cede v --The-premius-Ffor-she-

inguranee-ip~a~-ehnrge-against-she-2oenl -ageneyy |

SEC., 7. Section 17003 of the Véhicle Code is repealed.

(270034 ~-Any-public-ageney-Ray-incure~ageinst-1iability
wnder-this-ehapter-ip-any-insuranee-ocempany-avbheriged-to-transact
the~-buginese-ef-cueh-insuranco-in-the-Shatewof-Californiay-and
fhe-premiun-for-the-inpurance~shall-be-a-prepar-charge-against

the-generai-fund-of-she-public-ageneyy |
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