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SUbJect: 

3/9/62 

Me.tuorandum No. 12( 1962) 

Study No. 52(L) - Sovereign T!!pDllnft;y (danprous 
Conditions ot Public Property) 

Attached to this memorandum as Exhibit I (gold pases) is a Draft 

statute relating to Liability tor Dangerous Conditions at Public Propert;y. 

The Draft Statute will be a part at a Tentative Recommendation on this 

subject. We will send you the text of the Tentative Recommendation prior 

to the March meeting. We suggest that at the March meeting we tirst 

disCUls the attached Draft Statute which 'will be a part ot the Tentative 

ReCtmpendation and then the text (to be sent) ot the Tentative RecO!!RDenda-

tion. We are hopeful that we can make any necessary revisions at the 

Tentative Recommendation at the March meeting and distribute it after 

the March meeting to interested persons tor CODRDents and criticilllllll. 

SECTIOli 1 (INTROWCTOR! ClAUSE) 

It is tentatively proposed that the various statutory provisions 

relating to substantive liabUit;y ot public entities be compUed in a new 

chapter to become a part at Division 3.5 at Title 1 ot the Government 

COde. Division 3.5 1s titled "Claims Ag/Unst the State, Local Public 

Entit:l.es and Oi'ticers and !lnployees. If The Division now consists at three 

chapters: 
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Cbapter 1. Claims Against the State. 

Cbapter 2. Claims Against Local Public Entities. 

Cbapter 3. Presentation of CLaim as Prerequisite to SUit 

ApJ.nst Public Officer or Duployee. 

Cbapter 4, the proposed new chapter, would be titled "Liability of Public 

Entities, Officers and _loyees." We believe that Article 1 of the new 

chapter should be resened tor provisions ot a general nat~-def1n1tions, 

general provisions relating to liability, etc. Article 2 would contain 

the proposed legislation relating to liability for dangerous conditions 

ot public property. Article 3 might contain legislation relating to 

liability for medical treatment and hospital care. SUbsequent articles 

would contain legislation relating to other areas of liab1l1ty. 

The above scheme is tentative. We have adopted it IIOW' so that we 

m&f designate proposed legislation ~ section number. This permits 

convenience of reference. We will, 110 doubt, have to revise the section 

numbers ot the proposed legislation relating to dangerous conditions of 

public property when we have completed all ot the proposed legislation 

tor the 1963 Legislative Session. 

SECTION 901.1 

This section is intended to make clear that the proposed legislation 

governs liability tor dangerous conditions of public property in all 

cases. Under present law (disrep.rd.1ng the Mw!ltopt case), liability for 

dangerous conditions of public property where the function is "governmental" 

ordinarily must be founded on the Public Liability Act (Section 53051 ot 

the GoverDlllent Code) or there is no liability. Liab1l.ity where the 

function is "prop.r:I.etar.Jr" I however, may be based: (1) in the case of 

-2-



c 

c 

c 

public entities other than cities, counties and school districts, on 

COIlllllOZl law liability of occupiers of land (with its technical 

distinctions between trespassers, licensees and invitees, etc.) or (2) 

in the case of counties, cities and school districts, either on the 

Public Liability Act or on common law liability. Section 901.1 provides 

in effect that liability can be based only upon the proposed legislation, 

not upon the COIIIIIIOll law liability of occupiers of land. The primary 

reason for proposed Section 901.1 is to make it clear that there will be 

only one stsJJdsrd of liability--the standard established by the proposed 

legislation. 

The emctment of one standard ot liability for both governmental 

and proprietary activities will not necessarily curtail the existing 

proprietary liability: 

First, as pointed out in the study, under existing law a public 

entity may at times be liable as an occupier of land for injuries 

suftered on property maintained in a proprietary capacity where it 

would not be liable under the Public Liability Act. Part ot this 

more extensive liability is tor "active negligence" or tor "wiltul or 

intentional injury" (see Study Note 212). The Public Liability Act 

and the statute proposed here do not purport to deal with this aspect 

of an occupier's liability; they deal only with liabilities arising 

out of the condition ot the property. 

Secolld, the remainder of the "proprietary" liability not covered 

by the existing Public Liability Act, while based on the dangerous con­

dition ot the property, arises out of a difference in the "notice" 
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requirements. 11\e Public Liability Act requires the governing body 

of the entity or a "person authorized. to remedy the condition" to have 

notice of the condition for liability to be imposed.. Private 

proprietors can acquire notice under the ordinary COllllrlOO law standards 

of imputed. notice. (See Study p. 46 and notes 181 and 212.) 

11\us, whether the adoption of one standard of liability for both 

governmental and proprietary ,functions will curtail existing "proprietary" , 

liability for injuries arising out of the condition of public property 

will depend on whether the ~sting requirement of the Public Liability 

Act that the governing body Qr a "person authorized. to remedy the 

condition" have notice is retained or whether the normal imputed notice 

rules of the cammon law are ,ubstituted. for this requirement. The 

proposed. statute would substltute normal. imputed. notice rules of the 

cammon law for the more ltm1~ed notice provision of the Public Liability 

Act. 

El:iJn1Dation of the "go'II'el'lllllSntal-proprietary" distinction here 

will achieve one of the legislative goals recommended bY the consultant. 

(Study p. 376.) 

" SECTION 901. 2 

Definition of "dangerous condition." At the February 1962 meeting 

the Commission considered two phrases that might be used in the definition 

of "dangerous condition": (1) "likely to cause injury to persons or 

property" and (2) "exposes persons or property to a substantial risk of 

injury. " Concern was expressed that the meaning of neither phrase is 

clear. The staff was requested to give further consideration to this 
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matter and to report to the commission. 

The cases are not heJ.pful in determining the meaning of the two 

phrases quoted above. The context in which each phrase is used will 

determine its meaning, and no case has been found where either phrase 

was used in a context similar to Section 901.2. 

Although there are a number of cases that consider the meaning of 
, 1 

the word "substantial" as used in various other contexts, no case has 

been found construing the phrase "substantial risk." '!Wo California 

cases suggest that the word "likely" is synonymous with the word "probable. ,,2 

L "SUbstantial is a. reJ.a.t:tv.e term, not an exact one; its measure is 
to be gauged by all thectrcumstances surround1~ the matter in 
reference to which the ~ression has been used. Atchison etc. 
Ry. Co. v. Kings Co. Water Dist., 41 Cal.2d 140, 141<, 302 p.2d 1, 3 
(1956) (statute required.that land be "subltantially and directly 
benefited"); Appllcatioli:.of Scroggin, 103 Cal. App.2d 28J., 283, 
229 P.2d l!89, 491 (1951). (in the phrase "substantial sum," the 
word "substantial" imports a considerable amount of value in 
opposition to that which is inconsequential or small). 

2. See Hoy v. Tomich, 199 Cal. 545, 554, 250 Pac. 565, 569 (1926) 
(instruction that conduct of child struck by automobile sbould be 
judged "by what child of similar age and understanding would be 
likely to do under like circumstances" was held not erroneous since 
"likely" as used was synolVDlOUS with "probable"); Horning v. 
Gerlach, 139 Cal. App. 410, 413, 34 P.2d 504, 505 (1934) (to 
constitute "wilful misconduct" within the automobile guest statute 
there must be either an intent to injure the guest or a degree 
of recklessness greater and beyond gross negligence; there must 
be a "probability of injury" to have wilful misconduct, the word 
"probable" being s~s with "likely"). 
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But ~~ .. ~_"'t2Ia't alDse17" ilia atrorIpr,worll 

thaD ~e"J tile eIwmeea __ h*t, &' .... if a WDg1s lJkely 

tb&D if it 18 ~ probable-. 3 

If forced to choose between 'the two phrases, the staff prefers 

the phrase "exposes persons or prope1't7 or both to a substant1al risk 

of 1D,1ury." The meam.Dg of the phrase "substant1al risk" is adm1tte~ 

uncertain, but the purpose of its insertion in Section 901.2 can be 

indicated in the test of the OoDm1ssion's reCOllllllendation. The phrase 

"l1ltely to cause injury to persons or property" might be construed to 

impose too great a burden 011 the plaintiff in view of the intrepretation 

of "likely" as uaed in other contests; See footnotes 2 aud 3. Or, on 

the other band, one mi&ht argue that a freeway is "llkely" to cause 

injury to persons or property--in tact that it IIIII¥ be almost certain that 

one or more accidents w1ll occur each day on a specific freeway. But, 

1p. viewot the ~er of veb1cleliusiDg the freeway, the~ voul.d 
. - . - -' ~ .' .' - .. -' .... ~ 

not be COilSidered to impose a "substantial risk of 1nJur.y1'--the risk to . -" ~ -. - : ' . 

any individual us1ng tqe frefiW!J¥ is insisn1ficant, not substantial. 

The ,s~ suggests that. the ~s1qn consider also the foUoving 

de~n1tio~ ·of "4angeJ;OUS condition":, 

, {a> . "IlaDgel'OUII CODd1t1on~'. means that ,the public ;property 
ill iii such a condition that iJijtiry to persons oidamap to 
pr:ope11;y or both is reaSOZl&bly toreseeab,le when the public 

3.P~Oiiie V. NewelI, 45 cal. App.2d Bupp. Sll, 814. ll4 P.2d 81, (1941) 
{under re,ckl.ess driviDg .ta,tute, ,''w1lfulor •.• wanton ,d1sr~ 
for the laf'ety of PerSonS or property" includes the CAse where an 
act:l.s inten~ons-1)y done 'With the n~l!!4se that serious ,iJijury , 
is a probable (as 'd1st1ngldshed tran a pOssible) result, the word. 
"proballll!" being defined as "having more ev:ldence fortban ~nst; 
sUPPOrted by 'evidence wh:lch inclines the m1.Iid to belief }nit leaves 
some room t.or .doubt; Ukely"). 
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property is used in a DJamler in which it is reasonably 
foreseeable that the pubJ.ic property vUl be used. 

This alternative makes the test: Was injury reasonably foreseeable? 

If so, the property is in a dangerous condition. Whether the defendant 

is liable 'Will depend, of course, on whether the defendant negligently 

created the condition or has notice of it, whether under the circumstances 

the condition shouJ.d be corrected, etc. 

Another alternative is: 

(a) "Dangerous condition" means a condition of pubJ.ic 
property that is dangerous when the public property is used 
in a manner in which it is reasonably foreseeable that it 'Will 
be used. 

'!bis alternative leaves "cmngerous" undefined (as does the existing 

California statute) and mere~ indicates that the property must be 
I 

"dangerous" for reasonably fQreseeable uses. One might argue that a jury 

can more intel.l.igently deterlpine whether property is "dangerous" than 

'Whether property creates a "liubstantial. risk of" or "is likely to cause" 

injury. 

Definition of "publiC entity. " The definition of public entity 

has been revised so that it is complete 'Without reference elsewhere 

for a definition of "local. pubJ.ic entity." A definition of pubJ.ic 

entity in this article may become unnecessary if we develop a general 

definition appl.icable not only to the proposed legislation on dangerous 

COnditions but also to proposed legislation on other areas of substantive 

J.iabiJ.i ty. 

SECTION 901.3 

This is a stateJnent of the so-caJ.l.ed "trivial. defect rule." This 
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section was approved at the February meeting. We bave made a few 

technical changes to conform the provision to the language of other 

sections of the proposed legislation. 

SECTIoN 901.4 

This provision bas not been considered previously by the Commission. 

'Dle policy question involved was overlooked at the January meeting. 'Dle 

consultant suggests that there is little merit to the rule which now 

exists in C8lifornia under which evidence that the injury to the 

plaintiff happened is penni tted to be regarded by the jury as some 

evidence that the publiC property in question was dangerous. (See study 

page 475.) 

SECTIONS 901.5 and 901.6 

Sections 901.5 and 901.6 impose liability for dangerous conditions 

of public property. These sections recognize two distinct bases of 

liability. 

Section 901.5 

Under Section 901. 5, l1abili ty is based on the negligence of the 

public entity in creating the dangerous condition. This section does 

not require proof of notice of the dangerous COndition, and the entity 

may not defend on the ground that adequate precautions were not feasible 

for lack of time or for any other reason. 

At the February meeting, the Commission rejected a proposal to add 

such a provision to the Draft Statute. 'Dle reason stated was that an 

entity is chargeable with notice of what it creates, and in these cases 
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liability should depend upon whether the entity should have realized 

the dangerous nature of the condition it created. The matter is 

presented here a~in because the omission ot such a provision will 

work a substantial change in the law, and the staff is uncertain as 

to whether such a change -was actually intended. If such a che.Dge in 

the law is intended, Section 901.5 can be omitted and Section 901.6 

will remain as the sole basis tor liability tor conditions of property. 

Under existing law, the liability ot a public entity tor a 

condition of property may be based upon either (1) notice and tailure 

to exercise reasonable diligence to repair or (2) the negligent 

creation ot a dangerous condition. Justice Ashburn stated the basis 

for this second ground ot liability in Pritchard v. Sully-Miller 

Contracting Co., 178 CsJ.. App.2d 246, 256 (1960), a case in which the 

City of Long Beach -was urging that it had no authOrity to go on to 

State hi~ property to change the timing ot a traffic signal it 

had negligently set to work as a trap: 

The action sanctioned qy section 53051, Government Code, 
is based on negligence • • • , and the provision for notice 
to "the l.egislative body, board or person authorized to remedy 
the condition" is intended tor the protection of the city, not 
to assist it in inflicting a wrong. The el.ements of notice 
and failure to exercise reasonable diligence ordinarily are 
essential. to show culpability on the part ot the city but where 
it has itsel.f created the dangerous condition it is per .!! 
culpabl.e and notice, knowledge and time tor correction have 
become tal.se quantities in the problem ot liability. 

The case hel.d that where the condition is created by the entity, neither 

notice nor an opportunity to correct are necessary for liability. Justice 

Ashburn indicated that the existing Public Liability Act is not worded 

so preciSely as to necessarily eliminate this basis of liability, and 

since it would. be unreasonable to construe it to el.iminate this basis 
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of liability the statute would not be so construed. 

other cases, too, have imposed liability where it has been apparent 

that there has not been notice and an opportunity to correct. Some of 

these cases indicate that creation of the condition merely eliminates 

the need for notice, but analysis of the facts will indicate that (as 

stated by Justice Ashburn) the need for opportunity to correct has also 

4 
been eliminated. 

The liability of private landowners for dangerous conditions has 

the same two bases that are expressed in Sections 901.5 and 901.6. The 

general rule, of course, is that private landowners must 'WIU'Il their 

invitees of dangers which are known to the l.andow:ner (unless the condition 

is obvious to the invitee). In Hatfield v. Levy Bros., 18 Cal.2d 798, 806 

(1941), the SUpreme Court explained the requirement of "knowledge" as 

follows: 

Where the dangerous or defective coDdition of the property 
vhich causes the inJury has been created by reason of the 
negligence of the owner of the property or his employee acting 

4. See, for example, Fackrell v. City of San Diego, 26 Cal.2d 196, 206 
(1945) ("where the dangerous condition is due to the negligent act 
or omission of the officers doing or directing the york it is 
unnecessary to prove as a condition to liability that they had notice 
of the condition, and the authority ••• to correct it"); Duran v. 
Gibson, 180 cal. App.2d 753 (1960) (slippery COndition caused by city 
truck washing debriS :from street, following semitrailer skidded and 
caused injuries involved); Tellhet v. Co. of Santa Clara, 149 Cal. 
App.2d 305 (1957) (smoke caused by weed burning crew created 
hazardous condition on adjoining road; Ass't county Road CODInissioner-­
a "person autborized to remedy the cOndition"--was chargeable with 
notice because he authorized it); Selby v. County of Sac:remento, 136 
Cal. App.2d 94 (1956) (sewer line cut, exposing livestock in adjoining 
pasture to disease; "The york was conceived by and carried out in 
accordance With previous plans of the defendants, and, hence, •• 
no further notice of the condition created thereby was needed • . • ."); 
Wood v. County of Santa Cruz, 133 Cal. App.2d 713 (1955) (brush 
cutting crew lett brush protruding into roadway where it pierced 
motorcyclist's foot, notice given by tact crew negligently created 
the condition). 
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within the scope of the employment, the owner of the property 
cannot be permitted to assert that he had no notice or knowledge 
of the defective or danierous COndition in an action by an 
invitee for injuries suffered by reason of the da:cgerous condi­
tion. tJnder such circumstances knowledge thereof is imputed to 
hill • • • • Where the dant;erous condition is brought about by 
natural wear and tear, or third persons, or acts of God or by 
other causes which are not due to the negligence of the owner, 
or his employees, then to impose liability the owner must have 
either actual or constructive knowledge of the dant;erous 
condition or have been able by the exercise of ordinary care 
to discover the condition, which if known to him, he should 
realize as involving an unreasonable risk to invitees on his 
premises. llis nsgligence in such cases is founded upon his 
failure to exerCise ordinary care in rem.edying the defect 
after he bas discovered it or as a man of ordinary prudence 
should have discovered it. 

~, el1mination of Section 901.5 probably will e11m:l.Il8te a certain 

amount of existing liability under the PUblic Liability Act, for the 

proposed statute articulates the basis for liability with a great deal 

more preCision than does the existing statute. Moreover, the e11m:l.nation 

may leave public entities immune from a liability they now have and which 

private occupiers nov have where negligence of this sort can be proven. 

Of course, it is possible that the courts may construe this proposed 

statute as loosely as they have construed the existing PUblic Liability 

Act. But it seems more desirable to set f-ortb this basis of liability 

expressly than to rely on the courts to create it by disrel!'U'ding the 

language of the statute. 

Section 901.6 

thlder Section 901.6, liability is based on failure to provide adequate 

protection to persons or property or both after notice of a dangerous 

condition. The section has been drafted to effectuate the policy decisions 

made at the February meeting. 
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SECTION 901.7 

This section spells out what constitutes notice to the pubiic 

entity of the existence of a condition. Section 901.6 re~uires not 

only that the public entity have "notice" of the existence of the condition 

but also that the public enti+.y either realized or should have realized 

the dangerous nature of the condition. 

SubdiVision (a)--~uted notice. 

Subdivision (a) of Section 901.7 provides for notice throl~h 

"actual knovledge." 'The Public Liability Act re~uires that the governing 

board or a "person authorized to remedy the condition" must have notice 

of the condition. What person in the entity must have notice under 

Section 901.7 is not specifically indicated. The COIlDlIOll law rules of 

imputed notice seem to be ade~uate to handle the problem of who must 

have the notice. 

Civil Code Section 2332 provides: 

As against a prinCipal, both principal and agent are deemed 
to have notice of whatever either has notice of, and ought, in 
good faith and the exercise of ordinary case and diligence, to 
communicate to the other. 

Under this prinCiple, "notice to an agent is not notice to the 

principal unless such knowledge is of a matter concerning which the agent 

has authority." Lorenz v. Rousseau, 85 Cal. App.l, 6 (1927). An 

employee 1 S actual knowledge of the existence of a dangerous condition 

may be imputed, though, even in the absence of showing a specific 

duty of the employee to act in relation to the condition. Such knowledge 

may be imputed where such knowledge could reasonably be said to give 
, 

rise to an employee~s duty with respect to the condition to act as the 
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employer's representative. Thus, in Hollander v. Wilson Estate Co., 

214 Cal. 582 (1932), complaints to an elevator operator concerning a 

grinding noise in an elevator (which later fell four stories) were held 

to impute notice to the owner. In ~ v. Stanford University, 133 

CaL App. 243 (1933), the knowledge of a staff doctor as to the faulty 

condition of an electric l!Ullp was imputed to the hospitaL Certainly, 

if a citizen telephones a complaint about a dangerous condition, the 

public entity should r0t be able to defend on the ground that the 

telephone receptionist f'ailed to tell a "person authorized to remedy 

the defect." 

The common law principle is not so broad, though, that notice 

will be imputed through employees who have no reasonable connection 

with the defect. No tort cases have been found, but analogous cases 

in other fields ~ be found in which the doctrine of imputed notice 

is limited. For instance, in Lorenz v. Rousseau, 85 Cal. App.l (1927), 

the knowledge of a real estate agent--whose only duty was to collect 

the rent--that the leesee was constructing an improvement on the property 

was not imputed to the owner BO as to require the posting and recording 

of' a notice of nonresponsibility under the mechanic's lien law. In 

~ v. Joyce, 83 Cal. App.2d 288 (1948), the knowledge of a rental 

collection agent that a lessee had sublet the premises was not imputed 

to the owner so as to charge him with knowledge that a condition of 

the lease against subletting had been breached. 

Since the common law standard f'or imputing notice, as articulated 

in the Civil Code, seems like a sensible and workable standard, the 

staff does not believe that it is necessary or desirable to attempt 
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to spell out the doctrine of imputed notice with particuJ.arity in 

the dangerous conditions statute. 

Subdivisions (c) and (d)--reasonable inspection system. 

Generally. Subdivisions (c) and (d) specify what constitutes 

a reasonable inspection system and provide for constructive notice 

of anything that such a reasonable inspection system would have disclosed. 

The burden of proof has been left on the plaintiff; for the existence 

of a dangerous condition for an "unreasonable" length of time so 

as to charge the entity with constructive notice is meaningfUl only 

in relation to the nature of the inspection system that wouJ.d have 

revealed the defect. hus, the plaintiff can prove that a condition 

existed for "an unreasonable length of time" only if he shows that it 

existed for -s period long enough for it be be discovered by "a reasoilable 

inspection qstem." Normally, the burden of showiilg "unreasonaBle" conduct 

to. support the Charve- of neSligence is on the plaintiff. 

The inspectioL required by these subdivisions is probably the 

same as that required by cammon law -of private occupiers of land. 

For ex~e, in Devins v. Goldberg, 33 Cal.ad 173 (1948), it was 

held that an employer had the duty of inspecting his property to 

learn of dangers not apparent to the eye so as to make his property 

reasonably safe for his employees. A private occupier, too, owes 

invitees the duty to make reasonable inspections to see that the 

premises are safe for the invitees. ''The main difference between 

the duty awd a licensee and that owed the person referred to in 

California as an invitee . is that in addition to using ordinary 

care not to harm the invitee or business visitor the landowner must 
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use reasonable care to diScover conditions which might cause harm." 

Bo~cher v. American Bridge Co., 95 Cal. APP.2d 659 (1950). However, 

the private occupier's duty to inspect, as a general rule, does not 

extend beyond the "area of invitation." Thus, in Powell v. Jones, 

133 Cal, App.2d 601 (1955), the defendant was held not liable to 

a baby sitter who was injured Qy a dangerous condition because the 

injury occurred while the sitter was returning from a personal errand 

next door and was entering the house Qy an entrance that she would 

not have been expected to use for her baQy sitting activities. When 

the sitter was outside the area where she was emplqyed to be, the 

property owner's duty--the court said--was merely to refrain from 

active negligence or wanton or wilful injury. 

In fact, except for the "area of invitation" the private occupier 

of land has neither the duty of inspection nor the duty of repair. The 

private occupier's duty so far as the remainder of his property is 

concerned is merely to refrain from wanton or wilful injury. In HIDDe 

v. Hart, 109 CaL App.2d 614 (1952), the defendant was held not liable 

to a trespasser who fell into an open grease pit. In Palmquist v. 

Mercer, 43 CaL2d 92 (1954), the Union Oil Company was held to be 

under no duty to warn horseback riders of a low clearance created Qy • 
a pipeline trestle because such riders were licensees and the Oil 

Company's only duty was to refrain from "wanton or wilful injury." 

From the foregOing, it appears that a private occupier's general 

inspection duty is to see that the property is safe for people who 

have been invited to use it, whetmr as emplqyees or as patrons. In 

some 1n.stances, though, the duty of inspection has been extended further. 
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These duties are discussed in Dunn v. P.G. & E. Co., 43 Cal.2d (1954). 

Quoting in part from prior cases involving power lines, the court said: 

(W]ires carrying electricity must be carefully and properly 
insulated by those maintaining them at all places where there is a 
reasonable probability of injury to persons or property therefrom. 
Upon those controlling such instrumentality and force is imposed 
the duty of reasonable and prompt inspection of the wires and 
appliances and to be diJ.igent therein • • • • 

In Lozano v. Pac:l,'fic Gas & Elec. Co. (194$),70 Cal. App.2d 
415, 420, 422, • • . '1t is declared that the defendant company I S 

duty "to use care so as to avoid injury to persons or property was 
established by a clear shOWing that the company owned, maintained 
and operated the power line in question. Such duty extended to 
every person rightfullr on the premises and was obviated only as 
to trespassers and individuals unlawfully there at the time of 
injury. 

So far as trespassers are concerned, no California case has 

been found clearly indicating that there is ever a duty to inspect 

property to see that it does not create a hazard to the trespassers. 

There are a few cases, though, from Which such a duty might be implied. 

It is clear that a private occupier does have some duties to foreseeable 

trespassers. He may not wantonly and wilfully create conditions 

intended to injure a trespasser. He may not create conditions that 

are extremely hazardous to immature persons who are likely to trespass 

and who will not appreciate the hazard that exists. ~ v. Lennen, 

53 Cal.2d 340 (1959). Moreover, he may not negligently create "traps" 

into which foreseeable trespassers may fall without any appreCiation 

of danger. Blaylock v. Jensen, 44 Cal. App.2d 850 (1941). Apparently, 

if there is a statutory standard of safety to be observed which has 

been imposed for the protection of the general public, a violation 

of the standard will result in liability even to a trespasser. LangaZO 

v. San Joaquin Light & Power Co., 32 Cal. App.2d 678 (1939). 
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In none of the cases cited in the preceding paragraph, is there 

any specific indication that the private landowner owes a duty to look 

for the conditions that will result in injury to the trespasser. However, 

the facts of some of the cases indicate that there may in fact be such 

a duty. In the Bl,ay10ck case, the plaintiff went into. an oil sump covered 

with dirt to rescue her dog and became imbedded in tar. The court held 

that the evidence of defendant's negligence was sufficient but reversed 

for a finding upon the question of plaintiff's contributory negligence. 

One may surmise that the hazal:'d of the sump became concealed and the 

sump became a "trap" because of the defendant's failure to regularly 

inspect and take precautions. Malloy v. Hibernia Sav. & Loan Soc., 3 

Cal. Unrep. 76 (l889) is similar. There a small child fell into an open 

cesspool that was covered with dirt so that it appeared the same as the 

surrounding ground. The defendant was held liable. In Loftus v. Deha1l., 

133 Cal. 224, 218 (1901), the Supreme Court explained that the defendant 

would have been liable "had an adult been killed under the same circumstances, 

for the complaint showed a veritable trap--a cesspool, open and unguarded, 

yet with its surface cov.ered with a layer of deceptive earth to a level 

with the adjacent land. Into such a trap anyone, adult or child, might 

have walked. If Again, one may surmise that the negligence involved may 

have been the failure to inspect to see that the obvious hazard did not 

become concealed. The unreported case, though, seems to predicate 

liability on the removal of the surrounding fence. The Langazo case 

might be read to require power companies to inspect their lines to see 

that they c~. with P.U.C. safety orders and failure to do 80 may 

result in liability to trespassers; however, such a duty is nowhere stated. 
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Subdivision (d) is contained in the draft of Section 901.7 to clarify 

some of these uncertainties so far as public entities are concerned. It 

restates what the cases have held the private occupier's duty is to 

licensees. It may state what a private occupier's duty will be held 

to be to foreseeable trespassers if a proper case is presented. In any 

event, the staff believes that the duty it imposes is nat an unreasonable 

one. 

'Alternative subdivision (c). The Commission wished to consider 

an alternative to subdivisions (c) and (d) which would define the duty 

of inspection as a general duty to conduct such inspections as are 

reasonable to discover dangerous conditions. Such an alternative is 

as follows: 

(c) The dangerous condition would have been revealed by an 
inspection system that wa~ reasonably adequate (considering the 
practicability and cost of inspection weighed against the likelihood 
and magnitude of potential danger) to inform the public entity whether 
the property is safe [or ,lis in a dangerous condition. "J 

unlike the scope of the inspection duties of private occupiers--

which are articulated with considerable preCision in the appellate opinions--

the scope of a public entity's inspection duty is left by this alternat1-re 

subdivision for deciSion by the trier of fact with only a very general 

statement of the standard to be applied. Administrative officials would 

have little guide for determining when they have met legal inspection 

requirements, and insurance companies would have little guide for determining 

the cost of liability coverage. On the ather hand, proposed subdivisions 

(c) and (Q) set forth a standard for a reasonable inspection system that is 

as preCise as that developed by the appellate courts for private land 

occupiers. 
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EXagples. To show how the respective standards ~under proposed sub­

divisions (c) and (d) and under alternative subdivision (e) would work, 

cGnsider the following cases: 

L state University (S.U.) owns, in addition to its campus grounds, 

a large tract of undeveloped land. This land is used by horseback riders, 

picnickers, kite fliers and lovers. Althoush the land is fenced, S.U. 

makes no effort to keep these.' people off of its land. P, a horseback 

rider, is ridilJ8 rapidly along a path worn by previous horses when the 

horse rounds a turn and smashes P into a tree limb that fell across 

the path at head level during a recent storm which felled a number of 

trees. P sues for his injuries. P intrcduces evidence showing that S.U. 

is constructing a linear accelerator upon its undeveloped land, that 

consequently personnel of the university pass in the Vicinity of the horse 

path on which the injury occured, that it would not be an unreasonable 

expenditure of either time or money for such personnel to travel along 

the horse path from time to time to look for such hazards and for S.U. 

to warn users of such hazards. 

Under these facts, the alternative subdivision (c) would permit S.U. 

to be held liable, for S.U. is charged with notice of what a reasonable 

inspection would have revealed. SubdiVision (c) and (d) contained in 

the draft would require a holding of no liability because S.U. had no 

actual notice and no duty to inspect, and hence no duty erose to protect 

persons against the condition. If S.U. vere Stanford University instead 

of a public school, there would be no liability, for private occupiers 

don.ft have an obligation to inspect unless they have invited people into 

the area or have created extra-hazardous artificial conditions. Moreover, 
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even if Stanford had actual knowledGe of the condition there would be 

no liability, for a private occupier's duty to licensees is only to 

refrain from wanton and wilful injury. Palmquist v. Mercer, 43 Cal.2d 

92 (1954). 

(One may surmise that after the first case of liability, S.U. 

would diligently seek to exclude all intruders from its property.) 

2. County Road Commissioner A inspects a county maintained bridge 

to see if the creek flowing underneath bas caused an undue amount of erosion. 

While inapecting the bridge, he notices a pathway alongside the stream. 

Although the path is somewhat hazardous, the risks involved in traversing 

it are apparent to anyone using it. Several months later, P, a fisherman, 

is seriously injured when a portion of the path gives way, the stream 

baving undermined the path in a way not apparent to the users of the path. 

P sues the county because the injury occured upon land owned by the county. 

P introduces evidence to shoW that county road personnel have done repair 

work on the road in the vicinity and have also performed maintenance 

work on the bridge since the defect was created, that conseCluently it 

would bave 1nvolved no great expenditure of time or money on the part of 

the county to have had a person inspect the path for hidden defects such 

as that which caused the injury, tbat since the path was known to A the 

use of the path in the manner P was using it when injured was reasonably 

foreseeable, and that a reasonable inspection would have revealed the 

defect. 

Alternative subd1vision (c) would permit the county to be held 

liable. Subdivisions (c) and (d) of the draft statute would rSCluire a 

holding of no liab1l1ty, for the path was not created or maintained by 

the county for any use and, hence, there would be no duty to inspect it. 
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If, instead of a county, the defendant was P.G. & E who discovered the 

path on its property near a bridge maintained for its dam personnel, there 

would be no liability, for private occupiers of land owe a duty of inspec­

tion only to invitees and only for the "area 01: 1nvitation"--except for 

certain artificial conditions involving great danger. 

3. The state maintainS an agricultural experiment station. The 

station is operated generally as a farm. The station manager is aware 

that one corner of a field i~ used as a short cut by persons in the 

neighborhood. Passers-by occasionally throw broken bottles and other 

trash on the field; however, the quantity involved has never been so 

large as to interfere with the agricultural machinery or farm operations 

and no efforts have ever beeh made to remove the small amounts involved. 

Two weeks after the field is" plowed, P cuts his foot on a broken bottle 

concealed by some loose dirt thrown over the bottle by the plow. P sues 

the state and shows that the persons using the field for a short cut 

generally crossed the corner of the field that he was crossing when 

his foot -was cut, that the presence of broken glass created a reasonably 

foreseeable risk to persons crossing the field, that the state could have 

had one of its personnel periodically inspect the area where people crossed, 

that a nere visual inspection conducted at intervals of a week would cost 

the State no more than five minutes per week, that such a visual inspection 

would have revealed the bottle that caused prs injury before it became 

concealed by the plOWing, and that the removal of the few bottles and 

cans involved could have been accauplished. without ad.d.itional cost if 

the persons inspecting the property picked up the bottles and cans that 

were found.. P also argues that the field is an artificial condition 

exposing persons in proximity thereto to an unreasonable risk of harm. 
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Under aJ.ternative subdivision (cl, the state could be he1.d liable 

because an unreasonable effort on the part of the state would not be 

required to inspect the corner of the field and to keep it in a reasonably 

safe condition for short-cutters. Under subdiviSion (c) of the draft 

statute, the state would not be liable, for it had no actual. notice and 

was not required to inspect the area to see that it was safe for tolerated 

trespassers. Its inspection duty under subdivision (c) of the draft statute 

would be to see that the field is safe for agricultural purposes. Under 

subdivision (d) of the draft statute, the State would not be liable 

unless it was reasonably foreseeable that the plowed field would become 

so dangerous as to be very likely to cause death or serious bodily harm 

and. unless an inspection system adequate to reveal such serious hazards 

would have revealed the bottle. 

If the farm were operated by California Packing Corporation, there 

would be no liability, for there would be no duty to inspect in order to 

make the property safe for trespassers. 

4. The San Pablo UtiJ.ity District (SPUD) maintains a network 

ot high tension wires running haJ.f the width of the state to bring power 

to its consumers. In the mountains, SPUD has acquired fee simple title 

to a considerable amount of property surrounding its dam and. power 

generating faciJ.ities. Upon the SPUD property at a considerable distance 

from the dam, deer hunters, cBl!qlers, fishermen, etc., have worn a path-

way underneath the power lines. The path leads to and. through a wire 

fence in a state of disrepair that was located on SPUD's property when 

the property was acquired. SPUD ceases to use one of its transmission 

lines, but does not remove it because it anticipates placing it in service 
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again when power demands increase. In the course of time, wind and 

storm cause the abandoned line to deteriorate end to break end hang 

to the ground in several pl~es. The breaks are not noticed because 

power transmission is not interrupted. T, a hunter, is electrocuted 

when he touches the wires of the fence. Subsequent investigation reveals 

that a storm the previous n~t had blown the abandoned line into contact 

with both a live wire end tqe wires of the fence. P, Suing for wrongful 

death, shows that the wire Il¢ deteriorated so that it was in such a 

condition that the likelihood. of its breaking 'WOuld have been apparent 

to anyone looking at it, that because of its proximity to live wires 

an extreme hazard was thus created toward anyone using the path, end that 

periodic inspections would have revealed the condition to SPUD and would 

have permitted SPUD to either repair the wire or to post warnings to the 

users of the path. SPUD defends on the ground that T was a trespasser 

to whm no duty was owed to inspect or make the property safe, that it 

conducted reasonable inspections of its live wires which were all in 

good condition, and that it did not inspect wires not in service unless 

end untU they were to be placed in service. 

Under alternative (c), SPUD could be held liable if the trier of 

fact found that the riak of injury was not disproportionately slight when 

compared with the cost of inspection end repair. Under subdivision (c) 

of the draft statute, SPUD would not be liable in the absence of a 

showing that the danger would reasonably have been revealed by an 

inspection adequate to keep the property safe for power transmission 

purposes. However, under subdivision (d) of the draft statute, Sl'UD 

cguld be held liable because the condition was an artificial condition 

-23-

J 



c' 

c 

c 

that it was reasonably foreseeable would be very likely to kill users 

of the pathway if allowed to deteriorate, and, therefore, SPUD would have 

the duty to inspect to see whether such deterioration had taken place. 

Under the same circumstances, P.G. & E. IS liability, if any, would aPlOear 

to depend upon whether a P.U.C. safety order or any other statutory 

duty had been violated. Existing cases have clearly held that the duty 

of inspection of private entities in regard to power lines runs to 

licensees, but the cases haVe indicated that there is no duty to inspect 

for trespassers. An alternative basis for the holding in Langazo v. San 

Joaquin Light & Pwr. Co., 3,:2 Cal. App.2d 678 (1939) is that the defendant 

is liable for violation of statutory duties even to trespassers. However, 

the court also held in that case that the plaintiff was not a trespasser 

as to the defendant who was merely an easement holder; hence, its authority 

may be questioned. 

5. P is injured by a defective door while using the city hall as 

a short cut from one street to another. Under both alternative (c) and 

subdivision (c) of the draft the city would be liable if a reasonable 

inspection would have revealed the defect. Both proposals would here 

impose liability where common law would deny liability, for there is no 

duty of a private occupier to licensees save to refrain from active 

negligence or wanton or wilful injury. 

6. Ice plant grows onto the sidewalk of the City of Iceplantium. 

P is injured when he trips over the ice plant. Under both proposals, the 

city would be liable if a reaS,onable inspection system to keep the 

sidewalks safe for users thereof would have revealed the hazard. 

7. H is killed by a fall from a cliff overlooking the ocean. The 
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cliff is awned by the State but is not maintained for any purpose. 

, A ranger station is nearby which is maintained for a fire lookout. Those 

maintaining the ranger station are unaware of any hazard in connection 

with the cliff that is not obvious to anyone. No inspections are made. 

The rangers are aware that the cliff is frequently climbed on by 

picnickers. In fact, the cliff is composed of a type of rock that is 

quite crumbly. Unknown to the rangers or to H, vind and storm had so 

undermined a portion of the cliff that an apparently solid ledge on which 

H was standing gave way. P, suing for :wrongful death, shows that the 

rangers were vell aware that people climbed on the cliff, that reasonable 

inspections conducted at no additional cost would have revealed the 

hazardous condition of the rock, that such inspections would have revealed 

the hazardous condition of the ledge that crumbled away, a sign wa.riU.ng 

of the hazard would have been sufficient to prevent H's death, and that 

the State owed a duty to see that the cliff was safe for climbing since 

it was reasonably foreseeable that people would use it for that purpose. 

Under alternative (c), the State could be held liable. Under 

subdivisions (c) and (d) of the draft, the cliff not being an artificial 

condition, the State would not be liable for it would have no duty to inspect 

to see whether the cliff was safe for climbers, for the State had extended 

no invitation to climb the cliff and had not represented in any way 

that the cliff was safe for that purpose. If the owner of the cliff 

vere a private person, there would be no liability, for such persons 

have no duty to inspect their property to see that it is safe for 

licensees or trespassers. 

8. same facts as 7, except that the rangers in the course of their 

-25-

I 
J 



c' 

c 

c 

duties happen to discover the extremely hazardous condition of the cliff. 

Under either proposal it is likely that there would be liability if no 

action were taken to warn those exposed to the risk of the nature of 

the hazard to be encountered. A private person would still be immune 

from liability, for he has no duty to warn licensees or trespassers of 

natural conditions. His duty to such users of his property is to refrain 

from active negligence or wanton or wilful injury. 

staff recommendation. The foregoing examples are adequate to show 

how the respective standards of inspection would work. The draft statute 

proceeds from the same philosophical basis as the cammon law, i.e., the 

risk of injury from dsngerous conditions of the property is sometimes 

placed on the landowner and sometimes placed on the user. This allocation 

ot risk generally seems to be based upon the reasonable expectations 

and the implied representations of the parties. If a person invites 

people to use his property or maintains property for their use, the 

users may reasonably expect that he will act reasonably to discover 

hazards and make the property safe for such use. On the other hand, 

it no such invitation or maintenance is involved, the risk is assigned 

to the user except where an artificial condition creating an extreme 

hazard is involved. The alternative subdiviSion (c) potentially assigns 

all risk to the land owner unless the cost of discovering the hazards 

becomes unreasonably great. The staff believes that the magnitude of 

the potential risk thus assigned to the public property owner will in 

man;y cases force it to act diligently to keep people off its property 

in order to avoid liability. This will mereJ.y result in the withdrawal 

of large areas of public land from permitted use. The staff believes 
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this result is undesirable. 

SECTION 901.8 

The Commission wished to consider the following as an alternative 

to paragraphs (1), (2) and (3) of Section 901.8(a): 

The inaction of' the public entity or the action taken by 
the public entity to remedy the condition or to protect the 
persons and property foreseeably exposed to the risk was reason-
able. The reasonableness of the inaction or action of the public 
entity shall be determined by taking into consideration the time and 
opportunity that the publ:l,c entity had to take action and by weighing 
the probability and gravityof' harm to persons and property foresee­
ably exposed to the risk of injury or damage against the practicability 
and cost of remedying the condition or protecting the persons and 
property against it. 

SECTION 901.9 

This section is based on Section 53052 of the Government Code. 

Section 53052 is repealed in the proposed statute. The text of the 

repealed section is shown in Section 4 of the proposed -statute. 

Section 901.9 is unnecessary since it duplicates the prOVisions 

of Division 3.5 of Title 1 of the Government Code and will be compiled 

in that division. Nevertheless, it is perhaps desirable to repeat 

it in the proposed statute so that interested persons can determine that 

we do not intend to make any change in the law. We can omit the section 

if we find that it is unnecessary at the time we examine all the legisla­

tion we will propose to the 1963 Legialative Session on the subject of 

sovereign immunity. 

SECTION 901.10 

This section is based on Section 53054 of the Government Code. 
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Section 53054 is repealed in the proposed statute. The text of the 

repealed section is shown in Section 5 of the proposed statute. 

Section 901.~0 will, no doubt, merely duplicate our proposed 

legislation on the defense of public officers and employees. However, 

since our proposed legislation on that subject has not yet been developed, 

it is proposed to repeat in the proposed statute the provisions of 

Section 53054 so that interested persons can determine that we do not 

propose to make any change in the law. We w~ omit this section if 

it becomes unnecessary in view of our revision of the law relating to 

the defense of public officers and employees. 

SECTION 901.11 

This section is based on Section 53055 of the Government Code. 

Section 53055 is repealed in the proposed statute. The text of the 

repealed section is shown in Section 6 of the proposed iltatute. 

Section 901.11 will become unnecessary if we provide for authority 

to pay or compromise claims in our recommended statute relating to 

administrative procedures to be followed in considering and paying claims. 

However, since our proposed ~egislat1on on that subject has not yet been 

developed, it is proposed to repeat in the proposed statute the provisions 

of Sections 53055 so that interested persons can determine that we do 

nat propose to make any change in the law. We will omit this section 

if it becomes unnecessary in view of our revision of the law relating 

to admini..trative procedures to be followed in considering and paying 

claims. 
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SECTION 901.12 

This section is based on Section 53056 of the Government Code. 

Section 53056 is repealed in the proposed statute. The text of the 

repealed section is shown in Section 7 of the proposed statute. 

Section 901.12 will, no doubt, become unnecessary in view of our 

proposed revisions of the l4w relating to insurance of public entities 

and public officers and employees. However, since our proposed 

legislation on that subject has not yet been developed, it is proposed 

to repeat in the proposed statute the provisions of Section 53056 so that 

interested persons can determine that we do not propose to make any change 

in the l4w. We will omit this section if it becomes unnecessary in view 

of our revision of the law relating to insurance of public entities and 

public officers and employees. 

SECTIONS 901.13 to 901.15 

If we are to have a comprehensive statute relating to liability for 

dangerous conditions of public property, we should include provisions 

dealing with the personal liability of public officers and employees 

for death or injuries to persons or damage to property resulting from 

dangerous conditions of public property. Sections 901.13 to 901.15 are 

provisions that deal with this matter. 

Sections 901.13 and 901.14 are based on Section 1953 of the 

Government Code as that section has been interpreted. Section 1953 is 

repealed by the proposed statute. The text of Section 1953 is shown 

in Section 2 of the proposed statute. 

Under Section 901.13 a public officer or employee may be held liable 
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for a dangerous condition created Py his negligent or wrongful act •. There 

is no requirement of a showiDg under this section that the officer or 

employee had notice of the dangerous condition or that he realized or 

should have realized its dangerous character or that he had the funds 

immediately available to correct the condition. The negligence upon which 

liability is based under Section 901.13 is negligence in creating the 

condition. In Fackrell v. City of San Diego, 26 Cal.2d 196, 205 (1945), 

the court quoted with approval the fOllawing l8ngua.ge from Black v. 

Southern Pac. Co., 124 Cal. App. 321, 328 (1932), construing Section 

1953: 

While the record discloses no evidence that the engineer or 
any member of the board of public works had knowledge or 
notice [of the dangerous condition] before the accident 
•••• it has been held that where the dangerous condition 
is due to the negligent act or omission of the officers doing 
or directing the work it is unnecessary to prove as a condition 
to liability that they had notice of the condition, and the 
authority and duty, with funds available, to correct it. Nor 
should a different rule prevail where a proposed improvement 
!!;ll be reasonably certain to endanger the public unless 
:precautionary measures are taken as a pa.t1; of the projected 
work, and it i:mpcleted and left withC'ut the necessary 
safeguards. [ sis and omission bY Supreme Court] 

In the Black case, the court held certain public officers liable on 

the grounds "that the improvement was carelessly planned and executed, 

and that the omissions complained of constituted negligence on the part 

of the officers having charge of street work." 

r '@.'! 

Under Section 901.14, a public officer or employee ~ be held 
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liable for a dangerous condition if he had. "actual knowledge" of the 

dangerous condition, realized or should have realized that the condition 

was dangerous, had the authority and duty to repair and funds were 

immediately available for that purpose and failed to repair or give 

adequate warning within a reasonable time after notice and ability to 

repair. This section is a substantial codification and clarification 

of Section 1953. Three significant changes are made in the language of 

Section 1953: 

(1) The words "had actual knowledge" are substituted for "had. 

notice. " 

(2) The requirement that the plaintiff prove· he exercised due 

care to aVOid the dangers due to the condition has been eliminated 

consistently "lith the view the Commission has taken on entity liability. 

(3) The plaintiff's burden of proof has been more precisely stated. 

Section 901.15 of the proposed statute requires that a claim be 

filed against the public entity in order to enforce the personal 

liabilit:r of the public officer or empl:oyee. Secti'-'!l 90L15 is based 

on Section 803 of the Government Code. While an employee claims 

statute is undesirable where it permits an employee to conceal his 

public employment for the lOO-day period and thus avoid liability, this 

possibility does not exist in the case of liability for a dangerous 

condition of public property. The claims provision provides the public 

officer or employee with protection against being held personally liable 

after the period for filing the claim against the public entity has 

expired. Note that the proposed provision is not limited to "negligent" 

torts. 
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There are no provisions in the proposed statute to provide for 

indemnification of a public officer or employee where he is held 

personally liable under the proposed statute, or to require insurance 

or self-insurance, or to prevent the public entity seeking contribution 

from the negligent public officer or employee. These are general 

prOblems that will be dealt with in a general statute. It is not 

considered desirable to attempt to draft such statutes for each area 

of liability. 

BEl?FALS 

Sections 2 through 7 repeal various sections of the Government Code. 

The repealed sections correspond with sections of the proposed draft as 

indica ted below: 

Repealed, Section 

1953 

AMENnIENT 

53051 

53052 

53054 

53055 

53056 

Proposed Draft 

901.13 to 901.15 

901.1 to 901.8 

901.9 

901.10 

901.11 

901.12 

Section 8 amends Section 8535 of the Water Code to make clear that 

the proposed statute applies to the Sacramento and San Joaquin Drainage 

District and its Officers. There is no apparent reason to single out a 

single drainage district for special 1nmmi ty. Section 8535 was not 

repealed because the exemption from liability provided by that section 
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is apparently broader than IDereiy liabWty for dangerous conditions of 

public property. 

REPmL OF SECTIONS HELD IMPLIEDLY REPEALED 

Section 9 repeaJ.s Sections 5640 and 5641 of the Streets and Highways 

Code. These two sections provide for iwm1nity of cities, counties and 

other municipal corporations for dangerous conditions of streets and 

sidewaJ.ks and prescribe conditions for holding their officers liable 

for such defects. Both sections were held impliedly repealed to the 

extent they are inconsistent with the Public Liability Act of 1923. 

Jones v. South San Francisco, 96 CaJ.. App.2d 427, 216 p.2d 25 (1950). 

The sections should be specifically repeaJ.ed because they are inconsistent 

with the proposed legislation. 

It should be noted that Sections 5640 and 5641 may have some scope 

of application after the Muskopf case. Sections 5640 and 5641 were 

impliedly repeaJ.ed by the Public Liability Act of 1923 because that Act 

imposed liability providing the plaintiff could bring his case wi thin 

its provisions. Thus, so far as streets and sidewaJ.ks vere concerned 

the PUblic Liability Act of 1923 was an exclusive source of liability 

prior to the Muskopf case. What effect does the Muskopf decision have? 

Does that decision mean that a plaintiff can now base an action for injury 

resulting from a defective street or sidewalk on either the PUblic Liability 

Act or upon common law principles of liability of owners and occupiers of 

land. The answer probably is that Sections 5640 and 5641 would 

operate to prevent liability on any basis other than the Public Liability 

Act where a street or sidewaJ.k is aJ.leged to be in a defective condition. 
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See Kotrooakis v. San Francisco, 13 Gal. Rptr. 709, 192 A. C.A. 655 

(May 1961) (suggesting teat Section 5640, granting immunity for street 

and sidewalk defects, prevents application of cammon law principles of 

liability because the Muskopf decision could not have the effect of 

repealing Section 5640). It should also be noted that there is some 

authority to the effect that the Public Liability Act is an exclusive 

source of liability for dangerous conditions of property used for a 

"governmental" purpose even though such property is not of the type 

described in Section 5640. See Kotrooakis v. San FranciSCO, 13 Cal. 

Rptr. 709, 192 A.C.A 655 (May 1961); Ngim v. San Francisco, 13 Cal. 

Rptr. 850, 193 A.C.A. 134 (1961) (Sewer). 

APPLICATION OF STA'IDTE 

We have not attempted j,n the proposed statute to indicate the extent 

to which the statute will apply to causes of action arising prior to its 

effective date. Difficult problems will exist with respect to pre-Muskopf 

and post-MuSkopf claims ariSing prior to the effective date of the statute. 

This is, however, believed to be a general problem that can be taken up 

later. 
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EXHIBIT I 

The Commission's recommendation would be effectuated 

by the enactment of the following measure: 

An act to add Chapter 4 (commencing with Section 900) to 

Division 3.5 of Title 1 of the Governmen! Code. and 
~ . .. . 

to repeal Sections 1953. 53051, 53052. 53054. 53055 

and 53056 of the Government Qode,and to amend Segtion 

8535 of the Water Code. and to repeal Sections 5640 

and 5641 of the Streets and HighwaYS Code. relating 

to dangerous conditions of public property. 

The people of the State of California do enact as follows: 

SECTION 1. Chapter 4 (commending with Section 900) is 

added to Division 3.5 of Title 1 of the Government Code. 

to read: 

CHAPTER 4. LIABILITY OF PUBLIC ENTITIES 

Article 1. [Section 900.1 !1 seq. - reserved] 

* * * 

Article 2. Dangerous Conditions of Public Property 

901.1 Except as otherwise provided by statute, this 
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article exclusively governs the liability of public entities 

and public officers and employees for death or injury of a 

person or damage to property, or both, arising out of a 

dangerous condition of public property and applies whether 

the public property is owned, used or maintained for a 

governmental or proprietary purpose. 

901.2. As used in this article: 

(a) "Dangerous condition" means a condition of public 

property that exposes persons or property or both to a 

substantial risk of injury or damage when the public property 

is used in a manner in which it is reasonably foreseeable 

that the public property will be used. 

(b) "Public entity" includes the State and a county, 

city, city and county, district, local authority or other 

political subdivision of the State. 

901.3. A condition is not a dangerous condition within 

the meaning of this article if the trial or appellate court 

determines, viewing the evidence most favorably to the 

plaintiff, that the risk created by the condition was of such 

a minor, trivial or insignificant nature in view of the 

surrounding circumstances that a reasonable person would not 

conclude that the condition exposed persons or property to 

a substantial risk of injury or damage when the public 

property was used in a manner in which it was reasonably 
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foreseeable that the pu~lic property would be used. 

901.4 The mere fact of the occurrence of death or 

injury of a person or damage to property, or both, arising 

out of the condition of public property is not in itself 

evidence that the property was in a dangerous condition. 

901.5 Except as provided in subdivision (b) of Section 

901.8, a public entity is liable for death or injury of a 

person or for damage to property, or both, caused by a dangerous 

condition of the property of the public entity if the plaintiff 

pleads and proves all of the following: 

(a) The property of the public entity was in a dangerous 

condition. 

(b) The dangerous condition created a reasonably 

foreseeable :risk to the decedent or injured person or damaged 

property, as the case may be. 

(c) The death, injury or damage was proximately caused 
• 

by the dangerous condition. 

(d) The dangerous condition was created by a negligent 

or wrongful act of an officer, agent or employee of the public 

entity acting in the course and scope of his office, agency 

or employment. 

(e) The public entity did not take adequate measures to 

protect persons or property, or both, as the case may be, 
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against the dangerous condition. 

901.6 Except as provided in Section 901.8, a public 

entity is liable for death or injury of a person or for 

damage to property, or bot~ caused by a dangerous condition 

of the property of the public entity if the plaintiff pleads 

and proves all of the following: 

Ca) The property of the public entity was in a dangerous 

condition. 

(b) The dangerous condition created a reasonably 

foreseeable risk to the decedent or injured person or damaged 

property, as the ca~e may be. 

(c) The death, injury or damage was proximately caused 

by the dangerous condition. 

(d) The public entity had notice of the existence of 

the condition under Section 901.7. 

(e) The public entity realized or should have realized 

that the condition was a dangerous condition. 

(f) The public entity did not take adequate measures to 

protect persons or property or both, as the case may be, 

against the dangerous condition. 

901.7 A public entity has notice of the existence of a 

condition within the meaning of Section 901.6 only if the 

plaintiff proves one or more of the following: 
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(a) Tho public entity had actual knowledge of the 

existence of the condition. 

(h) The property was actually inspected by the public 

entity while in its dangerous condition and the existence of 

the condition would have been discovered if the inspection 

had been made with reasonable care in light of the purpose 

for which the inspection was made. 

(e) The dangerous condition would have been revealed 

by an inspection system that was reasonably adequate (consider­

ing the practicab~lity and cost of in~pection weighed against 

the likelihood and magn~tude of the potential danger to which 

failure to inspect would give rise) to inform the public 

entity whether the property was safe for the use or uses for 

which the public entity used or intended others to use the 

property. 

(c) The dangerous condition was an artificial condition 

and: 

(1) The artificial condition was one that was reasonably 

foreseeable might become so dangerous as to create a very 

substantial risk of death or serious bodily harm to persons 

who it is reasonably foreseeable would come into dangerous 

proximity to the condition; and 

(2) The dangerous condition would have been revealed 

by an inspection system that was reasonably adequate (consider­

ing the practicability and cost of inspection weighed against 

the likelihood and magnitude of the potential danger to which 
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failure to i:1spect woul.-l give rise) to inform the public 

entity whether the artificial condition had become so 

danger0us as to crsate a very substantial risk of death or 

serious bodily harm to persons who it is reasonably foreseeable 

wOl'.ld 00me into dangerous proximity to the condition. 

9Jl.8. (a) A public entity is not liable under 

Section 901.6 for death or injury to persons or damage to 

property pro:cimt"::. ~ly caused by a dangerous condition of its 

property if the public enttty pleads and proves anyone or 

more of the :':-ollcwing defenses: 

(I) The public entity did not have a reasonable time 

~fter it had notice and realized or should have realized that 

the condition was a dangerous cond; H oNto take action to 

remedy the condition or to protect the persons and property 

foreseea.hly ",.x:pr>sed to the risk of injury. 

(2) The public entity took such action as was reasonable 

under the circumstances to remedy the condition or to protect 

the persons and property foreseeably exposed to the risk of 

injury. The reasonableness of the action taken by the public 

entity shall be determined by taking into consideration the 

time and opportunity that the public entity had to take action 

and by weighing the probability and gravity of potential harm 

to persons and property foreseeably exposed to the risk of 

injury or damage against the practicability and cost of 

remedying the condition or protecting the persons and property 

against it. 
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(3) The failure of the public entity to take action 

to remedy the dangerous condition or to protect persons and 

property foreseeably exposed to the risk of injury was ' 

reasonable because the impracticabili~y or high cost, or both, 

of remedying" ~he condition or protecting persons and property 

against it was disproportionate to the probability and gravity 

of potential harm to persons and property foreseeably exposed 

to the risk of injury or damage. 

(b) A pl.:bli c entity is not liable under Section 901. 5 

or 901.6 for rleath or injury of persons or damage to property 

if the public entity pleads and proves either or both of the 

following defense: 

(1) The person who sUffered the death or injury to 

his person or damage to his property (i) knew of the dangerous 

condition, (ii) reali~ed the risk of injury created thereby 

and nevertheless exposed himself to the risk and (iii) in view 

of all the circumstances, could reasonably be expected to 

avoid death, injury or damage by avoiding exposure to the risk. 

(2) The person who sUffered the death or the injury 

to his person or the damage to his property was contributorily 

negligent. 

901.9 When it is claimed that a person has been killed or 

injured or property damaged as a result of the dangerous 

condition of public property, a written claim for damages shall 
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be presented :_n coni'ormity with and shall be governed by 

Chapter 2 (commencing with Section 700) of Division 3.5 of 

Title lof the Government Code. 

901.10 When an action is brought against a public entity 

under this article, the attorney for the public entity shall 

be defense counsel unless other counsel is provided. The 

fees and expenses of defending the suit are lawful charges 

against'the public entity. 

901.11 Where legal liability aS$ert.ect under this article 

is admitted or disputed the public entity may pay a bona fide 

claim or compromise a disputed claim out of public .funds if 

the attorney far the public entity approves of the compromise. 

901.12 •. A public entity may insure against liability 

under this article, except a liability which may be insured 

against pursuant to Division 4 of the Labor Code, by self­

insurance or insurance in an admitted insurer (except in 

the case of school district governing boards to tM extent 

they are authorized to place insurance in nonadmitted insurers 

by Sections 1041,. and 151302 of the Education Code.) The 

premium for the insurance is a proper charge against the 

public entity. 

901.13. Subject to the same defenses that are available 
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under subdiv~sion (b) of Section 901.8. an officer or 

employee of a public entity is personally liable for death 

or injury of a person or damage to property resulting from 

the dangerous condition of public property if the plaintiff 

pleads and proves all of the following: 

(a) The propel'ty of the public entity was in a dangerous 

condition. 

(b) The dangerous conditloncreateda reasonably 

foreseeable risk to the decedent or, injured person or damaged 

property. as the case may be. 

( c) 'The death,injury or damage was proximately eaused 

by the dangerous cOndition. 

(d) The dangerous condition, was oreated by .. negligent 

or wrongful act oftbe officer or, e!'IIploYee. 

(e) No adequate measures were taken t,o protect persons . . 
or property or both. as the casEI'may be. against the dangerous 

condition. 

901.14. Subject to the same defenses' that are available 

under subdivision (b) of Section 901.8, an officer or employee 

of a public entity is personally liable for death or injury 

of a person or damage, to property resulting from the 

dangerous condition of publiC property if the plaintiff pleads 

and proves all of the folloWing: 

(a) The property of the public entity was in a dangerous 

oondition. 
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(b) The dangerous condition created a reasonably 

foreseeable risk to the decedent or injured person or damaged 

property, as the case may be • . 
(c) The death, injury or d~~e was proximately caused 

by the dangerous condition. 

(d) The officer or employee had ac~ual knowledge of 

the condition andreaUsed 0.1' sho.uld have realized that the 

condition was a dangerous condition. 

(e) It was the duty oftbe publicotficer ()l' employee 

to remedy the condition at the expense of thepub1ic entity 

~nd flUlds f()l' that.purposewere :iDIIIediately avail.a.ble to . 

him. 

(f) .Noadequa~etAeas,ureswaret&k.,n to protect penona 

or property or both, as theoasemay be, against, tbe dangerous 

condition. 

(g) The inaction of, or' action taken by, the public 
, . 

officer or employee to 'remedy the conditiort or to protect 

persons~nd pr9perty fore~eeablyexpoa.ed to the risk was 

unreasonable. Thlt reasonableneaa of the inaction or action 

of the public officer or empJ.oyee shall be'. dei;ermined by 

taking into consideration the time and opportunity that 

he had to take action and by weightngthe probability and 

gravity of potential harm to pers-onsand pI"i>perty foreseeably 

exposed to the risk of inj?!'y ()l' damageap,1nst the practic­

ability and coat of remedying the condition or protecting 

persons and property against it. 
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901.15. A cause of action for damages against a public 

of~icer or employee under this article is barred unless a 

claim for such damages has been presented to the public 

entity in the manner and within the period prescribed by 

law as a condition to maintaining an action therefor against 

the public entity. 

SEC. 2. Section 195.3 of the Goverl1l!lJ!ent Code is 

repealed. 

[195.3. No offioer of the Stat.eor of any district, 

county, or city is liable for any damage or injury to· 

any person or property resulting from the defective or 

dangerous condition of any public property, unless all 

of the following first appear.] 

[(a) The injury sustained was the direct and proximate 

result of such defective or dangerous· condition.] 

[(b) . The officer had notice of such defective or 

dangerous condition or such defecti'lte or dangerous 

oondition was directly attributable to work done by him, 

or under his direction, in a negligent, careless or 

unworkmanlike manner.] 
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[( c) He had authority and it was his duty ;to remedy A 

such condition at the expense of the State or of a political 

subdivision thereof and that funds for that purpose were 

immediately available to him.] 

[(d) Within a reasonable time after receiving such 

notice and being able to remedy such condition, he failed 
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so to do, or failed to take reasonable steps to give 

adequate.warning of such condition.] 

[ (e) The damage or injury was sustained while 

such public property was being carefully used, and due 

care was being exerci~ed to avoid the danger due to 

such condition. ] 

SEC. 3. Section 53051 of' the Goverrnnent '~ode is 

repealed. 

[.53051. A local agency is liable for injuries to 

persons and property resulting from the, dangeroua -or 

d&fective condition of public property if the legislative 
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body, board, or person authorized to r~edy the condition: ] 

[(a) Had knowledge or notice of the de/ective or 

dangerous condition. ] 

[(b) Fora reasonable timeat'.ter acquiring know­

ledge or receiving notice, fail.ed to remedy the· condition 

or to take action reasonably necessary to protect the 

public against the condition.] 

SEC. 4. Sect.ion 53052 of the Government Code is 

repealed. 
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[53052. When it is Claimed that a person has been R 
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injured or property damaged as a .result o£ the dangerous P 
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or defective condition of public property, a written A 
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claim for damages shall be presented in conformity with E 
D 

and shall be governed by Chapter 2 (commencing with Section 

700) of Division 3.5 of Title I of the Government Code.] 
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SEC 5. Section 53054 of the Government Code is 

repealed. 

[53054. When a damage suit is brought against a 

local agency for injuries to person or prQPerty allegedly 

received as a result of the dangerous or defective 

condition of public property, the attorney for the local 

agency shall be defense counsel unless other' counsel is 

provided for. The fees and expenses of defending the 

suit are lawful charges against the local agency. ] 

SEC. 6. Section 53055 of the GovernlDent Ccxj.EI is 

repealed. 

[53055. When legal liability is admitted or 

disputed the local agency may pay a bona fide claim or 

compromise a disputed claim out of public funds, if 

the attorney for the local agency approves of the 

compromise.] 

SEC. 7. Section 53056 of the Government· Code is 

repealed. 

~53056. A.local agency may insure against liability, 

except a liability which may be insured against pursuant 

to Division 4 of the Labor Code, for injuries or dalilages 

resulting fran the· dangerous or detectiVe· condition of 

public property by self-insurance, ~ insuranoe in an 

admitted. insurer (except in the case of school district 

governing boards to the extent they are ~uthorized to 
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place insurance in nonadmitted insurers by Sections 1044 

and 15802 of the Education Code). The premium for the 

insurance is a charge against the local agency.] 

SEC. 8. Section 8535 of the Water Code is amended 

to read: 

8535. Except as otherwise provided in Artic!! 2 of 

Chapter 4 of Division 3.5 of Title 1 of· the Ggverraent. Code, 

the drainage distriot, the board and the meJnbers thereof are 

not responsible or liable for the operation or maintenance 

of levees, overflow channels, by-passes, weirs, cuts, canals, 

pumps, drainage ditches, sumps, bridges, basins, or other 

flood control works within or belonging to the drainage 

district. 

SEC. 9. Sections 5640 and 5641 of the Streets and 

Highways Code are repealed. 

[5640. If, because any graded street or sidewalk is R 
E 

out of repair and in condition to endanger persons or propert p 

passing thereon, any person, while carefully using the street E 
A 

or sidewalk and exercising ordinary care to avoid. the danger, L 
E 

suffers damage to his person or property. through any such D 

defect therein, no recourse for damages thus suffex:-ed shall 

be had against the city.] 

[5641. If the defect in the street or sidewalk has 

existed for a period of 24 hours or more after written 

notice thereof to the superintendent of streets, then 
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the person on whom the law may have imposed the obligations R 

to repair such defect in the street or sidewalk, and also 

the officer through whose official negligence such defect 

remains unrepaired, shall be jointly and severally liable 

to the party injured for the damage sustained; provided, 

that the superintendent of streets has the authority to 

make the repairs, under the direction of the legislative 

• body, at the expense ,of the city.) 
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